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LiB.  XX.    Trr.  I. 
,  DE 

PIGNORIBVS  ET  HYPOTHECIS,  ET 

QVALITER  EA  CONTRAHANTVR,  ET 
DE  PACTIS  EORVM. 

QyjESt.  L    Quomodo  differant  bypotbeca 
&  pigttusl 

Re«p. 

Fpotbeca  per  nULliini  paftuni  conftituitur,  /./.  Uut.  pag. 
LdeAil.L:^.f.  3e  Pign.  ^  hyp.  Pignns  vero^ox.  in  ^ 
proprie  loquendo  non  niii  per  traditioneni  ^^''•*'^r 
QontvzltAtiXT./.j.LdeASi.L.  ijS^f.i.  de Ferb. ^U'ff^' 
Sign.    Qux  diflfersntia  ex  ipla  vocum  etymo-  hjfQtherit. 
logia    ia^tnutur  ;.  Hypothecai;e    enim    eft 
lupponere,  i.  e.  obligare^quod  lit  per  nudam 
conventioiiem ,   fed  pignus  a  pugno  appel- 
latur,  qpia  res,  quse  pignori  dantur,  manu  traduntur  ,  V.  L.  ^S. 
Hinc  porro  dii&ruht,  qiiofi  Hypotbeca  plerumque  fit  in  re  immo- 
bili,  nam  tace  tradi  proprie xte  mantl  ih  manum  nequit;  Pignus 
vefo  irt  re  mobili :  J.f.y.d.L.2jS.Ti!b\*  pignus  proprie  rei  mohilis 
confiituiy  (quanquam  etiam  improprie  pignus  in  re  immobili  dica- 
turyMxmL.2././.deJieIig.}    Alias  differentias  vide  apud  Gotk 
ad  L.J.  /.  uff.h.  istDn.  Par.  in  byp.  Infi.  tit.  Quih  mod.  re  contr.  phl. 
/.  S'  De  dilFetentia  a&ionum  vide  Goth.  ad  ruhr.  b.  t.  lit.  d. 

Obj.  Quod  pignui  &  hypotheca  vocis  faltem   (biio  differant, 
L.^./.u^e  Pignorib.  -   . 


COCCEJT  JVA.  CONTR.    P.  11. 


Resp. 


w 


^    LiB.  XX.  TiT.  L  De  Pionoki^vs.Et  Hv*m  hecis^ 


'  ,  Resp.  Verum  hoc  eft  quoad  adionem  -  hypoihecari^im  five 
fealem,  de  qua  in  hoc  titulo  agitur.  Hacc  enim  contra  tcrtiuai 
poireflToreni:  acque  datur  ex  hypotheca  iiuda  conventione  conllitu- 
fa,  ac  ex  pignore  traditione  contra^Jlo,  cujus  pofleffionem  ci^ 
ditor  amifit :  Atque  hihc  etiam  conjunguntup  in  Rah*  b.  f, 
de  Pignoribm  ^  h^phtbecis.  At  extra  cafuni  reali»  adionis  f  eipi^ 
quanunaxime  diflerunt;  bypotheca  enim,  ut  jamdiftum  eft,  fiU<To 
pa(flo  conftituitur,^p/>ff«j  vero  nof>  nifi  accedente  traditidne.  Ex 
illa  femper  adio  reaSs  datur,  ex  hoc  qaoque  aftiD  perfonalis  pi- 
gnoratitia,  quse  adiones  niaximopere  inter  fe  dilTerunt;  nam  rea- 
Usfemper  tour  creditori,  haec,  fi  direfta  dt;'femper  debitori;  iUa 
pignus  a  quocunque  pofleffbre  vindicatur  ,,  hac  oontra  folum  cre- 
dirorem  agitur  ad  rdlituendani  rem  pignoratam.  Conf.  GotL  ad 
ruh\  k  lit.  c. 

Iksto,  quod  pignus  itidem  nuda  conventione  &  nud(>\j)aAo 
contrahi  poffit  y  L.  2.  C.  qtue  res  pign.  L.  2.  in  fin.  C  de  remijf,  L.  2j.  C. 
dePign.jL.i.pr.ff.EoJ. 

R  E  s  v.fiipr.  f.ij.  tit.  7*^^3' 

Q&[£.un.Pagenji,Sicitim.ad Ctmtp.Ijaut.pag.  221.^ Dn.Berger. 
MdLaut.  h.  q.  1.  ibique  animadverjl 

Qv.  IL    An  pignus  re0e  dUaturjus  inre^ 

Lm0.  peg.  D  Es F,    Prsemittendum  efle^  pignusr  tripli^  moda  accipi  pofle : 
40i,vcrb.   ^(/)pro  contraftu rcalifL^i./.f.depaSf.L.j/r/. 2.  EacL  L.  t.pr. 
iptums  ifl  ihi :  pignus  contrabiti0':L.it.J\p/i>i^pigt2oris,ol;/igatio.L 
^/^/^    tit.de pign.aB.L.2.C.qi4arii^gn.SL.\ioc  fettfu  inter  qUatuorcon- 
^  *         traaus  reales  refertur,  tot.  titJhJi.Quib.  mod.  re  contr.    {2)  Pro  ipia 
re  pignori  datJt,ut  tot.tit.ff.  de  difira£t.pign.L.^X.7.  de  Pign,  aB. 
Ipfa  enim  res,  ejusque  poileffio  oppignorando  tranfir,  t9t.tit.fi\  de  • 
Mflr.  pign.  L.  26.  fi.f.  b.  ibi :  in  pi-ardiis^  i.  e.  hytotbecis.    (j)  Pro  jore 
in  re/  quod  pJgrtus diritur , at  in  hov  tipuhl&  tot.  tit.  qui potioresin 
^  pignore,  ue. in  jure pignoris,  tot.nt^Quib.modis pignus ^  l  e.  jus, pi-  ^ 

gtforis  9  fi>/vitur. 

Atque  de  hoc  jure  pigrtoris  re^e  afleritur,  quod  fit  J  VS  IN 
REv  Nam  (/)  rccenfetur  inter  quatuor  fpecles  jurium  in  re,  §.  7. 
hfi.de  a£t.{2)  Confiftit  hoc  negotjum in  jurc  poffidendi  rem,  eam- 
que  cuftodiendi,  donec  detttumfoiutum  fit^  L.  jj.  L.jy*  L.  jfo.jf.  2. 
depign.aSt.  &  in  eo  continetur  fecuritas^  quod  facultatein  habeat 
vsi  )mx5s!ii^^yL2s^  ^x  </t7.&quidem 


cor- 


Et  Q^alit.  Ea  Contrah.  Et  De  Pact.  Eorvm.      | 


corporalit^ ,  d.  L.  jf.  jf.  t.  L.  ^o.  jf.  2.  Eod.  L.p.  ff.2.  Eod.  Adeoque 
(3)  verum  hoc  eft  jusin  re,  quod  non  confiltit  extra  reni,  ut  ler- 
vitus,  fed  in  ipfa  rei  fubftantia,  uti  proprietas.  Duo  enini  jura  in 
reni  funt,-  qua?  in  ipfa  ejus  fubftantia  confiftunt,  fcil.  Dominimn^ 
quod in  proprietate,  qua  res  mea  dicitur,  confiftit;  &  />/g^;?«j-, quod 
in  poITefllione,  qua  res  in  mea  poteflate  conftituitur  &  cuftodia. 
Vtd.fupr.  Uh.  /.  tit.  ^.  f  u  Denique  &  (4)  cxpreflTe  id  ita  ftatuitur 
in  L.  ty.ff.  depign.  L.  60. pr.  de  EviSt.  L.  iS-  C.  depign. 

^J-  (')  Quod  pignus  fit  contraftus,&interquatuor  conti^a- 
dusrealesreferatur:  jf.finJnft.qiiih.mod.recontr.  Undepotiusex 
|ure  ad  rem  effe  videtuir. 

Resp.  Pignus  fua  natui-a  &  Jure  Civili  eft  exjure  ad  rem,  ni- 
mirum  ex  contrafttl ,  &  ex  hoc  negotio  aftio  perfonalis  ex  contra- 
du  oritur;  Sed  Pra^r  Servius  in  majorem  debitr  fecuritatem  Iki- 
gularittr  voluit,ut  res  coiani  proniercede  fundi  ohligatts  eriam  aftio- 
ne  reali  a  quocunque  pofleffore  vindicaii  poflint,  ff.y.Inft.deAS. 
quod  poftea  ex  mente  Servii  ad  onmia  reliqua  pigmra  extenfum  d. 
f.j.  eoque  verum  jus  in  re  conftitutum  fuit/  Fid.fupr.  Lih.u 

tit.S^q^t* 

Obj.  (2)  Pignus  confenfu  coni^bXiL.Lff.dePigfiiaQ.L.iy./.z. 
dePaQ.L.4..  dePim.  Jura  autem  ih  re  non  ex  confenfu  oriuntur, 
fed  ex  traditiong.  L.  20.  C.  de  PaGt. 

Resp.  Hscc  ita  fe  habent  de  Jure  Civili.  Pra^tor  autem  voluit, 
ut  ex  boc  pado  creditor  jus  agendi  adverfus  poiTeftbres  habeatv 
indeque  jus  hoc  in  re  ex  ipla  poteftate  edifti  originem  habet.  Confi 
Z. iS- C. dePignM^tf.prMEviQ.d.Jf.yJnft.  deASl. 

Obj.  (3)  Quomodo  pignus  poteft  effe  jus  in  re,  cum  confiftat  in 
nuda  pol&ifione,  quse  non  eft  juris? 

,  Re9P-  Imo  pigtius  non  conjQftit  in  nuda  poffeflione,  gua^  fadi 
eft,  fed  in  jure  poflidendi  &  cuftodiendi :  &^oc  jus  incumDendi  rei 
vindicatur  aAione  hypothecaria^ 

Qy*  III.  A»  pgnus  naturali  quoqut  oblfgatmi 

accedere  pojffit?  ^ 

A  FFiRM.(i)  Namexnaturali  obDgatione  aaioguidem  non  datur,  t<»#»*. 

at  omnes  reliqui  effeftus  debiti  remanent,  indeque  &  cautiones^^*^?j  ^ 
live  perfidejuffbres,iive perpignora,ei  accedere poflunt.  Fid.fiipr. c§$rimm^ 
//. 2.  fit.i^  i^^.^jL ij.tit.^.  ^. /•  Idque  (2)  ita traditur inL^f-Pf^Miti  ijei 
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ibi:  veltunmn  natuni/i.  &^  Z.  ^^-Z'  '•  ^^jf'^-  ibi:  ex  auilms  canfis 
naturalis  ohligntio  confftitypigms  pcrfevcrare  confiitit.ff.  h.  t. 

Obj.  (i)  Quod  in  accirfrione  nonpoflit  plus  efle»  quam  in  pria: 
cipali;  quodhic  fieret,  fi  ex  principalinegotio  aftionou  daretur,ex 
acceiTorio  vero  daretur. 

Resp.  Vera  eft  illaregula  in  accefliione,  qure  non  poteft  fiue 
,  nrincipali  fnbfiftere,at  pfignus  eft  talis  acceifio,  quje  per  i"e  lubfiftit, 

&  ex  fe  producit  obligationem;  indeque  ex  ea  aftio  dari  pote^, 
licet  ex  prindpali  non  detur* 

Obj.  (i)  Debitore  perinjuriam  abfoluro,  tollitur  pignus,  Z.  g* 
Quih  mod.pign.  Debitore  vero  per  injuriam  ablbluto^  manet  pbli- 
gatio  naturalis.  L.6o.p\ff'.  deCond.  ind. 

Resp.  Minor  negatur;  totum  enim  debitun^  exftinguitur  ipfo 
jure  per  fententjam  judicis,  utur  injuftam.  Vid.fupr.  1. 12.  tit.  (f.q.  11. 
ubi  mentem  d.  L.60.  plenius  explicavi.  Aliter  relpondet  Struv.  i. 
tb.^.  ibiqtie  evolut. 

Qv.  ly.  An  dctur pignus  legak  mipctum'^ 

LMfri        A  F F 1  k  M.  idLatiterb./;r.  b.  ^p.  ^ou  mixtumque  pignus  t:{C^  putat, 

pag.  402.  quoties  prarterlegera  etiam  fa£ko  homlnis  tacitoque  pa^o  cou- 

verb.  vel  *    ftituitur, ut  per  illatlonem  rei  in  prsedium  urbanuai.  jL.^.Jf^dti^i'^' 

legMh  X.  2.L.^.I^j^. iii  giiib.Citiif  At  verius  eft,hiijusmodi  pignus  elTe mere 

mixtum  d^^.^^ale,  iUudque  npn  ex  fafto  v.g.  illationis,  fed  ex  fola  lege  oriri; 

'Nam  (i>  fadtum  eft  tantum  condjtio,  fine  qua  lex  non  conftituir  j 

(1)  Si  illatio  rerum  tacite  fignificaret  conventionem  de  pignore, 

idew  eflet  in  pracdiis  rufticis,  ubi  idem  faftimi  eft :  Non  ergp  id  eft 

exfafto,  fecffolalege;  Accedit  (3)  quod  hacc  diftindio nullibi  in 

fnre  fundeftirt  nec  ulhm  utilit^tef»  in  foro  habeat :  Sed  &  (4)  in 

})krisquef'negbtiis-Lege  conftitutis  accedit  failum  hominis,  neq^e 

tanien  eo  iiegotia  fiunt  mixta :  Sic  fruftijs  naturales  dicuntur,  quos 

natura  producit,  accedente  licet  fafto  hominis,  &  contra  induftria- 

lesi  (jups  Iicminis  induftri^^r.odi^cit^  accedent^  licet  ppera  nattiraei. 

L.4.^.delJfiir:Dn.P>ir.Hyj^fitftyt:.  *  - 

Obj.  L.^.pr.dePa£tiLi^lt.Z.'^;^Lf.ff.X.f.C.b.  ubi  pignus hoc 

^     '  quaii  tacita-padlione  contx*4^iini  diciitur,iidppque  non  ex  foIaLege, 

fed  ex  fado  quoque  hominis, 

Resp.  Senfus  eft,perind?  pignusLege  conftitui,  acli  taciteidexr 
prefliun  fuiflet^  uti  id  explicat  ur  in  Z.  ^.pr.  in  guib*  cmif.  vuij.  &  tacita* 

con- 


Et  (^VAiiT.  Ea  Contrah.  EtDe  Pact.  Eorvh.      f 


conyentio  eft,  quae  tacite  ineft,  acii  conventum  effet,  ut  in  L.  ij.  f.f. 
Cmmod*  Non  quod  accedat  voluntas  vd  requiratur,  fed  quocf 
perinde  valeat,  ac  fi  acceffiflet^  poteftate  legis.  d.L.^pr. 

Atque  hinc  ferri  non  poteft,  qwod  Bnch.  b.  t.  th.  ^.  iff  Finn.  de  PaB. 
€.  12.  n.g.  ajunj;,  iUationeni  in  praedium  urbanum  non  fecus,ac  reddir 
tionem  chirographi,  inducere  tacitam  conventionem ,  ita  enim  illa- 
ta  quoque  in  pra^dium  rufticum  elTent  tadtepignori^fi  illationis  fa- 
duni  tacitam  conventionem  contineret:  Nequetiimopus^efletEdi' 
^oS^ii,  quin  fic  eflTetpaftum  nonLegeyfed  a  fola  parte  conftitu- 
tumper  conventionem,-  taciti  enim  &  expreffi  eadem  vis  eft.^ 

Qy.  V.     An  ex  primjfaltem  decrcfo  conftiruatur  pi^  ^ 

gnus  fratorium,  an  exfecutido  quoque  ? 

prius  2SrmatJ^t.pag^^2Jteat^ccurJIadL.2.Si  ex  mx  atppfte-  i^^^j^^ 
^  rJus  vierius  dt :  Cqm  ea  tamen  difierentiar,  quod  mifTitf  ex  prmo  p^,  ^.  . 
decreto  confequatur  faltem  pignus  ad  eficftunr  cuftodiendir  fdf-  ^^  verb.  Ptit» 
vel  debitor  t»dia  addu^us^^folvaf,  vel  ne  res  interim  alienetur  aut  tofium&c. 
H^gatwXjr./r.  ut  inpoff.  kgjj.j.  f.f.  dej4<:q.poffX.i^./.  loJeDmn. 
imfLi2.C.Quipot.  inpii^n.L42.prikenitJj.2jCJerign,Prat.  ^fecun- 
do^  decreto  mi/fus  coni^quitur  pignus  ad  efie£lum  diftrahendi  quo- 
qxxejL.ijf.  /.2.Quikex  coufJnp^J..j.ff.fin.^^ 
Bervofe  ex  unp  decreto  creditof  mirtiy  ex  aitero  poffidere  dicitur. 
Z.  7.  /.  17.  Quih  ex  caufin  pcffi 

Onj,{{),l.ii/(:d0Pign.iiff. 

RisF.  LoqMitur  de  miffione  ex  primo  deereto,  non  vero  exclu- 
iit  pignuff  ex  miffione  per  fecundum  decretum^ 

Ohj.  {2)  Quod  per  fecundum  decretum  creditor  confequatur 
verum  dominiumr a5>j7»% /.  //,  b.f.  non  ergo  pignus  prsetorium^      ^ 

R  Es  F.  Immo  folom  )us  diftrahendi  conlequitur,  non  dominiun^ 
J.L.t4.d.  L.j. 

I KSTo  y  quod tamm  dii&rte  miilb  ex  fecundo  decreto  dominium 
tribuatur  \n  L.i^. jf.  16. ^ /7.  de Dimn. inf 

Re  sp.  Singulare  eft  in  cautione  demni  infefli :  Nam  reguLritcr 
in  mifllone  ex  fccynda.  decrefo  f^tijfit  cteditorl  per  diftraSit^nem 
pignoris,  ille  enim  debitum  fuum  pfetit,  quod  ex  pretjo  pignoris  di- 
ftradi  conficitur:  At  miflus  ex  ftcundo  decreto  in  qaufa  dtnini  in- 
feSfi  confequitur  facultatem  v.^.itdes  ref  arandi,  quod  ncn  nifi  do- 
.  minus  poteft,  epque  sedes  illae.jurp  idcnxiijji  ei  per  Jianc  miffionem 
adjudicari  necefle  eft.  *  ^  ,       . 

•       A3  •  Cb/. 
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O  B  j.  (3)  Z.  2.  tJtfi  \?/  e.r  noxa/,.  ^c.  tjibi  per  mifliowm  ^ex  f ecundo 
^leccete  res  \n  bonis  tioftris  eflfe  incipit  j  in  bonis  autem  eflfe  dicitur, 
,quod  in  doniinio  eft. L.z. /.22.  Vi  hon.  rapt^Z-fin.  Injt  Eod. 

Resp.  AUquando  phrafis  illa  latioreni  patitur  interpretado- 
nem,  &  in  bonis  noftns  eflfe  dicitur^  qtioties  jus  vd  periculum  ali- 
quod  noftinim  eft.  Z. ^^^.ff.  de V.S. 

Ob  j.  (4)  Z.  S*  ^'$^ff  Ut  in  pojf.  feg.  ubi  legatarii  inittuntur  in 
poflrelliohem,  hi  autein  funt  ipfo  jure  domini,  certiflfimo  indicip, 
quod  per  miffioiiem  ex  ffecundo  decreto  acguiratur,  non  pignus,  fed 
«dominium. 

R^sp.  Legatadus,  qui  bb  diem  vel  conditioniq}\  adjedam  \<^ 
gatum  petere  nonduni  poteft^  mitti  ad  ef&dum  confequendi  do- 
;niinii  nequit;  tum  quia  jus  agendi  nondum  habet,  tum  quia  in 
.omnes res hsereditadas mifllie  haecfit. L.j./.u Utfegat.Lj./.j.if. E/ 
7.  i.  Sed  efiedusmtflionis  in  eo  confiftit^ut  {^tem  tardio  perpetusc 
.cuftodiae  extorqueat  haeredi  catttioncnx,  d.  L.  f.  pr.  &^x  hac  miflRone . 
^^onftitui  pignus  prajtorium,  dicitur  inL'i^*ffp'oEmt.L.'2.  Quipotl 
Exiftente  poftea  legatt  conditidnQ,  nOn  fpefit,  fc  mitti  ex  fecundd 
decreto,  fed  jure  dominiJ  retiaetrwi  jGit>i  l^g^^^>  fi  fcH^  fpecies,vc4 
jus  mreiegatum  eft,-  :fi  verocrtuuititas^tuncpermiffianemexfecun-  , 
Ao  decrcto  demum  facultas  duliahendi  ei  concedi  debet. 

Quid  vero  int^ereft,  m  creditor  ek  miffione  illa  dominus  fiat,  aH 
rero  jus  faltem  diftrahcndi  confequatur? 

Resp.  Si  Dotinnus  eft ,  rem^  in  quam  miflTus  eft,  potdl  rctinere, 

cum  -e  contrario,  .fi  tanquam  credifor  pignns  ftit«n  habeat,  ttm  fiib 

Jiafta  vendere  teneatur :  Illo  tafu  re  vendita  totum  predtmt  -libi  ha- 

i)etj  cum  boc  cafu  refiduitta  reftituere  tcneatuir;  fed&  fi/^w/>;»j-eft, 

Jpxoncurfu  creditorum  jure  fepai-ationis  prarfertur  omnibus  credi- 

TRribus,  fecu^  fi  faltem  creditor  -eft  bypoth^carius,  &c. 

Denique  &  (O^i^  qwod  dixi^,  piguus  exprimo  quoque decreto 
conftitui,  obftare  videtur,  qaodpignus  fupponat  poflTeffionOTi,  inif- 
.  fiovero  exprlmo  dccreto  non  mffert  pbueffionem.  Z.>/*/^-* 
jlcq^pojf, 

Resp.  Non  quidem  vera  iWa  pofleffio,  de  qua  in  dlftaLege  agi- 
tiir^miflfo  coaipetit,fedcorporalisiamen  detentid,qua5  -cuftodiam  81 
x>bren^ationem  ittfert,^.Z.j.  &qiHe  fufficit  ad  coniKtuendum  pignuf^ 
prietorium^x  primo  decretouZ.2.C  Qftipot.L.2if.pf\deFign.aSf.    * 

Atque  hanc  lententiam  tuentur  Cgrpt.p.  u  c.f.  def  i^.  ^s-feq*  Berl: 

p.uc.i/.^fe^,&,M 

m 
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^  In  praxi  fbedes  pignorisPra^orii  eft,  ixitroduAa,.  quod  contraHr- 
fur  per  arrmum,  quo  pedbna  vel  re&  ob  ddbiti  fecuritatem  fifti  }U- 
letur,  de  quo  vide  late  Cnrpz.  in  prpc.  tir.  ie  yinejlis. 

Qv^  VI.    An  pignm  tefimemo  cmfiitm  p^ffitl 

KYm>A.L.2S.ff.deTtgff.ad.L.  vz.ffideAlim.  leg.Ijmterh.png.^^02.  Lattttyh 
^  H^xineohflafy  quodpignuyfir  contraftus;  §.f^L  Quih.  ni&d.  fePn-  4*?^* 
tmtr*  tfhl.  contradus  autem  in  teftamento  fieri  nequit*  L.  ^o.ff.  de  V.  ^^^^,^^^^0. 

Besf.  Quando  pignus  teftamentoconftiiwitur^  id  non  fit  per  me-y.-^^ 
dum  contradtus,  fed  uftimaj  voluntatis  &  legati,  eoderfi  rtiodo,  uti 
correi  &  conventioflepartium,  &  dtima  tolmttate  conftitui  pol> 
i(xtit.L.$.pr\tfL.i7.jf.deDiioh.reis.  . 

ProhaEc  fententiarnulitartt  Ferret  ad L.'2i.  jf.f.Qui  tefi.fac.Cfnr^ 
hj.Senr.  Jf.teftm.  q.  /j. 

Qsr*  VlLSn  gtnere  hnorm,  qued  mutdrifolejj  pigno^ 
ritto^pnguU  res  quoque  ohtigata  videantur} 

pmsfittettdum.eft ,  pignus  eik  generale  vel  fimphciteri  cum  bona  t^*  f^ 
\n  genere  ab  homirte  vel  fege  obligantm';  vAfecuiidvm  qtfidf  fi  ^^*  "^^^ 
flieires  in  g^ere,  vel  tabema  &<.  oMigantur:      PofterioH  ^^^^^Mmcif 
flpn  intelliguntuf  firtgufe  fpecies  obligafta^.    Nam  hab  non  inferuft- i»,^*^^ 
ftjr,  ut  perperuo  ibi  fiflt,  led  commutandi  caufa,,  ibi  ergo  quotidie 
tiercimtt  fpecies  mutarttur,&  afiAiatis  aliaplurfogaTntu»-.  Z.  j^.^.ift. 
Quo  iplb  alfenatas  lib^  fiunt^  ^  flamra  conimei-c|i ,  qnodalias 
renftituro  pignore cenkret;  ajrfurrogatae  oBIigantur  y  ne  d^erioF 
fiat  cQnditio  cfeditoris. 

Atque  hsec  mufatio,  fiirrogatio,  novarttmqtke  m^rduifl  iflatfo  11" 
Qfa  eft  usque  ad  tempus  mortls,  quo  finiri  idet  negotiatio,  naiti- 
fumfiBgute  quoque  fpecies,  quac  1»  taberna  inveriiunturypigjfort 
©bIjgatae(revjderttur.//.Z*j^./ir.  '       ' 

fiTis  ita  pracnvffis  dficimus,  quodj  fi  geftus  bonoriirti,  (Juorf  mufarv 
feubi  afiaafiisrubftitui  foIent,pigftoretur,  ea,,quas  inteiim  alienata 
funtyiion  tranfeantcum  onere,  utpote  quod  non  eft  impofitum  fin^ 
gufis  fpeciebus,  led  generi.  d.  L.3^.pr. 

Idem  obtinet  in  inveiSis  &  iflatis  in  prardiuriV  urfearitim ;  riaitY  aun 
harcnon  inferantur,.ut  perpetuo ibi  fint,  indeqxie  falebononim ge- 
iius  fit,^  quod  imitari  foletf  &  ubi  fpedes  fuccedurtt  ift  locum  prio- 
ruBiy non  videtur  excluf*  facultas  interia  alienkndi  >  eoque  alienari    ^ 

fim?  - 
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,  finfionere  poflunt  Z.^.  Tn  quik  cnuf.pign.  Exc.fi  finguljc  res  oppigno- 
ratae  finr,  uti  fi  illa  in vefta  &  illata,  ex  conventiorie^  manifeftarii ,  i.  e. 
fpecialis  pignoris nomine  teneantur,Z.^.^  h  ijuik  CLftf. pign.vcl  li 
penfione  non  foluta  inve^iSc  illata  ptrcludmtm*^  i.  e.  arrsft^&itrur. 
J.L.p*  Hisenim  cafil^us^fingute  res  pf^nori  funt,  &prarfentja,  non 
iuccefliva  corpora  funt  in  obligatione,  indeque  onus  fingulis  rebus 
inhseret,  quod  proinde  tranfit  ad  quemlibet  polTeflbrem.  J.  L.j^. 

J.L.y. 

Eadem  ratio  ell,fiquis  ingenere  peculium,gregem,  famiiiam  &c. 
oppignoraverit,  quia  funt  nomijia  talis  univeriitatis,  ubi  fua  natuta 
fpeciesnon  manent  eaedem,  fed  aliap  furrogantur,  indeque  fingulai 
fpecies  absque  onere  alienari  poflunt,  novacque  comparatas  in  ea- 
ruui  locum  fuccedunt.  L.^j. pr.de  leg.  2.  L.  ij.pr.b. 

Qvi  VIIL  An, bonis  higenere  tppigmratisi  ttidw^  - 
futura  vemant?  • 

t  uterh.     AwiRM.  (/)  Q^h  genus  intelligitui-  obligatum,  fub  quo  augm^H- 

piff  4di.  ^tum  &  decrementurti  continet^r;  uti  enim  taberna,  grex,  &c-  ita 

'crb.  /«•  &bonamutantur:  &alienatis^iafurrogantur.  f^)  Quia  negptiilm 

turM$&c.  .pignoris  durat,dohec  Iblvatur;  qulcquid  ergcf  interim  acquiritur,  eo 

amcitur,  L.  2j.ff.  de  Serv.  prad  urk  arg.  L.j^.  de  Pign.  L.f.  C.  Qua  res 

pigtL \h\:  quamfntururun}  lypotbecatnfmcimus. Siiwox: justametige' 

^ieratis  bypothejca  etim  adfuiuras  res  producatitr. 

Obj.  (/)  L.  7.  de^ur.  leg  ubi  Ti  ih  genere  fervos  meos  alii  lego^fu- 
turi  non  continentur,  fed  tantuni  illi,  qui  teftamenti  tempore  fue- 

runt.  '    . 

Resp.  (i^  Non  ibl  de  omnibus  bonis  agitur,  nec  de^  genere  >o- 
norumjfed  derefpeciaif,fcit.  Aq  fuisfervis^  ibi  igitur  intelligitur  ea 
res,  quac  tum ejusfuit,.cum  teftatus  eft,  non  autem  eo  tempore  poteil 
verefuum  dicere,quodndnhabuit,fed  pofteaqua^fivit:  fecus  in  yoce 
omniwn  honmumy  qua^  non  afficit  hanc  vel  illam  rem ,  fed  patrimo- 
hium  in  genere,  quod  quotidie  mutatur  eademratione,  uti  merces. 
-  \  Resf.  (2)  Diverfa  ratio  eft  in  pignore  &  legato ;  ham  pignus  conti- 

nuatur  usque  ad  folutionem,  &  ncfingulis  diebus  nova  quafi  eft  hVr 
potheca  bonorum,  eoque  auged  &  minui  poteft:  fed'Iegatum  uno 
momento  perficitur,  quicquid  poftea  accedit  vel  decedit,  eft  lucro 

&  damno  h?eredi.  -  ^ 

Obj. 
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.  O^j.  (2)  quod,  omnibus  bonis  donatis,  non  contineantur  fu-      ; 
tpra. 

Resp.  Quia  haec  quoque  momento  peragitur,  &  rebus  pitefenti- 
bus  traditis  liberatur  {s,qui  promiJit,  &  toUitur  obligatioj  fed  pi- 
gnus  traftufli  temporis  hrabet,  &  durat,  donec  folutum  fuerit. 

^Obj.  (3).  quod,  Jirationesin  pignore  bonorum  verae,  &rationi 
luris  convenientes  eJTent,  non  opus  fui/Tet,  fpeciali  Lege  flatuere, 
Vt  fiib  pignore  bonoi-um  etiam  futuice  veniant,uti  tamen  faftumin 
i/.l./. 

R  E  s  p.  ( f )  dubium  id  fuit  Jure  Civib*,  quod  fuftulit  Imperator 
if.L.fi 

Resp.  (2)  Rebus plgnoratis,  dubium  fuit,  an  futurae  continean. 
tur ;  &  ho€  folum  dedditur  in  d  L.f.  at  bonis  pignoratis^  dubium 
elTe  iion  potuit,quin  univerJitas  Bonorum  pignori  tamdiu  fit,  donec 
pignus  foivatur. 

Conf .  Goth.  ad  d.  L.f,  Strnv.  b.f.  20.  Sand.  L.j.  dec.  12.  def.p. 

Qs*  IX.  An^  pignore  obligato^  etiatn  fru6lus  &  accef 
/iones  obligata  videantur^ 

A  F  F I R  i^.  L.t.  C.  de  PtjS.pign.  L.  2^./.f.  b.  Modo  (i)  nati  fin t  fru*  LMert; 
_  ftus,  quia  tacite  hapc  cpnditio  inelt ;  &(2)  fruftus  iri  bonis  (yp-PH^A^ 

Signorantis  femel  fuerint :  quia  non  potuit  pignus& jus  in  re  ^^^'^n^^^^V^' 
itui  a  debitore  in  re,  quac  nunquam  ipfius  fuit;  fi  vero  fruAus  f^^^Xi^,*' 
mel  in  bonis  fuere,ex  quo  pignus  conftitutum  eft,  caufa  pignoria, 
qu£e  femel  in  frudibus  nata  eft,  durat,  &  fruftus  tranfeunt  cum  fuo 
xMtt^^L.(Z.deContr.emt.  ...  " 

Atqiie  exhis  apparet,  frudus  fundi  pgnorati  pignori  eflfe^etfide- 
bitor  fundunialienaverit,  idquenontantum,  fi  ante  venditionetn 
nati  funt,'ex'ten)pore  pignoris  contrafti,fed  &  fi  poft  venditionem, 
L.  iS./'  ^-  <^^  Pig^^-  ^^^  modo  ante  traditionem ;  Z.  /.  /.  uL.2g.jf.  i.  h.  r. 
quia  fruftus,  ante  venditionem  nati ,  manent  in  bonis  venditoris, 
adccque  &  pignori  obligali. 

Secus  ergo,fi  poft  traditionem  fruftus  nafcantur,quia  hafcuntur 
ex  rc  emtori^eique  acquiruntur,  adeoque  nunquam  pofiunt  videri 
aJredi  pignore,  quod  venditor  conftituit,  non  ante  traditionem, 
qui^nondum  exftitere,  non  poft  eam,  quiain  re,  quae  in  bonisven- 
ditoris  aqiplius  non  eftj  pignrts  nop  poteft  conftitui. 

CoccFji  Jva.  CoNTR.  ^P.  VL       "  B  Hinc 
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Hinc  (/)  non  obftant  invicein  duo  textus  in  L.  ig.  §.2.  de  Piqn^  aB. 
iLL.2p.§.i.  kt.  nMi  ille  loquitur  de  frufltibus  poft  venditToneni, 
i.L.iS'\h\'yJifunduspign(H^atus  venierit ^  wanere  cmiTam pignoris ; 
&  mox:  pojl  venditionenr^c.  hic  de  frudibus,  poit  traditionem 
fiatis,  lupponiturenimin  ^/.Z^2^.  cafus,  ubi  apud  alium  domintm. 
fruftus  nalcuntur,  quod  fitpoft  traditionem,^  hi  ergo  nunquanr  dCr 
Bitoris  fuere.  L.  u  §.  2.  eod. 

I K  s  T  o :  Quod  d.L.  ig.  $.  2.  etiam  loquatur  de  fundo  tf aditd ,  ibl : 
eumfua  Cuufajundus  tranfeut.  &  tamen  dicitur^  fruftOs  quoque  effe 
pigtioris  jure: 

Resp.  Imo  fundus  traniire  ftatinr  poft  venditionem  didtur,  quia 
tcil.  venditor  afltioneperfonali  rem  perfegui  ^oteft. 

Obj-  (2)  d.LA.§.  2aAa  demum-  in  confumtts  ab  emtore  fruftihus 
ceflatpignus,&Servianar  Extantes  ergo  erunt  pignori. 

Resp,  Ratio,  cur  in  fruftibus  illis  ceflet  pignus,  non  eft,  quod 
conlumti  lint,  led  quod  nunquam  debitoris  faerint,  d.  §.2.  /;;/;^quia 
temtor,  tradito  fundo,  fibi  frudus  acquirit ,  &  jure  dominii  con- 
fumit.  Hi  ergo  frudtus  non  eruntpignori,five  confumti  fmt,  jive 
extent. 

Obj.  (j)  L^2/f.^f.  h.  ibi  r  fie^uc' expi^noratis anciUisnata  &rV. Ei|;o 
.  €X  ancilUy  natd  pignori  funt  poft  diftra^tionern. 

Resp,  Verum  elr,  non  efle  pignbnVfi  eX'  pignore  nata  hon  funt, 

quia  non  funt  acceflio,.  fedindea  contrario  non  fequitur,  nata  ex 

aticillis  femper  efle  pignori.      Haec  enim'argumenra  a  contrario 

.  plerumque  fallunt :  &  hic  inprinirs  argumentum  faliit,  fi  poft  tradi- 

tionem  nata  fint. 

Obj.  {^)L.i^§*uh.  ubi,  fervopignorato,  creditori  non  obliga- 
;  tur  ejus  peculium. 

Resp.  Quia  eft  quidem  acceflio  fervi,  &  fine  feryo  efle  neijuit, 
.  fed  tantum  quoad  onus  adminiftrandi,  adeoque  non  fimpliciter  fe- 
quitur  fervum  ut  ejus  acceflSo,  L.  j-  de  EciB.  fed  iequitur  fervum 
quoad  jus  domini,non  terfii,neque  eft  accefliolervi  adive,  fed  paf- 
five,  non^ut  is  jus  inde  habeat,rquod  ad  fecuritiitem  creditoris  perti- 
nere  poffit ,  fed  onus  rantum  adminiftrandi  nomine  domini ,.  hoc 
.  onus  nihil  facit  ad  fecuritatefii  creditoris,  &hic  nihil  ex  eo  habertt, 
iiili  hoc  onus,  quaipfi  cautum  non  eft. 

Obj.  {f}  L.  i8j*3'  de  Pign.  aGf.  ubi,  fylva  pignorata  y  navis  tanien,^ 
CK  ejus  bgno  faoa»  obligata.  noh  ^ftr 

-       Resp. 
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Resp.    Lignum  quidem  eft  frudus  fylvre,  non  vero  navis  inde 
confeda,  nam  potius  tunc Jignum  illud  periilFe  per  Ipecificafianeia    ^ 
\idsXixr.  Struv.EvoLad  Ex.2^.tk2L 

Confer.  Oldcnd.ASl.  dajf.j.  aSi.  w.  Back  de  Pignor.Z.j.  c.  i^.  fi.j» 

Qjf.  X.  A»  prccuratoris  ommutn  honorum  mandato 
contineatur^ut  pojjit  rem  pigmri  dare^ 

^Egvatvr;  quiapignus  dand^i  non  adminiftrat,  fed  alienat ,  ScCsutitk 
dominium  oDKgat,  jusqueinre  transfert.    Exc.  (/)  Ci  domi-P^g:^^ 
ntts mfefolitus  fit  id facere;  L.i2.jff:  de  Pign.aB.  nam refte  gwifrJJJ^jjf 
qui  lequituvmoremdomini,nec  improbare  poteft  doiTunus,  ^^iiuus^^c. 
ipfe  agere  folet.    {2)  Siin  utilitatem  domini  pecunia  yeria  lit,  nam 
ba?c  quoque  eft  jufta  adminiftratio,  &  fic  mandata.  Z.  /.  C.  fi  alien. 
res.Latit.pag.^oi.inpr.  - 

At  tutor  poteit  rem jpupilli  pignori  dare;  Z.  //.  §.f.  de  Pign.  /iS.Difemk 
quia  hic  locodomini  elt,nec  praejudicium  fit  pupillo,  quia,  etfi  xz-Laut.fag.   . 
\eat  oWligatio,larfb  tamenpupillodaturreftitutio.  403.  verh. 

Obj.  LtCdePignLa£iX.j.  Cfires  pign.  ubi  tutori  tunc  demum^^^^^^ 
pi^nori  dare  licet,  quando  in  rem  pupilli  obligat;  «^deoque  non^^'  *  ^^' 
niii  in  utilitatem  ejus. 

Resp.  In  rem  pupilli  obligare  hic  idem  eft,  quod  npmine  pu- 
p]Il],& pro  ipfius  deoito  obligare,  uti  &  explicatur  in  L.  10. §.  ude 
Cwr.fur.mm  diftumjam  eft,non  opuseffe,  ut  in  utilitat.em  pupilli 
vertatur,  quia  l*(b  falya  res  eft  per  reftitutionem  in  integrum, 

Qy*  XL    A»  hona  fidei  pojfejfor  pojfit  pignus 

conftituere}  , 

D  Esp.  Pr^prje  loquendo  bonae  fidei  pofrefTor  conftituei-e  pigniisi^^j.  .. 

non  poteft ;  quia  |us  in  re  aliena  non  habet :  verum  uti  Prsetor^^i!?.  405. 
eum,quir€m  abonse  iidei  poneflbre  emit,  tueturper  Publicianam,^»'^-^*^- 
>5B.contra  eum,  qui  infirraiolri  titulo  poffidet,  inftar  domini,  ita  ^^(rjf^ 
eum,qui  pignori  a  bonse  fidei  poflejBore  accepit,per  Servianam,  in-^^^ 
ftar  creditoris  pignoratitii.  C&^  L.j.  §.  i.  Quipot.  Cum  ergo  bohse 
fidf i  poffeffbr  pene  fit  domini  loco,  Z.  ^.pr.  de  A.  R.  D.  qua  talis^  & 
alienare  &  pignorare  ppteft.  ■  ^ 

Valet  proinde  hoc  pignus,  &  defenditur  perSerrfanam,  non 
contra  quemcunque  pofleiTorem' ,  fed  tantuin  contra  eum,  q^  Pu-  -^ 

,  B  a  bli- 


ia   tiB-te  TiT.  t  DePiGNoKiBV^E^r  Hypothscis^ 


blicianaconveniri  potefi:,  fcilicet,  qui  infirmiori  tittilo  tenet,  uti 
qui  tenet  mah  fide,  vel  gerierali  titulo,  vel  fpeciali  (juidem,  fed  ab 
alio  non  domino.  Fid.  L.^.jf.  -^.  L.f.f.fiv.  deFuhh  in  rm  &^c.  Atque 
hinchaecadhoServiana  nunquam  datur  contra  dominunt  Tpfunr,fed 
creditori  agenti  obflat  exceptio  jufti  dominii. 

Obj.  (i)  Cur  ei,  qtii  a  bona^Jidej  poflefTope  domimum  acquirit, 
novaadio,  fcil.  PubUciana,  datur,  cumei,  cui  a  bona:  fidei  pof- 
feffore  pignus  conftituitur,  ordinaria  fcii.  Servijflra  detur :  Cur ,  in- 
quam,  priori  caft  non  itidem  ordinaria  rei  vindicario  fuffifere 
poterat? 

Resp.  Domino  pra&torio  non  poterat  rei  vindicario,  quae  en^t 
civilis-,  &  non  nifi  domino  civiii  dabatur ,  tribui,  indeque  pro  vindi- 
cando  itto  dominio  novum  remedium  praetorium  introducendum 
erat,  quod  eft  Publiciana:^  Aft  pro  vindicando  pignoie  praetorip 
Bon  opus  erat  nova  aftione,  quia  Serviana  jam  erat  a  Pra:tore  in- 
troduaa,'  qua  uti  omnia  alia  pignora  pneroriaj  ita,&  hocqiiodi  a 
bonac  fictei  poflefTore  conftituitur,  defendi  &  vindicari  potei-at.. 

Obj.  (i)  Quod  is,  qui  jus  in  re  conftituit ,  ante  omnia  probare 
debeat,  fejus  in  re  habere,  bonas  fidei  autem  poireffoj.id  .probare 
non  poteK.  ^  ;  «      .      ' 

Resp.  Ad  conftitutionem  dominii  vel  pignoris  prartorii  non  re- 
,  quiritur,  ut  jus  in  re  probetur,  fed  fuificit,.  probai-i  bonam.fidem  & 
juftum  titulum.  ejus^  qui  vel  dominium  pra^torium,  vel  pignus  tale 
;€onftituifc 

Qv.  XIL    An  pigKUs  Daleaf  in  re  allem? 

40;*  veff'    R"  ^'^^-  CoAtradus  pignoris'  f ubfiftit  in  re  afiena ,.  quia.  navt  res> 

mni  vukp  fcd  perlbna  tantum  obligata  eft,  L.tf.pr.L.  16.  /.  u  ^e  PigJi.  aS. 

ttc, .  Jiw  pignoris  in  re  non  valet  in  re  aliena,  quia,  qui  ipfe  jus  in  re  non 

hdljec ,  id  alii  conllituere  non  poteft.  Z.  i^.  /.  7.  d^  Plgn.  fot.  tif.  C~[i 

.    '  niien.  res  ^c. 

'Ony  (x)  L. p.  jf. i. ff.de  Ptgn.  ubi,  quod  vendi  poteft, etfaiii pot- 
eft  pignorari,  at  res  aliena  vendi  poteft.  L.  2S.  de  Cont} :  em.L.iufi ^^ 
L*30.  Jf.  u  de  A£i.  emt. 

Resp.  Accui'ata  eft  fimilitudo.     Contra^us  enriionis  valet  in  re 

aliena,  contradus  pignorisitidfem;  fed  ex  illa  emtione  non  X.t;!iti%' 

^  ^fertuc  doniinitioi  jn  re  vendita,  nec  ex  hoc  conri-adiu  pigiloris  jus 

.  pignoris  in  x^i  verum  utrobigue  aftione  perfona:li  contra  autorem 

agituraitid',  quQdihtereftf'    .  ' 

Obj. 


Et  (^VvSiiT.  Ea  CoK-THAH.  Et  1)£  Pact.  £oavi><.    rf 

Obj.  (z)  Z.  iS^ff^dQRei  ^nd.  ubi  bbnae  fidei  polTeflbr  l€muii 
Ojmignorarepotcft,  vtilfet  ei*go  pignu«  etiam  in  re  aliena.  , 

RESP.  Bonseftlei  poflHTorhabetur  pro  domino  prsetorio^  Z. ^. 

fr.deA.R.D.Sc  quatalis  aUenai-e  poteft ,  nedum  oppignorare:  & 

licct  poftearelblvatur  ulbcapio,noAtanien  tolliturpignus  ipfojure. 

~Unde  caveri  debet  domino,  rem  iltam  pignoratam^  vincticantl.  d, 

L.iS-^oid.quafi.Jiq.         . 

Obj.  (3)  Quod  oriinis  conVentio'de  pfgnore  jus  in  re  transferat^^ 
adeoque  nec  pa€lmn  plgnori^^^  de  re  aliena  vulebifc. 

R  Esp.  Imo  aliud  eft  paftum  hypotheca:,  quod  eft  ox  jure  in  rej. 
aKud  cofltlradus  pJgnoratitius,  qui  eft  ex  jure  ad  fem ;  Ulud  nun- 
quamvalerinrealiena^  hic  ©mnino  valet.  L^y^pi\L*i^.^jf.ude 

Qv.  Xllt     An  pignmy  a  non  domm  eonfiitutumyConi^ 
vafefcat^fi  tnc  Dero  domino  fofteafiat  bdsresy 
vet  emtra} 

I?  JEsp.  Convaliefdt  pjgnus  ad  0um  effed:u!ti,iit  iifiUs  adio  ^igm-tMf.  psg, 
ratiria  defur  cretUtori,ad  repetendum^  iiJ,  quodpignoris  nomi-  j^i-  JJ*J?!- 
neei  abett.-  Meque  dubium  eftdeoafu,  quo,  qui  ipfc  [obligavit,  ^^J^g^^ 
pofteahjeres.fit;  jam  enim  prppter  concurfum  vofontatis  &  dorai- 
irti  convalefcif  pignus,  deDitorque  dolofe  &  improbe  adioni  iHi 
refifteret,  nam  dtmTi  contrtt  proprlunlr  fadiim  veniret,  vere  ex  fuo 
mefidacio  argui  poflet.  L.fupr.ck  PigiJ.^aSLL^upr.  h.  Z./.C/ ^.  . 
tes  pign.  ^ 

At  res  dubilavideri  poterat  poftenori  cafu,  fi,  lion  qui  obfigavit,. 
hseres  domino^led  dominusjcujus  res  oWigata 'fi^it,  oHigantiliaeres 
£t,qiiia  hoc  cafu  ipfe  non  oWigavit;  nec  ex  fuo  mendacio  arguitujr, 
d.L^^i.  wfin.y^rcm  de  hoc  quoque  cafu  idem,  quod  ante, dicendum- 
cft^  per  textum 'expreiTiim  in  Z.  22.^. 

Neque  t)  b  s  t  a  t  d.  L.  ^u  verf.  Ncn  efi  idm  SrV.jfl  de  Pign.  aB.- 
tibi  diredo  contr&rium  ftatui  videtuV. 

Resp:  Ibi  dilputat  JGtus  ex  fenteBtia  adverfariortuir,  &  cofunv 
Wtiones  proponit,fed  in  fine  id  corrigit,&  rejicit,  uti  fnepiusin  aliis 
JQi  folent.  vid.  Z.  i^.f.fin.'de  Ahm.  feg.  t.-  >-^./-  u.  de  Minof.L.  2^.  de 
Judej.  L.  i.jf^  2.  b.  f.  tu  mft.^de  Legat.  L.^^j.fi\  Mund.  Equidem  non*  fi-- 
iie  judicio  cfici  videturr  vcrlicuio  finali  :•  Se^-fi  tonveniffet  ^c.  in- 
ftruixafumanitii,.  &  rcddi  rationem  differSntia^  inter  eijnj>  ^oqui»^ 
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,«:  iuo  oiendacio  arguitur,  quia  ipfe  quafi  fuam  obligavit,  &  ake- 

rum,  qui  ipie  rion  obligavit,  fed  ialtem  obliganjti  hseces  fit,  eoque 

ex  fuo  mendacio  argui  nofl  poteft.    Verumfatis  apparet,  yerfum 

/  illum  refellere  id,  qupdproxime  prseceffit,   quod  exinfpedione 

ipfius  textus  clare  apparebit ;  verba  hsec  funt ;  JNon  efl  iijem  akendimj 

(fcil.  ut  videtur )  fi  ego  Titiiy  qui  reni  m^om  ohligaverat  Jtne  meavo- 

luntnte,  b^res  extitero  ^  boc  enimmodo  pignoris  perfecutio  conce^en-^ 

da  non  efl{  ut  videri  poilet)  creditori,      FJocqtte  dubium.  ratione 

'    quoque  confiniiat  JCtus :    Ne^e  utique  fi^cit  ad  .competendam 

,utilempignoratitiam  aBionemy  eundem  -ejfe  dominumy  qui  etiam  pecu- 

niam  debet,    Ad  hscQ  vero  refpondet  JCtus,  ea  huc  nqn  facete, 

ubi  conveniffet  cuni.defimfto  de  pignore ,  fi  enim  de  eo  convenif- 

fet,  de  mendacio  argui ,  &improbe  refifti;  atquehinc  ita  pergit 

^  JCtus :  Sedfi  convenijfet  de  pignore^  ut  exfuo  mendacio  afguatur^  im- 

prohe  rejiflit^quo  ininus  utifis  aSiiomoveatur.  Atque  pro  hace3q;))i- 
catione  militat  tum  textus  exprelTus  in  Z.  22:%  tum  generalitas  al- 
legatserationis,  nam  de  fuo  mendacio(  feu,  quod  idein  eft,  dolo,. 
vtd.  L.j^.pt\  de  Aur.  leg. )  arguitiftp,  tam*  qiii  contra  faftum  defuniSi, 
quam  proprium  venit*  .      ^ 

Senfus  ergo  d.L.^ut^^  etiamii  pignus  non  conyalefcere  videa- 
tur,  fi  dominus  obliganti  fiat  hseres,  quia  fua  voluntate  non  obfiga- 
vit,  &  quia  non  fuflicit,  eundemefle  dominum,  &debitoreiri,  ut 
detur  aaio  pignoratitia  utilis,  nifi  &  voluntas  accedat  &c.      Ta- 

;  menhis  omnibus  non  obftantibus,  dari  pignoratitjam  utilem,  jfi 

.  conveniffet  de  pignore,quia  ex  fuo  quoque  n^endacio  arguitur^  qui 
contra  faftum  defunfti,  cu jus  perfonam  reprselentat,  venit.        ' ;  * 
^    *      .  •    Varias  refolutiones  vide  apud  Pagenfl.  Sidlim.  Manip.  j.  p.  iii. 

Gotb.  ad  d.  L.  22.  £^^/. Struv.  Evol.  adEx.  2/f.f.  ly.  Alii  enini  dicunt, 
d.L.jfU agere  dedireda  aftionepignoratitia,  quod  textus  blsrefellit, 
jiliiy  quod  JCtus  in  d.  L.  fi.  agat  de  jure  ftridc^  inL.  22.  de  sequi tate ; 
Aliiy  fub  Mddeftino  in  d.  L.  22.  obtinuiifQ  utHem]^  eoque  fententiiirii 
Pauli  in  Z*  ^/.  mutatam  efTe ;  Aliiy  d.  L.  ^i.  agere  de  coptradicente, 
led^.Z.22.^eignorante.  ^///antinomiam  ftatuiint. 

Obj.  (2)  Quodid,quodab  initionuUumeft,  ex  poftfaftocon- 
valelcere  nequeat. 

Resp.  Nec  convalefcit  ad  eum  effedum,  ut  dire£la  aftio  inde 
detur,  fed  ut  detur  utilis.tantum  propter  aequitateiji^quac  non  pati-  • 
tur,  ut  quis  vel  contra  fa^uni  defundi,  vel  proprium  veniat. 

Q/.  XIV. 


/ 

Et  Q^VAtiT.  Ea  CaNTRAH-  EtDk  Pact,  Eorvm:    if 

■  ■  ■      ■  -  II  i     -  

Qv.XIV.  Anpojjejpor  rei  fpectaliter  pignorata  poj/tf  - 
Utihenejimexcujjioms^ 

A  FF tR  M.    Qufod  ut  tlare  danoftftretor,  res  altius  paululurii  repc'  ^^^«f^^'^- 
"•  tenda  erit.  M-  ^^^- 

JureRomatfo  initio  reipublicaB  prius  convenieftdusfuit  debitoi- J^  n^'^^^^ 
principalisv  quaffl  creditor  ad  pignora,  eorunique  polTeflbres  ,  per  ^^. 
venire  potuir.    Idque  intentioni  contrahentium  confefttafteum  vi--         - 
debatur^quia  accemones,ut  pignora,  tantimi  in  fecuritatem  debiti^ 
&  fte  exectitio  iftanis  redderetur,  adeoq\ie  in  fubfidium  obligantur^     - 
jflxt^  quam  iittefttionem  excuti  prius  ipfadebitoris  pei4bfta,&fi  fol- 
vendonon  efletyexecutio  in  res  &  pignora  fieri  debebat.  Vid.  ele^ 
gamiflime/r^i^./iw.^^/:  Zf/:  17. /.^^. 

Poftquam  vero  Pra^tor  Servius  creditori  pignoratitio  jus  qftoquff 
a^endi  contra  teitios  pofleflbres  dedit,  eoque  pignus  jus  in  re  con^ 
mto\tf/.y.Ifr/hdey4S^.€K  eo  tempol^e  liberum  fuit,  vel  perfonam  de- 
bitoris,  vel  pofleflbrem  pigftoris  eligere^  Z.  /^.  Z.  2/.  C  de  Pignor.  L^ 
fn.  C.  de  O.KfA.  vel  utramque  fimul  intentare,  L^  ij.f.  ^.ff.  de  Pigvi^ 
Lfitir  C.  de  OXstA.  vel  variare,  unaqueomifla!  ad  aliam  tranfire,/*Z./-r 
Lr2j.^L.i^^L.f.C.3e Fidej.L.ij.  jf.^.de Pigif:L.  j^.  Mand.  licet 
fententia  damnafus  jam  fuerit  principaliy  reus;  L.f.  de  Fidej.  d.  L^ 
"  f.  qua?  omftia  egregie  expoftit,  &  hiijus  efifeftus  rationem  af" 
rarttzki  d.  l  il^.^j^ 

Hrcc  autem  ipfa  eligendi  facultas  foleftniter  fublata  eft  9  Juitinis^- 
-t\p  in  Nov*^^  revocata  antiqua  lex,  qua  perfonalis  adiio  cofttra 
pbribnamdebitorisv  ibriusquam  creditor  ad  jpignorisr  pofleflbrem 
pervenire  poterat,  iftftitui  debebat.  Autb.  Sed  vodie.  C.  de  0.  ^A.  & 
juxtahanc-A^wf^ff/T/JMitdubium  eft,  tam  iftgefteraliy  quamin  fpe- 
daB  hypotheca  reum  principalem  prius  excutiendum  efffer  Confi. 
QiJ.L^S*0bf.i^^8cFranttk.L^i.JleJi2.fJ^^.fe^. 

Aft  huic  ipiNdvella'  ^.  iterum  per  Nov.  112.  derogafutn  eife,  ftoff 
jTftfma  atutdritatiy  JCti  contendunt^  putanteir,  mediam  ibiviani  in^ 
greffimt  efle  feiperatorem , '  &  ^  ciim  jure  Digeftofum  &.  Codici?  ex- 
cuiEo-  rei  principalis  penitus  abblita,  jure  Novellarum  e  cofttiraritf 
reduda:  fuerit,.in  hac  NoveUa  diftinaione  quadam  inter  pigftus  ge- 
AQrale&  fpeti*ilerigorem  iVo^.^.  mitigare  voluifle^ita,  utcontra 
generalem  quidem  hypothecarium  excoflionis  exceptionem  ad^ 
]Kuf«rit,noir  vera  ctJntra  fpecial€mr^^Ajp.;2/f*^zfi».^*€?'  ^^-^  ^7^^ 


fertfra 
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Qir^z.p,  z.  c.  iS.def.  iS.  ^L^z.tit.  ^  ^,  yi,  n.  ^.feq.,Bruniu  acl  Anth. 
Hoc  fidebitor,  C.dePign.n.^.Hahn.ad  ff^eftuktit.de  Dijir.pign.iu. 
Mev.p.  2,  dec.  iSS.  n.j.  Stryk,  de  invefi.  a&.feS.  z.  w.j.  /.  S*  Hopp.  ad 
tit.I.deAS./.y.nmt^.u  Fah.  C.  L^S-tit.  2j.  def  ii.  nmu  f.  O/dend. 
ciaf.j.a£f.io,H.Hanm.J^ra6i.  Ohf.i.  MifceU.  epc  Jur.  Cit.  Obf.  2^. 
Thefdec.ji.  Cujac.  Ohf  ip  Schneidetv,.  jf.  Item.  de  (\0.  n.  <^.  Bald,ruhr. 
C.h.t.  Eamque  lententiam  in  foro  receptam  ait  Stryk.  d.I.  Conf. 
Beiger.  ad  Linit.  qu,  2,  de  Pignpr.  Atgvie  ita  0epius  in  ViacU^ina  re- 
Iponfum  memini.  ' 

Veriim  nihU  hac  de  re  dicitur  indiftaA^az^  n2.  fane  non  creden- 
dum  eft,Iniperatorem  juw  adeo  folenniter  in  Nav.^.  cojnftituto  in-^ 
<:identer,necfadaLegismentione,  derogare  vpluifljs;  fed  &  repu-; 
gnant  huic  opinioni  njens  &  vejrba  diifta?  Nqv*  112.  Dubium  enini 
ibi  motumfuit  tnperatori ,  an  hypothpcafit  res  jitigiofa?  qu^d 
quibusdam  exinde  videbatur,  quod  effeftum  Utigii  hic  obfervaP 
1«nt ,  utpote  cum  vid^rent ,  quotidie  creditores  res  fibi  obiigatas  a 
tertio  polfeffbre  vindicai^e,  ajienadon^mque.pro  nuUa  declararij 
4ioc  dubium  tollit  Imp.erator^  ncgando,  pignus  efle  iitigiofum^  fi- 
ve  illud  fit  generale,  five  Ipecial^,  addens,  ali^nationem  pignoris 
fion  limpliciter  elfe  ;iuUam,(fecu5  ac  fi  res  litigiofe  elTet,)  fcd  fub 
^lirtinftione  omnirto  alie^ajri  poiFe,  &  valere  eam,ii  £x  precio  pi- 
gnoriv  Ipecialis  vendiri  litisfiat  creditori,  .finminus,  nuliam  effe 
alienationem  &  vindicar i  pignu^  pofl^e:  indeque  conciudit ,  multo 
ininusgeneraiepignnslitigiofumeire,^qui»  major  hic  eft  alienan-^ 
di  faci3tas :  valet  enim  ejus  alienatio,  etfi  ex  precio  venditi.pigno- 
Tis  fatisfa^um  non  fuerit^modpex  aliis  hypothec»  genejralis  l^ojji^ 
ipfi  fatisfieri  poifit,  L.  2.  C.  dcPign.Ap^v^t  ergo,  in  A^JcjV/i^  plg^e 


ijiia^fitum  noti  fuiflej  aff  creditoJ- pigmh  alienatuw  a  tetiw  pq£^ 


tindicare  poffit^non  e^cujfo  dehitore  pmcipali?  (hoc  e;iim  j^ 

inepte  in  dubium  vocatuai  fuilTet,)  fed,  an^  excujfo  pri^tcipalt  di^hitore^ 


{id  enim  fupponitur,)/?/^7f«/  vindicari  pojftt  a  tertio  poffejforc  tah- 
(piam  tes  htigiofah^oQ  ^iAm\ A^d^\sx^^  non  e/Ie  litigio- 

fum^  iiec  aliejiationeju  ejus  limpliciter  efTe  nullam,  fed  eg^u  fub  di- 


ftindiorie  v«akre,ii  nimifum  denitor  ex  prgtio  venditi  pignonsy;;^ 
f/V///j"creditorifatisfaciat,  alias  vindicari  poflQ.  Indequ/s  coHcla- 
dit,  gentrale  pignus  multo  minus  elfe  rem  litijgiofam^  quia  icil.  'hu- 
^us-alienatio  valet,  etfi  debitor  non  iatisfaciat  creditori  ex  prerp 
vendjti  pignori^,  modo  ex  reliquis  gen^ralis  hypothec^:  Jjoriis  huic 
iatisikripo0it.^,^^,  /      .  "  / 

Diftin- 


Et  QvAtiT.  £a  CoKTAAH.  Et  De  Pact.  EokvM.  17, 

Diftinftio  ergo,  qtiam  ibi  tenendam  decernit  Imperator,  non  . 
pertinet  ad  hypothecam  generaiem  vel  l^ecialem,&  quali  in  hac, 
non  in  illa,  excuffio  fieri  debeat;  fed  fpeftat  iila  alienatidnem  hy- 
pothecae;,  live  generali^,  five  fpecialis,  hanc  alienationem  enim 
fub  diftindione  permittlt  Juflinianus,  &  quidem  quo^d /pecza/e  pi- 
gn\»  eam  tum  penhittit ,  quando  ex  precio  venditi  pignoris  cre- 
ditori  fatisfit,  quoad  ^e?»^/7^  verp  tunc,  cum  vel  ex  illo  precio 
&tisfit,  vel  ex  reliquis  bonis  debitoris  ei  fatisfieri  poffit;  adeoque 
ideo  {Qp^nt^igmsg€nerak&/pecialey  quod  in  generali  facih'us 
alienatio  admittatur,  indeque  minus  dubium  fit,  illud  litigiofam' 
xemnoneire. 

Firma  ergo  manet  regula,  quod  creditor  rem  debitoris,  fibifi- 

ife  genenditer,  five  fpecialiier  obligatam,  non  poffita  tertiopot    ^ 

feflbre  viruiicare,  antequam  perfonalem  afiioneQi  contra  debito-* 

rem  &fidejuirores  exercuerit:  Certumque  dl,  hanc  regulam  No" 

vcUa^  nullibi ,  nec  p^er  Nov.  112.  mutatani  efle.    Atque  hanc  fen- 

tefttiam  defendunt  Struv.  k  2.  t.jj.f.  20.  Ex.  zS^  tb.  jS^  C.rp.  d.  c.  ig. 

d.  17,  Mev.p.  S-  ^\3pI^*  ^*  '•  ^p.j^.  aec.^j.  Brunn.  adl/  C.  ae  O.tf^^ 

Lm.p.^4.  PhiU.4^E.4.y.infin.Ecl.4.S*Hyp.Inft.tit.ie  a£t.  jf.  10. 

£verem  quis  poffideat  tituio  onerofo,  five  lucrativp,  Mev.  p.  8* 

d.jp^.^QOy  utpoflfeiroradcautioneminterim,  dumexcutitur,  ad- 

ftringi  non  noffit ,  Sand.  dec.  L.  i.l.  12.  de/.  ^.  dec.jpg.    Idque  eriam 

exten^it,  liv?  ante,  five  poft*  adioneni  hypothecariam  inftitutam 

kiioranter  rem  epierit.  Sande  dec.  L.  /.  /.  12.  de/.  4.    At<jue  juxta 

iflam  regulam  Curia  Halberftadenfis  in  contradidorio  rem  deci* 

dit  in  caufa  Prpviforum  \iti  %^ofpiraW  S.  Spiritus,.  contra  ten  Advo- 

cat  dit^enbers  9  d.  17.  Mart^  1710.  ut  &  per  tres  conformes  fenten- 

tias  in  caufa  bi*  'C)elmetl)ingjfc()en  ^eflamentg*  Procuratoris,  contra 

S8e9ent>otffen/   d.  i\.  Oft.  1698.  d.  i.  Jul.  1590.  &  d.  9.  Jul.  1691. 

Qianquam  contrarium  obtinuerit  in  caufa&et  @c&mieDe/3ttnung/ 

contra  Ulrtdr/   &  in  caufa  gflge^  contra  ^eWI/  unD  OWenbnifli 

d.  I } .  Sept^  1674.  &  d"  ^9*  Sept.  1^95. 

Qv.  XV.    An  credmr  fundutn,  /M  opptgnoratum^ 
propria  autoritate  occupare  poffit} 

NE6ATVR,'proptertj5xtumexprefluminZ.j.  C^ePi^.WA  •.audo-lamtt^t 
rHmPraitdispqffeJlmmi  adipifti  dchent,  &  pi^op^irationes  l^k  ^*-?;  *^ 
,^./^a.^./^.s^egata8.  f  9h'ZlittT' 

COCCEJI  Jill.  COMTS.  P.E  hu. 


ISLIB.  XX.  TiT.  L  De  PieNOKiBtrs  Et  HYFofHECIS, 


Obj.  (i)  d.L.j.ihii  fevundumconventionis tegem.   ' 

Resp.  .Conventionislexeft^utpofritpofleffioil6niingredi;  ledgiirdj 

fi  poffellor eutn  inipediat  ?  fane  tunc nonnUiautoktate l^rarfidisingre. 

didebet,^.Z.j.  ' 

Imsto:  Verbuni^^^^»/in^.Z.j.tantunieirehoneftatis.  SandJ.h 

dec.tit..i2.  def.j. 
Resp.  Imofuariaturaeffneceffitatis. .  - 

Ob j-  (2)  arg.Lii.  C.de Pign^aSl.  ubi  dicitury quodcreditornon|to{- 

SAcitrnconventionemvelpa^ialemjujJionem]^^^  Ergo^ 

ii  ita  convenerunt ,  poteft. 

Resp.  varie  DD.  apud  Dn.  Berger^Refof.  L  q.  ^.  qui  re£Ieait,.ibf 

non  quseriy  an  creditor propria  autoritate  rem  occupare  poiTit,  fed  am 

creditor  poffit  conveniri  attione  pignoratitia  adreftituendum  pignusf 

2uodfortealiiti*anftuUt;  idqueafleriaitper  rationem,  quia  creditor 
ne  pafliione  vel  f«^fidiali  juffionenon  potoit  alfenare  &  inaiium- 
transferre,eoquejusdebitori  auferre. 

Dehacmateria  vide  WurmJ.  u  C.jo.  c.p.Negiizant.^Pign.memh. 
S^p.4.n.s^  '  • 

Qy.XVL  Atryli dehitoripfe rm poJl^detyhypptheeari^ 
prafcribatur  40^.  annis} 

£^.pMg.      il  EFFRMATVR ,  per/r.7^/?f.  lf§.KdePraJcr,jo.vel^a.  atm^  Naiw 

404.  v«tbt  ^y^ duplici  adione teneatur hujusmodi  debitor^  tnm aftione per-  ^ 

hhZh'      ^^^^^  ^^  contradu ,.  tum  reali  exhypothecay  illalicet  exrinfta,.  haec  ta- 

dinn  Ci^     J^"  i&xrzt  i  &  cum  ad  excludefidam  poff eriorem  40.  anni  reauiran tur, 

creditor  non  niii iis  elapfis  rep elli  po teft .     Quidam  hoc  nulla  ratione 

a  Juftim'ana  conftitutum  ajunt ;  alii  alio  modo  eum  excufant..  ^id. 

Wiffenb.jf.tit.Qjiiih.mod.pign^  lo^^^ 

iNSTo:  Qua  rationa  durare  poteflr  pfgnus,  fublata  adiione 
principali  per  30.  annos,  &  ne  q\iidem  manente*  obiigatione  na- 
turali?  .'  ^ 

R  E  s  p.  Pignus non  eft  taKs  acreffio,^  qute  nuD o  modo  fine  prindpali 
confifterepoteft,utifidejuffio,.quiahsec  idemcum  prindpah  debitum 
continet,  pignus  proprium ::  fi  proindeab  i nitio  d^i tum  fueri t  j  durat 
pignus,  etfi  praefcriptum  fit  princfpali  debito,  quia  prapfcriptio  non  eft 
tofco  Iblutionis  f  eu  fatfsfaftion!  s.  Z.  r.  Cl  deLmfipiffn^ ' 
Veraaitenreftillaregulanott  tantum*del)itore,^  fed&deqnshse.' 

rede,, 


Ey  Q^^TriT,  Ea  Co*iT.j«AH.  Et  D«  Pact.  Eorvm.    9 


jede, quin & de pofteriori aeditore ,  donec  commimis  creditor  viviti 
pon  tra  hos  omnes  credi  tor  hypothecaria  ad  40.  usque  annos  agere  pot- 
^.  J.  JL^. /•  /.  ^  2. Zfl.  /•/.  /.  C  iie  Ann.  Exc.  Dn.  Fcn\  in  Hyp. 
bfi.JL  '2.  M.  6.  /.  '^. 

Qjr,  XVIL     An  pignus^  €x  caufa  ntutui  datum^  <ib 
aliam  caufam  retmrt  pojjit  ^ 

RESP.  JDifl^^nguendum  eft,  an  debjtory&/v£r/>  d^ituni ,  &  credi-^^«^Mr- 
torpecunianiexmutuodebitam//cc^/>//ar«?^//;  anverodebitori?^-^*-  ^^ 
/Ki^r/>dd)itamfummain,creditore  nan  acceptante^  nifi&alterafuni-^JJ^^ 
ma  offeratur.  *      ijc. 

P Ai ofti  cafii cradkor non poteft retinere pignus ob aliam caufam, 
pertextum  expreflum  in  L.  ii.ff.  de  Pign.  aS.  vbi/oluto  eo,  pro- 
pter  «jMOiJeft  opugatum  pigpus,  locuin  habet  pignoratitia ;  qu?e  gene- 
ralis  regula  quoque  continetur  in  L.  j.  C.  de  Luit.pign.  ibique  Gotk 
•Za  jf*  '§*  j.  de  Pj^^  aB.  Adeo, .utnecpropter  ufuras ,  ex  mutuo ^d- 
b\tas ,  retiheri  pbflit,  V.  L.  u.  Nlfi  id  ih  fpecie  paftum  fit.  L.  ^.  C 
de  UJftr.  Exftinda  £nini  eft  tota  obligatio  ^ignoris  ^foluta  forte ,  in 
^uaiBpignusobiigatumeFat,  atque  hzcfoJutione  omne  juscreditori»,  . 

^quod  in  pignore  habebat,  delinit.    Iiideque  pignusfinecaufaeftpe-^       .  * 
'nescredit6rein,quliirtputarefibidebet,quodutriusquedebiti  folutio-    -  .  •: 
nem  nonexegerit,  quo  ipfo  renunciaffe  beneficio/>gxf  unica^  Etim '  ^   *  •  •• 

PosTERioRi  cafu,  ubi  debitof  debltum,  in  quodpignuseftob- 

ligatqm»  offert^  creditor  autem  oUttam^pectmiaai  acceptare  nolit^ 
;nifi  &  ^lti?ram  debitum  folvatur ,  retinere  omninopignus  poteftcre-  .^ 

'ditorr»c  exceptioi^e  doli  repellere  debitorem,  donec  exuttoqtte\,/  .'^^ 
j.d^ito  fQlu^io,6Hfef/7/i/r.    Omnino  enim  do|o  agit  debitor,  qui  re-    .^^  i  ?« 

petepQ  vult  pignus,  nec  famen  folvere  vult  id,  quod  notorie  debet, «  <    <  ^ 
,  fic&t  ex  alia  caufd.    Atque  de  lioc  cafu  in  terminis  loquitur  £.  un.  C 

EtiifTa  oh  cbif-qgr;  ibii  nijtea  auoquepecunia  tibi  a  debitore  reddatur  veJ 

:i>ffcratf(r^  quafifepign^edebetur  ^  eam  rejlituere  propter  exceptionem 

>  doli  nmh  non  cogerjs.    ^ae  enim  contendiSy  deUtores  eamfolanih^- 

fW^iuWy  CiiJHsnowine  eampectmiam  obligayerant^  NB.  0FI^JEXJ^I\^TES 

trudirinonoportere^  nifipro  illaeticmifatisfecerint^  quom  nmtuamfimpli' 

citer  acceperunt* 

Neque  inufitatum  eft  in  jure,  debitoribus  beneficia  quredamante 

folutionein  tribui,  quae,  fada  folutione ,  expirant.    Sic  enimcorreus, 


''^psB^^j^i^^i^ssfs^m^^^m 


Ho   ^   Li8.  3r3r.  TiT.  II*  In  QyiBVs  CaV«i«  PiffNVf 

qui  folvit  debitum  ^  ante  Iblutioftem  cedi  fibi  adiones  contipi  ccti 
'  reum  propiiio  jure  contendit,  at,  fada  folutione,  aftiones,quse  le* 
mel  folurione  extindSe  funf ,  cedi  amplius  non  poirunt.  Vid.  if^^ 
tit.  de  cmeis.  ^c.  ;       ^  - 

Vaiias  Dbdiorum  fententias  vide  apud  Fak.  C  tit.  i(f.  def.j.  MtiJu 
f.2.  Dec.  iijf .  StfyL  in  Not.  adLaUt.  k  taut.  p,  g.  ^o^.  ibique  DJ).  Alh 
enim  putant  Leg.wu  loqui  de  duplici  forte,  Legeni  u.  vero  de  uiia 
forte  &  ufuris ;  Ahi  ajunt,in  d.  L.  ii.  pignus  fub  taxativa  particuLi 
A»^//Ar/z/^eire  contraAuraj  u^//V  Aatuunt,  Legem  miccmi  derogare 

l^gi  ii.Qmi.  Dn.Berger.Refol.b.q.j.  ^  , 

■         «  ./  •      .      *  _ .  '' 

*  LiB.  XX.  TiT.  IL  ^    i 

-  INQyiBVSC*AVSlSI>IGNVS  VEL 

HYPOTHECA  TACITE  CONTRAHITVR.  ^  ' 

Q^.  l.  A»  ptgms  tadtttfft  feu  kgak  re&e  divfdattfr 
in  purum  &  mxtttm^ 

l^#  W  VTjegatvR;  faftumque hominis  non  elpcere  pignus,  fedlfelteill 
w  vtrir.        efle  conditionem,j(ine  quaLex  hon  conftituit,  demoriilra^  tiU 

Qv.  IL  A»  tacitum  pigms^  quod  pupillss  in  Mstut^rtftu 
(omp^tityetiamhieredibus  eorum  fleiur} 


haji^ede?  niulieris,  neduili  privilegiuni  puplUi,  quod  eo  niagis  per- 
fonce  ciitur,  quo  majorem  lavorehi  pupillus  pt^  uxof e  nieretur.  (^ 
. Accedit  t.  (^•/.  udeRch  autb.jud.  ibi :  Sed  ej^s  fucccffores  nonba- 
hent. ',  pehigue  &(4)fi  dfetb^^  reale,.daretur  etiaip  fidqut 

foribus,  quocf  nen;uOi  haaenus  iri  menteiri  venjt.  '    '    ^  ^ 

t  Ob j.  (i) L. id.C.deAdmJtu.  ubi  turoris  bona pro  offido admini- 
ftnitionis  fuht  obligata,  ergo  hoC  privilegium  bonis  cohseret,  &  fic 
licet  pupillus  moriatur,  tamen  bona,  hoc  onere  affefta,  oppignorar 
ta  manent.  Qud  etiam  pertinet  Z. «».  C.  de  Rei  ux,a&*  ibl ;  tpuma^r 
..modmiii  admmMatiom  uruni  ptipillarium  Sci. 


Vii  ltiy»oirHSCA  Tacith  CoMtRimrxri      ki 


Rbjp.  Quse  codftqufeiiitia?  boiia  tutori^  pupillo  futit  obligata, 
ergo  privilegiiHn  pupilli  eft  feale,  &  datur  caulae  t  Natti  hic  iple  fa^ 
vot,  quod  bona  tutoris  fint  obligita,  eft  perfongliflimus,  &  cum 
peribnahocjusinreinrerit,  ebdemmodo>  uti  ufusiVuJtus,  qui  bonis 
itthseret,  cuni  perfoiia  cxftjngultur.  Ita privilegium  dotis  ratipijebo- 
norunicompttit,  nectamen  eft  reale,  fecf j^erfonale. ;       :      !    - 

Ob>  (2)  Quodpignusiitjusinre,&afficiaripfai}ona';  Sed     ^ 

KfiSF.  utadObi.ci)alficitlciL  rem  ipfkm  fn  favorem  pupilll,  quo 
ceflante,  uti  ceilat  in  hseredibus,  nonampliusalficitrienf ,  Ibdpignus 
exftingitirur.  ;Liceterg6«piginisin'rebui  lit ^  ut  lUbjeao, .uti  &!  dos, 
tamenfiohratibnererilm,(iEldjpeHbnaedat^  :• 

Obj.  (3)  (^odpri^ileglaininohiift  etiaiii  tran{feant  ad  hkrfedes 
ckemplo  reftitufidftis  inintegrum  &c.  L.  /<?.  /./  L.  i^.fF,  de  Min. 

Resp.  Veinm4^flUs,;qu»cauf«dantur,utireftitutioii^integtiim. 
•Fia7^.Z.^/f/.-^.f  if.  SlL^iMu^^.j.  Npn vero  qu^petipnajdan- 
tur^trtpJgnustadruni.^.Z.'^.  \/'/ 

CQimpetit,etiafflcqnceditureji|shseredj,    '     .  '  * 

Resp.  H«c  ele&ianoh  6ft  privilegium  peribn»,  fed  caufi  con- 
ret/Tum. 

.   lHSTA*T/y)  ^JW-^^ht-^/J.A^.Attoftratoi-i^^ 
loqui  deprivilegio,  adebquedejure,  igupdp^rfofifl^  cohaeret,  hypothe- 
cam  veroadhseredes  txaninrerq^ia  bona  tutoris  manent  tacita  nypo* 
thecaafieda.  '  ]         '    / //  *  '  / 

Rjtsp.  (1)  dd!nj.VigXiMii^^t2t(€ttnt\^p^^^^  fcil.qoojpupil- 

lus,  nonqus^haerfes,  prjrffertiir  aliis  cf editoribus ;  quae  praRferentia  ori- 

tur  ex  tacitopJgnbre ,  adeoque  vi  tadtse  hypothec».  (2)  Jam  ante  di- 

ftum.eft,exep,QUpdtadtun)hoc'pignusexp^^^^^  fa-  . 

vorciffidattutoMsbon^i  ftbninferri,  Jd^ipigtiusetianialus  compt- 

tere,inqmbusrfavprille  c^at,ut  inhatrede, 
Atquenofttamfehtentiamdefendit  Z/  ut.pag.  ^oj.  ihinue  DD»  Co^ 

lif.  Dec.  2^^.  DlflTemi  t  Dn.Bcrger.  in  RefeL  h.  q.  u  Stryk.  in  Not.  b.  /. 

Strm./.iffhjikiflK&^l     ^  ;   »  ..     ; 

-  .  y  •  •        *  '  » 

(2v«  UI.  Anifihmscumordameflyahfentitnhu-'    .. 
jushoHtstacituntpignusdeturi  "  ijm. 

NEeATVR;  (j)  Quia  hoc  privii^ium  tadti  pigtto^»  noti  datur  jj?<  ^^ 


I 

.CiUitafem  i,ngenii  yel  aetatis  &c.  res  luas  4«(triihiftrar.e.neq.iy t ;  feciis  ei:* 
go,  fi  curator  nonperibnae,  fcdbonisdatur,  uti  (z;h2ecquoque  (}ii&.. 
f enfia  exprefle  ita  ftatuitur  fn  Z.  22.  ^.  /.  ^^  ^e^.  au/k-  ^uJ.poJ^d.iin ; 
Sed/iponif  curamdatus^t^vd ahjentis^  pet ah  b^Jijbus  capti  ^cl  nqn 
opartebitprmtegiimiJari,n^^  ^       ^ 

Ob  j.  Q[uod  tales  curatorfis  compaf entiir  tiitoribus  Ih  Z.n^mM 
deFurt.ibi;  Q^iodintutmfcriptiirnefl^idevjefl^ 
tiSySaferisi^ue  curatorihus.    M  pupilli  habent  tacitum  pignus  in  bopi« 
iutormn.'    ^;     ;  r  ■  ,  .j     ^ 

\.RfsP-  (0  Nonagituribideprivilegio'pupiIU,perronKcw 
reildeefFeftn  furti ,  quo?I  cQiamitti  4idtur tapi.a  tutpre^  cofltrpa^t^ 
jom  jpjipjlli  „qMm?'curatofe^  auferen  te  reniabfentis:  AdeoqMq^i) 
nonquidemcQmparaiiturj^tioneOT^^  d.L.22.  fed  tai^nrifif 

comparatio  ihftitultur  ratione  obhgationjs,  qua&  ex  adnyniftfgyripne  . 
.oritur.  \miJJUtej;qup.eadeni  integritate  bonavfibi  ccwniffaac^^ 
ftrare,  & iisdemaaioriibusmalltiautnusq^je  co^rceri, indeqvicj^d 
^lirti  t?m.c9ntra.cMr?tpfeiik  qpajn  contra  4utor^'cbntreiag?tteijir^ 
pufiilli velabrentis  dari  deDet.  1    .  !  ;  ^ 

.    ConC  l4mt.pns.  ^f .  ibiqueSerL  &  ad^tur  fhi,  Berger.  JRefik  k.^.l. 
ihi^ue  CarpLjJec.ijj. 

Qv.  IV.    A^  tmm  pignus  ^em^  pupWis  in  rehusy 

'  ^     ••  ^    eorum pemma emtis'^      -^ 

A  T  Fi  R  M.  fi  terti lis  ehiat,  L  y.^pr.  Quipoi.  etfus  quoqiie  pupfl^ fit 
...     .^*  L^iJeReh.m'um.    Atlij^fetutprftbieinit^^ijncpupillu^ac^^ 
(2)/>i//^/  //.  j|f  inrejlladominiumvtile,&iicnecopuseftp  Atque4ejuxr 

.  cafu.loquitur  textus  ohflans  in  L.  2.  Quand.  exfa^t:  tiit* 

hoc  4ta  de  puj)illis  yerum  eft,  at  ajii^d  obtirie t  inr$cbus,  pecufiia  nx^- 
^^oxi^  emtis,  .  In  Kis  enini  ^maior  non  jiabet  tacitijm  pfgnus,' nifi  id  fpe- 
citiliterfitc6nvehtum,Z^.'z7.;C.^^'/^/i^^^^^        C.Q^tpot.inpign^.  ^. .  / 
Conf.  LaHt.pag.  ^of.ih/.^rie  Dd.  &  Dn.^erger.  in  RefqLh. 

. .  QSJ^  .y*     Af?  etiam  civitates^  corpora  in  bom  Mi- 
torum  propter  onus  puhlicum  Mckkm.  •  v, . . i    * 
;  »^  ,^krmhakeml'^     >        i 

405.  /cib.     /V ^^ ^ Ri^-  qijia.civitates minojrum  jure utuntur, Z. y.  i^//i^.  r;r  mfyC 
i«W^>  di  niaj. L.J. C. dej^ur. reip. S.hd. lib. ]. tit.  12.  dcf.^ ?. 

htiormn  0  B  j.  t..2.  CJf  jur.  re^ipubl.L.jy.  de  Reh.autkjud.^offid.  Ubi  dici- 

t^^^^l^  .  '    tur^  &uodt;jv4tatinoo<:dmpeta<?i%nu^nift,ed^  : 

•^fl.v  Ui  t  ^  '       •  •  RESF. 


Laut.pag 


i{E*p.  Eft^coirceflbnt ;  quia  mim^rupr  jure utuntur r  quiii  '&  jufi? 
fi(ciidard[ltonceJlum,queiuomftes^ferecm^  ; 

Neque  id  falterfi  verum  eft  de  onei-ibuy  ordinariis ,  quae  iplb  jurtf 
fmpofita  funt,  led  etiam  de  extraordinariis ;  quia  textus  generali^' 
tei'-Ioquufttur>  cum  ea  tarten  differenria,  quorf  pignusr  irt  his  tiorr 
incipiat ,  nili  ex  quo  Indida  funt.  Ih  g^iereertim  pignolra  tapta; 
-  Ttidpiunt  ab  initio;  oWig^tfonis  feu  ejus^  ifegotii ,  unde  obligatrd  ptirt- 
€tpmsm(c\tiiT,Lf./Tf.C^^^^  '  Cum^igrtusnonfit,  iibf* 

droltum  ifort  eft 

Q^'  VL^A»  ftftcetidm  propter  poenam  tn  honiiMi^ 
torumtacitump'^mscomfetafh  t 

NtQATM^th  U%  ehim  ceffat  favorr  Z.r>.  Z<;>/^^5^r.Ditf.#^v 
Ob  j.  Quod  fifcusr  femper pignn?  habeaf ,  L  ^.  /.  j./-  de  ^^TJ!l^ 

Ri£s p.  Eixceptio  ^ll iirpoenfs ,  adeof,  j;it fifcu^^  nequidemcortcumf 
cumchirc^raphaijiis,.  m.tit.^  C.JPoeitisfycatMe^itorcspraf^^^^ 

C^'  VII^    P^fionfa  qKo^ttetackumpigms  tompetaf 

tnhoms/pon/i'^ 

AFFiKMATrit;  etiam  iponfx  deiufiiro,  nedum  de  ^X^^^^^^^^'*S^. 
quia  inZ.  z^f^fix^e  Jw^ dot.  tf  l.  \7^  §.  u  de  Reh  mith.jud.  p€:^'SZ 
exjprefle  privilegiri»  iponfae  tribuitur.^  qua:  yero  jure  Civili  ;"o^yj«^ji^ip; 
fuit ,  nifi  de  futuco.  •   (xj  Ratio  privifegiQruiit  dbraliuni  eff  y  nd  foe- 
mina  iit  indotata',  cadeto  vero  ratia  obtmet  in  Cponik.    Quod (3)  etf 
magis  verumeftinlponiadepj:a&fenjti^qtia5a5uxorenonfdiflert:^Z*'^<>* 
f.de  R€g.fur.   . 
,  0«J-  (0  Qjiod'  tantuiiif!  perlbnaiii' ppvaem  ^onfae  tribuanmri 
d.  L^  7^.  ibi :  privilegiumj  ^uod  ivttrperfofiaie/  aiiiones  vettitur:  ^ 
d.  X.  /7.  ubi  de-  privil^io  praeiatiQnis  in  cortfurlw  creditorum' 
i^jturv"      .  ^  -  '  .       , 

Re sp.  'runc  temporis^  aliud  privilegiunl  dotis  non  fuit,^  fed  Ju- 
itihianus.i}e|fium  boc  ipl^priTilegium*perfGnal^  vertit  in  realc 
m  L  /Iffr  G. /Qjffipot.^^^^^  CiSir^ergo  Imj;xerator  nihil  aliiid 

mutaverit,  ^uam  ut  privireglum'  vetus  fit  realev  fequitur ,  hoc'  pri- 
vileRiumy  miod  hodie*  reale  eft>,  competere  omnibus  illis,.  quibus 
.  .  plini^ 


[■ 
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nlim  perfonale  datum.fuif :  Nam  (i)  quoad  perfpnas  mhil  mutavit 
Juftlnianus,  fed  falteiu  quoad  qu^litatem,  fecit^  enirii,.Mt  ppivile^ 
gium  reale  edet,  non  ut  non  iisdem  cafibus  conipeteret.  (a/Alias 
fjeficeret  fponfa?  omne  privilegium,  etiam  perfon^le,  quia  hoc  fu- 
ftulit  Imperator,  yoluitque,  efle  reale.  (3)  Atque  Ua  ipfe.  Liipera-^ 
tpr  infert  in  J.  Z,  fn,  /^  u  i&i:  Cum  enim  i^  perf(^nntibus  amohi", 
hus^p^c.  tali privile^jo utebaffir.x^S  uxoria^  qufiprop^er  n^  in.hypOT 
tbeca  boc  muiicri  et^am  nunc  indulgemus  hemficiunh    ...   \\  , 

Obj.  (2)  Quodnequedos,  nequedotis  privilegia  fintV  uhrnur 
j)ti?enonfuat.Z.j.Z.^./;.  7^. /.V^^r. //<?/:.   .     ^  ; 

Resp.  (0  Verum  hoc  en:  quoad  jura  inariti;  At  pignus^hoc 
non  tantum  prQ  dPte  verajdatur,  fe4  ^  .pro  ^o-ji.qjaod  dotis  no- / 
fnine  futuro  iwjto  4atur.    Ex  eo.enim  Jncipit  obiigatio  ad  rejftin 
tuendum.  '     ^  '  '       *  /     ^ 

Resp.  (2)  Certum^jft,  privilegium  dotis  pCTfonate  fponfic  da- 
tum  fuifTe,  etfi  hohdum  efTent  nUptia?:  quidni  ergo  beneficium 
rifal^?  SciL  jushoc.non  doti,  vel  nuptiis,  fed  aftionf  dotis  con- 
celtum,  quod  competit,  qiiDties  conjugil  Vaufa  aliquid  datuni  eft, 
&  hinc  incipit  ab  ipfa  datione  in  dotem',  inde  erilm  i^ritiur  aftio  ad 
repetendum. 

Obj.  (3)  Qttod  rpttio  d.  L.fin.  !n  ibonfa  ceffei:,ifeienifli  uxorida- 
tur  privilegium,  quia  corpore  &  fublrantia  &  oinni  vita-fua  maritus 
fungitur,  quje  omnia  fecus  funt  in  fponfa. 

REsp.  Imoha5cnon  eit-ratio  fola  vel  ada^quata,  fed  (i)  ratlo 
giSn^ralis  eft  favor  publicus^  nam  publice  inter^,  mulieres  do- 
te?  falvas  habere,  npopter  quas  nuoere  j)offuffi,*Z.  z.ff'.  de  Jure"^ 
^/.  add.L.  /J.  infin.deRekaatb.jud.pojfftd.  quaBratioajqueadfpOn- 
fgs  pertinet.  (2)  Alia  quoque  ratio  iri  d.  t.  firi.  allegatur,  fragi. 
Btas  fciU  muliebris,  quae  ratio  itidem  fponfa^  conununis  eH:.^ 
Se4  &  Cs)  loquitur  foipoator  cte  uxore^  tuni  quia  de  illa  qua&- 
ftio  propofita  fait,  tuiji  quial  idplerunique€t :  Non  vero  excludit 
fopnfas. 

ObJ.  (4)  QHo<Jprivilegiafintftriaijurfe. 
.    R E  s p.  Veruni  hoceft;  8i  proiadeextendi  tion debent :  Nifi eadem 
fit  ratio. 

Atque  hanc  fententiam  tutnhir  Be^.  ^Memus  apml  Lntit.  pag. 
^f.  Dn.  Bergcr.  b.  ^ft.  ^.  Oail  &  Carpx,  apudjhvt.p^  jJ^. 


VEt  Hypotrsca  Tacite  Cckt«ahitve; 


Qy.  VIIL    Anetiamexdoteprmijfaafocero\genero 
detut  tacitabypothecain  bomsjoceri  ? 

ubitadmhypornecaexutroquelateredamr,  iiwipfacprinci^  ^**- 
le»  perlonxdotem  dederint  vel  promiferinr,  fiveali«pro  Jhis  perfonap,  ISJS' ' 
Atque  idpluribus  rationibus  probat  Cor^.  inDec.jy.  n.  Si  &*>  Brmnj.  ^*»*^* 

At  h«c  tacita  hypotheca  non  prapfertur  anterioribus  expreffis, 
(uti  in  dote  illata,)  fed  tantum  poilerioribus.  qula  diipofitio 
|uris  hic  ceflat.  Carpz.  d.  l.  n.  H.y.S.^  22.*  MuUer.  part.  2.  RefoL 

Ceuat  autem  (i)  tacita  hstc  hypgtheca,  li  dos  in  fraudem  credi- 

torum  conilituta  fit-  m.  tit.ff.  qtta  in  fiaud.  Cred.    (2)  in  feudis : 

nam  hypotbeca  dt  fpecies  alienationis^  alienare  autem  vaialiusabs- 

que  conienfu  domini  nequit:  MuUer.  d.  refol.  »77.  n.  p^feq.    Secus 

IgitUT  in  frudibus  &  commodis  feudi,  item  in  inventario,  &o  quse 

aA  akodium  perrinent.  MuU.  d.  I.  n.  lufiq.    Secus  quoque  fi  dos  ut 

ddblrum  feu^le  petatur,  tunc  enim  tadta  hypotheca,  una  cum  jure 

rerentianis  fiiiabus  earumque  maritis  competit  in  feudo,  etfi  dos        ^ 

nonfit  promifla,  MuU.  d.  l.  n.  12.  i^.  ^a.feq.    ^icquid  diiTentiat 

Cor^ p.  2.  c. 46. def.  ty.  qui ait filiam dotem exieudo non  accipe- 

re  in  concurfu  creditorum. 

Atque  hinc  in  concurfu  creditorum  gener  prsefertur  omnlbus  fo- 
ceri  creditoribus  hypothecariis ,  fi  pofteriores  fint,  MuU.  d.  l.n.  f. 
67*  y.  Filisc  in  feudis  jure  fepararionis  prarferuntur  fratrum  credi- 
toribus  t  a^^9  ut  nec  liquidare  debeant  doteiti  in  concurfu  credito- 
rum  fratrum.  MuU.  d.  I.  n.  28.  ^2^. 

Qy.  IX.  An  uxori  tacita  hypotbeca  competat  in  honis 
mariti  etiam  ob  donationem  propter  Nuptias  ? 

^Meg  ATvk,  (f>  per  L.fn.  /.p.  C.  Quipot.  hi  pign.  vAA  privil^' Ijuti p^f. 
giadotis,  fcil.  tacitum  pignus  &Ct  non  pertinent  ad  donationem^o^  v«rfi. 
propter  nuptias,  additurque  (2)  ratio  diflerentjae ,  quia  in  dote  ^^^^^\^^g^^^ 
mmim  patercntijir  foeminac,  reque  fua  defraudarentur ,  ^ic  vero  me-*^  ^     *^  • 
rum  lucrum  captarent ,  quod  improbat  Juftinianus  -n  d.  L.fin.  ibi : 
Nm  entm  ptft,  lucrofovenmsnmlmi.    <j)  Tora  ratid  privilegii  do  ;i-  '    ^ 

CoccEji  Jvr/Conti.  P.  tL  •  '  ^ 
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U^  hic  eefiat,  nam:  ideo  feeuriKrri  dotis  pr oipidmi*>  ne  ituilieires^  fital 
indotaf»,  quales  non  funt,  etfi  ratione  donationis.projpter  nupffaff 
non  eompetattaeitahypothefti.  Aeeedit  (4)  quod  pnvilegia  fint 
ftrifti  juris,  nee'  taeita  pigiiorac  ultra  legent  fiitt  extendenda. 

O  B  j.  ( I )  //.  Z.  fiu.  ibi ;  &  ihil^eri^  mer  eredimesfui  tewpms  ofdi- 
nem ;  at  nullus  dk temporisordo,^ nifi in  pignoiiEms, L.6.C. deBM. 
gutbAjud.  p&jf^ 

Resf.  Nou  dieitur  in  d.  Lfn.  /.  /.  quodprsefogativamdonatia 
prc^ter  miptias  inirer  ehirographarios  h^6at  j  hoc  enim  €*prefre 
negatur,  &  in  eo  iftinguitur  a  dote  in  d.  L.fin.  f\  2.  Swifiis  ergo 
illoruitt  verborum  hic  efle  videtury  quoAdonatio  proptcr  nuptias 
inter  creditores  fui  temporis,  i.  e.  qiri  fuo  tempore  «  loeo  veniunt, 
adeoque  i ntar  chirograj)hario$  oiidinan  five  loeum  habeat ,.  eltra  uf- 
km  prserogativam  vel  pignus:  Non  ergo  ibi  dieitur,  quod  ordineni 
temporis  habeat ,  fed  quod  ordinem ,  i.  e.  loeum ,  habeat  inter  credi- 
tores,  fuo  tcmpore  venienies.  Sane  verba  illa  ita  interpretaiida 
funt,  ut  rationi  jurisconveniant;  diximus  autem  ex  ratione  juris 
chirographarium  debitum,  adeoque  &  illtld,  quod  ex  donatione 
propter  nuptias^oritur,  ordinem  temporis  non  habere  d.l.S* 

O&j.  (^)  L.  2p.  C.dt  ^ure  dot.ibii  res^fihjuppofiusprodofe 
^  Mtenuptias  aonatim)e9fc. 

Re  s  p.  Loquitur  textus  de  rebus  pro  dote  fuppofitis,^  adeoque  de 
txpreffa  hypotheea. 

Obj.  (3)  Nov.pp  c.  6,  f.  t.pr.  ibi:(7im  ettam  amemptiiilis  do^ 
vationis  res  vindicnre  etiam  c&nfiante  matrimonio  dedetinms  ei  ifc^ 

Resp.  Vindicatio  hsec  nonoritur  ex  jure  aliquo  pignoris,f<;dE)a- 
minii^  quod  in  uxorem  per  hanc  donationem  transfertur^;  N&m  ideo^ 
in  rem  adio  uxori  competit.  ^utk  Prowijfa.  C.  de  Bon^  ant.  nupt^ 

Atque  hane  fententiam  defendit  Bacbov.  de  Pigo.  1.  e^  10.  n^j^ 
Diflenf it  Laut.p.  jpS.  Struv.  L  tb.  r^.  ibique  EvoL  ubi  dc  praxi* 

Q^.  X.    hft  uxof  ratione  paraphernatttm  tacitum 

babeat  pignust 

I^PH'       AfTiiM.pe^£.  fin.  C.  de  Pa£t.  con-0. 
J°J:  *•*•    ""  . Ob j.  Qood  ibi  agatuf  <fe  cafu  fiogufati,  ff  ftoittins  pmpfcer- 
v^trmli»    "*^*^  laaritus  exegerif. 

Im  ife.         .  R^  ^^'  Cum  tantum.quaftfitum  fuerit  d6  eo  cal^,  uon  p6ttiit  Iift- 
^erator  de  omnibus  paraphemalibus  j^fponei^e,  ft(^dt  autenv 

•    •        .  '.       quod 
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Modnullaik  ratio  difierentiaein  reliquis;  Accedit,  quod  genera- 
Us  ibi  fit  ratiO|  ne  ex  mariti  malignitate  vel  deftdia  aliqua  mulieri 
accid^a  jaSura ^  Sfruv.  h  tL^ i^.  qui  metus  in  omnibus paiaphema- 
libus  obtinety  cuni  maritus  eorum iit  le^itimus  adminiilrator,  JLS^' 
L»  fn.CJ  de  Pa^.  conv.  ! 

Qy.  XL    hn  uxor  ratione  honorum  receptittorum  ta^ 
atam  bypothecam  babeat  m  honis  mariti  ? 

Vr^GATVR,-  (x)  quia  privilegium  faltem  conftitutum  eft  in  dote/"]^^'^^^^. 
^^  &extenfumdemumperZ.y&7:  C  de  PaB.  conv.  ad  parapher.^iVaii  J^^* 
nalia,  at  &  privilegia  &  eorimi  extenfiones  funt  ftriftr  juris.  i^a;Ra.'/»  rtsepti. 
tio,  quse  in  <i)te  & paraphei  nalibus fui t,  hic  ceffat ;  illius  enim  maritus  tiis. 
erat  dotninus,  &  paraphemalium  legitimus  adminiftrator:  Ibi  ergo 
metuebaLnt  Leges,  ne  ex  mariti  negligentia  vel  malignitate  mulieri 
acci^t  iaftura,  adeoque  in  illis  bonis  fecura  reddi  debebat  concefTa 
mulieri  hypothtca,  quae  fecuritas  in  receptitiis  neceflaria  non  erat, 
quiailla  relida  funt  dilbolitioni  uxoris.  Idque  ita  (9)  tradjint  Lant^ 
p.  ^06.  iliqiie  Dd.  Sana.  l.j.  tit.  12.  def.j.  Diffentit  Struv.  f.  z^.  h. 

Qr.  XlL    A»  uxorpro  alimentis^  a  marito  praftan^ 
disy  tacitam  babeat  bypothecam  in  bonis 
'  '  \         >    .     mariti?  - 

JJegatvr;  quia  Iftullibi  in  jure  hujusprivilegii  mentiofit,  privi^ iLritf.  pag: 
l^ia  autem  non  fingi,  fed  probari  debent:  Accedit,  quod  taci-^^-  ^^^\ 
ta  pignora  ultra  cafus,  lege  expreflbs,  non  fmt  extendenda,  Z.^^^^  f^^  ^ 
infin.  C.  de  Bptk.  qua  lib.  ibi:  Ccrtis  .cnfibus.    At  muliet^mittitUrin  ^^^* 
bona  Aieroii  debitoris,  &tumdemumconftituitur  pignusprsetoriunL 
Diflentit  Isut.pag.  ^if.  ibique  Dd, 

Qy.  Xlll.    kntacitum  ptgnus  faltem  pro  credito  i» 

refe^ionem  adium  detur^  an  etiam  pro  credito 

in  refeBionem  rerum  aliarum  ? 

r^ari  etiam  pro  credito  in  refeftionem  rerum  aliarum,  (i)  per^-  P^l 
^  textum  expreffum  in  Z./.  ^  If.pr.ff.  Qnipot.  ubi  &  ratio  ad-^^\^*^^- 
flitur,  quod  creditum  falvum  fecerit  totius  pignoris<auiam.  At^^JJy'^ 
qiae-hinc  (a)^talis  creditor  priviiegium  habere  dicitur  poft  fifcum  ^^^  - 

D»     '  in 
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in  Z.  j^.  de  Reh  aut.  yid.    Unde  (j)  duhitatum  olim  fuit,  an  19, 

^      CTJus  pecunia  r^parata  fuit  navis,  pneferatur  dotii  &  Juftinianw 

demum  decidit,  hanc  prseferri  deberc,  Ncv.py.ch  certiffimo  i«- 

dicio,  creditumin  refeftiofiem  v.  g-  navis  pro  nudQ  chirographa* 

ria  debito  habitum  non  fuifle.    Denique  &  (4)  in  Nov.  oy.  c.  j.  qu»- 

itio  eft  daprmlegiis  a  Legibus  ^jm^  quorum  vigOTc juniares  bypa^ 

tbecig praferuntur  nntiquimhus  ^  eoque  refcrt  promifcue  x»fus,  qui^ 

.  bus  creditur  in  mvem  repar^dafn  ^tm  donnm  adifc^wi^  vel  re- 

nwmdm;  oertiflimo  indSdo,  his  cafibus  ex  pnvilegio  Legis  hy- 

'\        ^   pothecam  dari  credituris,  eamque  praeferri  anteriocibus,  folamqut 

dotem  excipi» 

Obj*  (i)  Z.  7-/^'.^.  ubitacitumpignusfaltemin  credito  ad  repa- 
lationemasclium  conftituitiu*. 

Resp.  ImnK)  eadem  ratio  eft  in  repai-atione  aliarum  rerum,  per 
text.  expr.  in  Z./.  ^  6.ff.  Qui  pot. 

Ob j.  (a)  Quod  ratio  in  sedibus  fingularis  fit,  ibi  enim reipublica 
ifitereft ,  ne  urbs  ruinis  defonsietur. 

Resf.  Immo  nuUibi  ha^c  ratio  extat,  fed  vera  ratio  allegatur  ia 
d.  Z.  ^  quod  pignus  denium  per  hoc  creditum*  falvum  flt. 
•  Varias  circa  hanc  jrem  fententias  yrde  ^]^ud.  Lauterh.^g.  ^^ 
Struvl  b.  tk  i^.  ibi^e  Evoh  Sand.  jL.j.  fit^  12.  def.j.     *'  -' 

Qv.  XIV*  Antacitum^gnuifabemcompttatmin^ 
ve6lis  &  ittatis  in  pr^dium  urbanum  ? 

t^m.pMg.  A  FtiRUAtvKf  L.^.L.  2.jf.b.L.f.j^.eod.  Secusininveftis& 
40«.  v«A.  .  illatis  in  pracdiumrufticum,  d.  L.  ^.  Z.  f.  C.  Locat.  Z.  //.  §.  2.ff. 
ptmH^fyc  ^'  ^^^'  ^^vo  difrerentiae  eft ,  quod  In  rufiicis  prsediis  (atis cautum 
v/»^.  407.  ^^  l^catori  per frudus,  qui  e  fundo  nafcumur ,  ac in  horreis  affisr- 
verb.  Nt.  '  vantur,  per  /.  7.  pt'.  h.  quap  ipatio  ceffat  in  urbanisy  ubi  nulli  tales 
pfefro*  iaiit  frudiis,  nullaque  inftrumenta,  hinc  Lex  fuccurrit  locatori» 
/'^»  eumque  fecurum  reddit,  tacitam  ccmftituendo  hj^othecanu 

Obj.  (i)  L.  i^.  f.  I.  de  Rtlg.  ubi  dicitur,  mo^tuum  funerari  de- 
bere  ex  illatis  tam  m  prardium  rufticum,  quam  urbanum;  indeque 
praaferendos  eife  hos  iumtus  omnibus  pignoribus,  &  aliis  debitis: 
Ergo  etiam  iiiata  in  pra^dium  urbinum  habent  tacitum  pignus. 

Resp*  Non  fequitur,  fumtus  funerationum  defuniendos  efle 
etiam  ex  illatisin  pnedium  rufticum,  ergo  funt  tadte  pignori, 
mm  id  non  fit  vi  taciti  pignori$>  fed  ex  )we  Juimanitatis^  quia 
,  ^  ^        defui.i. 
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dfefuii^us  fepeliri  neceflarlo  debet,  cum  vero  praeter  illa  illata 
"nihil  habeat  locator,  undc  fepeliri  poflTt,  ex  illis  quoque,  poftha- 
Wtis  oinnibus  pignoribusi,  eritfepeliendus,  J.  £.  f^.  Adeo^ueprsB- 
ferentia  bacc  injmr  non  ex  tacito^uodam  pignore,  fed  ex  jure  \e^ 
omitatis* 

OBj;(a)  Z..^  /.  7.  ^.  ubi  ftabuk  dicuntur  efTe  pra&dia  ruftica,  & 
ttaen  inveda  in  ftabuj?  funt  tacite  pignori,  d.  L.  4. 

K£sp.  In  niateria  taciri  pignoris ,  de  quo  in  d.  L.  4.  agitur,  fta- 
kila  magis  funtpvasdium  urbanum,  d.L.^zx  in  materia  fervitu- 
tum  magis  funt  rufticum.  ViA  L.  #.  tit.  u  ^.  u  ^L.  8-  tit.  2.  a.  /.   . 

Obj.  (3)  L.  y.  /.  u  h.  ubi  in  genere/hcitur,  otnnia  in  locum 
(iidooquefivcrufticum,fiveurbanimi,)  illata,utibifint,  tacitceiTe 
pignori. 

Resp.  (r)  Conjungi  Lex  /.  debet  cum  Lege  S.  ubi  dicebatur ,  in^ 
vefta  in  pcs^um  urbanum  efle  tacite  pignori,  hic  )am  pergit,  non 
^omnibus  invedis  idverum  effe,  fed  de  iUis  tantum,  quac  inve*. 
hwitur,  ut  iW  fint.  Vid.  Sttuv.  EvoL  ad  h.  t.  Jf.  i(f. , 

%£SP.  fa)  Non  ibiquamtur,  qua^namillataluit  pignori,  fed  quae- 
nam  pro  illatis  habendfi  lint. 

iQrj.  /4)  l^j.  C.Loc.  ubjetiam  ilUrta  a  colono  funt  tacite  pigno- 
ri ,  inodo  voluntate  dominorum  indufta  fmt. 

Resp.  Si  dominus  voluit  reminfem  in  praedium  urbanum,^ulla 
1&3L  raiio  diri  pc^cft,  quam  quod  fecuritatis  caufa  id  voluerit,  in- 
4eque  per  paftum  pignus  ibi  contrahitur. 

Obj.  (5)/. Y.bip.  deASi.vhi^Siio  Servian%daturderebuscoloni. 

Resp,  Non  de  cHnnibus,  fed  de  illis  tantum,  qua  pignoris  jwre  . 
tenentm-^  vel  Le|c,  vel  pado  i  expreflTo.    Non  ergo  ibi  quacrifur* 
qua^  res  pignori  fint ,  fed  fi  fint ,  qjua^nam  aftio  inde  del:ur  ? 
•  0«j.  {6,  L  fn.  C.  b.  ubi  invefta  a  condufiore  dicuntut  tacite 
pro  penfionibus  obligari.  >  ^ 

Resp.  Intelligi  hoc  debet  juxta  analogiam  juris  de  conduftori- 
fcus  prsediorum  urbanorum,  Z.  S.  L.  7.  /).  /.  quod  vel  ex  voce  cot- 
inSorunj  apparet,  quac  plerumqueinacdifidorum  locationeufurpari 
fo!et. 

Atque  pro  hac  fententia  militant  Lnuterh  pog.  407.  pr.  Struv.  k 
rh.  if.  ibiqtie  Evof.  In  foro  nihil  interefTe  inter  invefla,  &etiamea, 
quac  infeiiintur  inpraedium  rufticum,  hodie  pignori  efle^  traditjl/^v- 
f.  df.  detn  1-27, 

D3  Qv. 
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Qv,  XV.    An  locator  tacttmn  pignus  in  rebus  itrve&is 
bdheatji  is^  qui  res  intuutynlihgKfi^ 

XiMf .  pag.     R  f  s  P*  Sl  ex  conduAione  lafns  fit ,  eaque  refcJndamr ,  certiton^ 

40^«  vcrb.      _      n?c  pignus  valere,  ubi  debituni  non  eft.    Si  vero  non  eftJatJks^ 

MtfWfii^fi    &  locatio  vaiida,  etiam  pignus  valed    Nec  caufa  reftitutionis  jufta 

•X0Q.         fubeft,  utpote  cum  fadtum  iUationis  non  iriferat  lubricum  setatis/ 

nec  lardatur,  qui  fecurum  reddit  id,  quod  debet  ex  contrafltu  loca- 

rionis.  Conf.  Lmt.pag.  4J06.  infine.  Ex  qm  i^j^e  minorem  ^lt»*. 

gue  cur^tore  c^iuoquc  ftipulari  poJPTe,  dicitur  in  L.  lou  de  V,0,        , 

Obj.  (i)  Quod  pignus  legate  nitatur  voluntate  prcefunita,  mi- ^ 

nor  vero  fua  voluntate  pigaus  conftitui:re  absque  auatore  aoE 

poteft*  •  i     t 

Resp.  (i)  Falfum  eft ,  quod  hoc  pignus  voluntatem  fupppoat," 

fed  perinde  valet  hoc  pignus.poteftate  Legis,  ac  fi  accfeffiffet  vohJn^ 

tas.  Fuhfuf¥.  Tk.  (h  Fij^.  q.  ^.  fl. .  Cuiu  ergb  nori  min&r  if^ 

ipfa  Lex  pignus ,  ex  fa^aoillationis ,  conftituat,  valet  h«c  difpQfttiO; 

Legis  &  interpretiirio  illa  voluntatis  ^pque  in  niinore,  ac  in  majofe, 

inprimis  cum,  minorem  laefum  non  effe ,  fupponamus.  .  .; 

Qy.  XVI,   ,hnfup.elkptlihraria  jli^^^ 
tamejitpignori} 

iMi.fag.       A  FFiRM.  (i)  qiita  omnia  invefta  &illata  irf  pnedium  urbanittii 
^o6.hfin.  funtpignori,  nec  ullibi  libri  excepti  apparent;  (2>  privilegia 

^1%^^      ftudioforum  fingi  noirdebent  in  fraudem  tertii,  cui  nulla  anrplius 
4tojt  ffc.      fecuritas  fupcrefTet.    Atque  (3 )  ita  tradunt  Laut.  kp.  ^f^^.mpn:^ 
Struv.  b.  tb.\i6.  Pbil.  L.  ^.  Ecl.  ^6.  n.  10. 

Obj.  (i)  Quod  irtftrumenta  ad  colendum  fundum  necefl&riapi- 
gnorari  nequeant;  L.  y.  Z.  ^.  C.  Qmsrespign.    Ergonec  libri,  qui , 
funt  inftrumenta  necelTaria  ad  colendum  ijigeoium. 

Resp.  (i)  Inftrumenta  hsec  nec  tacite,  nec  exprefle pignorari 

polTunt  propter  urilitatem  publicam,  ne  agri  inculti  relinquantur, 

»  quae  ratio  ceffat  in  libris,-  hos  enim  pafio  pignorari  pofle,  conftat; 

&  utilitas  illa  publica  hic  non  obtinet.  ^ 

R  E  s  p,  (2 )  inftrumenta  illa  ruftica  ideo  non  funt  tacite  pignori, 

3uia  non  funt  inveda  in  pnedium  urbanum,  fed  rufticum,  quoditi- 
em  fecus  eft  in  libris. 

0 »  j.  (2)  Quod  milites  amia  fua  oppignorare  no»  pcrffint, L.  14. 
jf.  i.  Je  Re  JmHt.  at  libri  funt  arma  ftucUoforum» 

Resp. 


Resv.  Ratio  differentisB  ell,  quod  nec  expreffe  arma  pignorari  - 
potCint,  tuni  riedefenfio  reipublicse  impcdiatur,  tum  quiaarmaregUA 
fiiriter  nori  ftint  milicis,  fed  legionis :  Uirumque  celTat  ih  libris. 

Obj-  (3)  QuodTubjgeneralihypothecanoncontineanfiur  injei^esy 
quas  non  eil  vetoiimife  quenquam  obligaturum.  Z«  ^.  Z*  7*  Z.  <?*^    . 
rfe  PignoTi  ,   "       • 

Re  s p.  ( I )  Ceffat  hacc  prarfumtio  in  itudiofo  ^  qui  cxtfa  fupelle- 
fiilem  iibrariaihjnihil  fere  habet.  (2)  Neque  hoc  pignus^  oritut  ex 
voluntate^  fed  Lege,  quas  in  genere  omnes  res  illatas  afiicit^, 

Qv*  XVIL  A»  domme  tacittim  pignus  etiam  in  rehuif 
afecundo  conduBore  illatisy  eompetat  ? 

VTegatvr  de  illatis  in  praedium  iuflicmi;^  fum,  quia  iriteda  ii       \^^^ 
hujusinodi  prsedia  riunquam  funt  pignori ,  cum  fruftus  ibi.  fuffi-  ^^^  ^i^ 
iXiiSii ;  tum,.quia  id  expreffe  ita  traditur  in  L. 2^4  fi  uLocat.  Conf. 
L.  j3.ff.de  JiSi.  mt 4  , 

At  aUud  eff  in  illatis  in  pi^dium  uriMumi  hset  eiiirii  uti  primo 

f(|/;<Ari?(^/funt  pignori,.ita  &  hujus  locatori  five  domirio  iediurii. 

Hm  (1)  diferte;hoc  traulituir  iri  /.  j.ff.  de  His^  quipof.xxhi  invedli 

&iData  ejus,  qui  gratiiitarii  a  coriduaore  accepit  habitafioherii,  dtf- 

iriino  feu  locatofi   nori  fuftt  tadte  pignori,    ergo  A  coritrari6 

funt  ei  plgnori,  fi  riori  gratuito,  fed  pro  penfiorie  accepit  habitaf- 

tionem^  ^  hsec  ^ce^io  Vid6tur  firmare  regulam  iri  cafibuS  noA 

excepti^.    Accedit  (a;  qtiod  frudus,  a  fecurido  conduAore  per> 

cepti  in  fitndo  rultico,  doriiino  linf  obligati,  d.  t.^i^.  CUr  non  & 

inve£ba  in  prapdiUflt  urbanunl?  Utft)bique  enirii  pjgnus  eftex  Le- 

ge;    cdr  autem  LcX  riiagis  profpicetet  domino  fiindiy  ejusqtie  fe- 

curitaTi ,  quam  doniiirio  sedinfti,  non  vldeo^    Atque  hoc  (j)  clare 

ita  dedditur  iri  L.  'lU  Jf.j.  verPplaiie.ff.  de  Pign.  aB^  M :  Plaiie  in^ 

eani dimtA»aiJkmniainifiTe)^a& inatavieateiie$itntii^  in  tjuatn  cknd^ 

mfurn  c&ndUrt  fim  efiirii  credibife  eft^  f>oc  coitveniffe^  nt  ad  uArverfofti 

fmfofiemi^ijnlafrivolameaterierefitur.  .  Videtnr  nutem  tacite  ^cuiti: 

domifie  adiuniboccdnveiTiffe^  ut  ftoii  pi&io  ccenacuhirii ptofciat  dmni- 

Wyfedjuapropria.    Hfc  ei^o  extra  omne  dubium  pt)nitur,  inveda 

&  illatafecundi  conduftoris  domino  ledium  effepigmori,  adeo,  ut 

fi  ille  domino  &  pririio  locotorr  Iblvat  penfionem,  pigrius  quoque 

ftcQttdi  creditoris;  ex^inguatury  d.  la  lu  verf  Undt^    Cum  enim 

pignus 
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pignushocpro  utraque  penfiow  tenwtur,  d^ito  fplutoperiimtur  pi- 

Ik$xp,  quodt2nnenin^.Z,//-expreflfe4icatur,  pn(hm  (fcil.  tacf- 
tum,  quod  ex  illatione  oritur^ )  ^a^iacu/arii  nonproficere  doniineL 
fedfmm  pnprium  depmm^  qUo4  fdl  cum  primo  conduftore  quan 
iniit ;  idque  vid^tur  rationi  juri?  quoque  conveuire;  quia  enim  p^ 
gnu^  hoc  ex  tacitapaCtione  oritur,  L  //,  f*yff\  de  Pign.  aB.  ittae- 
que  non  nifi  Inter  contrahentes  obli^tioneni  produdt,  ultrofequi 
videtur,pa5;ioneftifQcundic6ndu^oris  npn  poffe  proficere  domino, 
cum  quo  nihil  con  traxit. 

*  R  E  s  ?.  (l)  Dubiiun  in  illa  Lege  fuiife ,  an  In vefta  fecundi  ccndn- 
Ctoris,  qui  cocnaculum  tantum  conduxit,  pro  int^ra  totius*  inftilse 
penfione,  quam  primus  conduftor  domino  promiiit,  obligentur;  & 
hoc  d^cidit  JCtus,  dum  ait,  invefta  illa  fecundi  conduftoris  tantum 
teneri  pro  rata,  quia  noii  credibile  eft,  hoc  conveniffe,  (i.  e.  Lex 
non  prapfumit,  voluntiatem  inferentis  hanc  fuifle, )  ut  ad  univerfam 
penlfonem  frivola  ejus  tenerentur:  &tantumabe(re,  ait,  utpadum 
ibcimdi  creditoris  domino  proliciat  ad  adioneni  Servianam  ratione 
totius  mercedis,  ut  potius  tactte  cumeo  aBum  videatuty  nec  eiprofir 
fiat  paEtum  cosnacuLirii  ad  totam  fummam  petendam}7?i  rdiquum 
/^fua  propria  paftione  cum  primo  confequi  eum  debere.  Adeo- 
que  fenfus  hujus  ratiouis  non  eii,  quafi  tacitumhpcpaftum  plane  non 
proficiat  domino,  nam  omnino  ei  proficit  pro  ratapenfionis,  quam 
primo  conduftori  promifit,  uti  idanteaafleruit  JCtus;  fed  quod  einort 
proficiat  ad  int^gram  mercedem  totius  domus  petendam. 

^ESP.  -a)  Ratio  illa  quoque  huc  applicari  nequit.  Nampignus 
boc  non  eft  ex  tarita  conventione,  fed  Lex  conftituit  pignus,  ac  li  d?  ep 
conventumefietyilludque  conftituitin  omnibus  illatis  inhabitantium^ 
adeoque  &  fecundi  creditoris,  at  tantum  proratapenfionis,  &haae- 
nus  Lex  fingit,  etiam  inter  dominum  &  fecundum  locatoremconve- 
nide,  quse  fiftio  L^scefiatin  penfione  totiusinfulae ;  haftehus  enim 
paftiocanacularii  non  proficit  domino,  nec  hadenus  Lex  fingit  ta^ 
titam  conventionem.  Sed  potius  fingit,  cum  domino  id^ftumefle, 
ne  padio  tacita  ei  proficiat  rationetotius  penfionis,  namdeeofoU 
cafuibiagitur. 
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QVAE  RES  PIGNORI  VEL  HYPOTHECAE 
DATAE  OBLIGARl  NON  POSSVNT. 

Qy.  L    A»  pignus  valeat  in  re  aliefja? 

Resp.  ,  ^ 

*  ^oiftraaus  pignoratirius  valet  in  re  aliena ,  quia  oixans  contraAus 
-         in  re  aliena  Ibb^ftit,  Z*^.  b.  FicJ.fupr.  L.  ij.  tit.  (f.  qu:\i.  at  |us 

in  re  non  transfertur ,  quia  nemo  jus  in  re,  <]Uod  ipie  non  habet, 
jmlalJum  transferre  potelt:,  L.y,  L.^.L.7^  C.  Si  alien.  res  ^c.  Si 
tamen  bona  fide  creditori  traditum  eft  tade  pignus^  publiciana  ei  da- 
tur*,  L.  ig.  b.  t.  Er  fi  dominus  rei  ei  folyit  pecuniam,  hanc  nott  /' 
condicit  fanquam  indebitam.  L.  jtf.  de  Cond.  ind.  Vid.  diB.  tit.  6. 
qu.i.  .^ 

Qv.  IL    hn  fpes  pramii  pigmrari  poj/it^^^ 

MtGATVR,  per  textum  expreffum  in  Z.  /.  C.  Qua  respign.  qui;i      . 

prxmia  tribuuntur  ad  animandos  athletas,  non  poteft  autem  ani- 
marc^  quod  hic  fibi  non  capiet,  fed  ei,  cui  pignori  eft.  '    ;    ,  • 

Ob  j.  Z.  ^.  de  Rejtid.  iibi^rasmiqrum  iUorum  commoda  jure  pi- 
gnorisexcaufa  judicatica^i  poflunt?      -  *  \ 

RESP.-(i).privata  paftione  non  polTunt  pignorari,  d.  L.j.^t      .  '\ 
autoritate  judicis  capi  poflTunt,  d.  L.  4.0. 

.    Res?/(^)  Loquitur  textus  de  pracmiok  qusefito ,  in  qiio  ratio 

ceflar.    .  _     '  ,       .       ' 

Hac  occafione  qoapfi  poteft,  an  beneficia  «ulitum,  profelTorum, 

fafefdotum,  item  lalaria  eorum  pignori  dari,  &  execurio  in  ea  fieri 

•  poffit?  .\ 

Af  F  i  R  M  AT  .Goth  ad  d.  L.  ^e>.,argumento  d.  L.  j.  at  tantum  iit 
fubfidium,  Z.  ^.  €*.  de  Execut.  rei  juJ.  Gotb.  d.  t,  *    ,     ' 

Qg.  III.    hnfervitutes  pignori  dari  poffint% 

13[^E9P.  ^//>qua5ftio  eft,  an  dominus  prawUi  fervituttmconftltue-^*^^*;* 
tepofritpercontraftumpignoratitiumvelpaum  hyp<>*^^-^SrJS^ 
Qpod  affirmamus,  quia  uti  telfamento,  ftipuhrione,  emriolie,  ita^,^^^ 
&  pafto  hypothecar ,  quih  &.  per  precarium^  (rion  ^uidem  ^ftrido  ju- ' 
re.nropter  Z.  Ji.pr.  de.  Scfvit.  fedexapquitatei)rxtaria,medianteex- 
c^pnoneJ.L^.^L.j.ih^.f.jtp^:V^ 
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acqUiri  &coi^itui  fervitus  vicinopbteft,  idqfue  tam  de  urbanis^  quaai  ; 
de  ruftids  extra  omne  (Jubium  poditum  Qft-  c/.  L.  ^  infin, 

An  A  quaeftio  eft,  an  is,  cui  lervitus  eft  conftituta^  eam  alii oppi-   _ 
gnorare  poffit?  Quod  neganms  infervuutibiis  urhmsi  naiti  h«c  con- 
fiftunt  1n  vicinia  &  litu^   quse  forma  ab  ep ,  in  cujus  utilitatem  feft  ^ 
conftituta,in  alium  nec  jure  pignoris  transferri  poteft,  quia  utilf- 
tas  aiitu  gedium  feparari  nequit,  indeque  nuUuseffeiflusforetpfgnu- 
ris,  d.  L.  12.  Conf.  fnpr.  L.  S- 1. 1.  qu.  i.p.  ^iS.  infin. 

Ofij*  (0  Ex  utilirate  contrahentiumreceptumeft,  utinprsediis  ' 
nifticis  fervitutes  pignorari  pofiint,  Z.  12.  ff.  de  Pignw.  cur  no»  esU 
dem  utilitas  eft  in  urbanis? 

Rfsf.  Rationem  differentiae  ftatimexplicabo. 

Obj-  (2)  quod  precarto  dari  poffint  Servitutes  urbanse,  Z.>  fe 
/;;.Z-  S*  f*S;ff'  ^^  Precar.  Ergo  &  pfgnorari  &c. 

Resp.  Agitur  ibi  de  fervitute  conitituenda,  quod  a  donflnaprse' 
dii  etiaiti  per  precariimi  fieri  pdteft^  at  i^iTitns,  femel  vicino  cpn- 
ftituta,  alii  iterum  conftitui  neqiut,  quia  di<^m  jam  eft  j  totam  uti- 
litatem  fervitutis  confiftere  in  jifu  &  vicinia,  quae  ixialium  transferri 
nequit. 

.  .   Aliud  eft  in  fervitutihus  rujlicis :  iyK  omnino  pignorari  poiluitt^ 
.  quia  ilte  conjiftunt  ih  peiyeptione  utiUtatis ,  quse  fiilva  fervitutei^^ 
alium  transferri  poteft,.Z.  12.  ffl  de  Pignor. 

O  B  j.  ( r )  Servitus-ruftica  non  poteft  de  prawlio  in  pKcdium  trans- 
ferri,  nec  qualita*  de fubjedo in  fubjeftum,-  Ergo  nec  pcr  pignus 
in  creditorem.  ; 

Resi^.  Ipfd  fervims  non  transfertm*,  fed  utilitas,  quae  diftrahr&  [. 
alienari  falva  fervitute  poteft.  ^      . 

Ob  j.  quod  locare  nemo  fervitmem  rufticam  poflit,  L.  44.  Locat. 
n^dum.oppignprare.  -* 

Resp.  Qui  iocat  fervitutem,  non  ad  pra&dii  utilitatem  eam  adhi- 
bet,  finequa  tanien.fervitus  prardii  npn  eft;  &  licet  merces  adlocan- 
lem  perveniat,  ea  tamen  non  eft  utilitas  pracdii,  fedhomiriis ,  repu- 
gnat  autem  iwtturaB  prsedialis  fervitutis,  nullam  effe  utilitatem  ptaj- 
dii  dominanris ,  L.^.1*.  j.  L.  6.  de  Serv.  pned.  rufi* 

Obj.  (3)  quod  ftrvitutes  etiam  ruftica^  alii  cedi  v6l  commbdari 
nonpoffmt,  uri  de  aquspdudu  id  traditur  inZ.  2^.  ^e  Servit.prad. 
rujL  Coni.  L*^./.  lUpd^  • 

.    Rk?p.  tlJoiiimqi^  alii^non  poffunt^  quia  haftenus  non  ad  mei 
liiudi>  fed.ad^intemediivtiUtateiupertinerenr^  ^uie  ratiQ  additur 
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ih  d.  L.  24.  Jbi  c  ut  ne  in  (nieanh^  hsec  vox  omittl  debet ,  utpot6  er- 
rore  fcribentis  absque  fenfu  inferta, )  partem  fundi  alwm ,  quam  ad 
quafnferyiffis  acqmftafity  uti  eapojfit.  Nifidomino  volente  idfiat, 
runc  enim  etiam  commodiare  alii  aquam  pofTum,  fed  id  e^  pa£to  eft, 
pon  jure  fervitutis.  d.  L.  jj.  Indeque  hoc  prsedium,  per  qu<5d  duco  ' 
aquam^  &cui  ego  dudam  aquam  commodo,  neque  fibi  ipfi  fervit,  neque 
hic  ^  fwbftui  iervit utis,  fed  nudo  padg  res  perficitur.  ^ 

Gb  j.  (4)  quod  lervitus  ri^ica  invito  domino  ferviente  aDi  con- 
iKtui  non  poffit,  ergo  nec  pignorari.    . 

Bcsp.  Nec  fervirus  alii  conftituitur,  utpote  quse  rei  inhs^ret,  at 
poffeffio  &  facultas  percipiendi  alii  oninino  conftitui  poteft,  etiam 
ui¥ito  ierviente,  d.  L.  12.  &  ex  jequitate  Prsetor  pignus  hoc  tuetur, 
qiiia  revera  fervientis  nihil  intereft,  cui  ftrvitutem  debeat :  Nam&  - 
-tem  ipjam  cum  lervitute  vendere  poteft.  Et  non  poteft  emtoj  vel 
creditor  alio  jore  uti  fervitute,  quam  venditor-Z.  2^  de  Serv.pcBd, 

Varias  circ&  Jianc  quaeftionem  materias  coUegit  G4>tb.  ad  d.f*.  lu 
Conf .  Strm\  b.  tb.  iS*  *  ■  -    ' 

LiB.  XX.  TiT.  IV. 

.QVI  POTIORES    IN    PIGNORE  VEL 
HYPOTHECA  HAfiENTVR,  £T  DE  HIS,-QY1  1N 
PRIORVM  CREDITORVM  LOCVM 
SVCCEDVNT.      - 

Cfc  !•     Quispotiorjtt^fieodetn  tempore  res  plttribtts 
^'  *  fimul  obhgetur? 


venrionis.  Si  limul  agunr,  concurfu  partes  faciunt,  d.  L.  w.  quia  ^ 
fingulipoffidereinlbKdumnonpoirunt:  At  fieadem  re^eod(Hu  tem- 
pore  pruribus  exprefle  faltem  p)'oparte  obligetur,  vel  duo  limulpa- 
dfcantur,  nuUafaftam«itionepartium,  tunc  quiisque  tantumpro 
pafre  &  quantitate  debiti  agit.  Z.  /^  /.  i.  de  Pign.  DiirentitZ/7«/. 
png.y^Q^.  Nifi  id  aftum,  ut  quisque  in  folidum  agat,  d,L*i^^d.L.io,^ 
tunc  enifti  ideai  juris  eft,  quod  in^priori  calu; 

-      ',  ./Ea> "  .   \  Atque 
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Ague  ib  <?ondiianmr(hK>  textus  diffirilliBu  iilV.  Z. /<^^^^^ 
^:  Conf.  j>rar..£>.  2^.  tb.ji.  ^  jj.  Lnuf.  pag.  ^oS.-  Carpz.  p.  u  c. 

pvre  conliitutor  praferatur  is,  qui  mtcompnen^ 

^8.  verb.    A ^l ^*^ "^ '^' ^ ^*''  adeoquehypotheca,  qU*' momert to prioi^  eli, po- 

w/  itiam  *  fteriori  pr.Tfertur,./i)v?r^.  Z.  /(?./:  /;.  ibi  i  privilegiis  temporis 

woHcamo*     forte  potim-cm.  at  tenipore  etiam  potior  eft,.  qui  momertto  faltem 

twtftftf^       .  prioreft/   (^i  Quiapribri  jus  in  re  jam^qus^fitunieft,^uodpofterior 

hypotheca  ei  aufferre  nonpoteft.^  , 

Obj.  (i)  L.if.  /.  S^ff^de  Pigfjor.  ubi  expreflTe  dicitur,ilon  eflTe' 

'   f  grioritatem,  fi  eodefmdie  obligetur ;  fed  tum  rem  utrique in fiolidum 

Sbllgatam' videri.    Idemdicitur  in  L.  i.  pr.h.  ibi :-  dies  coittraBus.Sc 

£i"2^.Jfyde  Leg.  Corn^  de  fjf.  M\  prcelato  die  ^c.  adeoque  alter 

:     altelro  pa,tior  non:  videtur,  nifi  die,  nec  prior  pi^fertur..   Et  ita 

-   ^  Gra&ciqiioque  diem,nonmomentaihfpexere,^//rw^^ 

RESp.Loquuntur  textusilii  de  eo,*  quod  plerumque  fit,'  rlam 
f ferumque  dies  faltem  adjidhir,  non  hora ,  indeque  vix  eft ,  ut  pro- 
bari  poflit  momenti  prioritas:  fi  tamen  inftrumento  ouoque  hora 
.  '    additafit,  yel  deeaex  adispublicisque  regiftris  cortftet,  dubiuni  ' 
iion  eft,  quin  pribr  prseferatur. 

Atqueitaufuiquoquefervatur.    \i^.GaiL^Ciirpt.aptidLnut^ 
pag.  ^S*  Brum.  ad  tf^ef.  k  Struv:  b.  tk  77.  ubi  vide  difientiehtes. 

Q^-  \\L    A»  prioritas  temporis  in  Pratorio  quoqtle 

pignore  (i,  e.quodper  mijfionemin  bonacm/ii^ 

tuitur,)infpiciatur?^ 

tir  v«b      A^f^^^^^T^^^i  (i)  quiaexmiffioneei,.qtii  inittimr,  jiisqusefi. 
4i  Prtno*  ^^^  >  *  ita  resaflfeda  eft  ,.ut  alii  funile  jus  acquiri  non  poffit; 

rM  idque  (2)  ita  dape  ttadttur  in  L.2.  L.3.C.  k  L^j:/.^.  Ut  inpoff. 

leg.  ut  proihde  in  pignore  Praetorio  quoque  prior  tempore  potior 

iitjure,^./i.  5,  J 

ExC.  (i)  SialiijiHiiaiitehBmcitiilltonem  jus  in  re  cbnftittttum 

•  Kabuere , . his  enim  nunquam  pra^judicat  iximo^JL/.pr.CJeJiek' 

mh.jud.poff. 

^  -       Exf :• 


'  V^iHYVotnnCA  HABtSfVR,  &C.  3/    - 

Exc.  (2)  Si  eadein  &  cdmiminis  nuttencU  caula  fit^  uti.fi  exiften-; 
Ife  eoncurfu  credftoruni' unus  liiitti  petaty  tunc  enirii  omnibusreli- 
miis  eandeni  caufam-halkntibus,  v.  g.  omhibus  chi!rographarii&,mif*'- 
lioi\i:aLll^Tods&9^L.i2.pr:  de  Rel^.a^  C.Quipot.  quii^ 

revera  non^perforia?,  fed  caufse  gratia  ntittftur*;  atqueidintenditur^r  * 
m  othnium  caUfa  falva  fit,  rieque  iibi  quicqu^m  acqiiirit  mifTus,  fed ' 
aliquid ex  ordine  (i,  a.  jureordiriis  credkorum )  petit,^  ideo  ceere-^ 
ris  qaoque  "prodeft.  J.  L.  12.^    Videtur  ifaque  creditoribus  omnibus^t 
lllilfioin  bona  petiyadeoj^ut  riori  taritum  arqualiter  cum'  miflo;con* 
cunrant,  fed  &  citra  riovam  miflionem  cicieri  boribrum  venditioriem 
peragere  poffinc.  ^.  Z. /;?;  ^r. 

Veruiriautem hoceft,  mddb  cseteri  creditores noa  mifli,  & qui-- 
^ein  11  pra^forires  firit,  intra  bi^rinium,*  fi  abreri(;es,-  intra  quadrien- 
nium  debitum  fuum  creditori  miflb denurident ,  illudqufr  probent,& 
ekpenfas  pro r^ta  refl:ituant,'^.Z.y;  C.Qiiipat.  Hadieomnescriei'? 
ditores  per  ediftales  citai-i  folerit ,  ppjefixo  citationis  tenninooriines' 
creitores  non  conipar^ntes  per  fententiam  prjecluduritur.  Vid.^ 
Sfwm.de  com.creait.  .     ' 

.    E X c.  (3 )  Si  mifli  agiint  de  lu(j*ro  captaridb ,•  tunc'  enim'  poftea 
iriiffi^qualiter  v^niurtt,  nec  prior  miflTus  pofteriori  pra:fertur.    Id-' 
que^appar^t  (i;  exemplo  miffionis,   qu'ce  legitorilm  ierVandorunf' 
tmfd  ht;  ha^c  eriim  non  ided  fir,  utres,  in  quani  milTio  fit,<iiilrah;t-- 
tufY&  legatuni  ex  precio  rei  diftrafta?  folvatur,  fed  ut  tsedio  j^erpe-*  '.    : 
tuse  cuftodi?e'  ha:res  ckveat.  Z./.  pr.  Ut  in  poJJ,  /eg.-   Ibi  ergomifliiS' 
riuriquani  pro  dbmirio  efle  incipit ,  d.  L.  j.  pr.  riunqiiarii  res  diftrahi»; 
tur,  //.  L.j>y/.2i.£cc\Si  in  pixriairt  contuiliacise  fif  miflid,  ut  perfen-* 
tcntiani  elfruftus  adjudicentur,  usque  duni  caveat;  //./..  j./.  /^.^2/^-. 
&/eq.    ftoc  comniodttm  ergo  &  hoc  lucriim  Qmnibus^gatariisirfiit   ' 
fis  commune  eft ,  &  cum  contumacia  h:eredis,  in  ciljus  bona  miflid      • , 
fit,  oinriibus  mifli^J  noceat,  pccnaquoijueonmibus  sequaliter.prddefle- 
debet.-    Neque  haderius,  di>m  de  lucro  rei  alieria?  agitur ,  prior  riiilr" 
fus  prap  pofteriori  jus  qus&fitumaliegarepdteft,  idque  dilertis  ver-^ 
bi^  ita  traditur  iri  /.  j.  f- j.  Ut  tn  pff.  hg.  ibi :'  Qui  pritn'  mjfus  eji 
legaimns  iit  pojfejftolimj  non  prcefhtnr  ei^  qui  pdJieaMittitvr-  IiU'     -' 
ter  hgatarios  enijn  nuUmri  ordinein  ohfervmusyedfmulotnnesaqua'' 
/iter  tuemur.    Eadem  ratio  ;i)  obtinet  in  mffli»  ex  caufa  damni  iiife-      / 
di,  ejusque  primo  decreto.  (oui  enimfemel  ex  fecundd  decretoihit 
fu5  &  dominium  cohlecutas  eft,-Gmtfjrio  prarfertur,at  tm  ipfecau-v 

E  j.  tiopeai^ 


^      > 


wsm 
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-  ttonem  defideraiiti  repromittere,  vel  ut  hfc  in  poflfeflionetti  niittaturj 

pati  debet,  Z.  //•  /.  //.  in  fin.  ^  /.  /j>.  de  jDurm.inf.)  Namibi  . 
:  miffio  itideift  non  fit,  ur  res  diftrahatur,  atque  ex  pretio  ejuscautio- 
nem  defideranti  Tatisfiat,  neque  enim  hicpro  ddUto  fecuritatempo-  : 
ftulat^  ibd  pro  damno,  quod  in  futurum  metuir,  quani  fi  pra^ftare 
nolit,  m  coijtumaciam  rei  yitiofe  dqminiuni  acquiritur miflb.  Dehoc 
lucro  jam  meritd  omnes  ei ,  qui  miffi  lunt,  &contra  quos.contuma- 
cia  committitur,  participant,  neque  hic  prior  contra  pofteriorem 
.  |us  qusefitumallegare  poteft,  adeo,  ut  fi  unus  ex  primo  decf^eto  mif- 
fis  dominus  ex  fecundo  decreto  conftitutus  fit,  &  pofteriori  cavere 
nolit,  hic  in-  poiTeffionem  ire  jubeatur,  L.  ij.  Jf.  ij.  ^  jf.  iS.Jf.  dc 
Dmn.inf   - 

Bene  igitur  hic  notandum ,  qu6d  in  omnibus  reliquis  miffionibu$ 
ille,  qui  mittitur,  regulariter  non  certet  de  lucro  captando,  fed de " 
debito  ex  diftraftse  rei  pretio  confequendo,  adeoque  de  damno  rei 
■fosc  vitando:  ibi  ergo  prior  tcmpore  potior  eft  jure,  &haftenus  vi- 
gilantibus  jura  fa'ipta  funt. 

Atque  ita  inextricabiiis,  utihadenus  vila  fuit,  antinotnia  folyj- 
rur,  omnia^ue  circa  difficijlimam  hanc  materiam  clara  funt.  \ 

Obj.  (i)  Quod  pignus  praetotium  (emper  lervandtTJ  rei  cauf^ 
conftituatuis  eoaiie  femper  commums  creditorimi  caufa  fubeffe,  in- 
dequeunius  mifllio  reguiariter  omnibus  prodefle  videatur:  Smn\ 
Evoi:h.  tk  2p,  ^  .  _ 

"  Resp.  Communio  caufas  non  in  eo  cpnfiftit,  quud  unus  mittatui* 
rei  ffirvadda^  caufa,  fed  quod  mittatur  non  fuo  nomine,  fed  nomine 
ordinis  creditorum ,  /.  f.  jf.  2.  JJt  inpojf.  le^.  Vid.fupr.  Exc.2.  qiW 
ratio  c^flat  in  aliis^  in  fpecie  in  legatis,,  d.  /.  /.  f.  2. 

Instat^)  Struv.  d.  l  textus,  prx>  ratione  decideudi  a  nobis 
allegatbs,  fingiAires  efle,  ScLegent  2.  agere  de  creditoribus  inaequa- 
,  libusjibi:  Unitis  mifjione.m  aliis  non prodejfe.    Z>^mj.  vero  agere 
de  republica  &c. .      , 

Resp.  T^Aprius^  ratipnem  deciddndi  in  d.  L.  2.  non  defujojiadivi- 
«natoria  aliqua  inaequalitato,  fed  a  generali  regula  pignorum,  quod 
prior  tempori?  pptior  fit  jure^  quse  ratio  fajia  effet^  fi  creditores 
maequale  jus  habercBt..  -  .     ^ 

Re  s  p.  ad  pojkriusy  non  ibi  id  fingulare  efle^  cum  in  privatis  quo- 
que  id  obtineai:,^'«r//i  d.  L.  2.  • 

Atque  banc.  lententiaminoftram  iji  genere  in  fbro  receptsun  eflt, 
reftatur  ipfc  Sirttv.  d.  A  tk  2ji.    Et  Briwn.  de  Conc  credy tb.yy.  ex-  - 
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fcr^    "   '^  r  f>">m  feaindam  ufuabtincre,  rradit:  qimnqiiafn  alii 

dii  II  iu  UuikL  /*  ^»  c*  ig.  f,p,  in  nullo  pignore  pnc- 

torio  1  ein  obtinere,  Grmm:geii  veio  »?//A  /<?.  /\  &  F^k  C£* 

y.  :  'n    ^^^^^  *      ■:-: '   here,  flatuiint.     Quoail  tertiamex- 

ct^i      ■  '                        ipiniret,    indequc  iniirtendtitit  eft 
nuont  jum  civit  v. 

N  I  T  t  >  Cum  ic                                              :ics  pignoris  pncrO' 

rii            1  nTjont!«^M'''                '                           {',  ^J',  quicquid  dil- 

is  i^  T.  ra&rorium  n  (  :  bl i co ,  fta tui t  ^rw?;- 

NoT.  (3  ►  Ucpignus  prrtoritim  conllituaniTi  requiritur  millio 
\  ftalls,  necfiinicit  deax*tum  immiflionis,  liJi  exccutio  aliunde  impe- 
dbnir,  \c\  per  ;tlium,  L.  ly.  t/c^  ^f/'.  %itkjiuL  C  $pT.p.  h  c,  2>.  Jif^ 
^.  ^fiq^  (  Vi  g*  quiaaliusdetuiens  litem  movet,  vcl  bona  deiiciuiitp 
\iA  yadex  moram  n^cit ; )  nec  creditor  mitrendus  in  muram  contcn- 
tiat.  C.rp%*  ti  A  di:f  f^2.  Sufficit  tamein  li  debitor  credttorem  }  ro 
peaUter  UmniJTo  deckret,  quod  ad  evitandas  ex[jeriras  providi  debi- 
tores  facere  folene* 

Q^.  IV-    ^n  etimn  in  gefm-ali  pignore  prkritas  tem* 

poris  ohferveiur  ? 

A  FFiRMAT%'R,    Adeoque  generaJe  prius  pra^fertur  j  ofteriori  ^'^' /^*^* 
ipectali-  Z.^.  CAk  /,     ht  crertitor  clirere  putetlr  hona,  t|u:rd  s-^^-^^'^*'^^^^ 
^u;  A.^y^^t  j^^  2*  [fl  Qiiipot*    Ver!'*^^  -  ft^cium  fud!cs  hanc  factd-,.^/^  ^^^ 
ta'  perat,  ut  ii  ex  reliquis  :  -  i^enere  obl:garis  latis- 

fic  de  alii  creditori  ui  itur,  /.  2.  C  k  Figu- 

^  'rialis  pignoris  pufiv.r^ii  jrater  IDeneficmm  nrdi- 

.  tid  LiiHt.  pitr^.  ^o^.  ^abet  beneticium  excufuonis, 
ur  ur  ortera  bona»  qme  debitorhabet,    Idque  verum 

-'^*  \\i%  variandi  fihj  exprefle  refervaverit,  quia  re\'era 

ofj  qui  cimiex  cancris  bonis  juuni  coniequipuflit, 
mn,   aiii  ipecialiter  hypotheaUam,  eligcret,  coque  huic  omncfn 
T-^  :-:^*"  *m  nitione  fui  debiti  aufeiTet,  Conf,  Gotk  ad  d,  L.  2*  Cdd 
./.  Z.  2,ff.{lmpof,  Cttp  i.-Offj^,  £  uf.prfT^^G^. 
KoT.  Si  res  iu  rpecic  pignoretur,    &  pneterea  bona  quoque 
in  £cattc>  tUBc  cfeditor  prius  fpecialem  hypotiiecwi  excurere» 

&fi 
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'  '     j^  fi  4?bitiim  px  hae  feryari  iion  potuiflet^.^d  rdiqua  .denium  iion 
'  peryenire  poteft.  Z.  iff.  Qui  pot.  in  pign. 

Qv.  y.    A«  Cndiforj  cui  pignus^  mda  Coavefitkm 
"  ffi  obffgatttfn ,  prfferatur  pQfferiori  greditori^ 
,cuip;g»us  trfidit^m  efi^ 

•  nndam&f^        Obj.  i.  /j.  Cl  J'^  Rei  Find^  xibiy  re  iiuqbus  vantjitci,  vel  donzt^ 
^       jn  Aetin^do  ^^ninio  potior  eft,  cui  prius  tradita  $ft. 

iiB<8P.  Aliudeftin  cIominipvaHud^in  pignpre;  iliud  enim  regu- 
lariter  non  nifi  traditione  transfertur^  L.  20.  C.Je  PaB.  Sed  pignus 
fola  conventione  nititur,  L.  ^.ff.  de  Pigmr.  &  jus  in  re  ibi  ex  nu- 
do  pado  pritur.  Vid.  L.  20.  tit.  i.  q.  i.<f  inpiinns  quaft.  2.  Hinc 
iilo  cafu  potior  eft,  in  qucm  d^nilnium  prius  trahslatum,  i.  e,  cui 
res  tradita  eft ;  hoc  cafu,  prcefertm*  is ,  cui  priori  jus  in  re  tgnftitu* 
s    .  tum,  i.  e.  cui  prius  pigniis  ofcligatimi  eil. 

^onfer.  Gotk  ad  d.  L.  ij.  Struv.  Evol.  ad  h.  t.  Laut.  pag.  ^op. 

Qy^  VL    Aninter  mncatores  prioritas  temporis 
;  -  obtineat} 

iSfpag,    1SJ;e«AT  Lauterbachius  h.  t.  &  polTulentem'  mercatorem  prg^fem 

4oi  verb.    *•     mercatori  non  poffidenti,  licet  hic  priorfit ,  ait.  At  contrarium 

tnter  mer^    verius  eft ,  (t )  ob  regulam  generalem,  quod  tempore  prior  fit  po-- 

Waw.        ^j^j,  j^g^  i^^  2.  C.  Quipct.  Quaeregula  nuilibi  in  mercatdribuspofr 

fidentibus  mutata  appiret.    Nam  ( a)  hic  priori  mercatori  jus  in re 

'  iam  <juaBfuum  eft ,  quod  poftea  ei  auferri  nequit.    Neque  eriim  (3> 

nofTeffio  potius  jus  pofteriori  tribuit;  nam  priori  etfinonpoffid»tf 

Mem,  quin  ob  prioritatem  temporis  mkjus  jus  in  re  leges  dederunt. 

(4)  Sequeretur  inde  infigne  abfur&Jm:  fingeenim,  tres  elTe  credii 

tores,  quorum/rrww  &  tertius  funt  mercarores,  &  hic  pofleflbr^ 

pofita  authoris  fententia,  tertim  vinceret  priwumy  qui  tamen  ex 

ordine  temporis  vinck/eaifidm ;  &  fic tertius  vincerct  primum,  noa 

tamen  fecundum,  &  primus  vinceret  fi^cundum,  no»  vero  tertiuiji, 

cum  tamen  rtgula  jurjis  velit ,  uf,  fi  vincentem  te  vincp,  niidto  ma- 

gis  vincam  te  ipfum.    Neque  (5)  mihi  fiitisfacit,  qiiod  ^ri  foler^ 

medii  ilUus  non  interefie,  quia  jam  a  prhno  exclufus  efet.  Nam 

'^      .  Resp. 


S^El.lHYjP!lDfTHtUXa.HsAJBE«rTVJl,  &c< 


.'  tUur^  {M ).  ItsL  ^euiratittie  ifici  pooeft^  ncc  iertii  intereffe,  <juu 
ipmzfecundo  exclufus  eflet. 

Resb.  (3j  Oiiuiino  intoreftjCiftW^ 

Uiiis  fori  a  catioiie  Juri^^  nou  xKficntit,  «eque  teftimonium  Scac- 
dari  fl^l!tf<)jfe;4lJ[e)5a^^  M*9^i^i  inpriiui^Coiitfa  mroriemjfiJlris, 
probat   '  ^  "^         V      '  / 

Q^. .  Vlti>.  A«  eysfypr  mbyp^k^n  bomrm  prafe^ 
rattfrfif^^ftimquQ 
-      '  /       maraxttt 

j^TFiRM-  (x)  ptopter  regulam  generalem  ia  JL  g.  C^  L.x  C 
Qufpff.  m  fign:  qupd  prior  tempore pptipi^iit;  jure.  Nequein 
ififcoiitlibiexceptioapparet.  (a)Prbpt«textusexpre(rQS  in  Z.  ^i^p}^^ 
ffy  ^  L.^C.  ^./w/>uWiifcuspriorib*^$Kyppthecari^ 
Axrcedit  (3)  ratio^  quod  jus  in  re  pignorata  cpeditori  quaejGitum  fit, 
qJMdfifcus  jK>ft^  lupervenies>s  in 

.;  Qjij^  JL  ^g.ffl  de  j^ur.fifc.vkA  fitcuspripri creditqri,  QMigenera., 
lemhypothficam  babety  prat^fe^urmrebusr^  poft  9piiti;aauqi>  ciiin, 
ft^iftitiitoijacqiMiitis.  f.\      ;  .  71 '. 

..^E^F/  L^uitujr  teitus  de  cafuy  utn^qois^prius  cum  fifco  cont^- 

Xit,  &poIlea  bona  alH  obtigat;  (8^  ibi,dUbitatuniiftiy,  anhaechy- 

PQtb^ca  potip^  ik  fifcp,  cui  hypotheca  conftituta  non  fuit2  (&  hoc 

ifegatur,  qiiiataufam  pignoris^nfcusjamprapvenit,],  ^  fifais,  qui 

'in  omnibus  contradibus  tadtain  hypoitimmvhabet,  bocipfoprseve- 

ijuiQ^fauiaipp^fteriprispignoris,  epquejuspotiushab^evidetur:  & 

pbral^liancpi^ehtionemintemporecontra^lusdenotare,  patet  ex 

l^  a.  p.de  PriviLjtfci.  Niequehocmodo  uUa  visLegiinfertur-  Ver- 

ba  LegiS  h«cfunt:  Si^qui  tnibi  obrignveraiy  qua  habetj  habitwusque 

effet^  cum-ffco  contfaxerit,  (non  ergo  Jlbpppnendus-eft  cafus,  ubi  is, 

qmmiln  ob%avei*atbona,  poftea  cum  nljbo  coiitraxit ,  tiim  qUia  verba 

Ldgis«qi«inprioremi«^ijin£quirat»ani  jm'i^^  L.  ^.  d: 

t.  2^]  Intelligi  poifunt,  tunlquia,  pofito  hoc  verborum  fenfu,  ratio 

XCl4iq«pta  &falia.ell|et,  qupd  caufam  pignorisfifcus  prsevenerit, 

ledgotiustunc  caufapignorisfrteveuiretfiic  efiy  in  re 

f»l^€a  -acif^ifita  fifcsmt pQtioren},ef[e^ dehrey  Pa^inianum  refpondijfe^ 

(pifid ^  tfnT^kutmi  efi :'pravenit^ffm  cajfa^ PW^'^f  M^^^* 

-^      :.  .    •  -^ ;  ^  -, .  .  .    -p    -  '•       -  -»•  AKler* 

CoCCEJl    JVR.  COKTR.  P.n.  i 
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•   k^f^adfb.jo.  '■■■'■' 

DlSJRACnONE   P16N0R1SET 

HYPOTHfeCAR  *, 

tur^  ottenatto  eontra  paBumfit  ip/o  '  ' 
jurenuUa'^ 

l^  pgg^  Vtsp.  Pa^um  rfe  noir  aTienando  jn  genere  non  efficit  rc^ifaritcf 

Utmuhnifi L^ ^^,  ^;  j,  Je  Ferh.ohlig.  fefl  is,  (|inpa^umhocadjeri(,agftaaione 
^^*  ,      peribnalicontraeunt,  (juiccntralegempadi  alienavit,  adiJ^  quodin- 

tereff,  d.  L.  yf.  Vid.  hitQfufr.  L.  2,  fit.  uf.  ^.sS- 
fexc,  (i)  Sldaitsob  jusi.quodmrehabet,pacifcatEr,titihic,ubipa^ 

dfcitur,  ne  res  rfiertetnr,  f  h  qua  pignu^habet,  tunc  enim  alienatio  con- 

E  X  c.  («)  Si  tradftf oni  taUs  lex addita  f^ityL.^S-fildePnfi.  nti  fi 
ea  lege  dortetur.  L.  j.  Cittr  Corid.  oh  cmf.  Radonem  yn^f^.  L^  2, 
iit.ijf.  ^.'jS*  Cbnf.  fFiffenh^fflh.  /.  zj. 

Qy.  It    Qu/enam  foknnitates  in  diftraBione  pignoris         J 

oi/ervari  debeant^  \  J 

f^  ^^  Tnter  varia  arf cocrcencfam  credirdruni  avarifiani,-  &  evitandaj  eo-    *_ 
499.  yerb.     rum  fraudes,  inventa  remedia  utinffimom  fane  eft,  quodin  diftra-     * 
iiy  Xfa  hendis  drfjitorura  pignoribtts  certum  moduni  obfervari  Leges  vo- 
0m&c.    luerint. 

'tres  ajutem  diftinguendi  funt  cafixs,  in  quibus  fofennitatey  varJant. 
^^/ertim  nihil  de  diftraftione^pi^noris  didlum  eft;  tx^/diftra^b 
paSo  concelfa;  ^^/exprefTe  ea  prdiiblta  eft.  Vid.  Laut.  Ctmfp.  pag. 

PRIMO  cafa  extraomnednbiuffl  pofitum  eft^  plgnus  moroli  debi-  . 
toris  diftrahi  pofle.    Nam'  tacite  hoc  aftum'  videtur,  (ut  diftrahere  pi- 
-grtuf  creditori  liceat,  L.u  C  de  Pa&.pign.  L.^.  ff.  de  Pigh.  AS. 
adeo  uc  iU»a  debitore  necteft^iento^  Z.  2.  C  Vsh*  V0d^  ptgn.  imp. . 


iRffiNiOftiSiliT  Hypdthejcae.  r  :  ^^ 


iiec  appeDatione  meerpofita,  £.  7.  /,/  de^ppirecip,  nec  ullapro-^^ 
te^aH<me,V.  £.  i.  C;  impe^iri  poflit. 

^  HocauteUiMru  (>)  neeefliiriae«  flenunciariov  debitori  facienda ,  L. 
4f.  C.  de!j^Jhr/pign.  \A  9A\.  dt^twvel  reluatpighus,^1inuddiftra- 
hi  patlatun  Pteterea  p,)  Wennium  exfpedari  debet,  £..^.  §.  u  Ct 
tf?  jui-.i/m/^  impetr.    Neque 

Obstat,  qbodtextmagat  de  domiftio,  creditori  a^udieancki ,  ibi : 
bocfifgulitre  efft  in,  oiimi  creditmitn^  quidommiiwt  pigvoris  acmirere 
n^»xr/^  aliudvero  efle,  fi  de  pignwi*  diftraftione  agatur,  vid.  ikmell. 
pj^Laitt^d.L&Trefa/jk/^  th.  ^    Nain 

Resp.  Textutn  ifi  t/.  /.  k  agere  de  venditionepignorfs,exfnfpe- 
fiione  apparet.  lacentin  dahiturfmieratori  ex  denmciatione  veljen- 
ttntiajuaidatipoftbieHf^my  ex  quo  attefiatio  mijfa^  velfententiaprolata 
ejt^  nwnerandum^  eain  NB.  vendere.  At  fi  venditor  non  exiftat,  tum 
deflMimin/.^.//.£./;difp6nitur,  utddminiuni  creditori  adjudicetur, 
«deoqueagitor in  d.  t:f  de  toto  proreflu  diftraftionis* 

Arbienniuniillud,  ejusque  exfpe^landl  neceffitas' moribus  noftrse 
{jitOTitid^expIevir^  Quotjdieemnrvidemus,  pignoraprscviadenun- 
ciatiene,  inti;iii  teraiinum  Saxoniaim^  mediante  taxatione,  creditpri 
ai^ttdicari-     '   '      :.        .    . 

•  DMiunctadoi^  autemfada,  &btenriio  exfpeftato,  (3)  folenniter 
diftra^  ikti  debet,  t./.  C.  deDiftr.pign.  i-.  e.  ajudice,  i&ouidem 
liA  Mb ;  etfi  <fiflentiat  fFiJfenb.  f..  n.  14.  Nonfolennis  diltraftio 
iti  d.  L  ^.  inteliigitur  publica,  ceu  ex  raf ionefubjefta  apparet:  Add. 
Li  zp.jf.  Fam.  erc.  Nam  quaiitte  mde  fraudes  creditorum,  fi  !n  ho- 
n]mpotdh^e^et,Tem,  cui  ipfislibuerit,  addicere?  fopponi  enim 
p^Kt  alia  perfona,  quac  viliffimo  compararet  preci^,  dimcilequc  & 
H&ntuofam  foret,  enervato  debitori  veruni  rei  dirtraft^  preciiur, 
vel  dolum  crQditoris  diftrahentis,  probare^  novuinque  ideoinchb>.re 
procefliiiiis  iildeque  vix  alio  remedio,  quam  tjixatibtte  ludiciaK  vel 
l\d>hafkiMiTefiiaudSbiftf  cr6d^^  obviari  potQR^^^i^Jftamboudf  71  •'  de 

Equidem  taxationem  judicialem  non^fuificere,  funt,  aui  piitanfj 
^a  •tani  debitor,  q^xsim  <reditor^x'^  WliW'taxationfe  ^ncile  fedi 
.])0(tfti  Fdb^  C  Lj  8.  jtit^  7^,//^>^.7.adeo,  tft-n^efum,  qul^ita 
castatoiAec^il,  iecurum  eflfe^  h^ditnt,  Carpz. p\i:'u^2: def.  jy.  n.  yi 
MKh^Mpio^m,}.  '  At  cumJMp»  Crtili.flibhaltetio  tiultiW  reijijr- 
nnir 9^ad  «que  foleh/ii t^r  ffiSr^^  ifat,  •-pf acvia  taiaJione ^judic&^ 
tt^  paiiqite  riiti^o  om^^^i^ 

F »  cur 
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cWis,cuipignu$ad(Ucitar^  illaptetTefmi^^^         r^cldfireriirr  jQm/* 
fubhaftatio  publicaf  itrgillat  qucKlamfiKxlo  debitoris  iid^i,&  famas»^ 
adeoquelibentiurki  nd  taocatiooem  pjrovoca^^ty  :  Atqu«  hif ^iftodm  ii^ 
Qrdinatiape  CmeU^irue  Hulherfiaiiienjtf  p^z^  e^ai^  ita  exfijctfu*  eft^ 
^tn^ii^  dfefi^lbc  (3)i^er  ao^grrt|M#  unt^itii^  f»ertaitf<4cr  ^dc^fii 
fdlier  Stt|^  Dem  dctmrnen  ^enfr  tmO  M:(^Jti«if  rM4^/&tt94^t<  d^t^t 
n^  unt>9e(i:^n)oitirTaxatQi3e^asft^^  iwi^ct^b^  SM>r 

ha(f ation  ^m  Creditori  in  folutuin^.ufeiergebtti  nw^rben  fijft^n  ,^  r  erfi  y erc!^ 
hic  textusdeexecutionjei«ei  judic9t^W^a^f  ^  tailiefi  ffo  diilr4Aio»« 
qiioque^  plgnoris  ordinationem  toqui^  pater  ejc  verbiff  p^rtoaiequi^ 
tibusr  a  mxi  Ibomi  baf  p^r  foflba^re  i»obilia^  vel  ieie  moveiitia^. 
pignorft.)^  ^^,  ^  .,  .  :  '^ 

Atque  hoc  veruffl  eli  de  mobilibus^;  raiiirin  inutiofHlifeus,  CqwffWBi 
nontineetiam  Ordmatio  noftiaintelligit  We  fV^r.fofJba^ievmobiliarVp^ 
feiemoveutiHy  d.  c^ 2i.\i^sr^'m  immiflk)ne>:mtti<>&  iufcihaifcitiqr 
adhfberi  folet.  0.  Canc.p.  9-  cap.  22.    Quanquani  in  ar5itriod4>itOs 
ris  iit  y  eanironMttere,  titi  onriflT^iHaadrequiiitionem  debitoris  fui^  m 
caufa  Oe0  *£)aibtr)}a))^c|)eii  ^i^^Um*J>^^&ovi\  t  contr» tm  <^ 
jtelHner  ^gtldnfeetr      .  .,        ;  > 

Taxatia  autem  ilta  pignoris  fieri  Jefret  iblenniter,  1.  e.  if^ipetii?^ 
debet  creditor  a judice  coBapetente,  ut  c(^i^tu^ur  ^ 
ffiatores,  qui  inpra?fenn'apartittm,,adidcitaridaruna^  ^^ameBti  viflr 
culaadilringunnnr,  &  tumpignus  ab  htffta^atimicrQlitwi  ad4kiturji 
Ord.  Canc.  d.  c.  Z2.  i^i;  feurd  l)ie.a^rb«)rte;unb:8ifJc()»Qjfie  Twcafp- 
i;^ff  &c.-  Atque  hfnc  proptw»  hass  iUaic»rtate$  negle^s^  difti:aaiQ 
pignoris  nulla  declarata  firit  in  cauia  ka9f?»i  «ce^ntRi^^^  >7Wr 
-  l^enC  Jui?. 

SECUNDO  caru,qua»daitinnrumcre(£fo^^^ 
nandi  faculra^,  ftatim  is:  pignus  vendere  ac  diftrahere  poteft ,  Z.--^r 
/':J;M*^^^W^-i^^^^*.3*§^}^C.de^  'in^tr.xnuDd^  debi^ 

ror  ii?  m9Fa  fi^^qao^ jjt,  ii^ tempore  diftfaiJ^i adie^«»'eo.elapii| 
non  reluat,. t/.  1. f. ^. 2. j. veliiy faftadenunciariQn^^ckWtw» mm 
folyatr  • :.)  ^:;,  .:       .  '  -.-^  r.. ,.      •     ••    ■  ,j.- ..        ....•••  ^  ^ 

'  i^deoqUe\<i)ptum'eil,difti^ionepi^^^  at.tenpor 

re  non  adja^  eif^  denui^ciat^qriewy  j  quicqui^-itftii^ 

tradjcat  l  M^.j.,^,  il^i^  /idMiVm^  ivj*  ^.Jnfi.C^ 
mnfyc. tL 2.    I^quq^prqbatfir/r)  fftS]U-io,  C;Je FigfkKiS^BrMUt^ 
uW  m  geners  ia  omni  ^v^^  pij?iops^i|atjaWi^  .«;itel«ore^ 
PP5?ifQn|espriijR  d^  A 


,feiia«ftii».Bi^  MVFOTffffCAB.        ^      4> 


J^  Difir^  pgn^    (^)  Pleriitnquje  tempus-  pa4e  hujustfiodi  ad^ici  folet^ 
MtVEkl^S-  /-S*Jf'  di^Pidn..  ad»    Accedit*  (j)  qtiod  aliae  latiffmui' 
ftSRK^bus aperiFetur.feiiistray.fi  cteditor,  qui  Iftopefif  debitorem  eo*^ 
f«ttf«»hgit,uttakpadiimlubia^^  lubitude  pignore  difpone-i 

re,  &  non  rogato  debitore,necfa5aei  deiiunciatione,  leviffiftio  forter 
pit^oiiiiidvefidere.vaIeFet.  Etcutri'4;  diftraftio  pignoris  non  niii 
cxmontfijeri'.pi)£it^Z.7^ibi:  ccJf.Mefolutione.  L.  i^.  C.  de  Dlflr) 
Pign^JLia^  C  de  Pign^.  non  poterlt  elici,  debitorem  mofamicommi-? 
£0^  cui  doouficigtio fadanqndl^  Atqueita  fudici^tuift  Halberiladii 
i»cittilkJIa9KrccoMr3^9in  -•  .  : 

Ndc  OMTAt,  p^umhdcmodo  i»milefore^quia«tiatfi  eo  non  adJG^' 
dor*  pcanria  denumigtiohe^  j>ignus  diltrahi  poteft* '  yicL  L*f.  /.  /.  C* 
de  ^i0'..dovump*r 

'^%si¥.  Iittnoulilittiiiie^eft^qiddpofteriori  ca^^  prartcJr  denuii^' 
iiati(Aa<&ifti8^^mJt  exipe^ndumt  cum,  adjedo  pado,  de  diftra^ 
hendo id  opus  non  ik,  Z//i^r.  ^^/.  :  ^»- 

Atqu^^c  denundatio  milto  iftagis  requiriturf  ^uando  padiun 
illuddyitiaheAdiafamifuabsqueconicniucuratori^ini^  elL  Et& 
eiiffir.£etfflinamu^Lmniabsquecuratd^^  coiltiidiherepofrit,  CjrpziP*  2. 
c.  ij^  d.  Lf.  Non  tamen  riuirarem^  eam  «x  tali  pacto ,  ur  pfgtius  pro  - 
luUtu^reditons^'  non  &&z  ei  denundatione^  diftrahatur,  obligarir 
Cusvtt^talepa&um  pronoiiadje<3o'habeatur,  omnes  {oleiinitateai: 
ad.  MnBStiotmn  pignoris  ^  requirunrur^  de  quibus^  mox  agetun 
Atque  ita  prononciarunt  Domini  in  caufa  i^AVl^t^ »  .contra  ^vginf' 

A4^^^^fi]»uftum^:aljendn({a(interirimeri^  creditcr  privataj 
aut^loritatepigimsdtttrahe^^  Equidemiiid  iftfpecieadditumi,  • 

Ittytitiplie,  cdT^venderepoffitjr  dufaium non eft, quin valeatt> per  ' 
testuiuexpreCrira mLi^j^ u Cde yur.  dmn.  imp^ quia debitor favo^* 
i4fiwr«H6iunaire  poti^^aiqueitadec^  nd.hj.t^i2.>dec.i2eii' 

ftiudfaetQtitiflminHoilandiaaiVvM'^^^        ^.{edmakidex  jurelegi9> 
irommiflTori^  communi  toetitr,  ex  qua vendi tto  non  prohibetui*,  fedfo». 
ia;addiSio^«|ua  in  cafum  morse  pi^uspleno  jure  acquiritur;    DiiTen- 
tit.i^j  MatfbJ.  di  ^iuSiiaff^pi  uc:  y  ^  Aft  negari  neqnit ,  hbc  ipfo » 
liibci»bcalttQJnbii8  tuhcedi  maniis.deiii!audandi  fuosdebitores;^  qui  ^^ 
i9ecei&iiei&  inf  JgeMU  cfoadr  quasvis  aB  ^ro  creditore:  prief(^i- 
festsfconUoioti^d  ful^lct^ibm^^ 
}uiiicia3eflbUa6(a^ooe^  \  ^ 

'F3        *  Facilc, 


'4«.  tip.  XKk/PiTi  V.  Oe  HiswMACTiovit 


. .  Facite  *utemapp4fet,*exnui%  iia  t/.  Z. j.  />  ^  lo^i  de  pa<lo ,  qua  / 
Ctcultas  privafg^uthpritat?,  cui  veUt,  adcUcendi,  exprefle  couc^ira  jefl:. 
S^cus  ergo,  ubi  tintmi  f^^cUlta^  diftraheudi  coocel&eft  ^  e^  enihi  inii^* 
Ugitur  iQlenmter,  l,y,  C  4t  Difit\  pign,  l  e*  adhfliiti^  wwtorftos^ 
^  vel  prawia  fubh^ft^tjwnfc  .        ,j 

TfiRTIO  cafu,  quando  mmirmn  aKenari6  pignoris  pafto  prohibi- 
$»  e(f,  ^o  non  obftante  alienari  valide  pote&.    Certiim  ehna  eft ,  tate  ^ 
pa^um  pugnai^e  cum  naturapignoris,  indequenon  valere,  L.yu  l^j\ffl 
4e  Fi^n,  all^  nm  pIgnu$nullumeft,flnejurBdiibahen*,^^ 
f^cunta$eft,quodex  precio  pignoris  fatisfieri  creditori  poflit:  SoU 
quippe  pofleiiio  non  tribuit  fecuritatem  recipiendi  debiti,  hocemm  ex 
diftradionp  den^UjniCQnfequitur;  adeoqueinhoeiurediftrahendifub*. 
ftantia  quafi  fecuritatLj  confiftit,    Accedit,  quod  huic  pafto  de  noa. 
'  aKenando  taeite  infit  condifio,  fi  folvat,  quod^  (to(>et,  arg.  L.j^^  /.  ^ 
tacat.  quadeHcienteceflatqimque  prohibirioi  l:^i4,omiMMmiad^ 
rStruv.E^.  i^.tb.  ^.Ht.l.        '  ..»  •-    '»         •  ;  •  -  1     ^ :' 

Athoccafiirequiritiir  (j)  trina  demindatio,  diverfis  vieibui  reite* 
^  mta,  l,  ^.  ii  JPtgn^  a(i.  Sfrtm^  Ex,  2^.  tk  ^^.  Lnuterk  de  Difiraif^ 
pign*pa^»  409.    Spitiunv,  quodinter  deounciationes  interc«dfir» de*' 
bety  arbitrio  Judicis  reUnqukur*  MM.  d^J.  {%)  Bienniuni  exlpedhri 
debet.  Siruv.  d,  /.  Trattae.  Lj.Refi  l  ^Ref.^jiM.  7.  PbiL  L,  t.ml  4.^ . 
' n*  6. ihique Dd,  Citrpz.p,  u  c,j2. defj.  £3^ S.  eonfi.zS^  ^ef  ij,  Neqme 

0«  s  T  A  T ,  bienniun)  hoc  isifti  nujjibi  requiri,  fed  iblam  trinaw  dU 
tatjoneni,  d^  itp  4,  ^      ,  i 

h    Re SF,  Requiritur  ex  idenditate  ratlpnfs;  namiilecreditor,  cuS' 
aiienatio ^ignorispaQo mui eft prohibita, debet bieniutun  ex%e^9te, 
L.  f.  /.  u  C  de-jur.  Jmu  hitpetr.mdam ergo  iUe^cMiprohmitaeft; 
aiiasenimpfuspoflet  iUe,  cuiinterdiAumeft,nealiener,quamillerCVii 
nihil interdiftuiri eft, qaod  abfurdum  for et*    Sed  & porxp  in-</.  lufin.,^ 
iit.genereM>iennium  requiri  dickur,  id^i^ui^lapKaAiorfiiitded^xawsrt^ 
(fe,  (deeaenimfoiaancelocutusel^^)atquihoc  C9fu  nuthii}it4^di$t 
trahendo ,  qma  tantumf iiit  deoon  dfilfahfindo* 
i    Hodie  neutn^^caiiiexfpedari  bietmium ,  neceil^  eft ;  lane  hon  nm-  \ 
'gnuspjgnorumufusforer^fiiUorunidiftpaAio  jta}ito  t<fcmpore  cii*him*' 
fcriberttur.  Vid.  MuIhJ.  ^"¥4- li^-^    Meoqu9mo|%u^c9sd«ibiC' 
foLennixat.e$;  obtiflenr^ ;  qii9s  m  primo  cafit^  Neque  paamndeMn  alie- 
nando,  utpocecontraraturampignorj^sadjedum^  uUWi^ff^duQLha*»' 
berepoteft.    (3)  Timieqmirurtaxatio  juditi^fi  J^^ 
Ci*jusfolennibusdixiioitiohu}usqu«flioiii8*  v 

7  'in 
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Qg.  IIL  .  An^termm  fMaliau^^ 
pctniiere  Hceat^ 

'  JJbgatvk;  ^uiaexmomefifodapfitehtiitii  jas  qu^ittjmeltttim 
"*•  «mtpirf  i  tum  debirori^»  aliisquediftrahentibus,  qiiodiisinvitis  au- 
feni  ne^uit :  Liamer  ergotunc  poc mtere^  &  ab  oblato  precio  recede- 
teneguit.  JPbiL  de  Stibhaj.^  cap.  3.  comm.  if.  «.  i2jf.  Idem  de  debitp^ 
re^aliwquedtflrilhciitibiiitrafdityi/,  d.cmmu  iS.  n.  Stnictf.Jea.  Pojije 
fibbafl.  p.  i.  Ih*  JEf  >  n.  t^.Jef. 

Exc.  a  juftttmprecimnnotififJicitatulh;  Mcv.  p:'?.  dec.  ifn^^  ^ 
Pioft.  defubhapp.  hhjp^^  ^.  pr.  tvfp.  ^j.  v.  21.  ^  22.  Ifp.  ^^.v.iS^  " 
teq.  Ivfp.  ^y^  ti*  22*  Paria  enim  fiint,  non  emere,  &non  jufto  precio 
eflitre,  JkML  p.  /.  confl,  j2i  n.  ty.  Tuhc enim  juxta  asftimarionem  pe- 
•fitorttifi  ci«ditor  pignus  vd  rem  In  foliitum  accipeie  tenetur ,  Poft. 
ii.  fl.  ^lon  autem  eft  juftum  prerium,  fiinfra  dimidium  veri  precii 
cbhtumfir.  Tid.fupr.//AV(f  >l^/W*^W» 

Qt^.  IV.    Sipofterlor  ticttatffr  dejtftit^  an  prior  adigi 

poj/it.uttetineat} 
Valde  ffifcepftftur  inter  Dodoreis,  an,  fi  is^  qui  pluslicitatus  eft,  poft  ea 
obbtum  preciumfolverenotir,  prdxime  atiteriof  cogi  poffit ,  ut  eb 
prcrio^qBodipfeobtuIitjrreriiretineatr?  Nos      .       \  '       , 

NifiAMv^,  Tf)  qirianegotiumlicitationi?itimeris'traAatibus.conft- 
.  ftit,iicc)usindequarritur,f)ifiinm6iuentoeffluii  termini  fubhaftatio- 
nis^adeomiectmi  eo  fold,  qui  fum  ultimumobtulit,  contrahttu^,  reli- 
^juoitimOTlationcyverot^^  Neque  (J)  cum  proxime  ante- 

fiorequicquart  contradum  dld  poteft,  non  'ante  effluxum  terminum, 
^alicttatorqufdemobtulit^  atcredirortiouacceptavit,  necpojl,  quia 
runcrejedohocplnsroiTerentemcreditorelegir;  fed&  3  eodemjure, 
qno  if,  qurplu^  ficitatus  elt^  pccnifere  potdl,eodem  qooque  jurefe-^ 
fluefts^&ficporro^  pccnlterepbteritr  lAjue  4;  itaftatuit jPfo7.i/^-5«^ 
fafl.  c.j.  conm.  /^  n.  i^^Jeti.  MoVet.p.  /.  confl.p.  nJS*  tt^ring.  de. 
jMej.  €.  f.  n.  ly.fcq* 

Ob  j.  Qttod  primf  emtofis  fieitattio^ftatim  ab  initid  fir  perfefta, 
&^  coiiditio  fal(«id  tatlte  infit.  fi  alitis  siaius  preciuovnon  ofierat^ 


1 
/ 


.     ,  Sckh,  Ex.jo.  tb.  ^.  ^feq.  Dd.  apttdPbii  d,  Ommh  Uf,ii»  li^.fiq* 

JPoJlb.p,  i.  infp.  jf,  tt.  a/.  )f.  ii^.feit,.       •.   <  '         ,T  J   /' ;; 
.    R  ^SF.  ConQUw  flla  .tadta  ^Rjr.;  fi  alius  inajM  predI6n  offiat,  . 

mmiiur^M&qu^ 

V  feneatur}  ' 

£f«e«  iif.    O^^  eviSion^m  pi^ori^,  a  creditore  v(^dUl>,dit«  >^iff%UeQ4^ 
44i^VerK.  iuntcififus:  F^/enim  (i)  cre(Utoci;ett\|ipfain,.r€iqi^ 

Sifefies,      alii  vendit;  Fel  {%)  Mi^  \m  i^xmh^^Q^^^  :& iiiaiium 

'Cransfert>  .  . .  :  \ 

I L  L  O  cafu  vel  vpndit  pignus  tatiiquaju  rem  fuam ,  &  aliatiatfo 
ipei ,.  qiiippe  alien»,  ,eft  ipfp  jure  nuik,-debit6r^*que  if»tegru9|f«ft'i 
fpluto  creditori  debito,  .earur  ab  jeiptoreNvin.dic^i^».  L%9\f!*\fip^^* 
\  \  qui  tura  c6ntk:a.^venditorcm  .ad,  evidion-cm  agitj  t.$.^:dc  K^Oi&^. 

A^/ diftranit  creditor  pignus  adhibit^is  foleni^ifeias.iip^u^j^^/diftt»- 
Gionem  pignoris  neceflariis,  quo  cafu,  fi  res  diftrafta  debitorisnon 
^fiierit ,  fed  tertii ,  venditor  ad  cviftionem  enitori.  m^  tenc^ur :  Jj.  if, 
'^<^.  nf.  3e  yl^.emti  nec  ad  prerium  reftJttidndum  aftiorife'eX  eihto, 
ihid^  ^  L.  p^ff*  de  ^/^*  jjMtt.  jp.^-^^  ^^^fip-  prppter  Z.  /.  C.  Cred.. 
^ev. pign.  quia  tenemur  tantum  de  evidie|ne,^^i  fuo  nomine  ven-  ^ 
"^^unt,  non  qui  alieno,  arg.  L,.  i.  L.3.  C.  Quand.  exfaB.  tut.  arg:L. 
y$.  h:  Lnut.  p.  ^2j.  nullum  ergo  remedluiri  iupereft  emtori ,  quani  ut 
^utili  aftione  emtiagat  contra  debitorem,  vel  aflione  pigftprat^tia, 
quam  cedere  debet  crectitor.  Laut.p^  ^.  inf.      ^  ^      ;  .^ 

HOC  cafu,  ii  fcil.  creditor.faltem  jus  fuum  hypoithecse  cedit^t^f/ 
ipfe  aominus,  tr/potior  aliquis  creditor,pigiMis  cejQTumvi^dicat^.Si" 
tpfe  domimis  rem^yindicat,  fedens  feu  veii wof  ad  cvidionem  ^pp 
'tenetur,  quiaiitJ  innomine  ceflTofufficit  nomen  effe^  licet  faoiuim 
'  npn  fit  >,Z-  ^.  de  Her.  vend.  ita  in  pighqre  cefR)  fufficit,  hypfithe- 
^  cam  veranj  effei  licet  bona  non  fit*.   Naip.  adem  ratipne  hic  quoque 
.iion  res  quacdam,  f^d  jus  Jfiypothecaria'  iagendi,  injcertusgue  proin^ 
fitis  evenfus,  trainslatusvidetur^  id^ue  in  terminis  ita  traditur  ki 
L^jo.ff.  de  Pgn.  ibf :  periculimi  pighormi  mminis  vefiditi  aiemwem 


Exc, 
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Exc.  (i;  iido5ofeciTc^toregit,&toens^pignusefrealienum,fl^^ 

ve\eedit,veladbibitis(blenn3)usvendit,  £.  2,  C^Cred,  eviSi.  pign.  Z*, 

n.  /-'/^.  ^ef  v^.  ^w/*  timc  enim  aftionel}.  f.  ex  eiuto  vandito  tene- 

tttr,  ^/.  i.  iL  §.  (f.  €^  /^.     •%)  Sinominatrineviftio  proniiflufit,  L.  u 

L.  2.  C.  eo3.     Namexpaaafuo  tuncobligaturcreditor:  quodetiaag 

nudo  nomine  vendito,  vwuni  effe  puto.    Nain  diffimulare  hatit  pof- . 

fum,  dodrinam  communem,  quod,  vendito  iiomine ,  eviftio  non  prae- 

fteturjiiceteanominatimpromifla  fit,  fufpeftammihiomninovidw* 

i)  quia  hsec  proniiffiafn  dubiaafiquid  Operarf debct.    Neqjie  eiiim  haec 

promiflio  evidionis  adveritatemnominisreftringi  poteft,  quia  verum 

nomen  etiam  non  additaevidionis  promiffione  pneftari  &evinci  de- 

betJ^otiolkergoforetillaciaufula^nifiid  operaretur,  iit  bonunrquo- 

^ue  nomen  creditor  proiiufiflTe  videiitur ;  idque  a  ica  traditur  in  /k 

4.  £^f.#  Je  AS.  vend.  fed  &  (3)  pignoce  vcndito,nihil  3diud,^uam 

hypotheca^  feu  ipfum  jus  ageridi ,  adeoque  incerfcus  iiti«  evcncus  ia 

enxtoremf  ransfertur,  Z.  S^^ff"  ^e  Pign.  &.  tamen,  fi  eviiSio  iiomina- 

tim  i^omifla  eft,  non  tantum  vera  hypotheca,  fed  &  bom^  i.  e.  aliis  . 

creiitoribus potior,  pi-acftari  debet,  Z.  /.  C.  Cred.  eviSl.pign. 

Si  non  ipfe  dominus,  fed  pofior  aiiquis  creditor  pignus  aclioneliy- 
pothecaria  periequitur,  &  eo  nomine  rem  ab  eo,  cuiego  pignus 
ceffi,  vindicat,  hoc  omnino  cafu  evi^ionem  ejus  reiprseftare  emtori 
tcneor.  Nam  ^i)  legibusexpeditum  eft,  creditorem  utique  pra&ftare 
debere  ei,  cui  pignus  vendit,  fe  potiorem  efle  reliquls  creditoribus^ 
per text.  expr-  inZ.  /.  C.  Cred  ev.pign.  Quod  (a)  &  ajquitatij  & 
rationi  juris  clvilis  maxime  congiiium  efle  videtur;  quia  creditoc 
quidem  rem  ipfam  fuo  ^nomit^e  non  vendit,  adeoque  ratione  rei 
ipfius  eviftioncm  non  pneftat,  uti  vidimus;  at  pignus,  i.  e.  ju^s  ita' 
re,  ftto  npminc  vendit,  indeque  merito  ejus  evidionem  pra^ftare  de- 
bet.  Inprimis  cum  (3)  pofreflTionem  naturalem  quoque  ccflbpigno- 
reln  emtorem  transferat,-  venditor  autem  emtori  prseftare  debrt; 
uf  in  Ifte  de  pofleffione.potior  fit,  L.  lu  jf.  y.  de  Her.  vend.  atque 
ita  '4'  ^fl  terminis  decidit  Mev.  p.  2.  dee.^ifo^  n.f.  ^  dec.  jSi.  &  iff' 
Curia  Halberftadenfi  jin  cpntradiftQrio  ita  judicatum  eft  in  caufa 
^ropff t^^contra  ^ifeth* 

jEquidem  Mev.  d.  decjfi.  drftingnit,  ah  folum  pignus  vcii(Ultiftl 
fit,  an  pignus  .cum  nQHiine :  iUo  cafu  venditbrem  tenerl  prseftare, 
potiorem  fe  elTe  aliis  creditoribus,  non  yeru  hoc  cafu ;  V^ru^ftt 
^  -       ■  ^  G  .  nul- 

CoccEp  j[Vi  Co»Ta,P.IL  "^^ 
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,  »uliibi hsec  diflTerentia fundataeft,  &  utrobique- eadan  videtur  ratip ; ' 
guia  pofteriori  quoque  calunon  nuduiii  jus  agehdi  vepdit,  ied  &hypo- 
thecam^.&p^olTefiioneni:  licet  ergo  ratione  noaiinis'  evi^ionem'»ou 

i)ra?ftet,  eanrpra^ftabi  t  ratipne  pignoris  iiaiui  vepditi,.nt  ratione  hujus,. 
^potiorenieirediiiscreditoribus,.&  poiTeflioneai  quoquepotiWem^ 
^r^ftct,  d.- L.  lu  d.  L  w 

DE    JURE    OFFEIreNDL 

\  Cum  autiiQr  h^v^c  aobiliilimdm  pignoram  raaterii^  on»» 
ferit)  jeam  hic  paiicis  i^pplcbimus. 

l^iftraflione  rfte  faflia  a  creditore ,  jus  plene  quseUtum  eft  emtori/ 
^  nec  auferri  eiullo  modopoteft,  U  S*  L  iS:  C.k  L  12.  /.7.  Qx^ 
pot.  inpign.  L  upr.  Lf.  C.  Si  antiqu^cred.  pigjj*  vcnd.-  IJnde  fex- 
ftinguuntur  hoc  adu  omnia  reliquorum  creditoruni|  prgnora,.  ac  fi  * 
iiunquam  fuiffent,  quia  vendens  jus-  pignoris  in  Ibliduni  habuit, 
eoque  jure  fuo  ufus  elt; ;  reliquis  vero  nullafit  injuria^quiaiilorum 
faao  non  potuitaiiquid  detrahi  juri  primi  creditoris^adeoqueeorum 
pignus  nulium  eft,,  nifi  in  eventiun^.  li  prior  dimiffus  fit,,  arg.  L  jj^in 

^  f.Lj.f.de  Separ.  . 
'  J.  2.  tJt ergo <liftraflEiQnem:hancfmpedire,  eoque pignus  fuum  falva- 
re  poffmt,.  datur  jpiis  JUS  OFFERENDI,- quo  pofterior ,  iilblvat 
prioi-i  ante  diftra(9tioneradebitum  cuni  ufurisj  in  ejus  ibcum  fucce- 
4it,  atqire  ita  pignus  mtione  iftius  quoique  debiti  confequitur,  illud-  * 
que  in  fe  trzm^rt..Lj.-C Quipvt.L  t^Lj.  C.de  Hhyqtnin^ior: 
%.i2.  jf.  y.  L  ly.  ff.  L:  f.  C.  Qui  pot,  in  pigju 
.  V     J.3.  Hoc  oroinde  eft  beneficium  jtiris,  quo  li^  quoi*um  intereft^pi- 
gnus  non  <lillrahi,  foluta  eju5  poffeffori  pecunia  debita'  cum  ufuris^, 
pignQris  jus  in  fe  transferunt.yi.  LL- 

-  |,  4.  Offerre  ergo  poffunt  (wnnes,  quorum  intereft ,  pignus  non' 
diftrahi;  adfeoque  (I)  pIGEDITORES  POSTERIORES,.  qui  e# 
Eidfc^  pignus  acquirunt  pro  debito  &  quantitate  priori  exibluta,' 

-  modo,  iipignus  non  habent,,ea  lege  folvant,  utini^  lUccedant,X.  1.  . 
^  j,  C  de  nis ,  qui  in^ptior.  L,j..  C.  Qua  res  pign.  Oirpz.p;,  i.  conft. 
2S.  def.*^ijj.  noxi  tamenlUud acqnirunt pro utfcoque,  L  if.jfi  Qui pot. 
biti^  Utilitas vero ejus tei inlignisharceft, quodi  it^ arbitriunr 
cUftrahendi  penesofferentenifit,&pignusin  fejus  cuftodia.  %)  AHaa 
pwderet  pignuv.^  nec  iniiio  or^ine-Ulud  Ostb^r^,  ^  3J  Jw^  reten- 


^Fi.6»oRfs  Et  ffyp^TBEcjiE; 


dofmittipoteft,fiiin\tmdebituni  iine  altero  nolit  acceptare.£.  m.C      \ 
^am  oh  chirogr^ 

Unde  conftat,  pro  utroquedebito  pignus  illud  obligari,  (kcreditor^^  ^ 
iaunediate  feqoens,  oiFerat  j  &  de  hoc^fu  agunt  Z.  12.  /.  2.  Qnipot.  ik 
pn(h\L.yj^.ieDifh.pign.L.  2z.  C.de  Pim^  •    ^ 

(H)  POSSESSORES  PieNOMS,  conventi  hypothecaria,  aapri 
debitum  cum  Uiurisofferre,  &aftiones  fibi  cedi/peterepolfiint.Z.  ifi^ 
'  f.  Quipot.  inpign.  ibiqne  Brunneni. 

(HI/DEBITOR  quoquepoffeiroripignoris,  qm 
prseititit,  hocmodo  offerrepoteft,  i.  2.Qmb.  mod.pign'.  L.  $.  inf. 
%.  12.  /•  7.  Qui  pof.  in  pign. 

^.  5.  Offerripoteflcuiquepoffeff6ripignoris,cuiidacre<Ktoren<Mi     * 

eil  rite  diftraaunijadeoque  (i)  C3tEDITORI  PRIORI,  etfi  debitor  ei 

|ignus  evefttualiterinfolutunidederir,  velvendiderit^  L.  i.  C.  Silafh 

tm.  cred.  pign.  vend.  quia  pignus  non  toliitur,  nifi  legitima  diftra- 

Aione,  L.  2.  C.eod.  {z) DEBrrORl,  modo pecuniaadcreditorempep. 

venerit,//-  ly.Quipot.  inpign.L.j.  C.de  His^  qtii  inprior.  (3)  I^OS- 

Sfe^W  PKjNORIS,  qui  pignus  naftus  eft,  praftita  creditori  vdi 

debiWrilitisajftimatione.Z.  12.  jf.  i.  Quipot.  Eoenimfafto,pignut 

n&n  tolfittir.    (4)  CREDITORI,  QUI  OBTaUT,  iteruttt  reliqui 

dBbi*e,&itapignusacquirefepofflant.  L.^.f.  i.  L.  (f.deDiftr.  pign^ 

f  6.  Exftinguitur jus  offerendi  diftradione,  a  creditore  rite  fada,  Z. 
2.  C.  Si  Mtiqn.  cred.  pizf^.  vend.  L  ig.  C  de  Dijlr.  pign.  nori  vero/ 
li,ifc6itorvendat,Veljnrolutpm  det  creditorL  Fid.  /.  ;. 

§.  f,  Hodlejus  offerendi  non  obtinere  ait  Voet.  h  infin.  &.  Grcfnw. 

adL.  u  C.  Quipot.  inpign.    Quodperperam&inconfultum  diftua    - 

ait  Leitjp^  /.  -4.  ^i  //.  n,  nz.      . 

.  •  •  - 

LIB..XX.  TiT.  VL 

QyiBUS    MODIS    PIGNUS    VEL 
HYPOTHECA  SOLVITVR. 

Qf .  I.    Qaando  &  qmbus  modis  pignus  toUatur 
-  '  ipfijure? 

D  e&f;  Exftinj^o  ddnto;  l.  6:pr.  h.  Nam  uti  pignus  abiniti0con-£M#.  p^i 
•*-V  tfahiniqnitfinedebito,  falt^  naturali>  (quia  eftacccffio  debiri4»o.  verb. 
prindpglisi^adfiOQitiiQQnTalet^  nHnu)cfjiifift&t  ialtemmturaliMr/^ita  ^^.^'«t^ 
vBecfemelcontrattumduratfublatoprincipaii.  ^SSm^' 


G»  Hocji 


»s 


jji       ,  LiR  SX.  Tfn  VI.  QviBVs  UoBi^  PigkvV 


**«H 


<».. 


,  ^  HocautmvAimiraitcmeftyfitoIlatwdebim^ 
qiM  profolutione,  L.  ^.  C:de  Dijir.pign..  ^,  p.  jf.  ^.  ^^  i^^ig:^*  aff.vdL 
:feisfadione  habetiir^ideo  enim  pwnus  datur,  ut  farlrfiat,  L^  6.  pr.  K 
Qualis  niodus  eft^  quando  vel  efteau  quis  debittim  conleqoitur ,  v.  g^ 
per  compenfationem^  L,  f.§\  Qui  pot.  in  pign.  vel  ultro  contentu» 
clly  utyli  renttfetitur,  qUodfttpernoyatiotoem,acceptiIatibnemrpa<9lum 
*  '  s  de  non  petendd  &jc.  Z..  /f.  jf,  i.  h  L.  ji^.ffl  defolut^  omnibusque  alii*. 
■  Kodis,  quibus  ultro  contentu$  elL  d.  U^. 

..  Noh  ergo  toliitur  pignusy  llibbto  prihcip^\  fi  aequitas  alfquaniV 
\\  turalis  dcbixuiu  luftinet  propter  pignus,  uti  fi  per  excq^tianfemtan-^ 
tum,  aut  non  iii  perpetuum  tollirur,  tunc  enim  non  fatislattum  eft^ 
cre^itori,  indeque  ietfi  res  prihcipaKs  amplitis  peti  non  poffit,  pignus 
tamen,  quod  propriam  rem  debitam  continet ,  &  in  fecuritatem  de- ; 
kiti,  usque  dum  plene  iatiisfaSum  fuerit^  conftitutum  elt^  Iklviutt 

Hinc  (i)  Pignusnon  tollitur pracfcriptione  debiti  principlaRs i  quiar 
.       ittec  fatisfadum,  nec  debitum  principale  ipib  jure  fublatum,  l.  z^  C- 
/fe  Lm..pign.  SqA  afliuni  lanftum  praelcriptum  eft.    Secus  11  ipfi  pi^- 
gnori  praricriptum  fit,.  L.  ^.  pr.  k  (sO  Exceptiones  perpetua  hbir  • 
iunt  ii>ftar  fatisfaftionis,.  quia  ilte  non  funt  modi ,  quibus  creditor . 
-   '  ttWo  contentus.eft,.  fedinvifo  crfi^toretolUtur  obligatio,^  utip« 

cxceptioaem  pnefcriptionis ,  doli ,  erroris  &c;    Idem  eft  (3)  in  con- 
fufione,  dfi  qua  ^«^//•7?^. 

Qy-  U.    A«,  debtJlo  per  confufionm  fuhktOy  ipfojure 

exjiinguatur  pignus}  _  ^ 

IXfirft.        JJEGAxyR.  Adeoque  fi  hjeres  defunfto  oWigavit  pignOTa,  vel 
Lm-  />4g;        '  contra,  haec  non  liberantur  per  lucceflionem  bseredis :  nam  cum 
T^irVoK^    pignus  non  folvatur,  nifi  per  folutionem  debiti ,  aut  per  fatisfa£lio- 
fii^mim       nemi  Z;  (?•  /•  ^-  pe  Pfgn.  Z. >  /.  j»  de  Pigv.  aSi.  L.  o.pr.  Qj^rhmod^ , 
(fc^        ^    pi^Jfoli\  facile  conitat,  confulipne,  quse  nec  iqlutio,  nec  fatisfaftia 
ell,  non  folvi  pignus;  fedaftio1altemimpediEur,utpotequamhafrres- 
centia.  defbndum  y  cujus  peribnam'  repradfenfat ,  inftituerd  nequit :. 
•  quando  autem  impedimentum  iilud  cefiat,  &  v.  g.  haeredftas  defun- 
ai  dd)itori$,  fub^ua  etiam  pignus  iUudcontinetur,  perfideicom- 
BiifliHareftituta  eft  tertio,  ommna  aftio  hypbthecaria  contra  ter-^' 
tium  intentari  poteft,;  quia  verumeft»  folutum  non  eflb^adeoque  ini- 
ti^m,  %S^^%  cun  iatis&d«i»  oou*£t,  ^  f^i^eri  |aiB  poilit,  tolli  ^ 
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pignuSf  quod  fecuritatis.  eatila  conftitutimi  eft;  Idque  esxpt^eflTe  it* 
^^onitxxs L^jy. pr^  de SCt.  T^r^Z'- ubicrediror,qulpignush'abet,de''* 
bitori  fuo  exfltlt  ha:res,.lc<l  totam  hacredimtem^adeoque  &  pignus 
tjerrio  fideicoitviiiffario  reftituit,  qtiadkumfuityan  iUecred^^  aftibv 
ne  pignoratitia  repetere  pignus  aiiddcomiiii jrario  pi^flSr^  idqiie  afiii^i 
matin:  d.  L.  ^p.junSi.  L.3S*  f-f^  de  Solut.  *   ^  -      . 

DiflTentit,  ^//r/;^r.  de  Pign^  L  /.  t.  £:n/^,Cont.  omnlno  Difpi 
mmdeConftifoneob/igafiovmn^  .    \'  -    -    '  :^    ; 

Qv.  III.  A«  hypotheca  ope  dmutn  exceptipms  tJotlatur$^  .. 
Jidebitum  vel  bypothecapaQo^^m  ' 

A  rriRM  ATVR ;^ namingenerettepignoreidtraditurin  £.  ^jr.  jf^^^taia.  pa^, 
de  F.a£i.  ibi  2  ioUitur  pigms  per  execpionetn.quoties  pacifcor^  w  4,0.  ir«rb! 
ff/V7«/.  ,  RatiojnemdedirupraZ.  J5<//>.  j^:q.  16.  tfri^.  Conf.  LyS*^'^Sidditi(ni 
Qwb.  tmd. fign.foh^  qmiX(^uzm^outi^nm\^  inff. h^ K^mitt^^iir. 

^/.j-^vbi^  hypothecjim  contrario  paftainfojih-etol^^^  .  ^      ' 

0 B !•  ( I )  .paftumhypothecJe  nudo  conienl 6  confti' tui,  obligatfbnesf 
antem  cdHlenfu  perfefta?  cx)ntrario  confenfu  diffolvuntur  ipfo  jurei 
L  2.ff.  de  Refc.  ven/}.  /.  .fiiu  L  Qnil.  m6d.  toU.  ohL     •  '        ^ 

Rrs^.  Lex  confirmat  padumhyjw>the«e,  ut  aftio  6xinde  detuf, 
non  vero  confirmat;pa<aa>  (juibus  remittftiteilh  hj^(«heca  y,  ut ifjfd  - " 
jurehypothecani  tollant.^    Eallit  erjgo  jfla  regufa/ubi  alia  cft  ratia       :  • 
conftitutionis. '  Plenius  rem  excii^  fupi*a  L.  2.  t\  14.  q.  ry.  -    ' 

Ob  j.  (2)  L.  p.  C.  de  Rem.pign.  ubi  exftinguitur  pigmis  ipfo  ju^* 
re,  li  creditor  deMtori  pigmis  reftituit,  j^  ^       .      ^ 

Resp.  Tum  non  nudo  •pafto  remittitur  pignuS;*  f«d  accedcnMf 

fido' traditiwBS  &  reftitiitionls.-  /    •   * 

ObJ-  (3}  -^- >  /•  >  ^  Pign,  aSi  ibi :  telniidn  cmtetititWehafci-^ 

iur  pignor/ititia  a&io  fer*r.  &  in"  L.  ij.  C.  de  Fign.  ma|ori ,  pigiius  rc-- 

luittenti,  nudo  pada  nonf  datin*  ejus  parfecutiOr" 

R  Es  p,  In  d^  L.  j^;  iiort  tollitur  ipfo  jure,^  fe^  per  repKcationefti 

dcii :  nam  d^itori,»  pignc«^titla  agemi,  obftat  excej)tio  incbnipereri-^ 

risaftionisjf  fed  haec  eiiditur  repllcafioiie  doK,  quod  contra  paftum^ 

veniat:^  dom  crgo  in  ^.  Z*/- debitOTi  adio  pigftoratitia' dicitUr' ^ 

dari,  id  de  eflfedu  inteUigendftW  eft,  nfoft  ut  ipfo  jure  a^io  ilfepro-r 

ijt,  Ifed  per  modom  repKcatiotoisw    In  J.  L,  ^j.  mafor  remiflionen* 

pignbris.perfcqui  non  poteft,^  fciL  cuifl  effedu^  quia  ei  obftat  exce^ 

ptio  perpetua  paflti>^  '       •.        / 
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tmt^^ 


'  -  I N  ST A  t  (4)  ff^iffenback  J.  /.  naftisun  £•  f/.  /.  2.  de  Pa(f. ag^ 
4e  pai&o  de  non  petendo  ^^^/><?,  tum  pignus  tolli  opejexceptioms 
\ait,  fecus  m  paAo  dg  non  petendo  pignm.  :    / 

rbsf.  Imino  in  utroque  idemfus  obtinerc,  &  ijtrumqee  p 
^pe  perpetuseexceptionis  pignus  tollere,traditur  mL.j..Quih.m<^. 

\      Qv.  IV^    htty  remfaforte^  remittatur  hypothecaji 

iUaremtjftoinuttlisfit'^  ^ 

LMut  ihii     IsrSGfAtVR,  L.^,C:.  de  Remiff.pign.  quiaparia  funt:  noneffere-    - 
^^\     '    *^  millum,  &  ioutiJiter  eflTe  refflilium,    tt  inutiiis  remiiHo  nihil . 
pot^ft  operarL 

E  xc  Si  vitium  cohsereat  foli  remiffioni  fortis,  &  Lex  folamt  hanc 
ijnproW,fionveror^miflionenipignoris,tuncenmihaccvalet,  &  fol- 
Vitur  pignus,  etfi  lortis  oMigatlomaneat;  nequevoluntascreditoriSy 
pignoris  oHigationem  remittentis,  haftenus  vitiqfa  eft,  vdlege* 
improbatur^    Hinc  fi  conjux  debitum  remittit  conjugi ,  non.valet  ' 
^onatio  lortis;  at  valet  remiffio  pignoris,  L,  i.  jf.  i:b.L.  2u  C.  Ad- 
SCt^  FeUej.    Nam  e;c  hac  conjux  neque  iit  pauperior ,  neque  locu- 
pletior.  Conf.  Wiffenh.  adff.  ^./^33^  .  - 

Q£.  V.     tktt ,  p  dehitory  confentiente  creditore ,  pfl 

gnus  alienavitj  alienatumque  legitimo  quodammdo 

fofl^sa  redeat  in  dommumuiebitoris  y  p^nus 

renpvetur^i 

t>  fisp/Diftin^uendum,  an  redeat  ideo,  quia  alienatio^ediwl 
*^  non  habuit,  an  vero  ex  aiia  &  nova  caufa :  Priori  calu  femper 
jrenovatur  pignus ;  i^  cum  totum  negotium  eflBsftum  ncih  habeatj    ; 
^*  ^tlam  confehfus  ille  absque  effeftu  erit,  idquein  terminis  ita  tradi-- 

tMrinX.  10.  b\  PofierioricsSx^  aHenatio  eflfeftum  Jiabuit,  indeque 
,confenfu  pigrtus  in  perpetuUmfublatmn  eft  ipfo  jiire^  at  fi  debitdr, 
ad  quem  pigiius  recur,  uolit  folvere  debitum,  dplo  videtur  excipere 
contra  creditorem,  hypothecaria  agenltan,  pignur  ejus  confenfu  re- 
"^uffum  ej(7^/indequ9  replicatione  ddivrepellitur,  per  textuiiiexpref- 
fum  in  L.  8*  J.  7i  b.t^  Conf,  L.f  C.  de  Kejniff.  pign,^        ^    .  • 

Certiirunum  ergo  elV,'hoc  pQfteriorf  calk  pijgnus  ipfo  jure  fubla- 
tufti  effe,  nec  unquaift  revivifcere,  nifi  per  moduni  replicationisdoli.  * 
At  dubium  inter  JCtos  ortum  ftiityan  hoc  quaque  verum  fit,  fij)!. 

•  ^  gnus 


.^6 
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tnm  generafiter  in  omnibus  bonis  conftituatur ;  &  quidam  puta-- 

wat,  tunc  pignus^revivifcere,.  quia  etiam  futura  bona  pignori  liint     ,  s 
I    '  ^"S^hocdUDium.tQllitlmperator  in  ^,  Z. /T  &,  hujusiiiodi  pignuj^^  ^, 
f  Mn  rcvivifcere  ait,iive  g^erde  fit  pignus,  five  fpeciale^  iftpceiiam 

j^         fpreti  beneficiL 

■^  Atque  ex  his  apparet,.  hanc  L.  fin.-  non  derogare  Juiu  l!)igeft oruiUt 

!  five  d.  L.  g.  &  1 L.  10.  uri putat  ff^iffenh.ff.b.  f.jS^'   AUi  aJitef 

hanc  anrinomiam  concihare  lludent^  Fereiz.  aid.ij.f.  n.j.  Pnc.j. 

^t.  j^  fed,  noftra  fententia  pofita,  omnisratip  dubitandi  ceflat. 

Q^.VL    hnpignus  ipfhjure  taffatur  pevfen^     . 
tentiam  Judichwpiflam? 

A  rr-jRM ATVi;  nam expuhlica utilirate res judicata habetUrpi*o (>i^^ttttf 
veritare,  &  partes  ex  (^o  quafi  contraftu  obligantur :  idquein  ^^'^'y^f^; 
tet  minis  ita  traditur  in  Z. /j.  i.  t^^/ded- 

Obj.  L.  So.ff.  de  Cond.  ind.  ubi  fentetitia  jucficis  abfolutu^natu-/^y  ^^ 
ti  maii^t  drf)itor ;  at  pignus  naturali  debito  accedere  poteft ,  Z.  /• 
fr.  L  hf.ff.  de  Pign.         -  -    '  .. 

-  JIE5F0N&10MEM  v\^frfupr.'L.i2.tii*f/(l<iu  Oi^p 2.  &  L<  /j^ 
tit.y.q.  i.  .)  ./ 

I^,  VIL    hn  creditor)  qmfch^  fiptm  alknarii^ 
fmdiifha^fifentiap^mfrfitumremitter^*     .  • 
videatur^ 

KtfeATVt,-  petL'8.  /,if.b.  ubi  &  ratio  additui?,  quia  tatUil!e/:<M/*;^ 
CTeditorjpmcatur,quodfyjpet,remalieftaricumluo  oiiwe^      .    ♦»o.  »•*: 
.  Exc.  Sipignusfalvum  noti  eft^uti  (i)  jfiiervustpignoratusmanu-^i^/f^t' 
'mittitvarlui:Cde.:Rewiff.pig».    Namfcrvofemtaritemaniiml/ro ****'. ^'*^'. 
i         Tdeo  touitui'  pignljs,  quia  in  ftfvitutem  i^ocari  nTOUit,  &Jic  necef^- 
'         'ftriatolUturpignuSjitrpoteqUQdinlibei^ohoQiihetJiTehtquit   (Ji)Si 
iifeus diftrahat,-Z.  S.  C.  epJ. rtefadlc  fifcaliJhaltas fides conVefflatui».- 
.  ^  SJdenundetur  creditori,  faltein  per  'pubh*aJi9  proclama,Z.^  C. 
eod.  L.y.C.  Ad  SCt.  FeOeJ.  Nam  in  eum  finettiid  fit,  ut  emtor  ttitus< 
fit,  adeoque  filentio  fuo  fibi  praejudicat  creditor:  (4)  Si  dblb  tisceait 
a^tor,  ut  dednfiret  emtorefflj^y. /«-/.  X. //.  C  <^ /^^.i»/^.- 
CQD£,fr^nk,adff?h^^'3^,,  -^ 


s»s.«Bl^C»^:r^O^-/'-7.-7£^t 
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^    Obj.  quod  fcfpns  &pLcms  confenrireyitfeaturj  Z.  iS^^de^eg. 

jtir'.  cQnffrrtiensautem  i>i  alienatipnem  pignpris  jHucl  temittit,  L.  ^^ 
^  /"^.  /.  L.  7.  pr.  Z.  S-  /r  ^  ^-      .  ' 

^  Re sp.  Kegula  pracmifla  fiUit,  quoties  quis  fcit ,  ubique  jus  fmirtt 
s  falyura  Qffe,  d.L*  8f  §*  {f-  J&.  uti  id  plenius  demonftravit  Dnj.  Fjr.  in 
.  Pifpr  ^  Sihntio.  ■  ,    ' 

Gi^.  VIIL    A»  fredjm  fonftntkndo  m  nttmonm 
oppignoratmm  vidmur  remittere  pjgmts?' 


l^.  i^L,  fT.  X/.  ^.  p .  if  ^-  "/#.  i^«^.  moa,  pign,  zx  12.  j}.  ^.  H^ifQt., 
,    Jdsmmie  efti  U  fwfcribcndo  tabula?  t^ci tc "  pignojri  :c6nf<?nti t.>  L^  ^. 
/jjf.ub.Lis,  jf.iS^^od. 
.  -  -   ■ :, ;    E  X  c.  I? )  li  addat  Mva  pi^nori?  cauf^,  Z,  ^,.  /.  7.  ft,    It^m  (ij)  fi 
'  "  |n&blWjptionedeceptusfir,  Z.i. /. /j.  A^ 

E X  c  (3)  li  ut  teftis ;,  vel  ex  alia  caufi  fufcftribit^  L,  ^y.  je  Pign. 
tlB,  ibiqne  Gofb.  ^    ■  /  .    *     ' 

Conf.  SmitK  EhoL  p.  j^.  Frantzk.b.-  n.  ijp.  Bach.  cle  Pign. '  Z-  /. 
c.  (;.  Wijfenbacb,  adff\  h.  n^ji.    Alii'tamen  putant,  justarttimiprio'- 
jpjitati^  tali  c^nfenfu  amitti,  jhd.  ff^ijffnbachd*  /-  Q^irp^  p^  u  confi, 

Cjv.  iX/   AnfignUstotlatur^repignoralayV^^ 
:  fitperfiiie  tfiuiata^ 

^^'  f^  •  .VTEGATyR,  propter  L;  iS.  §,  z.jf,  JePign.  Z.  zp.  f.  2.L.fn.eod. 
Bnina^^  ^^^^  P^gP^s  aLmcjt  infam rei  fubft^ntiam,  adeoquedurat,  quam- 

PfA^rg^      4lu  minima  par5>  f^pereft-   .  Unde  dojiip  combufta ,  inanet  pfgnus  ja 
^     '  ■'     ryderibus  & ^ea^  Z  /<.  uf-.Sf.  uoya  dpm^s pignorf  cedit;  d, L.  2p.  £. 

zi.de  Pign.aB.Carp%,dec/t:if  .    '   .  \'     t 

-   pBJf  (i)  (^g^  ^rf*  $•  p'  ^  t^f'  Quih'  mod.  iifusfr.  ubi  ufufriidw  . 
se^ium  legato,  ceflat  wfusfrudus  ptiam  in  arfea,  eMliniftis  aprdibys,  ; 
gESP.  ^ind ?ft  ia  pignore,  ^uod rem  Ipfam  fifiicit, ^ uhl  prd- 
prietas  in  ipfafubftantia  eft ,  atiud  iri  ufufruftu,  qui  iti  fbniia  jufcis 
confiftit^  qua«ntt^ta, nece0ario  totusufusil-uftus tbllitpr :  ixiprim^* 
curitas  creditoriconceditur,  quae  etiani  \xi  partemanpt;  in pofiermi 
liiusjuattafQrmappra&fcriptaau  Yii:ktejUpr.Jb.2*tit.4i^q.2. 
'      :r '  '    Obj-^ 


V£L  HrPOTHECASetVlTVRi  5^ 


Obj.  (2)  Z:  ig.  jf.  p.f^.  d€  Figr?:  a£i.  quap-,  fjdva  vel  materia  pi-^   .^ 
gnoriobligata,Tiavemexeamateriafa^am|rignorijeflfenegat.      ..  "" 

Resp.  Ibi  p6r  fpedficationem  ipfa  res  tnterire  videtiir/  indeque^ , 
ipfuai  4omittium.  qup(}jLi^  ibi  mwtaiw-  CqqC.  d..piaft.jt.    Eacteu 
rec^t  diffihfiio  C//;/7f.  Z.  j2j.  iQ.  ij2.  utrum  fciL  forma  pojtentior  jfifc 
materia ,  eanique  exftfnguat,  an  vero  non  exftinguat ,  fed  adjiciat  dmt- 
mat  aliquld,  vel  immimiat,  revertive  ad  pt?iorem  mat^riam  jpodSU^ 

toUatur}  '/-    .  ..       ... 

VfEti  ATV*.  Vide  Z.  fj.  w.  7.  f.  ^.  Conf.  Fhil  Uf.praS.fnft.Jj'       - 
*-^  :z.  Ecf. ,^uiJ.  8,  ibitiue  hte  PP.  /^B^  d^^^  ,    . 

LiB.  XXI.  TiT.  1 

AEDrLITIO  EDlCm  ET  BEDHIBI^ 

TORIA,  ET  QUANTf  MfNORIS.        / 
Qv.  l    Siptures  resfimul  venemt^  ^  uuafit  vm^/a^      ^. 
an  tota  etntkvttktur^ 

D  5SP.  Sl  UNA  venditioeftpluriomrerum^ una re  vjtiofaf  otixMStauf.  pagi 

*^  redhibentur,quianonpotdlpr(>partevaIere,propartenoiiva-^^«*  ^»*» 
|ei« :  nec  parribus  id  aauiii  vel  comtno^dum.    '  '    *  fl^^ 

Plures  ^utem  res  conjunftim  quis  yidetur  emifle,  (i)  fiuaum  pre-^^'  ^^*  / 
cium  conftituir,  modo  confufe,  L.  j^.  §.  i.  L.j^.  k  una^riim  vendi- 
tio  eft.  (2  Si  non  facile,  vel  non  pie  fcparantnr,  ut  fratres,  L^j^b. 
(3)  Si  ut  uniim  corpus  fpeftavit  emtor,  vel  ea  mens  aliunde  appa-^ 
teat ,  ut  fi  quadrigam  emlr ,  vel  comcrdorum  chorum ,  J.  L^j^  pr* 
j^lin.fingulaspreciumconftitutumfiL  "    ^ 

Ob].  L.  j8'  /•  ft^'  ve^f.  fi.tanm adiiitMm  ediSim^i:.fflb.  ir  v 

j4>i  tota  emtio  non  vitiatur,  etft  linum  precium  conftituium  fit  •  / 

HEst.  Ibi  diftinde,  noh  confufe,  precium'fuit  conftiti^tum^  fciC  •      ')  ^ 
in  fmgulos  certum,  fed  una  fumma  comprehenfura ;    qupd  exi^ 
ftie  apparet,  ubi  exdpitur  cafus,  fi  feparari  res  non-poffunt,  ijupd  o    •  ^ 

fit  precio  confufe ftatuto ;  quia fdri  tum  nequit^  quidlineukbVgieaiic;*-^ 

.         ....     ...Jj...    :.-.'.      .    •  .  .       ^.  jgj--^ 

COCCEJI  Jvir  C«NTR.  P.D. 


$8.  LV».  XXt  TiT.  L  I>E  AtBtEiTto  Ei)iota, 


Si  PLURES  vendrtioaesfitir,.folares:vitipra  redhibewr,.quia  1^^^ 
tfiflrinegotroruniutifeperinutilenoavitlatuirr  ZJ  ;-/>r^y. /^^  ©► 
Gonf.oninino.Z/i«f- /*►/>►  ^/-    -.  ;• ,    /     <,- 

.  %.  \i^  hnmUcatmeMMuumEMumhcunt 

haheat> 

lauti. pap.    "gJEGATVK;  (r)  quiajocatfoneynon  fiebMit  in  foro, adeoquenoff . 

411.  wib.;    J»^  ne^tinebantadPr8etoruOT(qui  autoresfonthuius.Ediai;  jurisr 

^^M«»    diaionenr.    (2)  Quia  hoc  EdiOum  contra  Jus  Civiiedatur,  quoi 

fi^erinonibleti.n.ro^nininjipra^udi^ii^^aUs-.eftnudtuiusinomen- 

taria^tempofSfiacetfceffib.    Atquehmc  (3)  liquisrem  viribfam 

locavit,,  datur  adlio  condudi..    Accedit  (4)  textus  exprefllis  in  l.  S3.   -. 

'     ibi :  vcffditianetfalttr ,  ^j:..  &  mox  r  de  hcationibws  mbil^f>ff.b:  f.  - 

'  Ob  j..  (r)  L  2.  pr.  Laf/ir.  ubi  locario;  &  eratfo  iisdem  juri?  reg«-i- 

Ks  conftare  dicitar V  ergo  eriam.  in  locatione./Edilirium  Ediraim  ob- 

tinebfr..  .  ,      ,    f 

Resp.  El!entfa:tamen'dffIerunt,.a^eoque  hadlenus  &quaBfnde 

pendeBt  regulis;.    Cum  igitur  emribne  jus  perpetuura.  transferatur, 

Sa^aifione  vero'  tantudt  tempor^riur  &:  niomentariusrei  ufus ,.  adeo^ , 

que  leveindepTr^udiduijv,,.^'  hacfpf^  dTflfereaifiajoritvr  jusJUud 

«elcinderiy,  quod  rion  comperit.in  i^ebus.parTi  inomenti  r  fi  9*^^  .^. 

nijSft-promiiTuiiifit,,  velcUlpa^rorcatofis  appareat,.  ex  condudto  agi- 

potelt  ad  redhibition4tiT,,f,.  :i..</ryi?S.  f»?A. 

^    DrssENTir  (2)  Cujacim.  L..  12.  Obf^S^  arg,  L-33.  C.  l«c\,  Cwd.', 

■-^'•'xU'.  utFiceatm..        \.  .     •..■.-';;- 

•'  '       :   iCEspbiinENT  qufdajnvibftantximdiVf,quodob  vitfumlQcatiO: 

.. .  \  .conduaio  intra annumfolvipaffit^  videlicet,  aaion/e.exipfd  con- ' 

traSu.    Reftius  vero^  cum  Goth,  ad  d.  L.  refponderur^  fpuriam  eife 

illamlegemC6dicfs,.&a  Cujaicfo  adje(9ara;.  . 

•  Cdhf.  HotmuC  AiObpi'}..StmvM'Evohf.  aiEx.  2/..th.^.I)n.^ 

Bb'^ef.inrefolut..adba..LautXom]i^p^^n.^iUFrimt7,k.h.n.-.^S. 

Qif^  ilL    A«  vendmfirvO'  muto' aut  futdb\,  Mdilitioi 

-  Ediffohcus^fil 

tMC.  pMgi    "M^EG ATv»,.  L..3.ffth..  nam  locum-  tantuntfiabetEdiSum  fn  vitiis * 
f\  ^^^  hKX\\AhuSyi^vi^d:\acnoni\JM„L.i^^^^^ 

■'     y  "         » O» j.  t  p.  eol.  ubf  njufus' dicftMr niorliofus. eflejtUn^eDiJjnrno  ad 
.jB|UitkiniEdi^i.periincre..vid^^^  " 


I  • 


Et  Redhjbitoeia,  Et  QyANtrMiNOKT«. 


.   He».  Eft  qmdemmorbofus,  fed  non  talis/ut  imle  detur  aftiooc 
.Edido,  d.  L.  j-  Sedhic  mori>us  recenfetur  inter  vitia,  ob  quae  4atu&  \    ' 

aftio  ex  ipfo  ccn^du,  Z.  ^.  ift. /. 

Qv.  IV^  Mmtort^fctmt vtmm^^etw  , 

7?  ^^r  ^rocuratmm  tmt^  tjui  vttfum 

ignoravtt^i  -  ^ 

JJ  ssp»  J5;;wi  non  datur,  at  j)r«7ff/r^orredhibltoriaagere  potdl,  laia.  pagl 
J^fi^^  ^^w^  emit:  nam  contraftus  injtus  eft  inter  procurato-^".  veA. 
rem  &  venditorem ,  ille  ergo  revera  eft  deceptus,  indeque  agit  «*  !^Xi^*    ' 
MUtio  Edifto,  quod  vultemtori,  qualis  hic  dl  procurator,  omnia  ^^^^^^' 
prodi  vitia.  Fid.  L.ji.  jf.  ui.  .     ^    * 

DiS5E*iTiT  Connanus j.  Cmm.  /^,  propter  Z.  z> j^  3e  Contu 
mt'  ubi  procurator  non  agit  exemto  contra yenditotem,fimandan« 
'fcivit  vitium.  '.•'"'  .    ^   . 

Resp.  LoquitiJr  textusdenudominiftro,y«/ w»y«^;?omm^rd^^      .    -. 
'trabtt^fednormneJowini;  quod  exemplo  fem  apparet:  hoc  cafu 
enim  ipfe  domlnus  contrahit,  &  procurator  nudum  eft  inftrumen- 
ttmi,  iiijeque  deceptus  videri  ijequit  contrahens,  cum  fcivjt  vitium. 
Conf.fupr.  tit.  de  Confl.  pec^  q..^.^f. 

^     Qv.  V.    hn  concurrant  aBio  redhibitorla  ^ 

apimaforia^  j^     - 

.  A  FFiRMATVR,  fed  eleftive,  L.  2j.  §.  u  de  Exc.  rei  jud.  uti  iti^j^'^^ 

pmnibus  aftionibus  ita  obfwvatur,  ubi  ea^lem  res  petitttr:qUQdtf«^r»yr,>  * 

hic  quoque  contingit,  d.  Z-  2j.,§.  i,  ibij:  nm  pofietior  a^io  jstiamtum  redhU 

.redbi^itionemcontinet.  titoris&c. 

Ob j.  £.  ^j.  §.  ^  b.  ubi  dicitur,'qupd  inftitutaaSione  seftimatoria 
.  adhuc.agere  liceat  redhibitoria* 

R  E  s  p.  Cafus  ibi  fpecidis  eft,  ubi  in  totmn  inutilis  eft  fervus,  ita,  pt         : 
pknenonexpediat.dominp,  fervum  habere:  tunc  enim  etiam  iBiti- 
*  tuta^fliriiatoriaexofficiojudicistotatesrecCiite        -  ^ 

Q^.  yi  A»  affiones  ex  cofrtraflu  induant  naturam 

redhibitoriie  vel  defiimatori^g^fi  ex  iis  agitur  ad/ 
:  :   fohettdumcontfji&um}  i  J^^* 

l  jta  jftttat  lajJterbacfaius  p.  ^/>  yjdeiit  enim  Doftorer^eX  coufaraau^j^  '  ^ 
bpnse  iidei  ^tian^^MMQb  ad  rafol^diUBCCAtxaduiv  kuQque ^^^^4^    . 


<Imw  X3J1  TiT*  II^ 


.1 


s^ticaxe  eooti  quoque  refolvi  negotium  ex  cs^ite  vitii  ^  un^fc  coaduy 
4unt^  ex  emto  fieri  redhibitariaai^  &  qualitatem  adjedtanu 

Verum  nonplacetjhaeclententia:  nam  (i;  percoflcurlumteftiones 
;ju)n  mutantiir,  fed  ubi  dua:  aSiones  concurrunt,  cuiusque  natura  ^ 
pracftatiofaH^amanet./^^i.  yf^^r.  m.  de  FdSf.j.  i/f.  ^tit.ndL.A^f^ 
»^.  /f.    Cum  ^irui"  2)  fimpliciter  adlia  hic  detur  $x  contraftu,  etiam      . 
.  ^  adreicindendum  contradum,Z.-f^.  y.  r,  &.  Z.  f^.  /.  /. jfl  Locaf.^ox^ 

i\'  ^    '  poterit  ejus  natura  &  praeftatio  mutari  per  concurfumrcdhibUoria& 
rleque  3)  id  ullibidicjtur,fedcontfariumapparet  ex  L.  u  /.p.  i^  a 
'  <kbi  adioemtidatm^adrefcinder^dum  negotiutti,  ob  vitimn^contrar 

fluni,  non  vero  redhibitoria,  adeoque  invicem  (fittinguuntur.  Sarie 
(4;  diveriijininaBUtriusquefimtprteftationes,  Z.  /j.  J.  fin.de  Contr. 
Eait.  jtmB.  L.  ju  jf.K  L.  44.  .$.  /.  h.  Alteta  eft  ex  edido,  ahcr^. «  •  . 
contraftu:  alte^'a  ex  Jure  l^torio,  abera  ex  Jure  Civili:  Nafl^ 
bonae  fidei,  hac  arbitraria :  Ba  durat  30.  annis,^  bac  annofinitur  &c» 
.  Conf*,^/na'.  Rx.  26^  th.  12.  ^fupr.  tif.  de  Fa£i.  q.  i^. 

L16.  XXI.  TiT.  ir. 
DE  EVICTIONIBUS. 
Qy.  f.     hnipfc  vendkar  evincere poffit? 

J^.  H^'     A  ^*  ^  *^^'  .reguhriter  enim  quidem  tertius  evincit ,  fcd  aliquan^ 

iim M&^        *P^^ i)cnditor^  fi ftil. is j^ofteafadusell (Jominusrei venditap,. uti & 

^  '^^.  ha^res  faftus  fuerit  vero  rei  domino :  quo  tamen  cafu  duplex  contra 

.^  Juinr  vendrtoirem  remedium  cft :  (i)  ut  agens  repellatur  exceptione 

dbfii  quia  contra  fuuni  paftum^enitr;  (a)  ut,  ff  poift^r  id  maTit^ 

teneatur  reevida-deeviftione,  Z.  /7.  Z.  iS^  L.  i^.  h. 

Idem  eft,  li  venditoris  haeres,  Z.  /j.  h.  vei  fidejiiflbr,  Z.  //,  CJ0.  evin*. 
cat ;:  nam  hi  omaes  debcnt  fadum  venditoris  piieftare,  adeoque  per* 
inde  eft ,  ac  J(i  contra  fuum  veniant^  Z.  ?.  C.  de  Rzh.  aL  non  all  Ir  h^ 
adeM.K  * 

Qk  n^ .  hn  emm  rei  aUenay  fuccedens  ver 
:    0vincere pojjit'^ 

tiiftiii/it  .  f^  ESF.  NonagitJidevidlioneflvquoadefFeduntftipuIatiorasdupB; 
taut.  pa^.      ^  quiahaa^nuspercdnfulionemejcftindlaefteviaionisa^io^nani 

^Jf^  tf  f^ipfo  rempet^rct,  L.fi.  L^t.  /,  /.  i.  Sedex  natura  negorii ,  ad-   ' 

^^  eo^  adioneeniti  emror^ctconrravenditorem»  sid  OBtae  i4,  qiiod   ' 

iRt«r^ft>m;(iicwa 


5e  filflCTION^BVe^ i^ 


Qv^  HL    /ii/  valeM  paSfuffif  quod  venStor  non 
debeatpraftare  evt^ionem} 

*  JJ  ES!^.  Nan  vdet  padftik  ratidiiepFacfi,  &  ejus^qtiocj  fntereft : z;j»f,  ^^ 
*^  at  ratione.dupU  &fliwdi:upl|  jfefiufi  fft^  valere  paaumf  «wmh.  ^erb,' 
quia  partes  de  fuo  jure ,  fcil.  diipli  .&\fluadrtipli ,  difpotiere ,  iflM^^^  ^^^ 
pafto  renunciare  pojirunt,  fuv}  propter  2.  //•  fi.f.  de  J4^-  em.  itti :  ^^' 
utiUtatem  non  dekri,  adeoque  eviaionis  prseftatio  loclim  non  ha- 

bet,  quatenus  ei  renunciaf um  eft.  r        ' 

^      Ob  j.  ^.  Z.  //.  /./.ibh:  pf'eduin  '^idenr  dekri^  re  eviSta  ^c.  «- 
go  videtuf>evjdioni  renunciari  ridn  jboliTe»       '  / 

Resp.  Cunxrenunciationes  lint  (iriai  jui-isr,  is,  cjuirenunciatpra^ 
flationi  duplf,  vel  quadrupli,  non  renu^iciat  repecitionl  precii,  vel  - 
^idni  propter  dolwni  venditoris;  diverfa  enim  funt  ren^^nciafe 
evidioms  ai^ioni^  l  e.  ei,  quod  propter  evrftioncm  abeft,  &  r enun- 

dare  repefitioni  precii,  quod  foivitV  &  quod  fine  caufii  «ft  penesi  . 

vendxtoreai,  aut  ei,  ^uod  pi^optef  doliimabeftt  A  dolo  fecerit. 

Mmt/d./. 

Q^^  iVi    Aff  emtor/cienSy  rem  ep  alienam^  fr^cium:  ^ 

repetat} 

JJ^EGATViij  quiaidoflafrevfdetur;  necjuebeflefjcia  Ajlefas  iaf^l^-  t^^ 
tur, L.  27*; C  de  EviEt.  ibi :  contrajttris  pofcit  fatimem^  L^  ^'vltml^* 
C  Cmm.utr^jud.  ibi %  t\mtum  e^vi&icnis j^^i/fionem^c.preibanteSf^^        ; 
i9s  tmveniendifacuttatem  bahehitis^  *      . 

Obj.  (i)  L:uC.Sive7td.pign.M*.  oferentt  fe  frectmiaintifc.tt^   ' 
ga  emtor  non  tenetur  fundum^  ma|;s  fide  emttun^irettihier^  nifi  ebtsl^ 
Caprecio^ 

Ke  sf:  Agitur  ibi  de  debitore^pquf  ncfi^  detet  tocfsm»  eapere^  fi  cte'' 
ditor  qius  reni  difltraxit  dofofe,^  indeque  re  ^  miore  receptapr^ 
ciuitf  offel^fe  tenfetm?/ qai*  cfebuit;  .  . 

Of  j:.  (1)  L,f  /.K;aCoiam,Jefeg,  %U  EmtOt  attem^fcietti 

•  tti  gravamen^f  adverfus  vefidifotem  afliofJeni  bahaf,  fantum  ad  refii-' 
futionan  precH^  ^ 

Resk  tmtory  (^ywHt  zi)iiiet^^€f€iif,^  fnfe  cottdjfione  ftfgak 
fomr  ^on  emit  i^ehvilurnajdiiy  nec  dl  proprie  in  ftiakv  fide>  i^jL 
tee»  fuii  dosuBti^/  ^lU^  veftdendi  HhMiv^  ^m  itlMiiiff  innce^ 

n0         ^  •    «r  ' 


.    jcepotperk,  &gravamen  irfplerisque  caulis  certum  fuitj  Singula- 
riter  ei^go  id  ibi  conftitutum^  ur  preciuita  repeRitttr. .      . 
Conf.  Dn.  JSerger^  b.q.u 

misyahipfouftdt^rjifaBa? 

isut.  pag,-  .  J^egatva:  8cJ\Sy  i^\  rem  alienam ex  illa  diViiione  accepit^ tion 

4»4-- ^^"^^*  evincet;  (i)  ^uiapaterpotuitin^qualiadare,  &re(^eftu  ejiis 

vel  ab  ipfo    ,^Q^rio  eft ,  iii  caufa  autem  merelucrativa  ceffat  evidio.    Atque 

^^*  ^it^ {ilx^  de^iditur in  L.. yT^jf-  S-  Je  Leg.  2.  ibi :  ^viElis pradiis^rtul' 

la  cumfratrihus  aSiio  erit^  &  in  L.  6^.ad  SCt.  TrebeJl.  teeres  fidudi^-* 

•tius  reftituens  hxreditatem  prseceptis  quibusdam  rebus  non  favet 

de  evidione  eis,  quibus  reftituit  haelreditatem  ex  dilpofitione  tefta- 

-toris. 

^  Ob  j.  (i)  Z.  ^.  /-/.  i-  ibi :  in  dominum  aBio  dnVitur^c. 
:R£$p.  Loquitur  de  divifione  ab  alio,  quam  teftarore  fada. 
•     Ob  j.  (2)  t.  ^7.  /v  S^  infn.  de.  Leg.  2. 

Rese.  Exceptio  eft,  fi  mutiia  vice^legata  debentur;  i.  e.iiabeb, 

cui  res  aliena  ex  divilione  legata  eft,  itidem  &  viciffim  evihceriti 

j  aliquid  legatum.    Siigitur  hic  petitfibi  legatum,  repdlitur  exce- 

ptiorie  ddli  /x\\X()d  iidit  a  fe  legatum ,  fetfi  allenum  r  prseftare :  ^mo 

enim  yidetur  agere,  quod  cototfSJiVoliintatem  defuntli  veniat. 

Orj..  (^)  d.L.  Cq.  '&  L.  72.  ff.  ad SCt.  Treh.  ubi  haeres,  qui  pcae- 
cepta  re  aliena  reftituit  fundum,  agit  ad  eviftionem,  cum  tamen 
.  hic  quoque  hseres  liabeat  rem  ex  divifione,  adeogue  ex  caufa  lu- 
cratiya.  '  ' 

HtSP:  Hseres  fiduciarius,  qui  rogatus  eft,  certis  rebus  dedu^s, 
,  fepreditatw  reftituere ^  haftenus  inftar  legatarii  't9i\,  jf . ^lliijh  de 
Fideic.  bar.    Re  autem  aliena legata,  seftimatiodebetur,  raodo refta- 
.  tor  fciverit , •/.  ^^ Infi.fde  Zeg^ 
"^         'f  ,      .   . 

Q^.  VI.    A»  M  donatmt  rmuijeratorlaevWtii 
'"■'"_ ■  ,  •  '  prafiandajit*^ 

^"f-  M-    ^EGAT vR;  (0  quia  remunetatoriae  donationes  ex  mera  libeFali- 
*' tto«!i"*^  ^^  ^  "^^  neci^ffitafe  cogente  fiunt,  adeoque  ceflabit  eviflf o, 

Z  rmuHt.    L.  iS.  ^fi  de  EviB.  \ '  Nani  (a)  potuit  non.^feunehMfe,  Sc  re»  nieri 
^tWai <iWf»>indeQue  eJaula  inef e. lucrtitiVa,  'Z.':^.  ife  DwaT-    14}ue 


rstori» 


ONlBVt*  ^j 


(j)  ita  twditur  jn  Z.  5/.  /r  it  v>X\.  •        •  /•     ? 

adamidoi^,noircenfeturftert§^^        '    ^Ut  Its  denuncia- 

remunerationm  mxvcciiittx  Q 

Sfrwv^.L/.  i/:il^^f^^::(fi^^^  ..  -^tlibellus  ^*^->^-^ 

uM  remufleratio  <ljcitur  merce^la5<^y^^  :Vju  \;  -..   -  def     ♦'^*  ^- 

Re  sp.  Cafus  ibi  fingulariirinn^funt/ubi  i,i^  ^  "^xr-nt  -•     '^^ 

quod  viram  reinunigxajfi ti)s  pr^a^rf Onj  eripujit;,  'ye\  ^^  \^  '^'\u         ' >  a  OV. 
near jnorura  Sc  artluiii  i\  his:  ertjnv  cafi&us  'Qpei^a  i:i5t$vt^  ^^^^  ^  -  "    ^ 

E"nde  iriftar  mercedis  iir,:  &'  fn.  tali  i^emufierktioWs^  ^''^^ 
ularja  funf-  ,Qo/-h.  j^  ^.  £.  j^.  "  Atque' Hae^remun^^'^^^ 
if  r.egufanj  iii  cafjbus  non  exceptl&  ^^V  ^ 

Instat  {2) ^Siruvms.^d^liti  a.  Z.^  2J.  decaufa  niere  \xj       ^ 
fpd  fe  fup ponere  caium  &  talia:  mQrittf,^  prppter  qua^' afticj ^5^^^ t 
dinaink  ^tun     ^ .  ..    '■  ''''   ,,    •  ^•'^^^^ 

KeX?-  F^funv  eft,  //!  J^.  2j.  ag^fe^de  cafura  mereiucratfva  t^ 
exprefle  loquTtDn  de  retQunei*^tor|^,«  que  nqp  t%  neceflkate  yH]^^ 
Et  cuntpauci  cafiis  in  jtfre  enumerentur,-  ut^talis  atSio  extraordin^I. 
^  Jocum  habet ,.  h2t  exceptiones.  ft?h^nt3  cpgulanr  in  cafibus  non 
qtcep^./  -    -  --^  ';;^;'.^^-\-    •    ,  f  •  ^  •  <  ••  ^"'-•'  ^^   V      ^ 
'Cmr.Dofforer  apud  tauf.^  ^-  L  Bruhn.- h^TJf;- 1.  h^.Hn.  Phrl m        T"  '^ 
Pif^.JeOhltgar.ad'anti^'i   '■  '"       '   *    /  *'  -     •  .    •  >  ' 

Qy^  VII^    hnindonamnejm 

'.       focumhaheat?       "  ^  *^     ''*    '    '^ 

ltrE/5ATVir  j)er textuni  expreflum  inTT..  13:  /.Ydeponat-         ff*^*  '^f 
^^    Exc:-  (i)  fi  ablofe  dbnntum  eff^-^ii..  '7f..fe)-  fiW'€iidi<J<fe'j;,tS^^^ :        | 
CTOtumr eft ,. L.  2:  {?.  R  five  nudp  padp,  fiveper  ftfpulatfoneiii.-  "  '  frJftatnr fir        I 
Ob-j:  Z.'U  C.  de'^ir:  /fef.  uSi  prseftatur  evifiio  in  dote:  d^naMn^ 

.  Re^s  Pi.  Hoc  verupi  eft,  fi  in  genere^romiffio  ^^otis^rarceffit  r  naffl^^*-  .     . 
ffos  tutic  iion  di  finipler  donatior  f^titijlus  pnerof us,  ubi  omnino'       "  ^ 
evfifltib  focunr  fiabet*.:      •    '  '        '•'•'•.     r..... ...  1;.. 

Secusr  erp^,  fi  proijiiflio  generafis  non  pr?pceJHt,  fed  vel  do^y 
firaditibnemcipit,.  vel  certa-re*aliena  promittihir;  tunceninjea^ 
dism:  ih  dbte  regtila  eft^,  ne  eviftio  fnde  detur ,  d.  L.  u  -vcrf.  St  qni-- 
dem..  Sola^  iehWiiHr  respffemJflayertradita^  nec  aliter  debitunl 
^.  Ergo'  lucrum^  peteret,  non  damnumr..  ^  Nec  dos  iUa^natiira 
«ft  titulUs  onerdfusj  qmanjaritus  etiam  fine  dote  alimenta^  uxori 


■^rr  -.,» 


n 


LW5Bai  TiT.  n. 


^r^rii-ru 


41^    Vtrb, 


Laut.pag. 
415.  vcrb. 
lion  ttiam 
9x  latub 


4I§.    vttb. 
Jenuncia^ 


pjrfBft^rie  tenetiir.    Sdla'*gt>  pr6nii|fio,  d<H«ni  dai^i,  «fficit,  tit  caufe 
■,  Jit  .oneM^,  v<?l  ft  ^Jflanato  yeftldlo  ^ta  fie,  </.  £.  /.  yide  latehiuic 
te)ctujp  «J(;plic4irt5m\^«t?/ K*".  js.  /^,  io^  .<  .  .   ^, , 

,  Q^r  Vlll.    hn^  a4  pr^fitatmem  $v'Monls  pijJicUt 
fetttentia  ffondentfjatma}  ;• . 

JJ^^OATVR;  f$d  «ieJj^t  r^s  a^tii  evi^a,vel  aefti^atio  litispneftita 
?ili^  //,.  L,  i^.  ■/.  /:  qtiia  alias  emton  fufficit,  habere  hcere,    Un- 
45  idj;m  eit,  fi  vi^or  gnt?  ^bduftion^i»  fme  haeredc  mortmis  fit,  . 
.^Uteij^tori^onav^rit,  ^. />;j-7,/. /,     ,.      \    • 

ExciPE  cafwn,fifciensremalienainignoranti\jdididit,  tuncen^k 
obdolumfuumftatinitenetur,  l.jo.  f.  i,  de  A^.  emt.  L.  zi.pr.b. 
.  Qpj,  L.  ;,  C,  %  ujbi&finteeyiftioneniftatiinac  enitoagttui'. 

Re$p.  Ibiven^'tdrobligQVerat'^liir^mvenditam,  Indeque,  quial 
rradit3.nQi?  fyit,  /siptor  agif  *€.x  mto  ,ad^r»deii4um.  \      '  .        '.' 

C;;^,  IX.    Anevi^io.pr^ftattdaifiresfer  lattium 
.'      arbftrifi  ein^A}  ' 

JJEGATVR,  t  j^  /:  u  3e  'BviU,  ubi&ratio  additur,'  qula  nUfla 

.  ^  n«cefl^at3acQgeqtefef9fubipil^ta|Hbifjrioemtor,oaindebuifl!e^ po- 

•  tius  judiciumsxp^^arej  v?l  damnatu?  redpaionead  arbitriumbgni 

virirein^ineegro.tra^are.  ^•«^«/^(iSrm'.^^''^/»/^^^  " 

Q^.  %.'  jin  denmmth  etiam  fieri  d^beat  autm, 
Jcietftiyjiteni  motam  effhl 

iLttiKJA,  l,  S,  l.  iff.im^cpd(ff  negofmii^d^lidaiifjenm- 
qtatmi  probetvr  ^c,  C  de  Evi£i.    Nani  cwi  fit  beneficium  enj- 
toris,  renunfiare  ci  yid;?t^r,  fi.ijprt  depunffaf,  ^ecdef9nfioii'em.giifo- 
risreqtririf.  .         .      .'    ; 

de  Contr,  emt.  L,  n,  inf,  C.  eod,  ubiilli  ceJrtioriFinpn  <Jebet,  quiuon 
igporat,  '^    •■ 

Rpsp.  Vpi-a^ftiilafegula,  uti de  foki  fcientia  f^gipur,  fedhic 
uon  t^nturjj  icire  debet,  litem  motvifi  e%,  fed  &  prxtjerea  fcire^de- 
bet,  fe  vac^tum  &  fequifitum  e/r^  a4  #fende«d«B»,  aififtefliiumflue 
J^9SHi9f:UliU.23rl'^.Q>k^  ;...    r.v;    ..    :        . 


Qr.XI. 


DeEvictionibv«;  ^  ei 


Qy.  XI.  A»  txmplum  UheUi  aufori,  m  lis  demncia' 

tur^t^anstnmi  dcbeat% 
^FFiaM.  quianejgoduni  denundandum  eft,  indeque  vdlibellus.  ^'-  >«• 
vel  contenta  libelli  ei  coramunicari  debent,  jieque  enim  defen!  ^^'  "^' 
dere  pote%  qui  caufas  litis  mot»  ignorat  *«»«# 

Obj.  L  17.  C.  k  ubi  pratereaaiihil.requiritar,  quamut is\  a^^ 
quo  res  evmatur,  autorem  fiium  certum  faciat. 

^  £f  "".J??^  f ""  ^'''^^  ^"^^  ad  ^eaum  defenfionls,  noa 
autempotea;^efend6re,quiignorat.caulas  iitis  mota^ 

Qv.  Xll.  |f  Wm  //j  denunciatur,  an  isfuis  fumtibus 
defenderereum{;onventum  debeat^i 

]^£sp.  $i  ador  obtinet,  tunc dubium  noft«ft,  autorem fumtus1i-J^>^.^ 

Su^^  J^mn^^r*^-'/'^  q«iaifljuria,  qu^fitemtori,  («tiinhocI^'if" 
c^^  calumniole  ei  i,s  movetur,)  venditorem  non  debet  con-       *^ 
ttn^L.j/.  /«/  /^.^  de  Evia.  {z)  propter  Z.  18.  inf.  C.  eoJ.xHbi 
dK«ar,quod  fi  pro  emtoK^  pronunciatimi  fit,  iUe  r^remmi  adven- 
dgran  nou  baBeat.    Accedit  (3)  quod  venditor  prfeftiterit  «ntori 
/^^^^-i^^r^caluimiiaauteraillacafuseft^qiiinocetdomino.    Ne- ^ 
que  (4  damnum  eft  emtoris,  quia  ratione  expenfarum  femper  aftio, 
nemhabetcontracalumniatorem.  (5)  l>ropter  Z.  jS.  pr.  dt  Y.  O.uhl 
dintur,  ftipulationem  illara :  lahere  rtcere,  tantum  de  meo  faflo  in- 
tdUgi,  nmurum  id  proraitto,  ne  ipfe,  vel  haeres  m^  faciat»  quo 
.jnuias  habei'€  liceat.  Si  vero  per  injiu-iam  lis  moveturemtori,  Wnc 
non  par  me  ftat,  fed  per  calumniam  tertii  aftoris. 

Conf.  Struv.tb.  /^  b.  Aliud  tamen  videtur  dicendum,  fi  tertius 
nonper  calumniam  aaioiiem  inftituerit,  fedprobabilem  litigandi  cau. 
lamhabuerjt,&ex{)enfaefortecompenfatKiiVitjnfententia,tuncenim 
«quitatimagjscoiilonumvidetur,  autorem,  qui,  firemretinuiffet, 
fumtu$litis  ferredebuiiTet,  expenfashas  praftare  debere. 

Qv.  XIIJ.  .An  denunciatio  autorifieripoffity  kte 
jam  conteftata^i 

A  PFiRM.  modo  defenfioadhucfitintegra,ifecre5  fitpropecon.^'/'"* 
*  demnationoii,  Z,  2^.  jf.f.  h.  .         ^       ^«ft  ^«r. 

j  -  T ,  4»<.   v»tb. 

coccEji  jvft,  co.KTR.  r.n.  .     "^^  ^'^ 
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Idtjue  verutti  effi  in  pnmibus  negotiis^  bma^fidei^  quia  ftatim  ab  inir 
tia  in  jiidiclum  deduduin  videtuTy  quicquidatauuin  &  bonuih  eft  t 
at  aliud  dl  in  negcttiisjlriffijiirif;  ibi  enini  ftatirn  ab  initio  adcita- 
tio  fieri  dcbetr  quia  in  Ws^m^otiis  poft  liteiu  conteftaaam?  ni&ilaiMi 
potdl  officia  judlcfsw 

Atque  hinc  apparet,  att  in  legati*  prius,  quam  judiGiUffl  acdpi- 
tur,,  dettutoafiafieri  ffebeat  harfrdi^  iJ  ip.  /. j.  de  Leg.  ?.  quia  lcil. 
cft  nfegotium  ftrifti  hiris.  Conf  SiruH.  Ex.  27-  th.  iS^  rlique  Ev^t. 
Nott  €1^0  tpecialeed  rnrjfoir^egaris^uti  lauterbnebius  putat,  neccaiP 
fa  fjjecialltatis  y  qufl&  a  Gothafr^  ad  d.  U  affertur  r  nimiriint  qiiod  fit 
fauf a  hjcrativa^  ulla  ratfone  probatur. 

Qy.  XI Vr    QuiHHt  jurhJityreincorporaTtevt&a^ 

tMt^fog^  D  Esp.  ym-e  ipfa  venditOy  leiii|)er  de  eviftcne  s^itiif :  nani  id 
^9rpor^  pmnino  prscftari  debet..    Xe^  m  qua  jus  eft,  vet^ita^  non  s^* 

fi*  6*^        *^i  «T^ifi  J«re  illo  evido^  L.-  ^j.  L^  ^S.  L.  ^p.  h.  Servitufe  cvifta,  non^ 

kemr  Z-  i^Je  A£i.  mf.    Niii  optimum  maximum  dixerir ,.  L  p.  b. 

Hareditate  vendita,  non  tenetur  de  finguiis^  Z.  / .  h^  ^tik  grege  ven- 

ditov  tenetUTy  Z.  72.  h^  etfi  unum  precTimi  conftitutuiu  jit,  d.  L^sf* 

de  AediL  edi&^  -^L  jj.  ^^^de  Cotitr.^  Emt. 

'    Qv.  X  Vr    Si  emtor  affioms  ignorety  debifurn  ejje  ini-^ 
doneum^anvenditorkoneumpriefiare 
ttekaf'^ 


mn  ettam! 


lauA  i^r    KTecfatvrv L.  ^.  fT^  de  Har^  vend.  qufa  adfones  confiftunttin  lu- 

vo^   «erbi.    ^^  j*e  agendirnou  in  jureagendi  cum  eflfefiu  x.  jus  perfequendi  ven- 

-..-.  -*  dftum  eft„  non  res^  U.  t^.^  jf^f^  f^  de  Eviii.  iibi  enhn  imputare  emtor 

debety  quod  non  diligentius  fnquiiiverit.  Struv.  fL  2j,  l). 

Exa  Nlfi  dolo  cdaverit  venditor,,  vel  ajiter  padtum  fit^  Z.  22. 
/:  2.  SoL  M,. tv.  d..  Z..  7^. 

O B j.  L.  jfK  §.  j.  de  "Jifr.  dot.  ubi  marfto,  cuf  nomen  fnixloneum  in 
dbtem  darutn  eft,,  tunc  demum.  id  fmputatury  quanda  fcivit ,,  nomen 
uiidoneum  elTe,  noiTy  quanilb  ignorat». 

KesV'.  periculumdotfsregufarirer  eff  mulferfs;  perfaiTuiu  enint 
cfteflfeftusdominii  natura[fs>quodpenesuxoiem  manet.  Hinc  ergo 
tnm  deraumeffipericuIummaritf,.quando  fpielciensdebitf  quaiitare» 
3Iud  recepit.  Conf.  Z.  ^/.  h.  Struv..  d.  th.  2j.  ib  qfic  EvoL 

Oej.  L^jj^Cldk  7>/7W^^5rUbitransadliomsnominetraditafun- 

do 


Dj£   EvicTio»ittV«.  ^7 


do  vel  alicfto,  vel  obligato,  is,  qui  accepit  fiindum,  poteft  agereprse- 
'     fcriptis  verf)i5.  ,  . 

R Es p.  Ibi  pe«  alieija  v^ditafuit,  uon  nomen  proprium^ 

Obj.  Z.  ^.  ^  Z?^/^  ''^^A  ubi  aaio  nuUa  dicituir,  quse  inanis  eft,  & 
inidonea  propter  inopiam  debitoris:  ergo  cella  tali  aftione^  nuUa 
ceffavidetur.  ^ 

R£  s p.  Nulla  left  ajftio  quoad  efieftum ,  .]i<m  vero  quoad  potefta* 
tcmagendii  Goth.  add.  L.if. 

Obj.  Qupdvenditor,i^ivitiofamvend^ti,poffitconveniri,aff 
non  etiam  lUe,  qui  adionem  vitiofam ,  feu  inidoneani  vendit. 

Resp.  Aftio  inidonea  non  eft  vitiofa,fed  vera.  d.L.  7^.  * 

Qv*  XVI.    Kfiy  parte  reivendita  ev0a^  venditor 
prajlare  debeat  evi£liouem  ratione 

D  £$p.  D^inguendum  ^iky  /7»  lacfus  agat  a£lion6|ex  ipfo  tontra-/|)'i^  rn 
^  du,  V.  g.  emticRiis,  locat}eni$  8^.  myexo  agat  ^ione  ex  ^ujUtviSm 
pulatu. 

Itto  Cifu  venditor  prjeftat  totius  rd  eviAioneni,  five jpartesTei 
tat  Iiamogenex,  Uve  heterogeneae,  de  quo  «fu  loquitur  L.  70.ff.de 
Btn^.  8c  JL  2j.  /.  u  de  Ufuc.  adioneseniin^x  Ulis  contradibusfunt 
bonsc  iidei,  unde  agrtur  ad  omne  id,  quod  «quum  &  bomim  eft  j 
a^uum  autem  &  bonum  «ft,  fervari  pa£lum  adjedum ;  &  huc  quo- 
que  pertinet  L.  i.ff.  de  EviQ.  ibi  x  afiimaiifur^  &  L.  ^^  pr.eod.  ibi : 
aftmij  &  L.  \f(f.  eod. 

Hoc  ^ij/tflspfus  non  agitad  eviftionem,  quia  in  aSione  ftipulat! 

nihil  debewr,  nifi  quod  verbis  elt  expreffum,  Z.  ^.  de  F.  0.  atque 

jd  expreffis  verbis  ita  traditur  in  X.  j^.  ^.  l  de  EviB.  ratioque  ad- 

\        ditur  in  L.  ^j.  eoj.  Eaque  fententia  connrmatur  €x  Z*  ^^.  pr.  ^fetf. 

\        h.L.f^.de  Contr.  em^&c* 

\  Exceptio  eift  in  cafu,  fi  partes  fint  homogenese,  unumque  cum  rt 

'  nomen  n^beantt  tunc  ^im  Isefus  non  pettt  rem  diverlam ,  fed  ean^^ 
^  dem.  Idqueprobatur  (i)  arg.  d.  L,  ^j.ubiv€;nditorvacc^,fiexftipui 
^  latu  convematur,  ideo  non  tenetur  pneftare  eviftum  vitulum,  ^uia 
f  nec  ipfa  Vacca^  nec  uJusfruEtus  evincitur^  &mox:  cutn  tonfiet^  eadent 
I  hac  nori  reffe  ufutufruSmi  appeUari.  Secus  ergo  erit,  fi  res  fint  ho- 
mogenea&. .(5)  Arg.L. ^S.f.  2.  de  i£b/(f/.ubiitidemdicitur,«^7i wVferi 
\         hminem  eviS^unj^  fi  pttrsfaltem  efi  eviSla,  quia  fcil  pars  hominis 

;      t  a  :  aUud' 
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atind  qi>id  eft,  ac  honio.  (3)  Iri  £.\^.pr.  tf  L*  4p.  b.  enitor,  cui 
fundus  eft  venditus,  evifto  ufufruauv  adeoque  parte  rd,  teneturrar 
tipne  totius  fundr,  qura  voce  res  eju^  ufus  utititasv  adeoque  &  ufus- 
fruftus  continetur,  L*  ff^.pr^  de  Contr.  emt.  Idque  porro  &  (4)CQn- 
firiA9tur  ex  eadem  L.  <jK  ubi  aliud  in  fervitutibus  prsedialibus  ffa- 
luitur,^  neque,.  ea  evifita^  agitur  acj  eviftionem ;  quia  illa  ratio ,  quae 
in  ufnfruftu  fuit,  hic  celTatr.nani  fdrvitutes  pKediales  non  dd)en- 
irur»  nifi  ex  pado ;  inde  pro  eadem  re  haberi  non  poffunt,  adeoque. 
"^  nec  per  afiionem  exftipulatu,u^te  quaereft  ftrifti  juris^adeviftio^ 
»em  agi  poteft. 

Quantopere  varient  in  hac  materia  Dodores^  videfis  apud  Stfwg^ 
f.2u  h' ibigue  Evol^ 

Ijb.  XXI.  Ttr.  BDr. 
DE 

EXCEPTIONE  REl  VENDI FAE  ^ 

ET  TRADITAE. 
Qv.  M    Quanamfit  rafio  hujus  TttuH^ 

fiTadenus  vidimus  a£tiones,  qua?,.re  evi^»  danlur  contra  autores : 
fequuntur  Jam  aliaremediay  qua  impediun^evldionem,  fciL 
Exceptia  daH ;  \\  nimirum  («)  ipfe  venditor,  vel  (|3i)  ejus  hflcrey,Z^/» 
f.  u  L  y)  vel  fucceffw ,  L.f.  ff^f.  L  {S)  vd  mandans  ^  J.  L.  2.  §.  2. 
(modo  intra  lines  mandati,  d.  L.  u  /.  j.)  vel  iidejuffores,»Z.  lu  C^dt 
Evi£i.  (non  eoruni  hacredes,  L.f  C  de  Evi6l.)  poftea  domini  fiant: 
hi  omnes  repeiluntur  exceptione  doli ;  nam  venditor  ipfe  contrafa- 
Hum  venit,  &  reliqui  caufan^  venditoris  fequuntur. 

Aliquando  etiam  reptictifiane  do/i  iubvenitur  illis,. qui  rem  anenam 
tQierunt :  G  enim  venditor  rei  aUena?  poftea  dominusfrat,  &  vel  ipfe 
poffideat ,  vel  alii  vendat ,  non  poteft  emto^,.  publiciana  agens  ,^  re^ 
pelli  exceptione  dominii;.  quia  hsec  excq>tio  replicatione  rei  vext-^ 
di?*  &  tradita  fubmovetur,  L^p*  b.  L.  4.  jf-3^-  de  DoL  mahexc. 

QyrlL  A»  «•,  qui  refua  a  terth  attenataypro  eainter-^ 
cedit^  rem  iUam  aftenatam  evmeere  pojfit  * 

l^afus  hic  efto  r  Vrimus  vendi t  fecimdo  rem  tertii,  eique  dat  fidejuiTo' 

remhunc/cr/«w?;,quilimuleltdbminusrei:  quseritur,  zrxtertius 

f  oflitvindicareremfuam  ay5c«»i^f  &  negatur;  quia  ipfe  confenfit 

^  alie. 
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aliefiationi  y  indeque  fahmovebitur  exceptione  doli;   quia  cpfttra^ 
pFoprium  fadurn  veniret,  X-r  //.  C.de  EviB. 

/uiud  v«o  eft  in  hanrede  hujus  fidejulToris:  hic  enim  ex  fua  per- 
fona  donrinium  vindicare  rion  impeditur,  neqtie  faftum  defunai  ei 
hadenus  obftat ;  quia  non  ex  jm-e  defun^i,-  fed  cx  fua  perfona  vin-    ' 
dicat^per  text.  expr.  in  Z./.  C.  L  t.  indeque  non  poteft  repelli  ex^  ' 
ceptione  ddi. 

'  Ratio  igitur  differefltrse  fia^c  eff:  qaoA  fijejujjpr  confertferit  abe- 

narioni ,  indeqiieduk)  faceret,  fi  contra  propri^m  faftum  venire  & 

rem  alicnatam  vindicare  vellety  merito  ergo.exceptione  doli  fubmo- 

vebitur,  /.  L^  //^    Aliird  eft  mfidejufforis  bateie^  qui  nunquam  con- 

fenfit  uYienationi ,  iftdeque  fi  ex  lua  perfona  vindicat ,  non  poteft 

dlci  dofo  agere,  non  ^nim  contra  proprrum  faftum  venit:  neque 

fa^um  defundi  hjpredi  ebftat;  q^uia  doW  perfonae  fidejulToris  co- 

baerct^  nec  ad  perfonam  harediJJ,  utpote  qui  nunquam  conlentitem-- 

tiom^  tranlire  poteft.    'Atque  hoc  clare  tradftur  ifii  L.^-  /-33-  ^^ 

Exc.  doL  mgL  ibi :  exceptio  dohperfonam  compkSittir  ejus,j[td  doh 

fidi.h^^L.  2.  jf.2.eod. 

.  0«  j.  qttod  emtoi?  habeat  adionem  ex  ftipufatu  contra  fidejuflb- 
tm^  ejusqije  hteredem,  d.  L.f.  ibi :  eviSionis  caufa  a&tone  dumnte^ 
adeoque  &  exceptionem;  ei  ei^im,  cui  datur  adtio,  multo  magis  da- 
tur  exceptio-  Conf.  L.  17*  ff*  h. 

Resp.  Verum  6ft,  quod  emror  aAionem  ex  rtipulatu  etiam  con- . 
frahseredem  fideju^brishabeat,  fed  non  exceptionem  doli,  cujusrci 
rarionem  antea  allegayi.    Atque  hinq  harres  fidejufroris  prius  vin^ 
dicare  rcm  alienatam  poteft,  quo  fado  ipfe  aftione  exftipulatu  tan- 
quam  fidejuflbFis  hacres  cortveniri  poterit.  ^.  Z.y^ 

Obj-  quodeadem  lit  ratio  in  fidejufTore,  ejtisquehafrcdej  qtlia 
per  confufionem  una  pei^bna  fiunt ,  indeque  illa?  exceptiones,  q««i 
fidejufTori  obftant,  etiam  eju^  harredi  obftare  videntur* 

Rpsp;  Immpohaec  cxceptio  doli  non  ti^anlif  ad  harredem  fideju/fiok  ^ 
ris,  nam  fidejuflTor  quidert  ex  paAo  fuo  contra  fe  ipfum  tenetur,  at 
ha:res  nuriquam  tale-pa<ftum  iniit,  indeque  excepdo  pa£ti ,  indeque 
venientis  dbli,  ei  oppoiii  nequit. 

Conf.  Struv.  /.  27.  i.  ibique  EdoL  ubi  ah'am  rarionem  difierentiae    ' 
fflter  ftdejufforeai  &  ha^redent  tradit. 


\ji  -     tnt 


tm  m  TiT.  IL 


a)ftioi3De  esDti  qttbqiie  ref blvi  negotii^m  ex  capite  vitil  ^  imcfe  cohcIi»* 
4ixnty  ex  emto  tieri  redhibitariam,  &  qualitatem  adjedanu 

Verum  nonplacetjhaBcfententia;  nam  (i)  percoacttriUmfttftion^s 
^n  mutantury  fed  ubi  duse  atftiones  concurrunt,  cuiusque  natuca  Sc 
prx^ztioliZ^^m^ot. Fid.Jiip^  tit.  de  Po&.j.  i^.  ^tit.adL.Aqm^ 
'    »q./f.    Gura  igirur  2)  flmpliciter  aSia  hic  detur  6x  contraftu,  etiam 
..  ^ .         adrelcindendum contraftum,/).-^-  y,  u  L  Z.  /^.  /* uff.  Locaf.^on 
u  \        •  poterit  e}us  natura  &  prseflatio  mutari  per  concuriumrecUiibitpriKu 
rleque  3)  id  ullibidic;itur,iedcbntrariumapparet  ex  Z.  /.  /^p-  i^  ^ 
^       ^  ttbi  aftio  emti  datui*  od  refcindeiiidum  negoduiii ,  ob  vitium  contrar 

•  ftum,  non  vero  redhibitoria,  adeoque  invicem  cfiffiinguuntur.    Sarie 

(4;  diverliflima5Utriusque(untprtellationes,  L.  13.  p.fin^de  Contr. 
ihit.  jttnB.  Z.  jK  /•  /.'  Z.  ^.  jj.  /.  b.  Aheta  eft  ex  edifto,  altcra  m:  - 
contraftu:  altera  ex  jfure  l^lritorio,  abera  ex  Jure  Qvili:  lUajsS^ 
bonre  fidei,  A^r  arbitraria :  TK/  durat  30.  annis^  toc  annofinitur  &c* 
.  Conf- .i5tr«v;  £!n  2^.  tk  12.  ^fupr.  tif.  de  Fa£l.  q.  ly. 

LiB.  XXI.  TiT.  II. 

DE  EVICTIONIBUS- 
Qy.  L     hnipfc  vcndkor  evmcere  pofftt  ? 

J?^. /^-     A  pf  I  RrM»  .regutariter  enim  quidem  tertius  evincit ,  ftd  aliquan Jo 

ili£u  Tw*         *P^^  venditor^  Ci  ftil.  is  ^olVea fadus  ell  dominusrei  venditap,.  uti  11 

*^  '^?^  hajrcs  fedus  fuerit  vero  rei  dominx) :  quo  tamen  cafu  duplex  contra 

.,  Iiunf  vendrtorem  remedium  cft ;  (i)  ut  agens  repellatur  exceptione 

'dblij  quia contra  fuum  padunWenitr;  {%)  ut, fipofli^r  id  mafit^ 

<eneatur  re  etri^ Me  evi^ione,  L.iy.  L.  iS-  L^  i^.  L 

Idem  eft,  ii  venditoris  hseres,  Z.  /j.  b.  vel  fidejuflbr,  Z.  //.  C^k  evin-. 
rst ;.  namhi  onwes  debent  faftum  veiKfitoris  pi^teftare^adeoque  per^ 
xnde  eft ,  ac  il  contra  fuum  venianty  Z.  ?» C  d€  Ji^k  aL  non  all  L^  m^ 
^    adeR.K 

CJfc  VL. ,  A»  emtor  ret  aUenayfkceedensvero4owin9^ 
:    evincere  poffif"^ 

Difif^tfr  .  Jl^  KSf*  NonagitJidevii£lionem^quoadefreaunrftipuIatiora'$dupB[; 
tauf.  pas^  *-^  qurahaa^nuspercCnfufionemejcftindlaefteviaionisaftioinaOT 
^'*t^^  tfftipfo  r^npet^r*,  L.y.  Lj^i^  /.  /.  /^  Sedex  natxna  negotii^  ad- 
^^  eo^adioiietm'tiemtorsq;eecDt«rav^ditorem>  ad  oune  id,  qifod 
iat^efti.tw;i)iOR!illl  vM<^ 


\ 


>Ci«M^ika^»?.*c.^jiM' :..*.•>  . 


'5e  fiVlCTIOKjlBVsli  -  •   ^- 


f  - 


Qv.  IlL     Atf  vakjta  paSium^  quod  venditor  non 
debeat  prfeftare  evi^ionem^i 

R  Esv^  Nbn  vnlet  padi$j(k'rftti(^^pr6cfi,&  qusAq^oiJ  mter€ft:£j»f.  pug,  [ 
*^  at  ration£^.diq)U.&  guadrUpH  y^  paftum}  /ttww.  ^fc' 

quid  partes  de  fuo  jure ,  fdl.  diipli  .&\^uadrtipli ,  diipofterc ,  niique^*^  wif 
pa^  reaunciar(?  pofTunt,  /«w;  propter  2.  //.  /./  ^i?  ^^*  ^*^^-  i«i  •  ^^' 
utilitatem  non  deberij  adeoque  evidioniS  pneftatio  loclim  non  ha^  ^ 

bet,  ijuatenus  ei  renunciafum  eft.  ,      ^        > 

,      Ob j.  d.X'.  lu  /./^ibi.:  pf'eduin  qurdenr  del&i^  Tt  evi^a  is^.  «- 
go  videtuf^evjdioiii  renunciari  ricJh  jboiTe,  / 

Resp.  Ciimrenunciafiones  lint  ftritti  jtfris,  is,  cjui renuncfet p^^a^' 
ftationi  duplf,  vel  quadrupli,  rion  renupciat  repetitiont  pr^cii,  vel  - 
^io"nj  propter  doUmi  venditoris;  diverfa  enim  lunt  renUnciafe 
eviftioQis  adliofli,  i.  e.  ei,  quod  propter  evrdionem  abeft,  &  renun- 
ciare  repetftioni  precii,  quod  ioivitV  &  quod  fine  caufti  eft  penesf 
veniitorem,  aut  ei ,  quod  prpj)tet  dolum  abeft ,  A  dfblo  fecerit. 
JUuf^d.L 

Qjf.  iVi    hffemtar/cienSyrfmejfeal^^^  . 

repetat} 
WegaVvh;  qukcToriafrevidetlirj  nequebeneficia  MoiCu^  rfafKtiwt  t^^ 
tur,  L.2/.\  Cr  de  EviB.  ibi  i  cmtrajvris  fofcit  ratimenf^  l^  7'^*^^* 
C  Clmm.ufryjud.  ibi ;  taritum  mSfionis jpi^tjfonem^e.pri^Mt.^f 
mcMveniendifacuttfitem  bahehitis^  *      . 

Obj.  (r)  L.uC.Sivend.pign.Mt  oferenft  fe pecnniatntfc.et^  -   -  ' 
|a  cmtor  non  tenetur  fundum,f  mala  fide  emtnm^  WKifuere^nifi  ©Ma- 
toprecio^ 

Ke  sy:  Agitnr  fbi  d6  debifofe^qtdnofij  detet  fo^^ 
ditor  e);us  r^x  cKljtraXit  dolbiev  indeque  re  ab  «m^ore  receptapra^ 
ciuitf  offeVfe  tentetn^^qm*  ^hxit^ 

Osp  (2)  Lrf  jf^fiC.  Ceinm\4e.feg,  IkU  Bnf&r  atieiiilfcietti 
'  Hi  gravamefif  adverj^  v§ndif6fem  a$iiofUm  bahaf,  fafifum  ad  fefii^ 
fUtionem  precii^  , 

Resk  Tmtofy  ^ttf^eilul?  at  iiief^derm,^  fnfe  i^ofidifioilfe  kg^ap 
lamv  iioa  emit  reiii.iliifnflA>  nec  6ft px^oj^rie  in  ftiafer  fide>  tfei* 
ls»e& fttii M^atl^/ ic{ti$' veiiden^ ^M> ntii  i^Mi^iKf  i^fi^e- 


taut,  ps^, 

Quibus . 
froptirfa- 
vorem  if^c* 


Laaf.  fmg. 
418.  vcrb. 
itiam  pofi 
Ift.  cor^^ 
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Denique  arguiMit  ab  «quitate ,  quod  quia  pecuniae  periculum  ac- 
^ipientis  eft,  etiam  ejus  commodum  e/Te  debeat 

Resp,  hocnatura  vprum  aut  jieceflarium  non  eft,  nifi  in  re  pro^ 

pria;  fed  videturjin  eo  aliquid  sequitatis  efle,  &  ideo  lex  dvilis  ali- 

-  quahdo  jus  inde  ita  conftituere  folet.    De  reliquis  dubiis ,  quae  ad- 

huc  moveri  folenl;  vidcxl  potfift  Hagen.fr ad.  de  Ufvr.  £f  hahn.  ad 

fFefenb*  ,h.  f.  ' 

Qy.  11    Cur  in  le^ans  &  fideicommijjts  veniant  nfura 
ex  moraicumtamen  aBioy  qua  legdta  ^t.  petun^   , 
:'  turjitftri&i  jurls  ? 

.  R  ESP.  Hoc  non  procedit  ex  aliquo  favore  ultimae  voluntatls,  uti 

putant  DdL  fed  ex  eo,  quod  legatalpfo  jure  ad  kgatarios  tnuvs- 

^  «ant,  eoque  hseredes  rem  «dlenam  teneant,  quam  cum  uluris  refti- 

tuere  tenentur^  &  haiftenus  aftio  haec  erit  bonac  fidei^  Z.  34  ff'  ^^ 

Ufw*    Nam  toties  aftiones  dicuntur  effe  bonae  fidei,  quoties  qui« 

rem  alienam  tenet,  quam  a:iter  fibi  reftitui  petit.  Vid^fit.  Obu^ 

Qv-  ni-    hn  ufura  ex  mora  deheantur  in  negotiis 
ftriffijuris  pofi  litem  conteftatam^ 

A  FFiRM.  (0  per  textum  ^xpreffum  in  t.3y.ff.  de  Ufur.  «bi  ufu^ 

.  ^  r?e  currunt  lite  conteft?ita;  (2)  per  L.fs^  /.  7.  Cod.  L.  S.  dere 

jttd.  ubi  poft  litem  coxiteftatam  etiam  fruiftus  ex  ftipulatu  debenrun 

Ufurae  vero  obtinent  vicem  fruftuum.  L.j^jf  Ufur.    Accedit|(3) 

quod  etiam  in  ftrifti  juris  judicii^*  afltori  caufe  prjcilanda  fit  in  eum 

diem,  quo  fente.ntia  dicitur.  L.j.  /*  /./.'  Vfur.  ad  caufam  veroper- 

tiAet  omnls  utiBtas,  Getb.  ibid.  &  inprimis  Ulura^.  L.  fd.  /.  i.pde' 

juff.  Z-j^-/»%  toc.  cond.  L,p  C.  paB.  int.  emt.  (f  vend.    Atque  ita- 

/4)  communiterDtltenent.  Cotbw.  Rfp^  y^^  f^-  2^0.  feq.  Mindr^n.  de 

Mond.L.  2.  c.  yj.  n.  ji.  Zang.  de  Exc.p.j.  c.  jfo.  n.  jj.  ^  4.0.  Bcrl. 

dcc.  30,  n.  >  Ricbt,  4^,  7^  n^  pj.  &*  (/y.  Finckehb.  Obf  4,0.  n.  J.  Phi^ 

,   ///\  dsc.  E/eSf^  Sax.^,  0.  i,  v.  />  £7*  i^.'  Ac  pro  hac  fententia  C5) 

inCuria  Hulberftadienfi  in  contradiiaorio  judicatuni  eft  in  caufii 

•^rcfcn  ,c.  SBeftMrti  17.  Dec.  1696.  &  t,  Sept  1698- 

Hscc  ftnttfntiaindubie  vera  eft  (i)  Si  mor^  litis  ex4ebitoris  culpa 
lit.  Mev.  p.  7.  dec.  ^.  ^tque  ita  judicatum  in  caula  bc^  *^anncnbcrgi* 

(^<n  ^ejJamww  c  SSu&mfln  ^^  Febr- 1695.  &  3^-  ^^i-  ^^^  ^""- 
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("2;  jSi  pro  cau{a  fors  debetur,  M^v.  p.  7.  dec.  ij^.  atque  ita  in  ^ 
e/ii(ni;  rj«/^r  judicatum  eft.  - 

Obst.  (r)  Quod  in  judicia  ftrifti  juris  nihil  veniat,  qiiam  quod 
yerbis  obligationis  expreflum  eft.  De  Ufuris  autem.ex  mora,  nihil 
in  obligatione  diftum  eft. 

Resp.  Verum  eft  ufm^as  a  tempore  obligationis  peti  non  pofle; 
neque  iUas  in  judicium  venire,  licet  debitor  in  mora  lit,  quia  ufiirap 
ftipulatse  non  funt,  Z.  j.  Cod.  Vfur.  L.  /.  C.  Cand.  ind.  at  a  tempore  - 
litjs  conteftat»  omnis  utilitas  aftori  etiam  in  ftrifti  juris  negotiisf 
prseftari  debet,  /.j.  §.  uff\  Ufm\    Unde&frudus  peti  pofTuntj/.jj.    n 
/.  7.  Eod.  &  expenfsB  &c.  adeoque  &  ufur»  poft  litem  conteftatam, 
^  d.  A  j/.    Sane  lumhia  iniquitas  foret,  fi  debitor  poft  litem  conteiia- 
l3m  ex  mora  fua  Tucrum  captare,  creditoremque.  fuum  tergiverlan-   • 
do  ufuris  privare  Doflet:  Neque  dici  poteft  feparafa  adione  quod 
intereft  eas  |)eti  debere,  nam  hoc  verum  eft  de  ufuris  ante  judjcium 
captum  dcbitis,  ubi  alia  aftio  non  eft ;  at  non  de  ufuris,  quse  poft 
litem  conteftatam  deberi  incipiunt,  hse  enim  ad  catifam  pertinent, 
quse  etlam  in  ftrifti  juris  judiciis  creditori  pra^ftari  debet,  adeum    . 
usquediem,  quo  fententia  fertur,Z.  j.  /.  /.  Ufnr. 

O2J.  (2)  in  d.  /.  ?f .  Ufm-.  non  qmeri  in  quibus  caufis  currant  ufu- 
rse,  &  an  in  caufis  Itrifti  juris  quoque?  id  enim  in  aliis  textibus  ne-   , 
gari:  Sed  hoc  faltem  qua^ri,  ex  quo  temj^ore  ulurse  debitse  (non  au- 
temelfe  debitasnifi  in  negotiis  bona^  tidei)  currere  incipiant,  & 
refte  dici  ex  tempore  litis  conteftata^,  feu  quod  idem  eft  morje,  quia    ' 
cum  efieftu  deinum  ex  tempore  litis  conteftatae  mora  incipit. 

Resp,  Immo  quacritur  ibi  in  fpecie  de  negotiis  ftridi  juris,  quia 
^  dicitur  lite  contejlata  currcre  UftraSy  at  in  negotiis  bonae  fiAei  cur- 
runt  ex  mora  etiam  ante  litem  conteftatam :  Ajunt  diflentientesrwr- 
rere  hic  idem  effe  quod  per^unt  currere:  at  violenta  eft  admoduni. 
hacc  explicatio,  quae  &  verbis  legis  &  ratiopi  juris  repugnat,  verba 
legis  clara  funt,//><?  contefiata  cnrrere  Ufuras^  ratio  quoque  juriscla-^ 
ra  eft,  quia  poft  iitem  conteftatam  omnis  utilitas  adori  prarftari  de- 
bet,  d.  /.  3.  jf.  /•  Sed  &  falfuih  eft  moram  demum  incipere  cume^e« 
€tu  lite  cbnteftata. 
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'  I^STAKT  {3)  rationem  noftram  fecundaan  faflere:  Ufurasenii» 
&fru£tus  non  in  onuiibus  convenire;  inprimis  autem  in  ep  difier- 
.  .  ^  re,  quotl  tifur»  noti  contineantur  fub  caufe:  fruQus  enini  parteiu 
rei  effe,  &  re  contineri,  &adeo  ad  caufam,  qu«  petitur,  pertinere; 
d.  LjS*  /.  /•  ibi  t  ut  cmfa  feftituntwry  indequefrudus  femper  poflr 
Ktem  conteftatam  cum  re,  cui  infunt,  praEjftari  debere, .  Ufwas  an- 
/  tera  non  inefle  rei,  nec  fub  pecunia  contineri,  fed  ex  conventidne  ^ 
&  lege  demum  deberi^  Z.  i2uV.  S.  iisque  ceflantibus  ceflare  quoque 
ulbras.  ' 

Resp-  Falfum  eft acf  caufam  tantnm  pertinere  quoj pars  rei  eft, 
^    &  re  continetur^fed  caufa  continet  omnem  utilitatem,  t.j.  §.  u  Ufttr:^ 
ibique  Gotk  adeoque  Ufuras  quoque  pej*  textum  expreffum  in*  Z./^- 
pr.  Loviit.    Serf  &  expenfae  in  ftrifti  juris  judiciiv*?  peti  poflunt,  quac^ 
,  tamen  nec  pars  rei  fuht,  nec  re  cohtmentur. 

Biffentiunt  Laot»  b.  f  ^ig.  ibujue  Dd.  Struv-  Exexc^  27^  th.  ^j^ 
Wifl^enb.  D.  ^.  §.jf.  Dn.  Berger.  b.  q.i. 

Qy^  IV^  •  Quando  ufura  praftentur  exffjgulari 
/         \  aquitate  cifra  meram} 

Isur.  p^.    Tf  Es^.  Quandb  quis  ucitur  re  noftra,^tunc  vfciflimprseftatufuraSy 

418.  vcrb.    *^  uti  fi  procurator  nieus  meam  pecuniam  focnori  locavit,.indeque 

&/^j^^^    ufuras  confecutus  eft;  vel  alio  modo  eam  in  fuos  ufus  convertit^ 

r^"^^  ,    Zv  /^-  /.  j-  Mand.    Sic  ii  procurator  exeglt  fortem  a  debftore  luo^ 

(ex  quaforte  ufuras  uberrimas  confequebatur>),eamque  mancfentis 

"  creditori  (olvit,  eaq;je  falutione  mandantem  liberavit,  procuratbr 

tifuras  mandati  j.udicio  confequitur,  etianili  mandans  ipfe  in  Ojlyen-^ 

clo  moram  non  admirerit.  /.  12^  §.  ^.  Mand^  ibique  Goth.    Ita  emtor 

*     .  re  libi  tradita  ftatim  ad  ufuras  preiii  nondum  foluti  tcnetur^.etli 

'  emtor  non  fit  ih  niora  fofvendi ,  L.  y  C.  de  ASl.  Emt.  quin  etfi  ven- . 

A^tor  de  evi Aione  cayere  nofit,  vel  emtor  nullos  fruSus  ex  re  per- 

<cperity  L.  IV  §^  ^^-ff^  de  Act.  Emt.    Ciijus  rei  rationem  late^expli- 

Cavi  lupr.  tih  /^-  //'/-  /.  q.  i(f.  //.  &"/<?.. 

Q^.  V»    hn  ufura  ejusdem  gineris .deheant  effk 

mmforte^i 

^^*  WP  ,&  ES^p.  Resjufarfter  in  pecunia  numerata  pfseftari  ufuKC  rfebent^ 

4ig.  v«rb.    tv.  q^j^  ^^^  f^i^  ^  cerfiflfina  eft  rerum  aBftrmatio* 

wJift  ^      E2tc%  Si  r«s^fautu<>to;^  in  quantitat^coiiliftar^  de  ^ua  agit  Z.  23. 
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C.  i&.  oam  aeftimatiofrumenti  vari^re  poteft^  non  vero  qu^ntita^,  in- 
.ideqjue  hoc  «fu  certior  eft  seftimatio  ejusdem  generis.  Vid.  Laut^b. 
Sfruu.  Ex.  2/.  §.  ^S'  (^onf.  Autb.  adkec^  l.feq.  C.  Eod.  ihique  Goth^    ^ 

<Jv^  Vl^    A»  ufura  %n  tadem  honitate  folvt  deheanti 
^  qu<s  inforte  efi} 

A  Ff^UM  AT  Richterus  p,  2.  dec.  72.  Carp%.p.  2.  c.  2g.  def.  14..  Ne*    ^i*% 

gat  Fither.  C.  L.  g.  titl  2^.  def  ^/.  At  prior  fententia  &  juri  & 
jrationi  convenientior  eft^  quia  ufura^  nihii  suiud  funt  quani  seftima^^  ? 
tio  fortis :  Sed  &  funt  fqrtis  acceffio  indeque  eodem  'jure  cenfentur  ; 
tlnde  ^  thaleri,  quos  in  fpecie  yocant,  in  obligatiohe  nofiilhanturt 
etiam  ufurac  in  eadem  ipecie  folvi  deBent.  Atqu^  ita  iii  Curia  Hal? 
berftadienfi  judicatum  in  caufa  9iea(i^enbeCd/  c.  LevJn^epffd.  r. 
Apr.  17^0.  8c  in  caufa  SJ5orcl&^  fiye  *&ur.<(f<n  f  contra  %tl\Mm  d- 1?* 
fitc^i€96.  Item  in  caufa  ^hxm^  c.  •^«nen  (SPben  in  puiifio  debiti 
555^  thln  Spec.  d.  2%.  Febr.  1695-  ^ 

Q^.  VII.    5/  ufuray  qua  fingulis  annis  folutie  funt^ 
fuperant forteniy  an  imputantar  forti} 

M^ECATViit  fed  tuncin  infinitum,  &fic  ukraalterum  tantumcur-i^«tf#  pag:    - 
'^     runt;  (i)  quia  ratio  illa  cefTat  in  folutis;  ilte  enim  delinunt  ef-^'9*  verli^    ^ 
ie,  uti  ufur*,  ita!  &  acceffio.    Sane  cuiu  tempore  ex  ove  poteft  V^^nT^^^^ 
laAis  vel  lana?  percipi ,  quam  eft  quantitas  ovis.    (2)  D^bitor ,  qui 
£blvfr  ufuras,  confeniuque  a^editoris Tortem  ultewu?  retiriet,  lingu- 
lis  annis  quali  de  novo  cohtrahit ,  prioremque  contradum  reno- 
vat-     (3)  Textus  expreffus  eft  in  Z.  10.  C  de  Ufur.  ibi;   Ufura^per 
temporafohta^  non  profciwit  reo  addupH  computationem  ^c.  atque 
hanc  fententiam  (4)  defendit  Camera  Imperialis  apud  Blubm.  Cbi^ 
liad.fent.  Canu  n.  ^j;; .  Roding.  Pand.  CanL  A  /•  tit.  20.  MinJ.  de  ManJ» 
jud.  Z.  2.  c.  21.  n.  j.  Sr*  c.  7J.  n.  21.    In  dubio  vero  jure,  dubiave  praxi 
iutius  eft,  fequi  opinionem  Camerae.    Vid  praerjudidum  Curi»  Haj- 
berftadienjSs  in  caufa  ©tammetn;  eontra  «Oadetn/  d.  29.  Ma.).  1673.  & 
Carpz.  L.  ^.  Refp,jy.  n.  11.  Grcev.  inprafat.  Conclufionmi.   (5)  Ele- 

.  ftores  Saxoniac  &  Brandenburgi  ita  deciderunt,  ille  Decif  EleBi  2/. 
hic  J^ceff.  March.  de  ann.  jifjj.  §.  ^tm  brev  tinb  brev^^ett»    (^        ' 
Atque  ita  DD.  communiter  tenent.    De  Camerallbus  jam  ante  dixi. 

,  Conf.  &rj^.  Caut.  Contr.  S.  2.  c.  u  §L  2$-  Brurm.adL.  10.  C.  de  Ufw\  *    *. 

ubi  tamen  hodie  aliud  obtinere^centendit,  >.  ^,  Sitjff*  ^f^*  7*^" 
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n.  fo.  ubi,  ini  Upftoifts,  Wittenbergenfes  &  Franeofurtenfes  refpon- 
diflfe,  air,  Pinckekb.  O.  ^o.  n.  i^.  &  refpmfa  n.w.feq.  Quicquid 
i&S&kii^  LiM.tit.de  Ufur.^pag.  ^iy.  ibique  DJJ.  &  de  hodierni»  | 

-  .moribus  Brwm.  d.  I.  Tnb.  de  Ub.  tant.  p.  n.  Atqtie  pro  hac  opinl<>  -•       ^ ! 

»e  (8)  in  Curia  Halberiladienii  judicatum  in  caulk  bcff  itannenberg^ 
fc^en  Teftaments.Procui^toris,  contra  ^mm\^tx»%mi,  d.  ag.  Febr.       ^    j 
i«95-  S)ftttf(|e.(?lben,  contra  ©(^fler  ^wdlwrbi/  d.  5.  Jun.  1704.  Ita 
tres  conformes  fententia^  exftant  in  caufa  «Cyuneclen/  contra^lt/         ^ 
i^ftti.  inprimis  in  fent.  de  An.  1698-  Menf -Oftobr.  Sed  &  duse  feif- ,     , 
tttitide  in  contradidorio  prolatse  in  cauia  (^tammertJ.  contra  ^gen; 
A.  16.  Dec.  I W4.  &  d.  29.  Maj.  1673.  i^^"^  ^"  cm^i  Aflenburg,  contra 
Somftedt,  d.  14.  Jun.  1^53.    Ut  proinde  praxis  hujus  Curis&  accura-      v 
«e  conveniat  cum  Jure  Civili, 

Neque.  Obsjtat.  (i)  L.  27.  /.  /.  C  de  Ufur.  ubi  carAis  ufura*- 
Fom  ultra  duplum  minime  conceditur. 

Resp.  Regula  ibi  ponitur,  exceptio  habetur  in  Z.  10^  C.  de  Ufkr.. 
'     fi  folvitas  jam  fint*  ,      ,      . 

Ob  j.  (a)  L.  2^.  ^30.  C.  eod.  ubi  diferte  dicitur ,  nec  folutas  ^l- 
tra  alterum  tantum  currere. 

Resp.  Sufpeftse  funt  hx  Leges,  tum,  quia  in  quibusdam  Codidl- 
bus  plane  non  exftant,  tum,  quia  ab  Irnerio  privata  autoritate  inler* 
tas  efle,  omnes  fatentur,  Sttwt^.  Evol.  ddtit.  de  Ufur.  tkp: 

Ob  j.  (3)  Nov.  i2U  c.  i.  tf  2.  item  Nov.  i^g.  ubi  Juftinianiis  abrb- 
gat  Jus  Civile,  &vult,'{lf  particulares  ufurarum  foiutiones  etianidif* 
^      -Iblvant  debita,  fi  usque  ad  di^Ium  pertingant. 

Resp.  Has  Npvellas  nunqbam  iHlu  receptaS  eife,  Jiicbt.  Jecf^. 
n.  ^o.  Greenip.  ad  d.  Nov.  i2f. 

DiflTentiunt  iWrm^^.  prdc.c.  73.  membr.  uTt.Surd.  Confsoi.  tfjf2. 

n.  2.  Cotbm.  V.  2.  Cmf  22. 8c  allegati  apud  Hnckeltb:^ Ricbt.  dlt 

.  Eaque  eft  fententia  Erfurtenfium  in  cau(a  ^^m  /  contra  ?8eltl)eh»^ 

^.  23.  Jan.  1696.  quam  Jenenfes  confirmarunt  d.  17.  Dec.  1*9^.  at 

ijtraque  in  Oberleuterationis  inftantia  reformata  eft  a  Roftochienfi- 

bus  d.  I.  Sept.  1^8.  "■  - 

Qv.  VWL    Si  ufurapmntur  tanquam  tntmjpt^ 
an  fuperare  fortem  pofmt} 

Lm9.  fMg.   -A  ffiiiMAT  Lauterb.  h.    Nam  tunc  petit,  quod  fibi  abeft. 

419.  vttb.    ,^    ^ecus  vero  eft,  fi  creditor  ufUrarum  ufuras  per  modtim  iii- 


Et  OVKtBVt  ACCE«9I0MIBV9,    £t    MorA  ff 


terefle  petat ,  nam  tunc  pfiteret  accellionii.  accelBdnem ,  interefle 
diim  hir  eft  acceflio  rei ,  ^u»  ratia  ceflat  vi  priori  cafu ,  ubi  inrer- 
cffe  non jpetitur  intuiru  uCurarum^fed  peciuiia;  principalis.  Fid.DtK 
Coccej.  Difp.  dc  Anatoc.  Se(l.  ^^jf-j*  Carpz.paf.  2.  conft.^o.  def. 
'  M.  £?*  Ub^  f^  Refp.jo.  ».  7.  ^  de  j^fyl.  dcbit.  c.  /.  pof  2^  propter 
/;  2, /.  B.jf.  de  Eo^  quod  cert.  loc.  dar.  oport.  Diflent.  Brmn.  ad  L.. 
un^  C.  de  Sent.  qua  pro  eo^-quod  interefty  profer.  Tabor.  de  ^lt.  tnnt. 
part.  2.  nfrt.j.  jf.  g.  if  part.  j.  art.  ij.  fi.  6. 

Qv.  IX.   hn  ufura  ultra  alterum  tamum  debemtur^ 

fi  deVttor  Jit  morofus^  \     , 

2J£6ATVii:  nam  (i)  tota  prohibitio  fruftranea  eflet,  qula  fem-D/^iif 
.  ^     ppr  liippanitur  mora  folvendi;  fi  enim  folvit,hon  opuseftufu-^^^  Wt* 
fis;  (a>  quia  ufurae  ufurarum  non  valent  in  morofo  debitore,  P^rl  ^ijj^  ^ 
jt.  2$.  C.  ide  .UJur.  ut  omnes  fatentur;  ergo  nec  ultra  alterum  tan.*^^        ^ 
tum,  quia  utriu^que  eadem  ratio  eft,  L.  26.  jf.  i.  de  Cond.  ind.  (3)per 
^    Ih^.  f*u  C.  b.t. 

,   ()y^^.  L.f.pr.C.deUfur.reijud. 

.   ^ESf.M  agitur  de  ufuris  rei  judicata?,  nam  fi  ufune  ex  judicatq 

^^bentUF>  harum  ulunr  peti  poflunt,  quia  ilise  inftar  fortis  funt, 
unde  lege  qu^  ex  nova  ouifa  uiune  debentur.  Brvm.  ad  L.  27.  tn 
f.C.h.BerLdec.jo.n.f.Mcv.p.y.dec.^. 

Ob j.  Ita  doloj^  poflet  reus  litem  protsahere,  quia  fcil.  iiltrft  al: 
Mrum  tantum  non  curriint  uliira^. 

^ilESf.  De4olopoteft  feniper  conveniri,  fi  malitiofe  litem  pro-  . 
trahar»  fed  non  ex  niida  m(5ra;  indeque  eum  cafum  excipiunt  DD. 
Richt^  dec.  /y.  n.j^.  Mev.p.  f.  dec.  4.  '  - 

Qv.  X.    A»  ufura  ufurarum^  infortem  reda&a^ 
rum^  Ikitafintl 
^E^ A r va:  nam  mdio inodo  ufura^  ufurarum licitae  funt,  Z. 2^ u^.  fag.  ' 

Ob J.  L.  h.b.L.  12.  L.  2j.  C.  L.  ju  de  Heted.  pet.  L.  fo.  Profoc.    fi^  ^J  ""^*' 
Resp.  In  his  textibus  non  ufurasj  qjuap  funtacsceflSo,  fedipfa^^^^* 

fors,   adeoque  res  principalis  data  eft»   cujus  ufura^  ouinino  de- 

lientur.. 

Conf.  Dn.  Berger.  h.  q.  2.  &*  Laut.  b.  p(tg*.4^is*  ^^H^  ^^t 

Yii  .         Qv.a 


^^ 


I 

^  LlB-  X>9I.  TlT.  I.  D«  Vmii  &T  FllVCTlBVS^  Rt  CaVsis, 

■  i' "  ■  I  I  ;■ .    .  II.        r       ,       .11  I 


•^ 


<Jv^  XL    Quando  definant  ufitra^  &  confequenter^ 
quando  u/ufarum  ufura  peti  poffint  % 


'cioFcs  in  gcncTGpro  rcgurd  oc  jnornia  itaniunc :   mmafa  jpc 
;///;  defnere  ejfe  ujurns^  non  nmtata^  mnnert^  Laut.p.  ^y. 
ciTonea  illa  videtur'Dn.  Papentiiti/)/^,  Je  Anatoc  Sea.  2.jf.  1:^2^ 

non  hic  agitur  de  miitatione,  quse  fit  in  perlbna,  fed  quac 
inufuraj  tiec  quseftio  eft;  an  pcrfona  debitoris,  wl  crt^dris  flt 
,aliam,  fed  an  ufura  in  fortm  mutata  iit;  nec,  mutata  perfona ,  fe- 
quitur  mutatio  uliirap,  auia  alter  idem  debitum  cum  ufura  debere 
poteft.  Alkid  enim  eft  debitum  ipfum^  alKid  perfona,  quae  dd>Q^ 
•vel  tui  debetur;  iion  ergo  ^nutatur  debitum,  vel  qu$  qualitas,  ff 
alius  idem  debeat,  idem  eft  debihim,  fed  alia  perfona  iddebet:  quiii 
accidere  poreft.,  ut,  non  mutata  perfona^  tamen  ufura  mutetur,  ut 
jn  L.jS*  f'f'jf'  de)A,im,  tut.  &,  niutata  perfona,  ufura  maneat, 
X.  12.  C.  ae  Pign.  Denique  ufura?  non  defmunt,  niii  per  veraal 
£ol»tionem,  ve)  talem  modum,  qui  eft  inftar  foktioni&s  nulUbi  au- 
tein  didtnr,  fdlapi  tputationem  perfona^  effe  ^erum  toMendas  obli- 
gatiortis  modum.  Ex  sdio  ergo  fonte  defioienduni  eft ,  qMandonain 
ipfum  debitum ,  ipfaque  ufura  mutetur.    Id  vero  flt 

L  SOLUTIONE;  nam  per  hanc  res  tranfit  in  dominium  credi- 
torls,  ebque  definitcfleiifurayperinde,i!tiiiierces  elTe  definit,  quae 
fpluta  eft,  JiSf^JUifp.  SeSf.  2.  jf.j.  Hx  igitur  uferas  foluta^,  ftatim 
itprum  focnori  dari  polRint,  neque  tunc  erunt  ufuras  «liirarum;  jlla 
enlmpecttriia,  per  folutionem  plenofurefafta,  eft  creditoris  j  q"ui 
proinde  eam  vel  retinere,  vel  alJi,  etiam  ipfidebitori,i>iutuam  da« 
i^o<k%d.J>iffi:Se.&.2.i4^^       .       '     .    ; 

Ob  j.  quod  per  folutionem  defim^nt  d.ebjeri ,  (ed  non  elfe  ufura?. 

fi^sp.  ImmoufurfeefTe  definunt,  eodemmodo,utimerces,qua[j  ex 
locatione  pro  lifu  rei  debehjr,  eflfe  defiiMt  per  foiutionein.  di3>Sk0. 

^"u.fibTATA€AUSADEBITI  IN  ALlUD  DEBlTUM,  QUOD 
-TOTUM  SORS  EST.^  Itaenitnipfttm  debitum,  ejusque  quaUtas 
mutatur,  ctim  aliud  oiiMWno  debitum  fit,quod  ex  alia  caufa  debetur^ 
Z..  t^^p.*  de  Exc.  reijud.  8c  fic  totum,  quod  ex  nova  caufa  debetur, 
to  w.    Exempla  iont  (i;  i»  procur^u^re^  qui ,  exaftum  'debitum 

ctun 


t^  PH-  f^odores  in  generepro  regula  &jnoniuftatuunt:  Mr^ii/ij  j^^ 

419.  Yerb.  *-/  na;  defnere  ejfe  ufuras^  non  mutata^  mnnere^  Laut.p.  ^p.    Sed   ,  '        I 

M^^^ww  ciTonea  illa  videtur  -Dn.  Parenti  in  Difp.  de  Anatoc  SeQ.  2.f.  u  ^  2.  ^ 

'     '  quia  non  hic  agitur  de  miitatione,  quse  fit  in  perfona,  fed  quac  fit 


Et  OsfiTfftys  AcfcESsiQiWBV^j  Et  MdiPA         ?y 


ctm  ufuris^npfi  reftituens,  debet  ufuras  totms  fudniK^y  qlpam  exe^  V 
.  gir.  L.  10.  jf.j.  Mand.  (2^)  In*  tutore,  pecunianr  pupaH  cumufuri»^ 
eKigente^^  ac  m  ulus  fuos  convertente,  Z.  7.  ^^.  //.  L.2S.  §.,  i-^/.A 
ff.  de  Adrn.  tnt.  (j)  S/procuiHtor  fofvit  nDmine  domirii  fortem  & 
ttfuras^toriushujusiumniccufuraS  exigit:  Mcm  eft  in  fid^uiror^^ 
qui  pro  rea  ex  caufa'  murui  fortetfi  curti  ufuriv  folvit;  hic  enim? 
earuia  guoque  ufuras  petere  poteft^  qtua  tota  iHa  fumtna^ers  eft.  * 
Fid.diek  Difp.  Se^.  2.  jf.  6.  f.  s.p\         ^  -      • 

Non^  vero  III.  mutatur  caofa  deBitr  SOLO  PARTIUM^  CQl*. 
SENSU;  quia  noA  dependet  ex  arbitrio  privatorum  ttful*a,  an  forfe'  , 
fir:  harum  enim  natura  &  forma:  legibus  cft  conftitiita,,  quam  par- 
*cs  intervertere  non  polfijnt,  arg^  L.  sig.  C.  de  Ufiir.  ' 

Piffentit  Berh  dec.  2SS.  n.  S.  &  aiii,  per  Z.  jS^  Jf^  /.  #  de  Adm.  tui^ 
fed  jaoi  antea  didum  eft  y  in  ejus  fpecie  non  folam  perfo^am^  fed 
debiticrudque^cattiam  mutari.  Vtd.  di&.  t)ifp\  ScB.  2.  jf.w.  u.  12.       ,  - 

Neque  IV.   SI  PER  CESSIONEM  MUTATA  ES T  PERSONA 
CEIEDITORIS  :i  nam  demoiiftravit  Dn.  Par.  in  diS.  Difp.  Se£t.2.  $.ij. 
non  mutaki  caufam  debiti  (f)  fola  pcrfona;  nnitatione j  neque  {2}  pa^ 
€b; /nprimis  cum  (^  ceffionarii  &  cedcntis^idem  prorliis  debfmn» 
£t}  nec  (4)  alittd*quicqiiam  ceffionarius  petere  peffit,  qimi  quod  * 
fefi  ceflfum  eff ,  ccnje  aurem  ufurae  funt,  non  fors;"Nec  (4)  ceden^       , 
plps  juiisin  alium  transferre  'potcft ,  quam  ipfe  habet,^  tran^ferret 
'  teroipfus'  fortisy  If  ufurais  quoque  inf ortem  cederet  j  Inimo  (^)  non 
mutatur  perfona  creditoris,  non  magis,quam  per  procuratorCBi 
ceflSonariui  vero  eft  pi-ocurittoi*  cedentisf;  &aHas ftf)  his  cafibusalio^ 
nim  fado  a&erfus;  fcH.  debitoris-,.  conditio  durior  ac  gravior  fierety' 
contra/.  ^7.  de Reg.  Jur. 

Ker  V.  defmunt  cfTe  ufurarum  ufur*^  MUTATA  PERSONA  J;f^;J» 
DEEITORIS;  .Idque  (r)  ex  omnibu^  ojite  atlegatis  rarioBibus.^y^^,  ^,^ 
Quibus  (a)  accedit,  qnod  illa  mutatib  periona?^  fieret  per  nova-Wr^W  , 
tioBenr,  ddegationcm  Vcl  coAftitutmny  his  omnibus  caiibus  ali- &  ycrb*  ffl 
x»  debifor  conftituititt':  at  novntiofie  &  deleg^ji^ne  certum  eft,  ttX)ii  '»*'^w 
iefinereeffe  ufurarum  ufuras,  &trut\  h.  tB.ja.  Lafit.  h.pag.  ^/^•Z/^^' 
ajl.  C.  de  Ufur.  L.j.  C&d.  deUfur.reimdic.  ConJiituens\ri^\x^x.tntn 
.«oti  poteft,  guam  iple^reus  principafis,  Z. ;.  Jf.  y.  L.3.  /.  u  t.  lu 
/.  i.Je^.  de  Ccfnji.pec.  &  utrumque  unum  idemmied^ittw,V.Z.  ih 
jf.  pn.  Z,  iS^  /.f  eod.  .  Nec  «r^orplus  efle  potelt  m  acceffionc,  quam 
in  re  f  rincip^  ^  /.j.  L  if  Bdej.    Wdequg  conftimenf  mik  poteil 


io    Lft-  XXH.  Trr.  I.  De /Vmis  Et  Frvctibvs,  Et  Cav>is, 


• .  ufurarum  uluras  deberey  quas  ipfe  reus  noti  debet,  Mev.  p.  p.  dec. 

Obj.  L.  y.  §.  12.  Je  Advu  tut.  -.    . 

Resp,  ibi  ufurse  ufurarum  prasftantur,  non,  quod  perfonai  {ed 
debiti  caufa  mutata  eft,  diSf.  Se£l.  2.  Jf.  i^ 

Ob  j-  auodtiovatio  fimilis  fit  folutioni,  per  L.ju  §.i.  jf.de  Np- 
vat.  at  foiutione  toUitur  ufura,  fupr.  n.  i. 

Resp.  (i)  Nequeeftvera  foUitio, /i.  5j.^  W.  qualem  luipera- 
tor  requirit  in  d.  L.  2^.  Nfic  (2)  mutata  proprie  deoiti  caufa;  qiiia 
novatio  fjt  per  ftipulationem ,  f.  j.  Infi.  Qmb.  mod.  toH.  ohl.  mem 
autem  ftipiilatio  proprie  iion  eft  debiti  «ufa,  fed  cautio ,  1. 1.  $.  4. ' 
ff.  de  Stip.  prat.  quse  proinde  priori  laltem  caufx  accedit,  di(i. 
Difp'  Sea.  2.  §.  20.  ^  21.  ubi  fimul  excipit  cafum  delegationis.fin- 
gularem.  r 

Nec  VI.  SI  TVTORES,  CVRATORES,  GESTORES  ETC.  A 
SE  IPSIS  NON  EXIGANT.  Nam  neque  foluta  hic  eft  ufura,  ne- 
que  mutata  debiti  caufaT  L.6.§.f.  L.j8*  de  Neg.  gefi.  1.  p^  §.  ^.  d< 
^dm.  tut.  Vid.  diQ.Difp.  SeH.  2.  jf.  16.  £?*  i^.  ibique  late  Dd. 
/  Obj.  (i)  Quod  tutor  adverfus  alium  praeftare  debet  pupilio>  idem 
jadverf us  fc  guoque  praeftabit ,  L.  ^.  /.  j.  de  Adm.  tut. 
V  Rfisp.  Inde  a  contrario  fequitur,  quia  tutor  abextraneo  nonfexi- 
•jgit,  ergo  nec  a  fe.  di£i.  Difp.  SeEl.  2.  §.  /7. 

Ob  j.  (2)  L.  2,  C.  de  Ufur.  pup.  ubi  ex  omni  ee,  quod  ex  cau0L 
tutelas  debetur,  uiurse  praeftantur. 

Rfisp.  Loquitur  de  forte,  quia  ufuris  opponitur,  diB.  SeSf.  2./.  ip 
\    Pbj.  (5)  L.  7.  §.  12.  L.jS'  /.  i.^  /'f  de  Adm.  tut. 

Resp.  Ibi  tutor  exadum  debitum  pupilli  cum  ufuris  penes  fe  re- 
tifluit;  tunc  enim  &  iblut^  funt  ulUrac,  &  debiti  caufa  eft  mutata, 
(nam  tutor  jam  tenetur  aftione  tutelac )  adeoque  tutor  ex  nova  |c 
^     propria  caufa  debet  meram  fortem .  di£l.  Difp.  SeS.  2.  §.  iS. 

Nec  VIL  SI  I^OSIERIOR  CREDITOR  OFFERT  ANTERIQRI 
DEBITVM  CVM  ySVRlS,  eoque  pignus  fibi  acquirit.  Tunceniiji  . 
harum  oblatarimi  uftiras  petere  nequic,  L.  12.  /.  ^.  Quipot.  X.  ic. 
C.  de  Pign.  Non  enim  mutata  eft  debiti  caufa :  oiFerens  enim  agit 
cx  anterioris  creditoris  perfona  &  jure..  Nec  vere  folutac  funt  ufu>  . 
rae ;  nam  non  animo  foi vendi  debiti  alieni ,  fed  fibi  acquir^di  & 
^uafi  emendi  pignus  iblvit.  d.L^  z^  diff.  Difp.  Sdi.  2.  /.  22. 

Qv.XIL 


Qy.  XlL    A»  thtdo^pa^o  ptomtfa  «fura  aBkne  :  - 

petifoffint}, 

|J  £  6  AT V  R ;  quia  Juf e  Civili  ex  nudo  pa^o  non  datwadip ,  fcd  ^fH,  p^. 
^^  lola  exceptio.  Vid,'/upr.  tju  de  Fa£t.  4^0^.  .Mqtie  TOnmr  eft,  JJ^  ^«*- 
etfvCe^us  prseftitBB  fint;  n^  nec  anim^obltgahdi  inde  probanuv  a^\^ 
nec  exinde  in  futurum  peti  polTunt ,  11  nuilA.  julla  caitfa  pr^ceflit^       i  * 
L  y.  C.  b.  quin  &  repeti  poCTunt,  n«dun  re^ineri :.  .wip  obligatur 
tanquam  ex  tadto  pado  infuturum  :  nam  ne  quidenvobligkiury  fi  ^ 

prasceflferit  paftttm  exprefliiai,  Z*  2^*  C. Vi?  FaQ^  , . 

Resp.  Pra&ceffit}uila  cau&,  ex  qua  filius  debuit  ciim  ufunV^  fd^      . 

agebatur  cum  parre,  ejusque  h^rede  de  in  rem  yerfb  ex  hoc  debito 

ufurar/p,  8t  quserebatur,  an  pater  etiam  teneretur  de  ufuris  ejus^ 

quod  ui  rei]U  <|ms  v^tbm  :«ft>^'  Reip*  teneri^.  Sx  fopius.  prasftitiAet^ 

iqaia  bW  ipfotacite  ratum  habttit  contradum-fiHi^  adexiquc:ea  tetieF 

tut  m  Cbwum :  folvuntur  ergo  uftjrao>non  e^  folo -eo,  quod  j[a|>Ui9 

fyXnxs^y  fed  ex  contraftu,  a  patre  per  hos  afius  appdbato:^  &Tep& 

nno/iia  jnfert  apt^robationem  contra£lusvalidi,  at  nori  ccmtndunii 

OBjf  L.  K  C.dcfidetc. 

Res.pp.hsio  eademeft,  debenturufursenon  exfadisillis,  fed 

.cx  ultitta  voluniate  filii,  his  faftis  approbata.    Sed  amic  fakem  rci 

fiiiendi  ifide  jus  eft?  Ncgatur;  fed,  fi  per  errorem  folutae  funt,  re^ 

peti  pofliirit :- niii  paftiun  praecefferit,  L3.L.  4,.  C.  k  nec  pai^uia 

tacituiTi  efl;^  ubi  ^ri^tum :  lecus  fi  a  fcicnte  foliita  finr.    . 

Piij.Ltj..p'./f*Ly.C.b.,'  .      .     • 

Resk  Nonrqu^rltur  dt  retinendkSi  fiad  remtttendis  a  creditofjl 

iifuris;.ain  ei  eo,  iqupd  miilorcs  dehito acceperit,.reliquosTemiJflif 

rit?  Quod  aflinmitur;  quia  qui  recipit  toties minores  uluras,  yidci 

tur  remififlfe  majores,  cum  fafti;4)ujusalia  rationon  fit^&proniores 

fmus  ad  Ubcrandum»  L^/.  de  0.  ^  Ai 

Q^.  XIIl   Anufum.m 

\judkdtatn  petipomi^       '  ''^.  a«: 

/  .   .   r       r  -f  ^.       ....:...     -  4JO.  verh. 

t>  ESR.  Uftnw  vel  perunitur^  tanqna»  acceflio  dflWii^principafisi/r  mffiQ 
^  adeoque  ipfa  aaiojie  prindpali,  quales  funt,  qua?  ex  ncgotiiSi^'wsp^i 

L  bonaC''*'^  v^* 

;  '  Co^EJI  JVR.  COKTR*  P.n. 
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liona?  fidei  ex  mora  deljitoris  oriuntur :  f^ei  pctuntur  prqpria  aftio- 
'  iiettflpqiiamint&r^^  in%*\a  notiA.     Uti-^qufeiilo»  . 

quoaddFedum  adniodum  differunt ;  JLIJE  non  debentur  ex  propria 

'  €)bIigationeffedtanquamacceflio,indeque  continentur  officio  judlcis.. 

•v'«  .     '  Ob]jgationeergaexlHD79;a,&fiitito  judicisoffi^^ 

••   '   .    ^  pGki  tutfpiQmXf  L,j^.  *^\  L  ibi :  Prcfiiforte;  licctpaji  mcrani^foluia^ 

'^'  •        Mfttra  pBti  Jlan  pQjfumt  cum  ha  n<m  fmt  in  obhgatime  ^fed  a^cio '^^ 

'  "^       Jicis  prajientvar.  ff\  de  AB.  emt.  /.  \^.  C  Wnifedpy  eim  depofH 

sBiane  expettus  es.  tmtmmiodafortis  cotidenmatiofa&a  efiy  uftra 

mon  potes  promif^.ujuras  experiri:  Nmi  cnim  duafunt  ohligaiioneSt 

.  aliafartis^  alia  tifurnrmr^fcdunam^x  ^ae&ndeninationefiiilaj  itCr 

rrita  aSio  reijuaicata  eXceptione  repellitur.  C.  Depof.L.  ij^ibkfedji 

fimtumeftjudiciumfententiaf^ 

non  adieSis  ufuris^  necprovHntiofecutn  ^yfnita  rctraBanda  ncm 
fimt.  C  de  Ufutis.    Atque  ita  rem  ifccidit  Mev.p.  j.  de€.  jlio. 

HLS  ttturse^  quae  tanquamr  interefle  dcfcetitur»^  &  J«el  ex  itipifew^ 
irel  ex;  aliaa^uitatis  radone^  praeter  moram  veniunt;  «tjam  ikiiitt 
obligatipfte  principali  y  &  kta  jahi^  fententia  peti  poflunt ;  -  (i)-  quift 
lex  propija  obligatione  diveHk  ab  obiiga tione  fortis  debentur  f  adeoi^ 

re  tata  ratio»  cjuse  \si  prsecedenti  membro  militabat ,  ceflTat,  arg.  d. 
^jf.  ibi :  cum  ba  non  fint  in  ohligatione  ife.  arg^  d.  L.  -j*  ibi :  mn  . 
gTmi duafimt  ohiigationes^  ahafortis^  alia  ufuritrunj^fed  ma.'(^)^tx 
text,  cxpr.  in  Z.  2.  /^  7.  Mifcd  mihi  videmr  fumma  frjhitio  Mfiftft^ 
g^fabrica  infiilai  &*  ideo  quod  intereft  folum  petendmt:  ibi  ergo  i^ 
^uod  iiiterSty  propria  adione  petitur,  iicet  principalis  c^ligatio  fo- 
lutioiie  fiiJtJextinaa:  Ita  rem  decidit  Mev.  p^  i.  dec.  2ijf.  Cbnf.  SurdL 
dec.  6g..pr.  tf  n.  u  Cr.ivtt.  Conf.j20.  Fahr^C.  L.^.  tit,  2js,def.  4. ; 
C  fir.ad  L.  y.  ff'.  de  Ufur.  Briim.  .id  d.  L  tj.  n.  2..  atque  ita  Kt.\^o^^ 
menfe  Septanbr.  Domini  Haiberiladieiifes  iii  cofitradiftoiio  jcic^ca** 
jrunt in  caufa  &ct \=^ <^ul$it t^ii  ^rbcn/contrafem Siar^  }U Oflerwicf* 
At  noJtabilis  ab  iHa  regula  eft  exceptio,  fi  ufune,  quse  tangnamitt- 
tci^efFe  dd)entur,  petita?  in  libella:,  &  nihilominus  prajterits?lint; 
nam  tunc  etiam  iliae  ulurce  denegatae  cenlentur,  &  iterata  aftio  re- 
|K^Hitur;excep^ipi^rei;^^^  judey^^petitis  lo  libcOd 

,  aon  annuit  >  denegare  ea  videtui:,  o<.,iibi  imputet  creditor ,  quod  ^ 

.  ,,,  *fententia  non  ajppelfeverit,^mque  ih  rem  judicatam  tranfire  paflTus 
'        .   &erit;    At^fK  ifii  f>|ftiai&diiilitjf»gM):(  Mtv.p.j.  dec.  ^.  tf  dec.  2^ 
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Qg^  XIV.     A«  u/krdftiefi»a/tty  eieJlMa  obli^atmi 

prmcipaft'^        -'  * 

A  Ff  iRM.,  quando  ufurac  ex  mora^&  fic  folooffkio  Judicis<Iebeft-£«r,  |m^ 
^^  tiir  r  quia>  lublata  adtiqne^  nec  officium  Jutlicis,  ut merumaccef-  4»o.  vtrfc 
forittnifuWillere.Rotqft,A.2^,./>r.  C  i>.  ,  "^fe?     * 

Id^e  verum  dt,  rquocunque  iiiodo  princq^alis  oWig       exftinAa^**** 
i    fit :  ut  folution^,y. ;/.  jff.  /.  /•  ^t?  A3:.^it.  L.]^  jp.  l)€p.  Lu  zj,  C.hr  \ 

oracfcriptidne,  Zi,  ^iT.  pr.  C.  b.  novatione,  L.  ig.,  de  Novaf-.  &  ficcqn- 
'.  lufione,  niii  pignore  adjefto,  Brunn,  ad  d.  L.  ij.  t^  ^  C.  b.  vel  nifi^ 
proteftatione  fibi  creditor  ufuras  refervet.  Brmn.  adl,  L.  ij.  n.j. 

Atque  4e  hi§  ufurij^  quoaue  judex  pronunciare ,  etfi  non  iint  p% 
titx,  Brtmn.L.  ij.n.  2. 3.  h.  vel  eodem  die  eas  fMpplere  poteft,  £• 
^  de  Ri  jiid.  Brw}7j^^  d.  L        ►  .      ^  \    .'       .* 

Ar  fecos  eft,  fi  ih  ccmventionem  deduda^  ufurag  ex  prbprio  con- 
ttaftu,  &  aftiqjie  debentjur ;.  tunc  enhn  etiam  tiitita^^nnopali  obii- 
galdone  ufura.  feparata  aftione  pjeti  pplTunt ,  nrg.d.  L.  ^.  6.  De^.  d.  .     ^ 

If^^M.  deJI,^.Amt..L.. u  d^de  Jud.  L.  S*verjl neque id.  &V.  de  Ea^    .. 
quoacm'jQ(^jBrunn^  ad 'd.  Z.  ij.  n.  /.  C h,  Fab.  C.  Tiu  ^.  L.  jj.  defi  .\^ 

'^  Citrpz.  P.  2.  C.  jo.  d.  ^/.  Met\  F,  i.  d.  2ip.  .  <  •" 

0%  ji  acceflof ium  non  polTe  fubfiftere  fine  principali.    . 
Resp.  id  fecus  efle,  fi  &t)bligatio  alia  fit  a  principali,'&  aliq,  rei 
debi  ta^  qu«  per  le*  fubfift ere  poteft : '  lit  in  mat^a  pignorum;  tiAira- 
rum  &c.  Hsc  enim  perfe  q^oque  fubfiftere  poflunt,  uti  frudus,  qui 
-     font  acceflxo  praedii,  tamen  feparati  quoque  fubfiftunh 

Qv.  Xy..  /Quid fitattnjuus redUuSt^. qmmodo  ^       .   > 
'   dtffwfit  ehufufis*^    -  ..  ; 

^     13  iE  s  P.  Annui  reditu^ ,  i^uaf i^iw  ut  jiir  fpeaantiifi',  fimf  uflii  fM-  tmifi  p^ '- 

*^  iS^ui  fimiles,  quateilus  corpiiXii  ftnt  pecunia,  qtiwn  quis  u$quead4»«-  »«*.• 

legitimum  ufuranim  moduin  qudtaniiis  percipit  pro  forte  aiteri  f^flTjJ^- 

luta.    Ctfnftituuntur  per  emtionem,  qoa_  creditor  loco  iifiiraruta         * 

quincuncium  pj^o  mutub,ad?oqUe''pro  xwajpecunia'i^*t.rofinfe 

quincunces.  Redltus  itaquefUnt  raeM:/'lb«R'eir  precivmv^^^J^JFO- 

injde  rijpeti  nph  poteft,  etfi  ita  pafti  faennt:  TO^ 

Carpi,  p:^.  e.  Xf.  def.  7,  /^.  £?*=//    Nifi  ift  csdfimiiJnQRB  W  A?^» 
C(srp%.d.detn.     •  .   .  •   ^  .^.  .^,.0  .  •^  >.  v,-  ..,.y^  ..% 


/  Differentise  ergo  multae  funt  inter  annuos  reditus,  &  ufuras:  iui 

fortis, l^  for§.ipfa,  five  raerx  i?i|itionis;  illi  (3)  funt/res  principalis, 

*  b^  acceffio;  ilH  (4)  ultra  alterum  hintum  currunt,  quia  non  funtac- 

^  '         ceffio,  fed  f&vSrl^L  Dijp^  de  Ann.red.Difp.  2.  /.  un.  2.  Lauu 

pag.'^p.  Stnw.  Ex.  27.  /.  j;.  i&^  non  currunt,  quia  acceffio  non 

pQteft  efle  major  fuo  principali ;  (^)illi  reVocaii  lion  poflurit,  quia 

.>    fvre  perperuo  in  alium  fimt  translati^  &  facultas  ri&dimen.di  ^penes 

ibium  venditorem  -dl.  jRefi  PeL  de  j^n.  zjyS-  /.  Jj -&  de  Ann^i^yy. 

f:  ^.  Carpz.  p.  3.  c.  2^.d.  16.  ha  poflant,  foluta  forte;  (6)  tUi  iidn 

^        femper  toUuntur  foluta  forte,  bee  tolluntur;  (7)  in  ilUs  debentur 

^  ufurarum  ufura?,  non  in  bis^  Dtjp^  de  Anatoc^  SeB.  ^.  f.  ff.    AHa^ 

V  ^ffefrentiay  vide  apud  Lfik.  ie  Ahn.  udit^  uti,  quqd  in  iXks  stftio 

realik  confeflbriadetur.  X/f^/.  5. 

Q^.  ,XVL    httji Juiex JolutiQnem pr^^^^  deU^ 

tor  u/uras  prallarcteneatur% 

lm.pig^  A  FFiRM.  quiatum  mora  tijusnon.eft. 

4ao.  wb.  -"-    Ext;.  (ijliinterimpecuniaufusieft;  tunc  enEiiii  ex Ji^e  afi efia 

,A^)fijf^  iucrum  caperer.    (2)  Si  iimol  &  re,  quam  eriiit,  &  precix)  utatur > 

**'  de  quo  cafu  loquitur  Zl  y.  $.  20.  de  AB.  entt.  Vid-.  fupr.  tit.de  A&^ 

*   Q^^XVIL    An  nutra  demum  mtrabattir  per 

merpeifatidnm? 

AFf  I R  M  AT  V  R :  nec  debitor  ante  intef pellationem  In  m<^  eft^ 
- —  r-i^  licet  pure  debeat;  (r)  quia  licet  dd)itunifit,  tamen  debifornon 

^\   ^•'^^v  tenet^irreditoriiUudofferre,  i./^^^^  fipara- 

Z  hnek     tus  fit  reddere  petenti;  f»)  ^ufa  nsfcitvW  wmmodum  fit  creditori, 
^Himf^    ^  fluiaandjelideret,.  qiuj  nihil  d£^lar?|:,  fQtte.c^urps,  arg.l^  2^4- 
.  •  f  ^ie  Mdcicmnu  lih  neque  (j)  ignAvia  cretiitoris  debet  obeflTe  jreo, 
4.  f^  /r    Acceflit  ^4)  quodctontrafltu^infer^tbblFgationemreftitueii. 
'  -  -  •  ^npn  fertimfc4ve,n6\te^i^^ 

^us.fit^  quQ4:^){ip  folvere  deb^at, 

W^ffi^pptefta^e^Mj;^^  /^f"^^^.^ 

'4|:atuit  velaib^&^^^^  lUe 

MJ^.  li  y*  dc  f\U.  L.j2>f^^  &'/.  u  b.  l  i2j.  V.  0. 


,  Et  OMVIBTt  Ar^KMi^»i«V$;  Et'  MtonA.        «5 


Ob  j.  Z.  /.  iiell.C.vibi  4icitur,  per  d^itcttmfadAmi  yideri,  fi 
fiifta  caufaiit,  prop^er4)iiamifiteHi^ 

Resf.  (i)  talis  jufta  caufa  non  eft  ante  inrerpeUationemytunC 
•wimftat  per.creditorenu    Aliud(!i;  eff,  inmomelfet  aliud,  per  .     ^ 
^uem  ftare  videatiHr :  quodes  enim  poteft  faceire,  &  non  facit  ^  non 
habetur  pro  fafto,  etfimora  abfit,  ut  in  Z.j.  §.j.deOmd.  cm^.  de  cujus 
iVmaida^turin^Z./.    Indfequeirftputaturei,perquemftat,titvel         \ 
ne  ^ro  fiEkfto  hflbeatur,  ition  ur  in  mora  fit,  &  uftiras  pr^ftet. 

Qv.  XVlih    Anumca  mterpeliatioextraju^ 
/ikialis  fuj}iciat}  : 

^FFiRM ATVR.    Sed  ei  interpeliationi  infiftendum  eft,  ne  videa- J^  JJb^ 
"  luf  4b  ,ea  femel  faftii  r^ceffifle^  ^u6d  fit  f^  <;ani  commpda  occa- J^;^  ^^. 
fioinftandi  e/|er,  npn  fecit^  Jj.ji.  /.  /.  L    Incipit  ergo  ab  unica  in-^^^^  '^ics 
terpeUatione mora,  &i  fi  nulla  ocdifio  inftanda  fuit,  durat,  fi  fuit, (jc. 
initare  debet,  vel  litem  movere:  lite  conteftata  jam  certa  moraeftf 
«Qc4eiicit.    Unde  in  jure  plerumque  huic  aftui  tribuitur  moi»; 
iwn  ^iuod  tunc  incipiat  &  conftituatur,^  ied  quod  coepta  a  prima  in- 

•  teipeHarione  conrijiuet.  Ita  in  L  la^  C^de  Prafcr.  dicitur,  comptt- 
*m  in  pra5terirum,  &  is  feofug,eft  L^p.  k  tite  conteftata  a^ht 
ufu»>ideft,cominuanrcaeptseaprinialnterpellatio|ie:  « 

Qv.  XIX.  ,  A/r  dies  interpellet  pro  homine%indequc 
dehitorem  in  mora  conflituat? 

'  m  FFiaMATvjr;  quia  (r)  i^  die^abaftoreibtuiruradfolven^omf  £^.  t<' 
Dl  nec  intereft,  inirio  ftatuar^  an  poft,  id  ergo  inter  utnunque  ri^^^**:.  ^^^' 
aftum,  ut  hoc  die  folvatur,  prour  igirur  partefi  ftatuunt,  ita  jiis  ^^{^'^l./l^ 
(^)  pcr  Z.  i2i  C  de  Comr.  fiip.  L.a^.  de  0.  ^  A*  L.  /4^*  ^^V^O^twtiUd^ 
(^y  per  li.  p^  de  R.  C.  ubi  rempus  ^ft&natibnis  dl  dies  adjedjSfff  aut  ^c. 
eo  non  adjedo,  interpellatia,  atqui tCiiipu^asftiHiatfcfli^eii,  quoda- 
ri  ilebet,  &  ideo^id  in(|>icirur^  quiat  tum  dari  debet,  adeoqise  ificipit 
lum  mora  y  L.  i^b^ 

Ob  j.  Z.  ^h  j.i.de  K  0.  xM  didtur,  diem  m  favorem  rei  accipif 
adeoque  non  pro  aftore  allegan  poile  contra  reum  y  ut  hic  illi  \&^- 
ras  pra^et  ex  mordi 


1'-^'-  /.      i     ^'        '     KWF. 


'  RhspI  Ante  morwi  favor.rei  eft,  heioterim  teneatur  folvere, 
^.     poft  moram»  aAoris,  utveniente  ^e  reus  teoeatw  ad  efieSiif  ^ 
morac.  -  -  ^  ^    ' 

Obj-  Moph,  interpellatione  conti-ada,  purgari  poteftusquead 
Utis  conteftationeni;  Z.  8^  deV*  0.  fi  vero  poft  diemmora  incipe- 
ret ,  purgstti  non  poiTet. 

Re  s  p.  Negatur,  thoram  femcl  commiflam  ante  Ufcen):CQnt^atam 

purgari.poflfe,  nec  d.  Z.  S^  agit  de  caiu,  quo  interpfcliatip  ^  mQrii 

prsec^ifit,  .•,'..•,•, 

Di  s  s  E  N  T 1 1  ffacbovkSf  &  putat,  id  verum  fanturtl  t!k,  fum  pcr^ 

.  na  adjeifta  eft,  led  in  d^  t.  n^  de  V.O.  nufta  gft  pana,  &  eadem 

tatid.  -  ;  r   A 

Qy-.XX.     hn  cmdttto  exlftm  deUtorm  m  mp^^ 
?  conftituat  cttra  ittterpellationem} ,  /  ^! 

Uid'psg.    ^EGATVR;  (X)  quia  conditio non  adjicitur  folutionis  caufa,  uti 

^at.  verb.    -^N  flies^  fed  ut  cum.  effedu  obligatio  producatur.  (a^ExifterppQt- 

/5r^w*    ^  c^onditio ,  ignorante  debitofe,  indeque  citra  ipfius.  culpam.    (3) . 

fttb  um,  ^   j»^^j^^5  eondirionis  eft,  ut  illa  exiftente  puriftcetur  obligatio,  qti» 

hafleftus  incerta  fuit,  adeoque  idem  juris  jam  erit,  quod  \n  pura 

obUgalione ,  ut  fcil.  debitor^non  in  mora  conftituatur ,*  pifi  poft  in- 

.terjM^tioijemi  ,Idque  <;4)  confirmatur  ex  L.  24.  inf.  pr.  Quand. 

dies  leg.  ibi :  forte  quia  bares  merpeOatus  hon  ft.     '    ^    ",     - " 

Ob  j.  L^  iS^  pr.  b^  ubi  obligatione  fub  conditione,  ut  venditorevi- 
"Sfytfigris  fTetimirefliPucret  y  contradla ,  exiftente  conditione  ftajtint^ 
uftir^  debentur^  indeque  debitor  ftatim  in  mora  conftituitur.. 
•  -  Resp.  Qa«ritui'  ibi,  an.ufurse  etiam  ante  eviftionem  debe^ntmV 
i  non  an  fine^interpellatione,  utipatet  ey  ratione  dubitandi^  quia 

,    ,     emtorquoquidebuit  fru^UswediUemporis.jreftituej^e.    Nonergo 
;  qu^ritur,  an  poft.eyidionwi-wquirataf  in^erpellatio  admorara, 
'  taam  ea  &^jnora.  fupponitur.y  fed  etiam  an  ad  u0iras  preciin^iii 
temporis. 
Ob  j.  L*S9'  de  Verh.  OblviA  ram  de  obligatipne  in  diem,  quam 
.  fub  conditiotje  dicinwir  quod  a^flij^jatiQ  fjus  tempcnris  infpiciatpr, 
quo  dies  venit,  adeoque  exiftente  conditioiie  videtur  (onftituji  in 
mora.  ^ 

Resp.  Non  quseritur  Ai  aeftimatione  poft  diemvel  conditionem, 
:ft4  ante ,  ut  patet  ex  »tjpne ,  qumdo  rei  captio  far^t-    Petebatur  a 

reo 


f  rto srftimaHp,  ^u»  eratjftaitfnia antetlienr,  &rerpon(!etup/nt)h  m-^ 
iq^ere  seftfmationem,  nifi  pcft^tJiem  &  poft  conditianem>  alia  ca-go 
quseftio  eft,  an  intecpellatio  tumrequiratur?  quse  proindenon-cx- 
duditur,  (eclmorafijpJ)onitu^  ^ 

I      Qy.  XXL     A»  mora  inducat  ohtt^^^^  ratktte 

I  tifitrarum^  ^    ^ 

A  FFiRMAT  Lauterh  inf.  /?.  led  drftinguendum  inter  bbligatio^Lwr/.  ^^; 
nemcxl<egotiisi<7;;^yf^a,    nam  in  his  agipoteft  aiftione  ex4"-  y«rb. 
\        ipfocontraftuadmor2c»ftimationem,Z.  j.C  t::j2.  f.-j.f.dt  Ufwp.  J»^«f'>  ^- 
&  Inter  obligatioirem  ex.  negotiis/iri&iJHns ;  ^ibi  eijim  noh  plus  eft  Jg^ 
jn'obligatione,  quam  quod  verbisreli  exprefliim ,  d.  L.p^.  de  V.  O.j^^^*^ 
at  vcrois  contraaus  niHil  de  mora  dfAum  eft :  Itepugnat  igitur  .^     ' 
asqujtate  augeri  obligatronem,  &  tanien  ftrifti  juris  efle,    Poil  litem 
conteftatHDi  tamen  ufurap  debentur,  Vid.fu^r.  ^.  j.  quia  onmis  cau- 
fe  i,  e^  omnis  utilltJis  in  judicium  dedacitur.        *  .  .'  .    » 

Qx-  XXII*  i.A/;  moray  indfque  dehlta  ufura^  toUantUf 
'  Jlmplict  oblatiom  ^  ^ 

il  FFiKMAtvR: -modo  '^(in  creditor  oiflerat;  ufuraj^eiiim  tion 

T^  debei^ur,  nili  ex  mora ;  oblato  auteih  debito  non  poteft  diciiii , 

»01».  .  Neque  per  offerenrem  ftat,  qno  minus  .'debitum  folvaturi^ 

jamqiie  mora  eu  creditoris  ih  accipiendb:   quin  contradiftio  eft, 

offerre  debitum,  &  tamen  moram  facerein  offerenclo.;  Atqueidtrai 

ditur  in  L*  72.  pr.  defolut.  ubi  &  ratio  additur :  iwUfl  dqumt^  'ieiicri 

j^ecuni^miffaj  quia  non  teneretm^f  cfcditor  acci^r^  vohiffet.  Cctit; 

£.^Cod.  L.  122.  f.p.  infin.  de  F.  0.  Brunn.  ddL.  i^^C.L^  '   ' ' 

^  Exr.  Si  ufus  fit  pecunia  i\h...Fid.Jhpr.  q.  ^. 

"'  Ob^t.  Z.  /^.  C.  D.  ubi  non  tiifi  per  folennehi  oblationem  pignus 

liberari  dicitjjr :  it^n  L.  ^.  Z>  j^J  C  eod.  f..  7,  Z.  ig.  jf^J^^  b.  Z.  > 

C.  deLtiit.pign.  in  quibus  omnibus  debitum  &  pignora  non  tol- 

)iimur,^nifi  per  fotennem  oWatioftcm*,7.T^'e'dlftinguul^ 

res:  aIH<licunt,  p^  JimpMc^  oblationem  J^on  iJib^jmre  folli 

obfigatidnem  j  fed .  ope  demnm  e^iceptioriis :  alH ♦  diffiiTguiint  inter 

ttfiiras  eix  inora,  8c  eas,  qu:s  ex  ftipulato  debeiitur :  illas  tolll  ri^ 

fimplicem  obhtionem,  non  has.  Gotk  ad  d.  L.  ip.    Se^  res  clara 

eft;  nam  oWatio.  fmiplex  purgat  effeftus  morse^  fed  non  tollrt 

.totan  oWigationem;    adeoque  debltum,  pignoxjty  fidejMJioneS 
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&c.  dorant^.  ha^  jura  enim  non  toUumur,  mfi  per  f^Qlenneni  oblati^u 
nemi  quae;  inftar  folutionis  eft :  atque  de  hi$  juribM«  agitur  in  L.  y. 
&  reKquis  textibus.  ^    j 

Ob  j-  Z.  ^.  J-  /.  ^iT  ^i/w.  /«f .  Z.  /.  ^.  j.*  J.  ^  ubi  tiitor  non  libera^ 
tura  praBftatione  ufurarum  per  folam  oblationan,  ied  depiofitionenK  . 

Ff  E  s  p.  Hoc  inde  eft ,  quia  oblatio  fimpfex ,  qu*  pupilio  fir^  liiiBa 
eft,  utpote  cum  pupiHus  fine  tutdrenibil  accipere  poflit,  ibi  ergo 
heceflario  folennis  requiEitur. 

Atque  hoc  ita  In  oblatione  ante  cctptas  ufuras  receptum  dic 
'    Brmn.  ad  Z.  ^.  n:  2.  C  k  Mev.  p.  2.  dec.  ;^^.  &*  parf.  j.  aec.  12. 

Q^.  XXIII.    A»  mora  purgemrfa^lanmjatione^' 

A  ffirmatvr;  quia  per  novationwn  tota  exftingmtur  obliga.- 
"•  tio,.adeoque  omnes  ejus  effedus,  uti  mpra  &c. 

Secus  eft;fi  novatio  fiat  fub  condJtione,nani  quamdiu  pendetcon- 

ditio,  nondum  eft  npvatio,  neque  prior  obligatio  fublata  djcipoteftji 

adeoque  nec  mora.    Hinc  fi  interim  rcs  perit,  perit  riiorofa,  V.  A 

j;f.  de  Soku  &  in  L.  ji.  pr.  de  Nwat.  etiam  pendenteTonditiontf 

'    mora  manet.  Conf.  L.  f^f./^  de  V.  O.  ,  ^ 

Obj.  L.72.  §.  i.de  Solut.  ubi,  qui  poft  moram  fub  conditione' 
prpmittit,  liberatur  a  niora,  etiam  pendente  conditione. 

Rfisrp.  Lpqttitur  de  cafu,  ubi  reus,  qui  in  mora  fuit,  lAvatkmem 
fub  copdiHone  obtulit,  et  alter  accepit,  d.  L.  72.  tunc  eniijjjlora 
j^urgata  eft :  etft  ergo  res,  pendente  conditione,  deficiat,  noii tanietf 
mora  manet ,  quia  femel  purgata  eft.  Duo  ergo  aftils  funt :,  novis^ , 
/  'tio,  quae  npnduni  fit,  &  oblatio,  quie  adu  fit  Voitintate  ciri^toris, 
adeoqu^fatisfa^io^eft,  \lw4mr'' 

L16.  xxiL  TiT.  n/  :\  ^\%. 

DE    NAUTICO    FOENORE, 

C&*  I-  Qmmodo:  nantteumfaHus  Sfferat  (1)  ab  ufuris'^ 
(^2)abaJ[ecuraiioney^(^)aboJeMtrial     ,  * 

O  ESF.  Diffeftab  USURIS,  qusefunt  aeftimatio  Ibrtis,  qu«W 
bis  utendaconceditur,  Z.  j2.  L.  f.  JO.  k  at  focnus  nauti-i 
fUtn^faltem  datur  ex  pecania  trarjefaitia,  feu  tali  piecunia,.  (Jua^ 
tr^9^re  vel  ^lia  loca  periculofa  yehitur,  &  cujusr  intui^u  don^i| 
^  navis  periculUiii  fti  ^  reapit,  25.  /.  Kt.  quanquaifi  eriam  dairi 

poffit. 
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poiTitJetfi  pei*icalum  non  fit  creditons,  Zw  ^'k  L.  2.  C  b.  Hinc. 
ttfurK^ntum  guincunces  permittuntur,  fcsnus  imiticum  prppter 
periculum  in  infinitum  procedit.  Hodie  centefimas  d>tii)ent ,  Z.  2d^. 
i.  u  C.  ic  Ufur.  ceflante  bericulo  ordi{iaria&  debentur ,  i&.  /.  C  ^* 
ih  nautlto  f<pnore  periculum  fortis  pcrtiner  ad  creditorm,  damt 
emit  quafi  ^>edailum;  iM  inmutup  perictdum  eft  debitotis^,  qui^ 
domtnus  fit  fortis. 

Diflert  ab  ASSECVRATIONE,  xju»  iion  datur  pro  pecmia.fev, 
liiarerransvefcenda,  fedprow^r/Mf,  tion  tantttm»{Bcr  mstfe^,  (594 
etiam  per  terram  transvehendis.  Dn.  Qkc^.  Difp.  i^e  x^cw../.  ^. 
feq.  itcm  /.  jy.  Atque  hinc  lub  gflecurationegenerali  non  contipev. 
tur  p^uma  numerata,  Grot.  Introi.  L.  j.  c.  2^.  jf.tVUtn  fttrtg 
ofles  ic.  dtB.DiJp.  jf.  43.  ,  Ufw^  c^efcs, l»icqudque  ffipul^ 
licJtum  e%jbuif  /-.^7*  ^^^  &  ultra,  pro  magnitudine  perfcul^ 
Mlxri/.  de  yur.mert.^c.  y.fr. /^^  Namklei-&pewculutfi  iunt  res, 
T^a:€»«temM:i  p^iinti  \xt{\ii.\nd:J)if0*  /.  zS.fiq^  - 

Difettra  BQDEMEJUA»  ubi  non  lu^pUciter/doinirio  liavis  credN 
tuf  ^pecuiua.mlmerat?,  fed  in  jpfain  navi&i,  atque  Jioc  hegotium  di- 
dtto  a  carina,  4>M  b<»  ©4>iff^SSo&Wr  ,t?ttb©&mer)/  Rpquiriti^^^^ 
(^iMriscitipwa:necem  (a)..ut,in;Qp\cri?d4f^prelire;  (3^^^  na^ 
mi  ipfa  «ppfghofetttps  .  (4)  ut  aiio  mpdo  cp^uli  uequeati  (5)  \xi  . 
weratoi«^velHeormn.a9iici>nuUi  in  iocQfint}  (6;  utpericiilumcrcj- 
df^ori«fit,  L..fM 7^.^ pJ^fJir £^  Qh  y;ide nou debetur, fi n?;. 
vis  tion  falta  in  portum.peryeniat.  Infinjitae  quoqiie  nlc  ufurie  pery 

tMflfe<unt.^^i^^  " . . :     ;  ,  .' 

'  NotandaWc^iitfoiMitMla:  ^lWMr<S^,^t))or,iPal)ei:rW  quiaipa 
itavis  pfenonifa«ilirijcQ8t;raQu:J)o<^^ 

& alia  fowmila ed^  Vbllimm  f^i^i  f<M  ^a)>ercJ);,  naih  attio  illaai 
plgnii^,  quodcreditor,  quidfiditpec«niani,  innayiliabet/ jaau«| 
Jatinohpoteft.^/r/,i9j^.  ^%l4?  y?*^?»'W    ^:^  i^      , .-      '  .! 

:       I>E    PROBATIONIBVS,    i         i 

;   '  •-■'=Rfisj<:  ••.••■■•,■.    .:  f,.^  .•• 

Si  iux  partes'3e  faao  diTceptent:  fextiatui^f tatfbrieft^ 
.     probari,  &  quo^dubium  eft,  cerfUirt'  timn  debtf:  tjwfiti- »"f«* 
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4^9.  wrb. 
jlSare  tt^ 


i^obatto  fity  qufa  iUe^rbitratuiv  fatisn^  ita  prob^um  ilty,ut  omnl- 
Dus  conft»e  poflit^  Dtk  Ftrr.  Difp.  de  Dir.prok*  neg.  Cap.  ^*  jf^^S^^ 
Ceriitudoautem  talis  omnimoda  in  fadis  hominuni  vix  occurrit,hi-v 
fi  per  evidenteminlpjediooem  &inllrumeHta.indubitatai  teft^yef 
ro  ^rare  poflTunt,  vel  iailere;  etfi-  honeftifliuii  fint,  ibid.  ^  ^.  Cumr 
igitljrplenaria  certituda  vixVperad  poflit,  talTs  ih  Jure  kdmittitur 
certitudo^  qualis  inter  homines  commode  admiti^i  poteft,  adeoque 
<!erf lun  dicitur,  quod  ih  vita  civili  pro  certo  probatoque  haberi  pot- 
i^i  taUsiautemiX^ertjtiido  occurrit  inplurium  teftiumauifenrfu,  A^ 
fite  ititervefierif  j  4e.  quo  plenius  ijifra.tiude.TcJlih,  ^rr^  Conf.  J^ 
Difp.Cap^  n  /viv.fe^.  :^  -  <  ;  •     .  •    .  ,..    ,     - 

r . :  •'    ; .  .•.  .^     - ..  '••  :  •.  .  ' .-  ' ":    ^   /'• 

Qg^v JL    Cui  tfarneraftraMfiJP  itmmhat  prohatk^  d! 

.V '     r  qitmm  iilatr^^^^  '       ^ : 

ITesp.  Protfeitlo intumbi^  ei^  q«if  qtiod  ih liil? & di4>iimi^ ini i»r 

didum  attuiit/adeoqueadorii  Id(}ue  hoe  modo  probstt^it-P^- 

gutsriiirf      renhn  Difp.  de  ^re&aprohathne  negatii-0  Cap.  j. , /^  i.  '.Qw^  ill^ 

mjfi  fro       ift  dubii  illius  aiitoi',  adeoqAe  ejus  «l,  iiiud  probarei  qubd  ipfe  4««- 

fropmmr    biiim  iftovir,  ndit  alterius>  ^iitnihff  hiovit;  •  Nec  ratio  patitDl*,  ut a/- 

^^$,  ^^  ^^  ^^^^^  onusj>rpbiihdi  mponei^e  polBt ,  fo>que  altmtm  pw^^ 

^      ^*        quietamque  paflfeliiohtitv' fuo  lubi f li  turbare.    QuinV  quod  plenius 

fem  ddiionftKttV  non  eft  in  lit^dubium ,  nili  unicUni,.iiQn:tl)^  ^ 

tia;  Si  enim  Sejus  injudicip  proponat,fe  CUjo  roo.  mmua  dedi/% 

imum  tantum  dubiuiiry  una  qu^ftlo-eft,  an  Sejus  C^)o  loo;  munt»? 

'dederit?  Hocergo  probai&lteii  eft  per  §Jnfkp.  CfrfC/;  $.  f.    ijnde 

«ec^ffario  inferrui^  Sejtmiid  prbbaredt?bere«:  Xlumenimpipbapduui 

0t,  lob.  mutua  data  efle,  id  rfon  poreft,  nili  a  Sejo  probandiini  fufci; 

pl^  quiid  affleifir;  1ndeque'jUsf  pefftv  4  Cajo  enimr  probandpin  no^ 

tfktf  loo.  mutua data^ efle ,  quod iHe negat »  nonaflerit;  ied. ^ntrsi 

mutoa  data  non  effe,  quod  irohi  quxritur^  iiec  quaeftio  propoiita  dlt: 

bitur^ciim  ni^ab^^pt^-f^^^^^  i09./tniitua;di^?^e(rev  a)atradi<lloriu^ 

fBJt^  Cajuavid  prgbare  feu  certupi  redclere;  (Sc  Cajumtimen  id  nega- 

fer^ft titi'4ittsi'eft-c^tf^ifi^^^  i^fle^dMPi  & ndndHr 

tbtum:  ita  Ckjus,^  qui  pofteriu^^pl^it,  prius  quoque  afFerere,  ne- 

fluMK^Qiftumfif^iar^nequit^  C\^m  riemo  contrad^dpria  aflTererepof- 

i^   A*$fi4^^  :«o4,  \^  i^ipp,<pgaw  &  afleri  delieit^ex  ali^ifct  dit 
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pofitione  five  legis  five  honiinis,  Pof.  ^.  G,  6.  quse  diipo^rio  nihil 

aliud  eft ,  quagv  voluntatis  decbratio,  d.  Pof.  ^.  deciax^tuot  autem 

non  eft,  qqod  nondmn  probatutn,  fed  adbuc  obfcurum  eft.  Jeituc 

nemo  jus  v.  g.  mutui  aflerere  &  pefere  a  judice  poterit,  nifi  t^  judi- 

ci  probatam,  dedaratumque  dederit.    Hinc  jam  iequitur  (r )  quod 

regulariter  per  reruhi  naturam,  ac  naturali  ratione  probatio  incum^ 

bat  affirmaiiti,  atque  adeoadori :  L.  2.  L.  zv.deprobat.  L.  g^b^  2j^ 

C  eoj;/.  ^  tnpn.  L  deLegat.  quia  qui  dubium  judici  prc^onit^  re? 

gulariter  auquid  affinna't,idemque  regulariter  eft  ador ;  nani  quismiT 

iyu  nemo  contra  tealiquid  aflerit/  vel  agit,  t^  diu  nqc  opus  ti^ 

eft,  ut  neges  vel  contradicas;  fedcontradiftio  omnis  ponit  afTertio: 

ncm  prsecedentem,  cui  coqtradicitur:  atque  ita  aflerens  a^or  erit| 

reus  (rontraitidor,  qui  &  ita  dicitur  in  L.  u  C.  de  in^cn.  manmi.  l^  ///. 

C  de  Edi&.p.  Hadr.  toU.  Sequitur  (a)fiaftor  fuamint^iVionem  pro- 

bpiverit^  fedxeus  contra  eum  excjpiat,  eadeiii  rationenaturali  hujus 

exfegitionis  probatiofiem  reo.incumbepe/r.  jf.j.  (f  i/.  quia  iUe  jam 

{ffoponic^quodincertttm  eit,  .adeoquee5edeiur|amabipliuspartelimt 

n^unes^qUaeanteabaftoris.    Unde  refte  dicitur,  reum  in  exce* 

ptionepiuiibuslaftoris  fungi,  L.  ip.pr.  L.p.  deprobi.t.  L.  i.  C.  eod^ 

Ifi9c0)  ilintentio  aftoris  fulidatur  in  eo,  quodln  dublo  ipfal^i^ 

j^te/btepro  verohabetur,  Uberatur  aftor  ab  onere,  probandif  &  trans- 

ferturhbcextaljpraKfumtionel^is^inr^^       idgueadhucnatiu^i  raj- 

tioot  eadem  ut  an te,    Nam  &  hoc  calu  verum  elt,  aftoris  intentionem 

haberi  pro  probata :  quia  res  in  lite,  eoque  dubia  eft ;  jn  dubio  auteni 

ita  Jegeprifumptiimpro  verjo  haberi  pofiiimus.  Ita^quilibet  eleftus 

ad  benencium,  legeintcliigitiur  velprteftimitur  idoneus,  c.fin.  X.  de 

frt^itvipt:    Si  igitur  agat  ad  confeqaendum  beneficium/&;  reus^eum 

idoneuin  efle  neget,.huic  inculhbif  probatio,  d.  c.  fii.    Namf  iit  ^^^ 

ftatu  dubio,  qui  hic  eft,  ador  probalfe  vidctur,  quia  id,  m  quo  fe     

fuodat  jn dubio  vi  legis pro  vero  habetui,*  iequitur  quod  quilibet 
idoneus  in  dubio  habtatur.  Cur  igitur,  li,ill^in  d.  r.^.prpbafl^ 
i0telligitur,  09"  obtinet  ftatim  beneficium,  fed  probaf ip  in  reuflji' 
transfflrtur.  ^efp.  Quia  ifemper  &  npn  tentuin.cpntra  piraeiumti^ 
nem  juris,  -qust  jure  piro  probatione  in  cafu  diibio  babe^iii:^  fed  flc 
contrayeram  probationem,  admittitur  probatip-contraria^  (Sk^Cib 
fS^miBf  de  qua  Carpz.  Pr^.  Jitdk.  T.  i^.  nrt.jLper  tot^  Sic  & 
minor,  mulier,  jufticus^  ob  lubncum  jxidicii  in  diibio  temere  folville 
ihtelliguntur.  Si  ergo  repetunt^  quafi  indebite  folutum  indubio 
probata  videtur  ill(H*um  intentio^  fed  reo  peraUtJtUf  probati» 
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.    rofitrtria  Z.- 2f .  f.  u  ^i^prQhat.'  Item.fi  is^  cui  lo.  ex'teliamento>& 

'  lo*  eji^Oadidms  kgs^ta  lunt,  bis  lo.  pef^t,  hseres  neget,  aftor  pro- 
baffi^intentidhem  in  hoc-  dubio  inteHigitiir;  fed  hacres  contrariam 
probafionem  fufgpere  poteft  Z.  /2.  de  prob.  Wiffenh  P.  i.  Difp.'^j. 
fb.to.  Atque  ita  dQ  ani?.  Hi  enim  omnes  funt  cafus,  ejusmodi 
pracfiBtorionis  juris,  qua  ipfa  intentioadoris  fundatui'^  eoquein 
dublo  probata  cenfetur.  Atque  adeo  hsec  pnefumtio  juris,  vi  lc- ' 
tii^,  ere  inftar  probatiohis  in  calu  dubio,  donec  caufa  per  alteram 
ot^bio  eximatur ,  &  certa  fiat  contraria  probatjone:  uti,  fi  creditor 

-    flebitori  cKirographunt  reddit,  lex  in  dubio  ex  hoc  fafto  infert  re- 
•  X    imffibncm  dcbiti  L.  2.'§.  r.  depnSt.  igitur  in  hoccafu  dubfo,  &  nifi 

-     creditor  probet  ex  alja  caufa  redditum  fuiflTe,  dcbiror  inteorionem 
fuam  plene  probat,  hcrc  folo  redditi  chirographi  fafto.    Itaiuri» 
pncfumtio  elt ,  omnia  durare  in  eodem  ftatu,  donec  mutefur  pn>  . 
^tio^  'Akiat.  de  proh.  reg.  2.    Quare  fi  patrc  filium  vindicapte,  hic 

.    negct  fe iii  poteftate  effe,  iicc id  iri  contrariuin probet, patrisprdi 
bafa  erit  intentio  ex  fola  pracdifta  juri«  regula  t.  ^.  Jepro^at.    Ei 

^   ita  de  aliis  innumeris.    Atque  hoc  fenfii  refte  Dd.  tradunt;  qtiDd 
prarfumtio  juris^fit  probatio  liquidiffim^.  FaOet?/.  nJ  Tit.  X.  depra^ 
pmpt.  f.  ^.  n.  4.  Carpz.  L.  2:  H.  /f^.  p.  10.  ^fcqq.  &^'fhi  nlleg.'  fclfc 
^      quamdiu  pars  aftera  coritraiium  pfene  non  probav^^^^^ 

liquido,  qiiod  jure  pra^fumitur.  ' 

Qv.  llh.    An  femiplcna  prohatio  Jure  Civili    , 
cogmtajif^ 

^^  ^  "M^eqatvr;  (i)  quia,  aftbrertbnprobante,  reus  abfolvi  deber; 
^^-  ^3^'  •'^  non  auteni  probat  aftor,  qui  femiplene  falt^m  probat.  Ac- 
^^dyc^  cedit  (2)  iquod  unus  teftis  ne  quidem  audiri  debeat^  Z.  ^.  CJe 
'>  'Edend.L.p.  C.  de  Tefi.  Hinc .(3 )  ipfa  teftatur  facra  pagina,  vwi- 
fatem  1«  duoruui  vel  trfum  ore  confiftere;  &  ^4)  norma  Juris  ubi- 
'tfue  duos  teftes  requh-it,  Z.  i2.f.deTeft.-  Sed  &  ^5)  aAor  lUp^* 
^plens  femiplCTam  probationeiii  fuQ  jurejurando,  teftis  eft  in  pro^ 

priacaufi*  '   ' ' 
At  moribu*  ft  Wcc^ffibus.  Imperii  juFamen ta  fuppletoria  iunt  rCr 

^  ^--»      \  *       ^^    ■  .  Qy.  lY- 


l 


#    '^ 


Qv*  iV.    hnreus  Muh^m  fia  pojpejlioms  edm 

deheat^ 

.    panjola  dl  rc^ukXn/;,  ii.  C.  de.Pct.  bar.    Neniiiiem  titulunji  fu^  Lma\  pap 
^   poflSsffioim  ^de?e.4jeb€ce.  ,  Nam  qui  agcf e  vult,  probationes,ha-  4^'«  ^*** 

!  bcre  ddbet 9  /..  ^.C  de  Edendo.  neque;  oponet  ori|inem  petitipnis  ^fJ^^^^ 

cx  inftnimeitfi^^^  qui  conyenitur,  fundari;  L.p  C.  eod.  c.  u  ?^.^l 
de  Frolu  &.  ninji»  graye  eft,  urgeri  partepi  adverfam  ad^exhibitio- 
nem  eomm,  per  quo9tli|)i  n^pgotlum  tiat,  L.  7.  CL  de  Tefi.    Neque 
;uftDris.interdi>  noire  titmum,  ad  a.aioneox  rite  inftituendfmi;   fi 
OimiUe.cartuseft.de4up.dj9minioi  illudque  evidenteriprobare  pot-  * 
cft,  vindicare  rem  a  poiTeJTore  poterit,  quocunque  demum  titulo  hic 
poffideati  StsryL,  Hijp.  de  Neccy^  edend.  iit.  pt>Jj\  /7.  /j. 
>    h^p^pma^  ergOf  regulam  £(textum  loqui  de  petjtqre ,  qui  ante  in* 
ftkwaor^dionemiexpet^  a  ceo  titulum  pofTeflton^      Hu]Usmodi 
^     iotecrogatio  ame  inftitittam^i^ionjem  licita  non.eft,    Neque  aliaclt 
txceptio,  .quam  in  petiitofte  hspreditatis,  d.  L.  lu    Ibi  enim  poiTeli     , 
fox  conwntus  ci^clairaxe  d^bet,  num  pro  hscrede,  num  pro  poiTeflb- 

f  le,  velraiio.tituio  iingulari  poflid<^at ,  d.  L.  u.    Cum  enim  contra 

.eimf  qni  uni.verlalj  titulo  poffidet,  npn  polEnt  aQione^'  fingulares 
itAkm,  nec.utiireriMes  cpntrsi  eurn ,  qui  dtulo  lit^gulari  rem  tener,  , 
nofle  fane  debet  a^ionem  inftitutmus,  an  poflTeffor titulo  \iniverialj,^  . 
ao  fingulari  pdifiSeat,  ad  id,  ut  adio  rite  inftituatur»  &  ne  judiclum 
fiat  elttforium«  Stryk.  d.  Difp.  c.  2>n.  lufcq.  Eadem  autepi  ratio 
eft  in  bononmi  poJTreifiofle ,  ijtppte  quse  riihil  aliud  eft  >  ^quam  peti- 
^ohserediiatis  Pmoria,^,  j^/^*  deBon.  pojf.    Idena  in  interdido  * 

'  ^  qmuruBi  bcoorCim,  nam  hoc  quoque  non  nifi  contra  euiji,  ^ui  prp  ' 
Imnrede  vol  poffelfore  poifidets  datur,  L.  u  /.  ^.  eod.^    Sfed  &  porro 
cadem  ratio  eft,  Ji  duhitatHr,  an  uiiis  ut  haeres,  an  ut  legatarius pof^- 
':fideat,  ut  in  Z.  /.  /.  ^.  ff^  i^d  legat.  quanquam  tunc  aftor  cumtt- 
iare  intecdiAum  quod  legatorum  CHCQ  petitione  ha^reditatis  pofiit. 

*    Ab  bac  r^ula  Z.:  lu  C  d^  Pet:  h^.Aqto^  caio  difiert  alia  regula, 

^^iodpoffejfcr  titnltmifm  poff(jjtonis  prohire  non  teneatur  ^  quse  extat         ^     ^ 

in  /.  ^.  Inft.  de  Ivterd.  L  2^.  C  dc  JH.  V.  L.  ;ii  de  PYShat.  Cujusre- 

.  gufieraaionMJte Ijimt*^  rta8K(i}pr#5fumtio  eft  gRo pofleilorei  quia re- 

.iiiafnetwfiJaIa(ttxp0fieirLo,  donec  n^or  aHudplrobavei;it,  /  /•  ^.d. 

.  l^ 2.    (fi)  ?fe'\ jMrI^\f»Uf^. pptiflr,^       .d)^betv ppireiTor^,//.  12S.  pr. 

*4kJL  ^iw^Q&.pQ.f^ifi^^miS^^  FP^  petitpjc 

:  M  3 ^     *         nihfl. 


r 


*     poffit ;  iic  enim  jure  privatoruni  utltur,  quoties  prfvifcgium  ribn  it- 
peritur,  L.37.f.  dejur.fifc.      / 

At  quqnadinoduni  in  privatis  dupiex  tft  exceptio,  ubi  onus  pi^p- 
bandi  tranfit  in  reum,  ita  &.in  Pfincipe,  rcil  (i;  fi  a£l6r  Pnncfe^ 
fuam  intenrionem  prcJ>ayit,  reus  exc^tionein  proBare,  &  fiafteriu»^ 
titulum  (vat  poflfefliohlyedere  tenetur ;  (i)  fi  inteptlo  Pri na^T^ifto- 
ris  fundaturvel  in  jure  communi,  vel  in  ep,,quodipra  poteltateLe. 
gfs,  vel  ex  ipfa  ctfleirtione  adverlarii  pro  vero  habetur :  tiiric  hsec 
'  "  prsefumtio  Legis  efl:  loco  vckb  proDationis,  donec  reus  Contnirium 
probet.  >  .  ;       .        '    ?.       /^      .     ! 

His  jam  prindpii^  pofitis,  fadle  ^ciduntik  dilBcillimSBquarftfo- 
nes,  qu«  circa  aaiones  a  Principe  infiituias  aibveri  folent,  '        • . 
PRIMO  autem  loco  qu«ritur,anreus,qMr  iuri?diffionem][>oi1idet, 
pofTeffionis  tituluat  i^pincipi^,  eamYindicant^,  e^ere  debeaxij*  Qurfd^ 
AFFiRM.  (i)  .quialiitentipaaorh  PiHncipis  fHnJab  eft1n*]pi:*|!liTi- 
tione  Juris;  utpotc  ad  quem,'  tanquam  folitem  omhis  jurisdiftfbn^^ 
ea^  originarie  pert|net:  qui  proinde  fibi  coriceiram  ait  junscirftfc- 
nehi,  ei refiftit  Legis  pr»fumtio,  &  fic  tamdiu  pro  injufto  pbfleflbre 
habetur,  donec  conceflionem  probet.    AcceJit(2)  cmodreUS,  j[)(^^^ 
"  feffibrieiil  jurfsdidionis.aUegariSi,  furitletie  in  conceflione  Princ||>!l, 
•quia  absque  cdnceflipne,. five  t^cita ,  five  exp/efll^^j  poflHici.nW  va^ 
*'ler,  hoc  proindfe  fundanientum  intentionis .  prpbare  debet  pqflefl^6f ; . 
inprimls  (3)  cum  b*p  conjcelTio  fadi  fit,  indegue  ab  alieganreprobati^ 
;  ddbeat.    Atque  ita  (4.).  omnes  Dodpres  comnmnlter  terienf,  Me^ 
-  nocb\  fm.  3.  ^^t^poff*  114  ff/b.Mep.  p.  i.  Jee.;^^.  n^  <f.  ^tryki  Uf:Mod. 
.    f,  tiu  de  Jwrhd.  f.  27.  .fej"  5f..  itemin  Diffi.Je  'I^cc'eff:'ed.  ^tit.  c.*}. 
/.  iS.  ibiquelate  Dcl€^.4ziu  18*  Fofi.  dcMariut.  QyK^-JhJP-  yv- 
ctat.  Refp.jfoS.  n,  7.  Kmcb.-^dfijure  territ.  c.j.  n:\12.  feq,    Hinc'  re- 
gula  communis,,cfUo4,,  quoties  jus  a  Principe  dependet^  ,neino  tn 

?<5fleflbrlo  comra,Frincipem  ifef^dendus  fit^ .niu  titiilum  Joceat.  . 
\ician.'de' ProitJ£.''Z.x.  ^(KUJipAi^tzys^rmn.^^^  2^:?j./.  ' 

Afque-icain Curia Halbecftttdw^ifi  in  coptrafliSprio ]udica'tum |n 
cauia  m,  3fmt«  t>rr  iWftiwev,  contra  t)a5  S(if>fia  ^a\i\Sm. ; ,    .  .  '*J ' ^ 
Porrb&  SECV.NDO  qu^itur:.an  Ijbertatema  contnbunb- 
nibas  aflerens  titulum  poflelFipnis  edere   debeat?   .Affirin.  qala 
•  Natura:'  quotjue  Jure-^libet  fubtnrus  ad  defenfidiiem  'territQfii 
-^ontribiier© ■  t^iictiJw  mri/pnwivle  exem;ionem  aliegat,rilbc  ftiii- 

'^ *    ""*awi&h- 


damennim'  mrenrionia,  cui  jus  reiiljtir,  |>robare,  rituljini.nue.ex^iatio- 
^  nis  demonftrare  tenetur.  .  /\ 

TERTIO  quaeritur:  an  in  venarione 'nuoque  Pdncipis  intentio. 
ftinddta  fit  conrra  poffelToi-em  prfvarum^  ad,  eum  efl*e<9:um  ;  ur  ririir|    '   «• 
Itimdpceredebear?  Equidem  Jure.Civilihocnegatur^ubi  venario- 
nes  non  ex  coiiceifione  Principis  dependenr,  ied  Juris  Genrium  fudr, 
&  o&inlbus  Givibud  communes  erant :  Non  ergo  ibiniajor  prarfum-.. 
.  tio  pro  Principe,  quam  privato;  quin  major  pro  hoc,  qua  poiTeflbr 
re,  juxta  tegulam  lupra  p^fitam;    Ar  pottquam  ImperatoresCierma- 
ni  (parique  ^tire  Starus  linperii)  jma  venandi  fibi  ranquaqi  regale* 
vWidicare,  2.  F.flf^Dn.  Pftr,  J.  P.  c.  23.  jfr^.    Nciiiiibusque  jurc . 
fendl  concedere  coniueverunr,  in  venatione  quoque  diccndum, 
Prlncipes  contra  lubdiros  fundaram  habere  inrennontm,  quia  absque 
conceffione  Principis  eam  exercere  nequeimr,  qui  proinde  pofleffio- 
nem  alkgar,  conceffionem  fupponir,  (alias  enim  efler  paudonea) 
^    eam  al^;at,  in  ea  fe  racite  fundar,  indeque  tj^ium  hunc  docere  'te- 
lietuir,'  Imc.  de  Pmna  in  L:  2.  C.  de  Fmd.  limit.Rol.  a  FalU  Conf.  ^. 
li.ijf.  JJk  2:  Stryk*  Difp.  de  Necejf.  ed.  tit.  c.  j.  n.  S^. 
-  *  Argue  ira  in  Curia  Halberftadienfi  probario  rituli  venarronis  in- 
/tmaafirfr  pofleflbribus  in  caUfefifci,  conrra  Guftedrjtemin  caula- 
iWi.conCrtiAireburg,:  ;      «:        -  .      '    • 

*  Arque  ead^i  rario  eft  in  omnibus  rdjgalibus;  ea  enim  poffidens 
titulum  edere  renerur;  quia  notorium  eft,  regalia  non  nifi  ex  con- 
c^one  Principis,  qu«  fefti  eft,  privaris::Confem  pofte:  De  JttriS 
,  Pfmripis  igitui^conftat/conceffio  vera  dubia  eflf,  &  ab  aliegante  prA- 
.'  Wdai.  Stryk. d*  c. y.n.p: i^  ^Je^  ']  '  :  •  " 

py*  V.  .  A«  Jus  prohari  dehiatt 

I^Et^ATVR;  quia  Juscertumfinirumqueeft,  L.  a:f:  dt  fur.  ^/^^*  J^f  S 
rgt^.  adeoque  fudici  notum  perTpeflumque  effi?  debet  &  p<>tcft.    *•  Vf,^' j^^, 
ObI.  L.  f.  b.  'Ubi  confuctudo'  probaii  flebers'  *ar  «ix^nlWtudo.  eft^i:, 

Jte-    "    •-'»-'/.•-•  ■•.'-.:..     f   -:     :.«  V,    '.'•• 

R« s  V.  Cwrfuetudo  ^fumftur vel  projurc,*vel  pro actibuscQniueti^; 

h\  probari  debent;  quia  Aidi  funt,  &exiUisd<mniQipix)bam  jus  jip* 

paret:  fafta  enim  Judex  nolTe. non  poceft',  cumfaSu  intit)itafinr,  &i 

E'uctaifia  himiarLa  adeo  idrl  iionpoffint,  ntpiudej^tjffinu)»  qwpqU* 
llaiit.  '£pnf.  Difp^  '^occej.  de  Dh\  prok  vcg.  t\  l  //j.  ^^i    \ 

l    .  -iCoccEji  Jvr/Contr.  P-U.  ," 


Qy*  VL^  h»  negattva  per  rerum  naturm  direBo^ 

prohari  pQJ]it% 

'^^  Pn^  piflMnittendiim  hic  eft  (r)  (ti re^^  probationis  fpeciem  a&qtieMc  in- 
J^JJJ-  ibrumeiua^acteftes,/7r^,i:  ;<?./:  z/ea^/.&^/i<9f;CaH^^^ 

Zjjj^*'  /  C  <*  Cantr.flip.  (a)  Aliud  elTe  depofitionem  teftis,  aliud  caulijm. 

^^    •  difti  feu  fcientise.  Conf.Mifp.  Dn^Parem.  de  Dire£ia  pr^b^negat., 

Hispr^mifllsdicimus,  ni^atiVam  aque  acafi^nnatrvamdire^^ 
lirobari  poJTe.  Nam  (t)  nou  poteft  oftendi  impedimentUHi  naturae,. 
iep,  quod  natui»  negan  tis  probationi  magiS)  quam  affirmanris  repu- 
gflttyJii7..c.  h  §..  g.  Sed'&  (a)  iir^eodem-  illo  exemplo'  tegif  lo^  C. 
Je  Non  nuni.  pe^  dire&o  probari  poteft  r  Timim  Sej^  nenmmernjfe 
pecmiaviy  quia  npn  eft  impoffibile,.iftt  &  tempore  p^iti  mutuiac  d^ 
ti  chirographi,  &  deinde  usque  ad  tempus*  Utis  mota^^  continuo^  una 
c-tttn  Tirio  f uerint  hon^ies,  qui  ):utato  teftarr  po^unt ,  noB  numera- 
tameffe pecuniam, diWct.  jf. p^  Neque  (3)  dici  poteft ^^^hic non 
ipfam  negativam,  fed  fadum  quadammodo  definitumrprobari :  nam^ 

/Jfiiffiritan^hoc  ipfo  exemplo,tde-quoa(lferitur,  ejus  pi»bationem  n^- 
turanon  e/fe^probatiooi  diredla?  per  teftes  locum  efle  pojQfb,,  di^.- 

'  Ciip.  u  /.  10.  Sed  &  (4)  affirmativa  quoque  indefinitat.v^  g.  Titiunf^ 
Sejo  numemffe  peeuninm^  ad  tempusxoaraariy  &  praccifft  adus  iUe 
definirf,  ac  per  teftes  probari  debet;  H  v»o  nou  ad  tempuscoar- 
iftetur,  non  magis,  quam  n^ativa  indefinita  probari  poteft,^/.  r,  ^ 
/*.  12.  &t  n..  Pocra  &  (5)  haec  ipfa  negatio :,  p^cunui  non  eft  nHniara^. 
A/,  per  initrumenta  probari  poreft,  uti,ficreditor  debitorfechirofira- 
phum  extradenti,  datisliteris  reverfalibu»  caveat,  fe  ei^  etfi  acccpto 
chirographo,  itondiim  numerafle  pecunfam ;  pcr  inftrumenta  aufe» 

,  ^re«o  neri  profetionem,  ante  diftum  Q^iydiB.  c- 1.,  §..  ij^   Sed  & 

.  |6)  per  ]usjiu«ndum;  per  indicia  liquida  &c.  pi-obatio  illa  perfici  pbe- 
*  <ft ,  X  ip^C.de  Rei  vind.  jL  2.inf.-  C  de  in  Iit.jwr.,L.  -«C  C.  de  mL 

mnl  Quin  (7)  ipfi  Dodores  lapib  biennio  debitori  adhucpermilturtt 
,  '  \  probation^'hujus negarivac,  diEL  Difp.  c.^i.  §.  /7.:  Neque  (8)  ppqjter-. 
ea ,  quod^  negatio  per^  naturam  probari  don  poflit ,  ctebitor  in  d.JL^ 
w.  liberari  ab  onere:  probandi ,  alterque  hoc^  onere -gKivari  pefle% 
ftd  contraj^Uia  probave  nequit, Jure  fuo  eKcidit ,.aec  tum.  ju»,,iW 
probarip  dehcit,  Jl  j^..^  ^/<?  Teft.m..d.^c.i.^jf..iS.-  Atnue  ^tefs^ 
«egariva::^^  Titius  non  fit  decurio  ^  ex  infpeftione  Albi  decupio- 
mm^^fiodtfi  Firgjlio  nopfxfl€fm0fi^ 


rk  Virgilianiprobarij)oteft,  d.  c.  u  jf.  20.  idque,(i0)  ipfi*textus;ki^, 
h  to^C.  de  Non  nunupec.  ^  inL.  zj.  C.  Je  Prob.  cojntendunL  Non 
caim' dicimr,  negtttionem-per  nataram  probari  nori pojflfei  fedi^iegaa- 
ris  non  efle  probationem,  i.^c.uegaiifi  nen  incumbereprobationeov 

Neque  Obst.at  ^)  L  2jrC  Je  Prdh  ibi:  per  rerum  naiurm 
faBwn  mginitis probatTonnUa^fi.  L*  to.C.  de  Non  hum.  6eC.  Ibi :  fi6- 
gamisnumetationein  natnrali  rationeprobatio  non  efl.    ALII  tefpdri- 
.dent,perrmtfn,  i.  e.  per  ///m;naturam  neganti»  rtonefrejprobario-j^ 
«em,  fed  fiifi^fta  illa  e?xplrc:itib  redditur  ex  d.^.  i(f.  uAde"ap{>aretv 
rtrum  ncticram  nibil.aliud  eflTc,  quam  naturakm  ratiofiem.    AlLlIad- .  • 
didere  his  textibus  yocem  dirxthy  &^pt«terea  variasdefinitionesne- 
Mrivae  eKc^ltarunt,  iit  (ij  fit  indepnita^  vel  f/>  cuntfcripta  iemp&rey 
lirca^  ^r.  fizjivd  fimpJex/vAp^-agnanr;  (3)' vel  /v/w^  ydjuris:  8c]    » 
tttmxx^nclddipfft,  negativam  indefinitam  fimplif*ein ,  (fe^usefafti  dt^ 
non  poflfe  per  naturam  probari ,  'fed  determinatam  pra^gttantem^  St^ 
vpas  juris  eft,  probari  quidem  natura  polfe,  at  non  direfto ^  fed  perr 
inAreftum.  Conf.  diSt.  Difp.  Cap.  1.  §.j.  ^.  &^  j.  Quse  omnia  laterc- 
furarttor  In  eadem  Cap,  i.  f .  2j.fe^.  ^s  refpondmus  cuin  On,  Pa- 
tente^  m  dd.  LZ.  non  qaxti ,  an  negativa  prbbari  poffit,  an  flirefto 
vei  aliter  poffit^  fed  an  probatlo  creditori  afl(erenri,j5?irra;)//7?w  cffenu- 
meratam,  incumbat,  an  debitorineganti:  &  rede  injungitur  proba- 
tio  creditori,  ex  naturali  ration^  &  jure,  goo  pn)batio  ^ft  aftirman-  * 
tis,  non  negantis,  d.c.  /.  jf.'/^.  Utl  id  ex  rationibusnatursedemon--. 
ttnvitDn,  Pan  ii^  di£i,  Difp.  c.  2.  pcr  tot.  adeoquenegati\>^non  p;r6.' 
batur,  non  quia  per  natufam  direaoprobarinon  poteft,  fed  qulabr- 
do  jurisJmpedit;  at  fi  vel  pars  in  negatlva  fc  fundcU-.,  vel  affirman- 
tis  intentio  probata,  aut  rn  prarfumtionejuris  fundata  eft,tuncomni- 
no  narui-ali  quoque  rarioiie  negitivaprobari  &  debet,&poteft;,quod 
late  perfequitur  Dn.  Par.  di3.  Difp.c.  j.  per  tot. 

Obstat'(2)  ncgativam  elfe  hon  ens*^  cujUs  riulla&  fimtquafi-. 
tates. 

\.Resp.  Anpropofitiones:  Seja  fTon  nupjtt ;  hrutnm  non  cft  jurii 
Cajpnx^^c.zn  regute  jlirrs:  nemo  confentit.qui  errat;prad6  nm  cff; 
atupreciumnnweraf^c.Vimsion^nth^  fuis  <^ojiftentpartibus. 
Ita  ajtera  illa ,  ut  vocant,  flgura  fyllodra  ndn  nili  negativa: 

probant ur  j  tora  eflet  de  hqti  ep'tibus,  Cqfif.  diSf.  /;.  i.  f:  y; 


K>o  LiB.XXILTiT.IIL 


Qv.  Vn*.   tinteflibus  produ^is  &  examinathf  aciech 
ifuepf^hatme  peife^ay  li^^^ 

producerei  y     \ 

Zaaf,  pag.     r^iftinguitur  inNoveUa^tf,  c.  ^.    An  publicyita  fint  teftimonla,  an  . 
413.  vcrb.     *^  no».  Priori  calU  non  iicet  alios  piruducere  telies  J.  c.  ^.  /.  /. 
(i)  modum  \  ^f^j^^^Qc.  c.  20n  n.  8j'  ubi  r^tionem  addit,  ne  teftes  lubornentur^ 
^^'  cjui  prQDationem^.  quam  ppducens  edidicit,  luppleant,  idque  con*- 

hmiatur  ex  Cleniemina  tcjnbmrit(i  ofc.  de  Tejr^bus'.  Cunf.  i/,  Pijl^ 
l.yf.  q.  2jf.  n.  S^  GaiL  /.•  /..  0.  ioj.  Reukr.  in  MtloJ.  trnJita  dje  tefit 
his p.j.  n.  7j,  Me^%\  p.  L  dec.  §z^p^r3*  ^^SH-  ^ p*  4-  ^-  -^y^.  Pofie^^  • 
riori  autem  cafu  licet  bis  v$l  ter  ad  alia  teftimonia  confugece,  at, 
non  quarta  yice  niji  praeftitb  juraniento  fe  noviter  teftes  hos  rep^*^ 
riflfi?.  </•  Nov.  goU^\^.pr.  -  \  ,^  ./  ^ 

Ih  Praxi  Marchia^  licet  nbvos  teftes  producere  intira  terminum^ 
probationi  pfiaefixum^  eo  autcm  elapfo  alios  producere  non  licet/ 
-     Ord.  Cvm.  Eka.  LjS.  jf^ju  '  V      *;  '     '         ,  - 

Atque  haec  diftindip  etiam^obtinet  in  Appellationjs  inftantia ;  ,etfi 
•  enini  ibi  regula  obtineat,  quod  non  prob  .ta  prohi^re  adluc  licent ;  JA 
tamen  intellig^endum  faltem  eft  de  novis  articulis,  vel  de  pirobatfo-;* 
nc  nondum  perfefta:  Si  enim  fuper  articulis  antiquis ,  quoruii^lio- 
nline  coram  priore  judice  (ufcepta  fuit  probatioj  novi  producuntur 
teftes,  non  audiendus  erit  producens:  H.  Pift.d.  L4.  q.  24.  pcf 

tot.  &  n.  S-         '  .^    .'       '  ^      -  '    *•  ^  .    .  .  '^ 

Acerrimc  res  aliquando  veririlata  fuit  in  Curia  Halberftadienfi,  & 
producens  etlam  in  prima  inttantia  ad  ulteriorem  probationem» 
etiam  poft.publicataattqftata^  admiflus  fuit,  praevio  juramento  teftes 
novos  fibi  cognitos  ante  non  fuiflTe,  nec  I'e  caluniniofe  veranimo  . 
litem  protrahendi  ad^ulteriorem  probationem  provolare:   Atque 
.  ita  Cyria  pronunciavit  (ccj  incaufa  (^cl;et)>€bti  contra  'il^ictjman^'  , 
l^aufeH/  d.  23.  Jan.  1696.  &  d.  28.  Maj,  J696.  (|3)  in  caufa  ^arcnijol^*  ' 
contra  Die  ©emeJnDe  ]u  ^obren,^  d.  s^.  Febr.  1699.  &  d.27.Nov.  1705. 
ac  d.  20,  Nov.  1707.  ubi  iter^tis  vicibus  novi  teftes  admiffi  fuere, 
pncftito  qualibet,  vice  juramento  prarmiflTo,  WJ  in  caufa  52!\o^men/  ' 
contra  SSrob^ri €ycibt^C^#  d.^  19.  $ept.  i^c^^,  quap:fententia  ab  Helmfta- 
dienfibusd.25.  Apr.'W95.  confiriliata,  ^^  in  Ojierleuterationis  in- 
ftantia  reformata  fuit  a  Jfenenfibus  d.  23.  Jan.  16^6.  quat  ipfa  vero 
BK)X  iterum  mutata  fuit,  d-  23.  Mart.  170%:  {i}  in  caufa  ©tempd^/ 
"    -^  •  ^  contra 
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cQiitra  '^eiiumtifia^^mti  d.  27.  Apr,  ie^z   .De  bac  guafftione  vide . 
late  i^rnkm^  V-  2.  cohf.  2^.  v^  TJ^fiq^  ihiqucJatc  Ud.  durp%,proc.  tiu 
17.  0t.  u  n.  S^.,p.  fiq^^ p^'U  c.  2(1  dcf.  /.  fe?  i.  ihiqne.Eshacb.  Fi- 
vius  Com.  i)p.  h  V.  op,j]rji.  liriiit.  j.Furinacim  ^c  tefi.g.  ^j.//.  1^0.  feq. 
Rntmk  lid  d.  Noy.jfo,  p.  (^12.  Add.  R.  S\  Nov.  /.  /j, 

Q^*  VIIL    Qttidfademdnftratki^vtilgQ 

Jure  Civili  milla  eft  pijobario,  nifi  orrlinaria,  ibiqui?  regula  eft/ 
<]Uo<l,  adore  non  probantej,  reus  abfolvatuf,  Z.  <^  C.  de  Edendo,   . 
At  moribus,  infxrinaus  Saxonise,  judex  jufta  Yatjone  cQpimotus  ad  evi- 
tanda&foriitm  aflibffges,  &  difjScultates  probarfonmn  ordinariarumt' 
in«iift?.|ffa?ierti"ifii  favoirab-libw  i^  rummariis,  nudanV  oftenlidnfem* 
feu  demqpftrationerfi  injuqg^re  poteft,  ubi  rigdrofse  jUse  iblennita- 
*  tcs  Juris  Qyiljs  nop  oblervantur,  Mutt.  Proc.  tit.  26.  /.  ^.  n.  Sj- 
Atque  ex  his^ipparet  (ij  in  onmibus  caufis  live  funmiariis,  five 
otdmriiscamdiM  oniinariamprobationemrequiri,  donfec  moribus 
vel  ftatuto  qupcdam  caufaexcepta  appareat.    Sed  &  (2/  irt  Tiis  infis^ 
cauJisepfceptis  regula  haec  oblervanda  erit,  quod  jura&  Iblenmta- 
t6Sj  probatipnibus  praefcriptae,   tamdiuetraui  in  denionftratibni* 
^  busobtineant,  donec  vd  confuetudine  vel  ftatUtO:  aliud  receptum 
appareat.   .  1  -  • 

iJisita  pram^jflis,  dcnwjijlr^itiom  xaitQ^dLm  p^,ulo  plenius  exami-' 
nabimus,    Dcnforifir,.rc  in  materia  probatiQhisin  gen^re  denotat 
'  omneni  prohai:ionem>  tam  ordinariam,  quam  fuhimariam,  &  fignifi- 
cat  rem,  quap  dubia  &  obfcura  eft,  clai;am  &  pcrfpitruam  redilere,  Z, 
2.  f.  hff.  de  Exc.  tut.  L.  2j.  C.  de  Proh.  L.  4.  C  de  Fid.  infir.  Nov. 
nf.  c.  j.tnii^.    At  in  forcr,  inpri^nis.  Saxqnjicq ,  receptum  eil:,  ut  vo- 
^ce  demonftrarionis  veniat  ipecies probatioiii§b"aMd.oi'<liriaria;  -ft^ 
Ifbp.  Dfp.  de  Pcnmfh\it,  c.  /.  g^^^,f.AViqut  d^rp^.  Z.  j*R(/h7J\ 
lyvend.  ad FiUg. p.  /.  c.  2.  /.  i^.  lit,  z.'   Unde  vocari"  folet  oftenfio, .- 
fununaria  denionftratro,  Germ.  eine  ^cfd)dmfl'in*<^  o&.t  ^epbringungf^    - 
Flfi/.  d.  /.  fhiqtte  CtrpTf.  p.  hc.  i^.  def.  iS.  &  Articuli  )S<fc&<inl8Utia«f 
^itxultMnt.tit.20.§.7'n..^y.     •"    ..       .■•'*..'/ 
•Locum^iaut^in.hsfhet-ilia  demohftratiq  in  caiifis  fummariis,  ubi 
}udexLid.?eq:uum  afbitratuc,  Pbi/.  d.  /.  c.  j.  §.  2.  feq.  ^  /'.  ^.   Tem- ' 
-pus  autemr  iittr^iquod  demonftratio  fieri  debeat,  jurenon  eft  defi- ' 
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mtym,  fed  q6ovis  {b^tio»  eHam  elapfo  temiino  pt^obatorio,  demofi" 
ftwturus  Auditut.  rbil.  d.  t  c.  \^.  /;  z.  Carp%.  p.  l  x.  i€.  def.  if.  5* 
i7.  j.  1R.efp.  7^.  JP/rj&?.  ^.  j^  ifec  -rw.  ».  /z.  ^^^.  ^g.  ubi  prasjudidutn ' 
.^cabiporom  Lipfiettfiuai,  Mctn^  t.  zq.  f.  ^  fu  gj.  B^rl.jj^  L  eoncL 
jg.  n^^t.Fab.  C.L.  i.4it.  12.  drf.iu  n.  z.  Nicaf^ proc.  p. -i.  c.^S.fr.hf. 
;©iflent.  Brunn.  Pr,.  c.  iS^  n.  ly.j^  GostP.ah  EsL  adCarpz.  d.  d.  /^ 
^tiamfi  ipTe  demQnfiMturus  dllatioaein  aA  itermmmn  Sw- ihipetra-  ^ 
verit^,  non  enim  fibi  e0  tenujna  legem  praeltfibere,  fed  dilationem 
/Ci^tnagis  certiorare  voluiL  jlf/^^^^^  ' 

. Atque  Hihc.reftius  faciet  Judex,' fi  xertum  .demoriftratiorii  termi- 
ifluin  in  m(K  ferttentia  prarfigat,  vetpoterit  par«  Ifatim  poft  fenten- 
.tiw^  impiorare  jddic^  nt  id  faciat,  Flil.  d.  l  f.  j:  c.  ^.  Fab.  C. 
X.i.  /.  12.  def.  ill.n.  X  Uarpz.  S.  def.xS.  fi.6.^  Aliquando  efiam  «ftife' 
tUtb  ceiitus  termitlus  aenomiftari  folet,  quo  elapfo  demonftmHong 
^cadit, Phihd'  c. ^.  $. j.  inf  Afiif^.  d!f.if.  v        -  .^ 

Deraonfliratio  fit  per j  documenta  &  tt^  habites,    quales  hie 
f^ut  6mnes^  qui  ftprt  prohibent.ur  Vel  nattira,vel  lege,  Z.  1.  $.  uff. 
de  T^fi.  Z.J.  V-  lyff'  ^^i'  Atque  hinc  nec  parentes  iti  cauTa  fifiorum ' 
-adniittuiitur,  fed  Kimfo  jure  rjepeHuntur,  at^ue  ita  incontradiiflo- 
riojudicatum  in  cau&Qi6tt(^«;  contra  Oltjinne/  dL  14. "  Oft/  1705U 
.  Requiiat  autem  Phl.  d.  c.  ^i.  $.  J.  ad  mininium  duos,  licet  noh  fint 
omni^xceptione  majores,'/?^^^.  Z.  12.  ff.  de  Ttfiib.  L.  ziy.ff.  deV.  S.* 
Quanquam  etiam  unum  teftem  omni  exceptione  majorem  demon- 
Iwationem  perficece,  c^rfi»  quibusdam  caufisconeedat,  Pbil.d.  /.ubi 
nccenlet  cafus.  k^&.Ber/:p.  i.conclj^.ftAnt  jurent,  prascife  re-' 

Juiritur^  arg.  l^  p.  C.  de  Tefiihis.    -nifi  in  fummariiffimo  agator^- 
^hil  d.  c.  ^:  §.  '11.    Atque  ita  pbfervari  Iblctin  CuriaHalbei-fta- 
4ienfi,  guodpoft.ea  edifto  nnitatumeft. 

Add.emQnftrationem^  qua?  djocumentrs  fit,  afficiili  ut  fiant,  necet 
fe  Jion  eft,  Pbih  d.  c  ^.  ^..w.  Carpz.  Pry>c.  ttt^  /.  ^t.  u  n.j^n^p,  ^ 
vid  Afia  fctf  ^«nt>o?ffif(&en  ^inl^er,  contra  gRw(|  t»n  ^asen .  fon)f 
QJeJJi  flenannt/  4.  ii.  Jan.  1706.  nec  arriculi  probatoriales  wdinario  ' 
ftylo  tpa^r.pQni,  neceflTe  eft :  jta  in  contradiiaorio  in  cauik  ^n^ 
tet/xontra  Wre  t<in*3nnnncren,  jndicatum  memini  d.  15.  Sept.  1707,' 
Yerumficonfufiometuatur,vel^luresfinteircumftantist,  qusevci 
tjx  documentis;,  vela  teHfibus  demoijflrand:»  v^iunt,  turiuseft,  ar- 
ticulos  Tormare ;  quod  fi  negligant,  &  taraeii  conducere  id  Judexai*-' 
bitretur,  ex  bflicid  ds  hijungi  poteft^  atqw  ita  per  ifctitentiain.  ki- : 
iunaum  id  Xuit^  in  caufii  ^%  "^Kim^  WJl  iWa&Kn&olj,  c^jntra  i>(p ' 
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im  ^dfttt  (Stecfen/  menfe  Odolw.  1709,  Et  ut  pa^-tes  artiailos 
ih  ibcsiam  redjgeretit,  dscrenm  eil  ia  cauia  SSBInDd/,  coittj^a  &fe'}c^ti 
Srwttngem 

.    In t^og^toria  <9tiaiti  admittun tap ,  fi  parS  velit ,  nec  deraotiftrartsi 

wntradicary/^iiA^/.  f^^^^j^^  funt  in  caufii^a^^ 

ini^9(^,  contra  ©lucfen/  &  ii>  caafa  ^DBinDer/  contri^  We  pb^  ^nnvin^ 

X  SCllf  d.  05*  Sept  ^ltoyt    At  cpntradicente-  adveriaria  iibn  afltflittprt- 

for,  quod  exindepatet,  quia  non  opuis  eii:>  Ut  patri  transmittanttip 

articaui  demonHrativi  ad  daudum  interrogatoria^  -Pi&//;;  J.  /:  i2\  &^r. 

f.  /^fi  quod  faltiuh  eflet,  fi.oeceflarib  ititenogatoria  concedi  deHe- 

,«nt::.  fcd  &  ideoVinjungibxr  demonftrajtio,  ut  fites^abbreviemuiV' 

quod  non  fteret^fi  prenar/probatibnrs  folenuiUteS  obtineretit 


Demonftriktibne  ita  peraflfa,  concediturquoquealteH  deflionffri- 

tio  coDtrariaf  «ne  &^tn^^^(^\Xd$undf  PtJ/^d.^c.  4:  /.  y,  CnTMi. 

ff.2.'C^  2.def^iyyMhrt\Ut.  zu  f.uv.y.t^  io.Mev.'p.  ff.  ^j^d.QuaB-' 
*  itidemcertum  termihuni  non fiabet,indequfe  iUe vel peKfeiitentiatHr 

Vela.j[udice,,vdftatuto  deiiominari  debet.' 

Abfoiota  utr: ngue  demonftratfbhe,  fequitur; ejus  publicatio.  ^ Ah^ 

verodiiptttatiQ  attdlationmii  permitterida  eft?  Equidem  fires  de*^ 

jioflftramlafu  magrii  diomenti,  putarem,  Judicf  ihtegrum  eflTe,  illaK. 

^AEtixt&^yFhH.  ^,r.'^.  /./j;.  partiBufque  peraiittere,  ut  de  faMitate 
;foftrumentorum,  cb^tr^rietatedi^orum^twlUm,  horuroqu^^^  inhaUf- 

fitate  (^iceptent, Jt/^t?../?^/- ^' j^^^^  Mikt,  i.  /.  uit.  io\  Cotlm.  y.\u 
£mif.'2o^n.  iS:  SLres  exigua  fit,  re£Eiu$  Judex  vel  nulfam  planead- 
«ittit  difputadonejji,  fed  ttatim  fCTtentiam  pronuffciabit,  veiadevi- 
landds^;Omnes  amiiages  brevem  condicat  termihum  Oon  tS^UtlUdUtt  ftt^ 

Qv.  IXr^  Qui^P  Cemparam  lUei^aritm^  &  qudHaar 
Qjusfint  requtftal 

^Est.  Deficierife.'pr6batrone  ordinarfa^ihftrairtc^  dlffcfli,  itt 
fubiididmiritfodiiAa .eft  pjfobatib  per  comparationem  litera- 
jrtimr^  Equidem  latis  faltaX  &  perirtilofumremedium  videtur,  ut-  • 
pote  curii  pfuriml  reperiatftur,-  quf  jta  exade  alterius  manum, 
AaraSere&&literas'iri  fcribendo  imitari  qUeant,  ut  vix  alteijam^ 
a^altei-a  quisqufe,.etiim  peririflimutf^  ctigttpfcere  valear,  fpfa  db- 
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]^e  Cmmif.  p*  ^.  L^S:  '^-  J<?'  Veriim  dbreitratf^  legurnTecjfui^t^s.rflhft 

f allacise,  nihilque  periculltimplius  {\ibeft ;"  imde  &  in  ibr(V  ft^eijwemer, 

& cum  fiinima  utiiitate ,  quin  &  net^elfitafe  adhjberi  folet-,  TremA^. 

[j^ar.  refl  f.pf.Lant.  Di£ert:  de  E0.  (k  fT.-  -■Ue  vero  inftrumen- , 

,  tum  a  hie  prodCift^ilm ^per  literas  tilteriuS ihftriitnferiticbnfirniSrf  j^ef- 

'  iit,^  non  fufficfuhrlWiptnraep^  chirog^apha/epiftote  &Ci  fortfe 

-iad  me  per?cnpV?e,'Z.2^*C.c7t'  iruilnjirl  Noiwf..  c.  z.pr:  utpot^cum 

hse  ex  ratiorie^  aBrimnemannaanteaa:dttlifta,occaftottemtt*imInis& 

falfitatis darepoffint^  quapxatio  tradjtur  iny.  L::io:k}  qupdetram 

jde  epiftphV mercaf qrum  \Qrm\  el\;'pijrp%.  t.'j\^(ff).:^^itit\  8^n. 

\j.  L.  j;.yr^f  fcd  re'guiruntur  ( i)  fcriptiirse  forenfes  &  publicac,  iS. 

j^  .forte  1x1' judicio  'exhibitJe,  *vfel  ex'  archivo publica  depromtat^ 

/^akjfifhac.  C  Je- FjJ.  Injir.  l^ov.  ^^. pr.    ■        -..^    .  -  ■ 

.Idem'  quoque  eft  2)  ,fi  tn\iny  teftluniHabuerint  fuWcrintionenv; 
(modo  teftes  yel.omn^s,  vel  duo.  fakeni,  ii'L:  2o:vt\  Norariuslqiu^, 
^[Nfn\  fj.c.  7.  /.  i.  tr*  £  de  fijde  ilHus  niftrumehti  •deponat;fed&  H«  ' 
^ortjwf^^ificleiii  cpmparatione  maniis  tefl^ium  vel  Tsfprarii,  veritas 
^iuMcriptloriis  ehVi  puteft,  v/.  L.  2o.ihique  Goth.  lit.r:  lYov.^^j.  e.  y. 
^.Gotka(JN.^t^:pr.lit.q.y-     *     "  '      '  '     ,   '    •   * 

Sed  &  (3)  priyatce  Icripturae  quotjue.comparari  po/Tuht,  ll-ij^fc 
,'advei:(ariiis  iis  ufus  fuerit,,'easque  pi-Pdtixerit.  yluth.  Atilytet.  G.de 
lFi4.  vffii^'  M'^'*  4P'pV*  qupd  enim  fefliel  pro  fe  affiiTnavit;  confrafe 
'ttcculare  pequit  d.N.c:):  '  ''  ^ 

^,  At  iurare  deb^nt  comparationem  literamm  defidermfes^  (1*) 
^  quod  neque  lucrj.caufa,  (2y  neque  ininiicitii^,  riuque  (3)  gratlct-Wr-- 
tii*hujusiriodi  f^ciant  tortiparadonem,  L.  20.,  Cvck  Fic/.  TnJt.^Nov:^j0^ 
€.2.    (4)  Quod  aliam  probrftionennion 'habcant.    Saneftaliamba-^ 
bent^  qua  yeritateni  inftrumenti  docere  ppflimf,  .calumnia  e(rer,jLd 
'haric  tlifficiiein,  lubMiar}dm:&-falIacem  V^^  probationem. . 

Vid.  Scbfmd.  in  conpjitrgeht,  vp{.  i,-Co^rjt ^2.n.  y2.  Mafc.  dc  proh. 
^iconcl.j^G.  n.M.  Safyca.  adL.  '20.  n.  y.  C  ^eFid.  infiyHarpr.  ad,.^. 
j.  if  ^ n.  jff. Lnfi., ^e^  T^^^  brd. ScacciiU '^c,pd, L.^z^cii.  n^  io<y.  VjfisK 
proc  4i[p;J7^  tb:.,y! r^.^y^.^^Jifcv.p.  if.d/2yS.n^3*' RuLnd.de  Com-  _ 
fiiij[-p*  i/2.  f.  c.}s.  ^J.  3.  Brwm,  (id  d.  L,  20.    Atque  ita  pef  tres 
^^onformes  ifententias  judicatumrujtin  caiifa  Eccard,  contra  Eccard,* 
d  19.  Apr.  I709,  d.  21.  Mart.  1799*  &  d^i^.  Sept.  1709.    Addimt  qupque 
(5)  requiri,  ut  comparatqrjuret,  quodcjK^idrion  aliquid  egerir, 
/.quod  poiTit  verihiteJn  immiitare^  Khck.  tom,  2.  t^di)f.  ^^.-  Peregrh. 
Conf.  lou  n.  <j.  FoJ.  2.    Eaque  formula  ita  refertur  in  Nov.  /j. 


f-  7.  Verum  hoc  jam  implidte  continetiir  fub  r.  /.  Si  enim  mirta^ 
vitaUqnid  fupprknendar  veritatif  caufa,  hoc  ipfo  hnprobi  hicri  cau- 
fa,  comparationem  iifftittiit,  indeque  ea  formula  jnramento  inferta 
non  fuR  m  AQa  cmifa. 

Qx.  X.  ;  Qt^otupltcts  fint  prafumtionesy  &  qulnam 

earum  efeBus^ 

D  Esp.  AUa  eft  PRytSVMTIO  JVRIS,  qua?  fundatur  in  aliquajf«'-{g; 
regula  juris;  &J&partis  intentio  in  ea^undatur,  transferturJJJ^/^ 
onus  probandi  in  alOTum,  Z.  /^.  Z.  5/.  ^.  u  Z.  16.  C  A.    Hacc  trgo  jurss  ^c^ 
»on  ell  meri  fadi,  fed  ob  pra^fumdonein  jiiris}habetur  pro,  probata^ 
C.  ult.  X  de  Prajum.  v.  g.  fiprjcdia  fibi  donata  contendit^  id  pro- 
bare  allegans  debetj^^etfi  pofiideat,  qiua  prsefumtio  juris  alleganti  & 
pollidenti  contririatur,  d.  Z.  id'.  d.  L  2f^    Ita  fi  quis  libertatem  a 
C(£edis  prsetendit,  eam  probare  debet,.  etfi  fit  in  poifeflione  Uber- 
•  tatis.  Fid.  injr.  tit.  de  racat.  nnm.  vid.  late  Diff.  de  DircQ.proh.    . 
neg.c.j./.f.  ,     '  * 

AUa  eft  PRilSVMTrO  JVRIS  ET  DE  IVRE,  ubi  in  panam^  itf  '  vcS' 
vel  ob  utiUtatem  pubiicam  aliquid  pro  veronabetur:  ita  ut  neccon^Jrf  in^/^^ 
trarim  probarij^ollit.  Ita  prapfcriptio  nititur  pnefumtaquadan»^^jr/re^r. 
negligenria:  d.  Dlfp.  c.  ^.  /.  7.  y.  ^  i^.         , 

^  Afu  eft  I^R^KVMTIO  UOMINIS,  quandofcil.  Judex  ex  nego:^/^^-    , ' 
tii circumftantiisaliquidprarfumit;  hsec  praBfumtio nulium ^^^^^k^y^^ 
habet,  &falfumeft:  tanidiupro  vera  hnheriydonec  contrarJum  pr(?"vet  iontiS 
ietur  ,  uti  pubt  Lauierbachius  k    Nam  ( i )  aSore  noii  probante,  his. 
reus  abfolvitiir,  non  probat  autem,  qui  faltem  prarfumtiones  pto 
jfe  habet :  atque  ita  {2'  regula,  Gbodaaoriincumbatprobatio,femper 
elidi  poffer,  fi  illequasdam  prailumtiones  pro  fe  allegaret,  fed  &  reus 
alias  praefumtiones  all^ando  denuo  in  aSorem  transferreprobatio-     / 
nesm  poflet,  &  fic  in  infinitum.    Ahquando  tamen  tot  prasuuntiones 
conciirreEe  pofliint,  ut  plenam  probatiotiem  efficiant. 

Pleniiis  hanc  rem  explicavit  B.  Par.  in  dfp.  de  direSka  prohatione  ' 
ttegativo'  c.  >  $.  f.y^g.  ubi  ira  diiOGerit;  Uinc  e  contrark)  fi  aftoii 
imtios  incumbat  probatio,  isque  ex  fado  prasfumtiones  &  conje- 
£turas  afferat  (quas  dlcere  folent  prsfumtiones  honiinis  {|,nun^ 
quan>  illae  transferunt  onus  probandi  in  reum,  cu^Lador »  ut;de- 
,  O  b6at,. 

CoccETi  tvt.  CoKTiuP.lL 
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ho3itf  non  probaverit.  Neque  vera  q4cquam  ab  omni  ratione,. « 
]^rope  a  fenfu  aWiorrere^magis  videtur,i^quam  illorum  imerpp.  fcn- 
ientia^quij  prormfcuepraB^fumtionestransferrein  alterumonuspro- 
bandi,  exillimant,  adeo,  ut  quidam  nonterubefcantdicere,  adorem, 
qui  yel  unam  pro  fe  praBfumtionemhabet,  transferre  onusprobafl- 
fli  iii  reum.'  Hocplane  rcjicimus'(i)  quia  eo  p^rveititur  tota  illa 
ratio  naturalis,  quod  aftari  probatio  incumbat.  Per  hanc  etenim 
fententiam  nunquam  aiSloriiprobatia  inciinberet,  fed  fempor  defip- 
gi  prajfunltiuncuia  aliquapoflfet,  eoque  rejicere  hoc  bnus  in  regttj, 
(2;  perverteretur  quoque  iUa  juris  rc(gula:>iQuod.aftorenon  pfo- 
bante,  reus  abfolvatur^Z,  ^.  C.  de  Edenj*  iMam  fi  aftor  faltem  indi- 
cium  aiiquod  atlegaflet,  quo  iliinime  probat^  reus  tamen  non  abfbl- 
vendus,  fed  ei  probandi  onus  imponendum  eflfet  contra  textum  ex- 
preflum  ip  V.  Z.  ^  (3)  fi  aftori ,  cui  incumbit  probatio,  permiiTuiA 
cfl,  aliata  faltem  prsefumtiorie  aiiqua*,  transferre  probandi  vices  in 
reum,idem  pofteareo  quoque  niulto  magis  concedendum  loret :  p^r  , 
L.  ^u  &*  12J.  de  R.  5^.  qua  proinde  ratione  reus,  fi  pKefumtionem 
faltem  eiicere  e  fado  poflet,  viciflim  unus  probandi  rejiceret  inado* 
rem,  &  hic  iterum  in  reum,  &  fic  in  infinitum,  quo  nihii  abfurdiiis: 
Repugnat  quoque  quotidianus  fori  ufus,  quo,li  a£ior  deficitinprc^ 
batione  plena,  caufa  cadit,  &.reus  abfblvitur  juxta  d.  L.  ^.  C.  de 
Edend.  Id  probat  inprimis  Camera?  Imperialis  praxis ,  &  refcrendl 
forma,  quse  eft,  ut  primum  quicratur,  an  aftio,  &deiride  an  probata 
fit?  Ea  vero  non  probata,  perpetuo  infertiir  reum  abfblvi  debere: 
uti  Cgrreferens  apud  Gilmnn.  SuppHc.  C.mcr.  t^uft.  L  Tit.  '2.  nmi^ 
1^2.  png.  vj.  etfi  aftores  aliquatenus  probaverant,  tamen,*qriia  np^ 
plene,  reos  abfblveridos  efle,  ita.  iniert :  Conchdo,  itaque ,  aSHdficm 
tritentittiim  NB.  mnfufficienter  protaim^  NB.  iJeoque  reosahfolven' 
dos.  Quod  &  pluribus  aliis  relationibus  oftenditur.  Idem  docet 
perpetuailla,  &uiitatiflima  pronundandi  formula:  JCa^  Mla§crn# 
ti»a$  l^me  {u  befeeiim  Qbgefeden^  unb  <x  ftc^  ai)dema|fet/  n>te  CRed^t  ^tP 
fldnWg.  nid&t  ewiefen/  unb  t)a()ero  SSeflagtrr  t)on  onae^eBtet  ^(acie  ttl 
Wtbfnben  fepw*.  Vitiofe  yero  ex  eo,  qtiod  ador  fufflciefnternon  pro- 
baffet,  inferretur,  reum  abfoivenJum  efre,fi  reo,  tametfi  aftorpiene 
non  prQbafret,  fed  faltem  prsefunitionem  aliquam  aiTerre  polTet,  in- 
cuiiiberet  probatio.  Atque  ita  Dd.  etfi  aliquando  generafiter  loqui 
videantur,  tamen  ubi  expiicatius  rem  tradunf,  regulam,  quod  prar- 
fumtio  transferat  onus  probandi  in  adverfarium ,  reftringunt  ad 
ea»  prarfupuionem  juris,  in  quapars  feXundat  BirHc})^  f.u  C.37. 


n.  ij.  ^  i^.  jlndr.  FaUenf.  ni  T.  X\de Prafumt.  jf.  4.  n.  ^  ^feq^. 
Carjfz^  L.  juR.^^.  n.o.  O^  6y.  n.^.  &  Ji.  /g.  n.  ^,  fetisque  acc/orate 
jR.  So^n.  ^  «ubi  ait :  ^t{[ffcere^  regulant  juris  pro  nStore  ejfe^  quapra* 
fumianem  indacif.    Ejusquj?  rei  rationein  teiud  inelegatiter  reddit 
Dec.^Cmf  ^jf/.if.  ^  quod  judex  in  dnbio  fecupdiiun  regulaoi  judi« 
cet,  adeoqOe,  donec  atiud  appareat,  ouse  quali  eft  exceptio.    £t  ita 
cft:  qaeinadmoclum  exceptio  non  tollit  regulani,  fed  ea  certa  liqui- 
daqiie  eft:,  ita  qui  ea  nititur».  liquido Jure  ufitur :  nifi  ab  aftera  par^' 
te  nrobetur,  cafum  inde  exemtum  efle.    Hinc  ergo  denique  mani* 
fefte.iequitur,  fenfus  L.  10.  C.  denon  nmu  pec.  ^  L.  2j.  C.  deproh. 
fcquod  perjusNaturarfeunaturali  ratio^e,  probatioinciimbatafiir*. 
•lanti,  eoque  regulariter  aAori ;  non  vero  neganti »  quia  ador  rem 
incertam  in  judicium  ^Stttfup.  f  i^.   Et  fecus  adeo  efle,  quando 
iUe  probando  adionem  fiiam  certam  reddidit,  vel  quando  e^us  in- 
tentio  regula  vel  prsefumtione  juris  fimdatur,  eoque  pro  vera  ae 
probata  habetur*  donec  contrarium  alter  oftenderit:  Atque  adeo 
nanc  efle  genuinam  &  indubiam  dtf.  LL.  fententiam.    Quid  verofle 
^^fumttone  juris  &  de  jiire,  an  illa  admittit  probationem  in  cpti- 
frarium?  Diibuiant  Dd*  fed  non  convenit  inter  eos,  quid  hoc  nomi- 
«e  venjat :  E21  enim  iUud  a  Dd.  confiftum,  &  veluti  barbarum  cer- 
<am  /ignificationem  non  habet.    Verum  quicquid  fit,  dicenduiii. 
omninoy  non  excludi  hac  prsefumtione  probationem  contrariam, 
qmm  ne  vera  quidem  prooatSo  exctudityi(;^.  §.y.    Quodii  igitur, 
uiHadorplme  probavit,  adhuc  permittitiu*  reo  t>et  Qkgenbmf i§f 
equidem  non  poterit  ei  dene^ari  probfttio  contraria,  ubi  ador  fal- 
fem  praefumtione,  ^x  fortimma  nititur.    Sed  exceptioeft»  cuA 
quacdam  prsefumtio  ac  interpMtatid-a  lege  fit,  contra  partemihpoc- 
nam^jus:  utj^  cum  doniinus  patitur  ufucapi,  inpanwnegikendie 
4nt$liigitMr  alieoafTe :  per  L:  2^.  de  R.  ^.  &,  cum  quis.  *(flncar  in 
alieno  foio,  qDodne.qtiiidem  poiiyet,  oiat^riam  donafle  intelligitur 
/^.  /7.  y^.deJi.J)^  L.  2.  C.  de  R.  V.  quia  hsec  interpretatio  jurisnoti 
jtoi iiccipiturapnBfumta  voluntate,' fed in  paham  negligentis^,  vel 
mateffctei.  •  Neque  enim  ideo  hoc  ftatutum  cft,  quia  q-edantur  ita 
voiuifle;  fed.con<ra  c^duntur  ita  voluifle,  etfi  holue^ihfi  ut  piuiia- 
*ur  eVucfi-TiegKgenlia,  vet  niala  fides.^JEt  hinc  eft^  qiK)d  tum  nali 
acfihittittfr  i^robatro  ih  contrariuih^  quiflRon  piacluhmntur^  quani  in 
p<tnimii«mitavoluiifeiflteHJgimtUfc  \       \ 
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DE    FIDE    INSTRVMENTOKVM    \ 

ET  AMISSIONE  EOIiVM. 

^  menta  vateatft} 

\vr.  verb.    ]^ceATvK ;  quia  auUam  fidem  habent,  nec  ab  officio,  nec  a  Aia  ~ 

mivi  i^e,       O  B  /.  Zv  j.  ^  de  Off.  Prat.  ibi :  cumfrvus  effet ;  &  mox :  nibilei  ' 
fervimem  ohjiitiffe, 

Resh.  (I;  Ibi  publico  efrcH^pro Notario.habetur,  tunc  eHinl  ex 
«quitate  valet,  quod  g^iim  eil. 

Resf.  rs)  Loquiturdeva-o  NotariocreatOyfedqui  taUsefl^nun 
potmt,  forte  quia  fervus  eft,  hujus  afta  valent. 

Qv,  II.    Qumodo  inMio  computari  debeat} 

^*  T    R^  *  ^'  ^^y^  currens  poni  debet  v.  g.  Ann.  171^.  &  tum  adjun- 

jfirS.  guntur  tria,  rquia  fcil.  indiaiones  triennio  ante  C3iriftum  na- 

«faw/  V.    tumcapere,)  indequefient  1715^.    Hgpc  jam  dividi  debent  cum  ij.^ 

{qui  funr  annijindi^ionis,;  «c  tum  calcula  fubdudo  remancbunr 

ii4'  IudiaioiKsSr 

#1?     I 
■       ■    •  •   ,      «i^O     ■ 

.  «fft 
«»    I 

•  [Qs^Si,  Aft  inflrnmentum  prohetur  ^oetpfi,  qu^ijits 
meutiofiatk/equetaipjubHe»^ 

^^EGATVRj  (i)  quia poflerius inftrumentum nihila/Teritv  fe4 fai- 

.... ,f«n  refert;  (2.  pofterior  d^ceptus  efle,  adeoqve  ex  «xprepri- 

fifmntii.      ns  proba/Te  Dotuit. 
tum.  Exq.  (t,  Nifi  alf,  iisjem per(unis confe«3i«ii fit,'  Lt^ h.p,]f2f. 

.  (2-  Nifi  ex:emp1a  ex  ArchM|  profmntw,;^«/i.  \^hac.  C 16. vd  3) 
ilter  fefiel  agnoverft$  </. MfAm  (4J idiwi  «tau  pvtecor?»  ludi- 
ce  defcrip{erit,  ;Wr  .  , 


Et   AMlSSiOi^S    EOEVM*  IQf 


Qjf.  IV.    Quid  requiratuYy  ui  Hbri  mercatarum 
femiplene  probent} 

1>  Esp.  Eeqttiritur  (*)  ut  mercator  fit  integrte  vitje;  (z)  ot  lib«  iMt.  p^. 
'     .      contindfttcbta  &  cxpenfa;  item  (3)  caufam  debendij  quibus*»9{  verK 
GwliogaAJit  (4/«cftriptusfitamercatQfeipfo;  atveriuseft,lufli-J^^^  **• 
cere  icriptunf  Wtii.i£Ai(^Mt(t:  modo  ^5)  res  ad  mercaturam  perti- 
t  ncat;  nec  (6;  fumma  fit  acleo  magna,  Prutfn.  paratitL  b.  q.  j/* 
NoT.  I.  HiIibriplenenrolxantcontiamercatores,-ffr*^/2».</.^-ir* 
N  o  T.  a.  Memtor  lios  libros  edere  tenetur  ei ,  contra  quem  agit^ 
Btunn.  paratitL  i.  Edend.  q;  2j^.  Stryk.  Uf.  Mod/ff.tit.  de  Edend./m 
2^.1^'jiMtb.^bac.C.deFid.inJh'.  ^ 

#  LiB.  XXIL  TiT.  V. 

DE    TESllBVS. 
Qy.  L  A«  probath  per  tefiesfit  ajure  naturay  qm^ 

nam  ejusfit  ratio  &  quotnam  tejies  requirantur} 

^gr^'erem  ex^Iicat  B-  Paren»  m  diftut.  de  direBa  prahatime  ne- 

;_  g  tiv.  ubi  c.  ujf*  f.  tffeq.  verha  ita  ie  habent ;  Eft  autem  pro- 

for^  fidem  judici  (acere,  &  quod  tum,  cum  allegatur,  dubium  incer- 

tumque  eft,  certum  reddeie:  eoqu€(ufpeniumaciiiUC)Udicisanimum 

conitituere.    Vwd^  JDMeU.  Camnient.  llb.  2j.  in  pr.  probarea  probo 

ii^dti  quodprobare,  fit  e£Bcere,  ut,  probum  verumque  )udicetur« 

]u6ki  autem  probptio  iieri  dicitur;  non,  auodfufliciat  foium  judi«' 

cem  fcire>  ac  tidem  habere,  led,  quia  iUearoitratur,  fatisne  ita  pro- 

batum  fity  ut  omnibus  conftare  poifiL  Atque  hinc  Qninttlianus  In^ 

fiit.  arat.  hkj.  c.  ^.  in  genere  probar  onem ,  ait,  conpare  rehit  ad^ 

fiimfaciendinf pojitifs^   Nec alia ienfia admittimus , quod DoncJIus 

d.  L  inquit:  Non  alii  reni  prohari  deb  re^  iftt:;m  judici. 

.  .   Equidem.  eertiiudo  ommmoda  in  failis  hominum  vix  occurrit, 

oifi  per  evidentem,  infpeaionem ,  feu  inftrumetita  in Jubitata.    Te- 

ftes  enim  errare  poflunt,  vel  fallere,  etfi  honeftiflSmi  habeantur. 

(^iemadmodum  Cicero  in  Orat.  pro  M.  Font.jo  n.  ij.  refert:  Jn  Ctdi^ 

fii  Q^Pnmpeiiy  ne  qmdem  quAtuor  pracLiriJJnnis  Rmiance  avitutis  v;^ 

risy  Juobus  MeteUis  &  duobus  Cs^pianibus  in  eum,  etfinovuni  hominenh 

trcditumfuiffe.   >Nec  numerus  teftium  natura  detinitus  v^etur,  & 


na-  .^  I;iir/3{XII.    Tir.  V. 


Jur.,Can.  non  reftringitvr,  nifi^ad  nun^ejrunrqua^ragert^lu^ 
jf.volentes  X.  deTefiib.  Sed  qbantusrunque^,  omne  dQbium 
non  tollitur,  cum  neceflario  vcritas  inde  non  inferaturj  Ita 
rpta  prope  Judseorum  civitas,  contra  fervatorem  noftrum,  &  inte- 
grac  Scholse  contra  Stephanum  falfos  teftes  fubomarunt.  ^d?»  ^'< 
u.  ^feq.  Quid  vero  falii,  li  auditi  fuiffent  ^  ipfi  flon  dixiflent,  cpii 
ad  dicendunnalfumalios  fubornabanr,  acinftruebaiit? 

Q^rtum  vero,  omnique  jure  ctivino,  humanoque  cautum  eft,  iie 
unius  teftis;,  etii  honeftiifuni,  aifertioni  credatur.  /.^.  Cde  Tefiibus 
€.  10.  ^ 23.  X. Eod,  ibi :  in  quahbet caufaj &  ibi : \fiuUaeft cadifaj qmmitu 
teftbnQniq  terminetur.    Ita  DEUS  ipfe  ftatuit :  Neftet  teftis  sdntcus^te*. 
ftaturusin  uUumbominem  uUius  deliSi  caufa^  (puilecmque  ftt  ieli8um<» 
Detit.  ip.  V.  ij.  Num.j^.  v.  jo.    Quid  enim  falhciushomiql^iicu jus  ftr- 
mone?  Necullavaniorautlevioriilatio,quam  ideocertum  indubimn* 
qi^quidftatuere^  quodquisquam  id  dixerit.    De  M.>£milioScauro, 
PiRcipe  plim  civitatis,  refert  CScero,  neminem  eoin  civitatg  Roma^ ' 
na  majore  authoritate  fuiflTe;  &  tamen  bisreieftum  eft  hujus  tefti- 
monium,  femel  in  caufa  Fimbri^,  iterumque  m  caufa  Memmii.  Ver- 
ba  relata  digna  haecfunt;  Ecqiiem  bimrinem  vide^s  ^  ecquem  vert 
tommemorare  foffumus  ^  parem  confiho^gravitate^  cmfiantin^  caterit  ' 
virtutibusy  honoris^  ingenii^  rerrnn  ^eftarum  ornamentis  M.  JEknih^^ 
Scaurofuiffe  ?  Tamen  bujusy  cujus  injurati  nntu  prope  t^rarum  &rbii 
regebatur^  jurati  teftimonio^  neque  in  C,  Fimbriofn,  neque  m  C  Mem- 
vnum  creditumeftp  Cic.  Orat.  pro  M.  Ftmtej.  n.  i^.    Idemmox  alte- 
rimf  aifert  exemplum  L.  Craifi:  Quantus^  inquiens,  m  L.  Oraffopu^ 
dorfueritj  quantum  if^enium,  quanta  autoritas^  quis  ignarat?  tamen 
iSy  cujus£tidmfermo  teftimoniiauthoritatem  babebat  yteftimonio  ipfo^ 
qua  in  M.  MnrceUum  inimico  animo  dimt^  probare  non  pofuit.    Si 
in  trtnto  viro  i^e&us  fidm  nmpari potui$  y  quid  de  ahis  exfpe&m* 
dum?  ..... 

Nimis  igitur  genio  fuo  indulgere  videntur  Dd.  qui  varios  cafus 
cumulant,  quibus  unum  teftan  fulficere,  contra  omnium  jurium  de^ 
crer%  tautasque  authoritates,  absque  authoritate,  fuo  libitu,  fummo 
cumplurimarum  caufarum  diipendioac  periculo  ftngunty  nuUospro- 
baint.  Sed'  &  Cicfiro  nimia  Africani  fui  veneratione  abreptus  vide- . 
tur,  cum  eum  in  fuacaufa  teftem  quidemnon  adroittendum  ait,  led 
admiflb  vei-etur,.  ne  credendum  fit.  Ita  enim  injOrat,/>r<7  S,  Rifh. 
^ter.n.  loj,  loquitur:  ^fiicanus^  qmfuo  cognomine  dularot  ter^ 
•  tim 


ttm  p^^  tafM^t  Jtjua  res  ageretur^  teftmoftitmt 

riofii  meret ;  mni  tthid  tn  taleni  vmmi  non  audeo  aicerey  fi  diceret^  ncn 
crei&etMT*  '  Q}xznto{^^^ 
•1^'s  igitur  certitiido,  cam  plenai*iia  fperari  vix  poffit*,  in  jure 
[         adrtiittihir,  qualisinterhomines  commbde Ibaberi  poteft ,  &  admitti 
^        inter  ipfos  Iblet.    Et  certum  adeo  hic  dicimus>  quod  in  vita  civili 
pro  .certQ  probitoque  efle,  &  haberi  folet.  ' 
*     Eft  tainen  haut  pariim  certitudiriis  ift  plurium  teftiiim  confenfu, 
ftriteifit€»ven«ir:i  non  pMpt^r  numerum,  fed  propterconfenfunit 
quemefKGere  non  poteftii  nin  una  veritas;  unica  enim  lemper  eft 
veriCM^  nec  variat:    ae  fingi^  &  fingendo  in  infinltum  variari 
poteft. 

Ut  itaqtie  coilfe»(t}s  flie  rite  eliciatur,  ncc  fufpefta  fit  veritas,  ca- 
\tttixtai  erir,  ne  ad  teftium  notitiam,  quid  rogandilinty  anre  veniatt 
•   quan^  rog«tur^;tiini^  ne  inter  fe  de  circumftantiis  ca^uise  convene-: 
.    rmt;    (^am  iri  rem  optimus,  nec  onmino  negligendus  eft  ufusfori, 
ut  inter  generalia  ihterrogaturia  teftes  rogentiu* :  Dl>  S^Se  tDt$<> 
KMtttrn  ^citiret  fe^erunb  mo^er?  Cb  jemanl)  &iefet  @ac^en  ^lbet 
nil^iwserebt^  ober  fk^  mit  feineri  ^^ebenrSeugen  btefer  @act)e  ^alb  it 
ItaAH  ic*  •  Quod,  fi  jurad  hvtxi  capita  negaverint,  &  tuiu  judexfpru- 
denter»»:  %acirer  cimunftantias  omnes  ex  teftibus  fingulisfeorlim 
^pcefiferir,  lafiqse  in  iis  conv^nfant,  vixeft,  ut  uHa  falii  fufpicio 
fiipereffepoffit;  is  enim||pnfenfus,  cum  a  divin^one  non  poffit,  a. 
veritate  i&e£t,.bport^i  .  ^ 

«vf£ic,itBqwt  ratiofte^  fiexamen  fiat,  diccndiim  eft ,  non  civil;  tan- 
tom,  fed  &  naturali  jure  ex  dooriHii.teftium,  cietera  idoneprum, 
aiii(feiiiU'plain9i^'eviri.'po^^^^^^^  12,  ff.  de  t$- 

fiib.  c.  2J.K.  Eodenu  Idque  utriusque  fccderis  facri  autoritas  fir- 
isatt  jSeur^i/^vyA  He^.io.  Vi  rg'.  quam  &  Servator  allegat.  j^ok  S^ 
V.  /7.  In  lege  veflrafcriptum  eft^  dtiorum  bomzTtuni  teftimonia  verita- 
tkmfiiuwi  Qui& aUaos hatic regUlam  porobat :  In  ore duoruNi^  vel 
trium^  cmfiftit  mne  verum^  Mattb.  iS-  «?•  ^-  eumque  fequitui*  Apo- 
[       ftoltis^i.  aaCor.  /j.  v.u  •'  '  \ 

\  Hinc  autem  apparet,  quantopere  a  fenteritia  Servatoris  &  facra- 

totti  iitei^m  receflerit,   eamque  penitus  iiiverterit  Potitifex  in 

j        f.  10,  &^  //.  X  de  Teftam.  ubi  jus  dvile,  quo  teftamentum,rijficoram 

Ifeprem  teft&ifite  W^ttfcAumj -non  valet,  fejiicir  &  improbar,  quaii 

\      a diVlna  L^- ^  S&tnttorum-Pajrrutn  iftftirutis .  &  a  generali, con^, 

"  foierudine  alittiumi  cuni  ftriptumjQit;  in  orf  amum,  vehrium  te^ 

^  ftimy 


tia  ^  Ltg.  XXH.  TtTV  V, 

'  fiiumyfit  mnev^unu  Certo  ema  certms  dl^  his  verbis  iniprobarl 
numerum  tcftium  minoreni  hmwm^  vd  teirnario,  nou  ma jorem,  nec 
vetari  ne  plures  tribttj  teftes  adhibeoatur^  fe^  W  unus:  uU  di%-! 
t\i^y^  id  A^w?,  j4^  V.  ^a.  Dm^  ip  v.  X  ca^  if.  v.  ly.  &  in  ipfo  jure  ' 
Can*  r^  2jnX.  4€  Ti^fitk  exponitpr;  in  5mbus.«»nibus  duo^veltres, 
tefte?  expreffe  opppnuritur  wni,  nQn  pluribus, 

Difenth      VTKiiATvt;  (j) ^ttis ^A *q>oncm*jm ,  yti ad t»nt^^^ 

M^\^  tScium TOtura maturum iret{«irityr ;  nam  &  depofitio Hh efti!** 

mn  etiam    tDcii  ae  inteDeaus ;  %t  ante  pubeitatem  non  eife  fudicium  niaturum# 

»'c.  demonftravit  Dn,  I^arens  in  LeSHonihus  Grotianis.    Cum  ergo  (3t> 

taHs^  puber tati  proxinius  f\&  m  caufis  prc^iis  cruifiem  mikM  quid 

ifcgatv  nedum  in  prasjudidumtertn  aliquid agere  poterit,   £tcufit(3> 

ta))s  firtas  hnmatura,  lubrica,  inconftans^  afSeiftuam  impoMns,  ac  fih 

.  fflle  c3nniptroni  d^noxia  fit,  certa  inde  ac  legaiis  fides  eflb  non  potn 

#ft,    At que  hJnc  (4)  nec  jusjurandwm  ei  defmi  potcft^  jE*  3^  /.  2.- 

,  de  j/^i^rej.  ob  fidei  debilitatem,  &  j>erjurii  metum-    Nec  adeo  (5)  t^ 

ftis  erte,  qui  non  eft,  niil  jjuratus,  JL^  C.  i.  Uxfi»{6)  in  ttrmima 

it*  traditur  in  Z.  j/f  J-  ^^-  ibi.';  impuberes.  &J^if.^  u  b.  ihi:  ptip^ 

hs.    Accedit  (7)  ratia  generalis  in  il  i^  >  J.  f.  qtmd  quidam  oi^  Ai% 

Aric^;  c(^fihifiu  non  admittendi  fint  ^  teminoiiMUth  .  Ichpie  ^g) 

eonfiiwtur ex Z.  if.  $.  i.i/^  j^^or^.  ihi;  Mg: tamen Qonfeqnms^etfiyUt 

etiam  fine  torvientis  eisdem  ( fcil.  minoribus  14»  annis^)  credatwr^  nam 

atiis ,  qike  adverfus  afperitatem  qmfiiifnis  e^s  imerim,  tmtnry  fi^e- 

&&S  qwque  e^sdenvfacit^  adyiunfie^difaet^atm^  .  -      .     .1 

'  O  B  j.  (i;  ratia  autoris^  qaod  auUibi  proliihttittur,  nee  nalunLim^ 

pediantur.  .  .  .     .     .       ^ 

Resp.  Contrarium.jam  demonftravi  tum  ex  rationibns  natuiaev. 
tum  ex  I^egibus  Ronianis. 

^  O  B  j.  (ii)  tirg^  d.  L'.  3.  §.  ^.^  d.L,  ip.^  fi.  k  L  vbi  pitohibeotUr  iaU 
ten\impube»es'&  pupiHi^  non  er&o  pubertati,  proximi. 

Resp.  Continentur  etiam  pubertati  proximi,  tj^iniquia  eadeoi: 'efli 
ratio,  tum  propt?er  d  L.k. 

Obj.  (g)  Z.  iih  deR.  y.  ubipubertatiproximusficitureffecapax 
injtiri«v .        -  ^ 

'  R^sb.  Eft  capax  in|!kJm;.  af  non  nDgota  l^er^d*  &  pr^bandi 
contra  atiicrs,  naitum  ei;go  cOmpanlUr  ftubiaiJii»  sationQ  dali>:^ 


libide  propiio  crimine  &  danmo  agitur;  nam  illamalida  sequecof-^ 
rigi  poteilln  puBertari  prdximo,  ac  in  pubere;  fecus^li  agatur  ^ 
damno  &  pra^judicio  tertii  j,  quQd  ex  depolitione  pupillari  metuen^ 
dumeiret...  ,^  ,  , 

Qv.  III.   A»  infamiajuris  lahrantes  poffittt  eji  --      -    -v 
\\-    teftes idonem 

>Jbgatva;  (i)  quiairitegr^frontishomoroquiritiir,Z. /;,/&. (2)'^-  /*   • 

.  cbL^j.,flr.LM:  m^honejia^.  inculpata  ft,vtta  ^  an  vero  w-1?*y  l^in. 
taius  ifuis  tf  reprebenjibiIis'i8c\\\oyi:  quod bonefln  p.    (3)  Non  ca-l/^'^^^^;^  _ 
rcre  dicitur  fufpicione  teilinionium,  fi  perfona  iit  notjita,  &  non ho-'^c. 
nefta,  IS.  j.  /. 3-inf.ff.  b.  ibi :  alii  veno prdpter  nM(m  &  infainiaM 
vitajiia  adfnittendi  nonfmt  ad  tefti^nonium.  ^     _     '     ,•  ^    .  v.  1 

.  Q-^yj^xxoA  nton  oipoes  prohibiti  fint^  qui  admjifi  non fajciut|t  plbi-     .1  ';v   •  ri» 
namprolwtionem,  i.  Z.j./>r/      ^  y..         ,.   ^\ 

.'  Res^.  Si  iH>n  plenatH  umfit  ^detHy  iioh  poITunt  idonei  &  Xe^i^  -^J^ 

tiniVteiti^yideri^  5|Uod  Iblum  quacritur,  Et  lalfum  eft ,  iri  d.  Il.j^ 
admUti  a.Viquos,  quorlim  dubia  eft  iides^  aliorumenimpra^  aliism^v^ 
jor  fides  efle  poteft ,  etfi  utipruniquc  plena  At  fides  r  dantur  enim 

Ob  j.  L.  i.  /.  I.  h.  ubi  omries,  qui.non  prohibentur,  admittuntur 

.jREsr,  Atquiitif^i^sprohibentun                .       .                    1  ^i  /    ^  . 

O^y  L.).  jf.j.L.ij.L.ij;.  L.2i.ff.h.t.      /  .  .     . 

^  JResp,  I^^his  pmnibus  diferte  exclud^t^ir  inf^nes,  Si  ipfe^u-  t  .. ».   4 

torfateturi efle  fufpeftos;  fulpeflti'autem  non  funt  teftts  idWei^  '^y 

"M^egatvr;  (iVquw*  in  teftamentis  ex^cluduntur,  /•  d.  Infl.^de^^*  P^ 
^ \  Tefl,  ord.  nedum  in  judiciis^  inprimis  cum  argumentum  a  <^^fta-^j\  ^.^  . 
niento iA judicia x^m.L: 2o.jf.j.k  Quinfiz^jhiiiu^ ^^^^^^^^jnti^tT  .V 
tiintor  in  jadiciis,  quam  in  tdfcmeiitis,  quia  hic  ittiam  adriiittto^        ;   ;   .;^  ' 
veire  fu{^e6Ji.    Sed  8^(3)  prbdlgi  inr  materla  probktionis  comparali*^ 
tur  furiofis.    Accedit  (4)  qupd  prodigus  homo  jvilis  dicatur ,  L.  n; 
jf.  i.  de  DoL  mal.  indeque  conciudit  Laut.  pag.  432.  eum  noh  cfle 
t«ilem  onmi  cxceptione  majorem. 

^,CP€CKJI   JVR.C0NTR.  P.  H. 


Qv.  V.    hnfamna  ttiam  Jure  Canonko  in  caufis 
criminaHbus  tejies  ejje  poffint} 

^^*  PV*     A  y JiRM.  Z. i?.  JC  i&.  ibi :  Jivefiminas.  &.Qtn. Ex€o^x.c. i^.a.  n 


SS^Cwf-       ^^J-  ^-  '^-  -*•*  ^••^^•ibi:  Vflr/w»;  ^tmahlefmperfeenrida^c. 
-  SiCan.iy.  r.  j>  ^.  j.  ibi :  wr  tefiis  ejfe  &€.     . 

Resp.  Inraligendi  lunt  hi  textas  de  teftibus  teftanicntorum  &  (i- 
milium  cau&nim:  ubi  fimul  notandum»  Cmonesantiquosfidemnoti 
habere. 


\'  A- 


Qv.  VI.  kn Hbertus  contra patronos  teftari pojjtt'^ 

laitt.  pag.    |\TEGATy,R,  per  tejct.  expr.  in  L.  12.  C.b. 

4H.  v«b,    ii^    03 j  '^^  /;^  ^  ^  ^JjI  ijb^fj  jnyi^i  ^^  cogtmtur  efe  tcftes, 

bnp^9m    jjgjjqy^  volentes  pofTunt. 

^  *  Re  ^f.  Argumenta  a  conti^ario  in  Jbre  iion  vale«t^  rfeqtie -ftiim fc- 

quitur :  inviti  cogi  non  pofRint,  ergo  voientes  polIUnt ;  nam,  idfii*' 

cere  eos  non  poife,  patet  ex  d.  J^  12. 

Qjj.  VIL    Au  frater  'tejlisidoneusftt  m  caufa 

fratris%  .  , 

hm$.  ptg.  XTegatvr,  arg.,  L.  ^.ff.  h.  ubi  fratcr  contra  fratrimfuumvoleii* 

434.  verb.  ^^  teftimonium  dicere  poteft  j  igitur  pro  fratre,  nec volens,  acbnit- 

/r^w  f€^  j^^pj. .  qyjj^  ^{j  conjundiohem  fiint  fufpefii/ 

i^^^^tr  5b  j.  Z.  /.  /.  /.  b.  ubi  omnes,  quibus  non  interdicitur,  teftesefle 

'  poffunt.'  .    I  .   :      1  .  .  '  ., 

REsr.  Immq  fratribus  interdicitur  ob  fummam  conjun6(i6nem. 

Qv.  yilL  '  M ekrtc) in'cattfd }0eorumadtefhm 
?':       ^  jurato  dicenda  coganiur?  "1 

^*^^   Jf^  ac  honeftio- 

^Mmch'^    ^  'JFCsqvpqiMip,ileoque.&clCTi^  adftringi  de- 

i-i^,"^      *    b«otj  SiLriif.  Cli/ibi:  tmuuiqmmque  cqgi  cnmfaciamentipYafia'' 

tione.  Add.  C  yi.X.h.     -  . 

.  O  B  j. ,  ^M^i>.  Sed^uiix.  C.  de  Epifc,  &*  c/^r.  ibi :  non  tanienjnret  &*(•. 
Resp.  Spuria  eft  hjec  Autbentica^  uec  in  ]^ov.  ii/.  habetur,  uti 

bfii9  p)>icryavit  Pn^  ffergerw  b^q^f. 

■'    •'     llJU 


La,  XXn.  TiT.  y|.  De  Jvfis  Et  F^cfi  Isnoiiaotia.    nj  ^ 
LiB.  XXII.    tix.   VI. 

JVRIS   ET  FAGTI  IGNORANTIA; 

Q^.  L    hn errQr jum nmat^     \ .  ..    ^ 

l>  Es».  Nunqttam  tiocet  ei;  t^mJHsfmni  perit,  Z.  7.  k  nain  tunc 
certat  de  damno  vitando;  at  nocet  ei,  qui  aUemm  quid  petit, 
4f.  l.  7.  £.  J.  ^.  quia  certat  de  lucro  <aptando. 

Qv,  n.  Att  errer  procuramis  no£€at  domino} 

yii.fupr..  L.  j.  sif.  >  ^uafi,  i^ 

Qs^UL  An&  quatenusdalusvel^rroradvQcan 
fjoceatermttU 

D  1S9.  Adnrdcatqs  Vel  dolofe quapdam  Jiegligit,  &  inftrumebta^  qiue 
•^  »n  maiubus  habet,  non  allegat,  vel  prjeyaricatur.    Si  Hqc  docue:         . .  .    ^ 
lis,  deauo  de  <aufa  principali  quaBritur,Z.  /.  C.  de  Adv.  diverf.  pic^'-     . ,"/.  \7^ 
cior.    SSvero  errore  aliquid  fcriptum  vel  allegatumfuerit^.tunc.    .  t...     ,  > 
^iBguitur,an  error  juris  fit,  an  fafti ;  ILLE  nuhquaniflocet ;  quia '  .  j, 

nfic  ab  ipfo  dcoiino  commifllis  nocet,  /-.  ^.C  de  fur.  ^  f0,  ign,^ 
fedjudex)ura  fiipplere tenetur,Z.  /.  C.  Ut  qua dymi  advocat.pn^t'^ 
Judex fuppleat.    HlC  itidem  non  nocet  dbraih6>egu1arii;er,  t.  »2^ ' 
C de Errar.  adv.  fed  dUrante  negdtio, adeoqiie atitefenirentiai^j-e;^^ 
vocari  pjotet^/.  h.  p  Z. 4.  inf.ff.  de  No,val.  c^.  Jf-^i-^^nM-^^M' 
.modo  de  errore  doceatur,  d.  L.  2.  inprmus  fixevocans  certet  de  oa..^ 
mno  vitando^  ailter  vero  de  lucro  captando,  Mtx',  p.  2.'dec.0.ttum._ 
f.  &  part.  7.  d.  134.    Idqiie  veEUiHt  eft,  etfi  confeflio  ii^X^r-^f^  &"u 
zal toni, i. p.  J2^.  Ji. 4- 'fi'2^'  ;    •        '   !«   'Ui,    j 

Exc  (i)  Si  praefente  dominoaliqaid  aTl^getuy»  n^c  ille.  ItiMo^ 
contradicat,  aut  appellationis  reraedio  utatur,'.Z.  /.  t.  j.  C.^de  Br,^ 
ix<fo.  tuncenimnonnifi  ex  caufis,  quibus  ces  jwdicata'.retiaiftatur^i- 
crrbr  revocari  potett,  d,  L,  7.  J.  L.  u  d.L,j.  ..        '      .,    .    vi «. 

Exc.  (a)  Si  finitura  eft  negotiuni,  revocari  tion  pbteft  cpnfeilio/ 
Gattzal.  1. 1.  p.  326,  n,4u^  2j.  nifi  jiifta  reftitutionls  caufa  ijt.  Fab. 
C  L,  2.  tit.  6,  def,  i.  arg.  L.  i.f.  E.x  quib.scaif.  rnaj.     :   .  .        , 

Ob j.  L.j.f.  de  Confef  ubi  qui  fatetur,  le  occidifle,  tenetur  ex 
confeflb,  licet  non  ocadwit,  adyoque  error  nec  dunnt^  fiegbtio  rcr 
vocaripot^        '     • '         v.  ....••    ^^. 


ii^     ' ;  'tiB,  xjan/TiT.  I. 


Resp.  Loquitur  de-ferrore;  quetn  confefliis  non  probat;  nani 
tunc  licet  vere  innocens  fuerit,  tamen  teneiur;  quia  confeiioprac- 
fumtitonem  cdhtta  eum  ikdt.  ilonec  probaverit  a)ntrarmip.r  Sccus 


2j.  /./•/'•  ^^'  ^*  ^^  P^-W'  ^^P*  yrquti.  '      • 

^  Atque  hinc  cum  Advocatus  clientem  hgeredem  tffQ  afleyeratret,; 
poftea  vero  hancconfeffionemrevocailet,  &  errorem  probafTet,  in 
Curia  Halberftadienfi  pro  valida  haw:  reyocatio  declarata  fujt,  lite^  ^ 
«ondum  finits^,  ip  caufa  Ortcn/  contra  Ottcn,  inprimis ,  quia.^rror ' 
juris  erat,  ^ui  foeminis  nocere  non  .debet,  L.  y.  C.  de  Jtir.  ^jaa. 

-  tin:  XXHL  TiT.  L  .      ; 

DE   SFONSALIBVS- 
Qv* :  f ; .  Kn  compMtam  canomca  dffferat  a  chUi  ? 

XTkGATVR;  idque  (i)  ex  modo  computandidemonftravit/?f?.  Pa- 
-     nns  inDifh.  de  Propmionibus,  /./.  £^/.  (2)  ex  C  /.  verf.fra-^ 
g»*^^       tres.  c.  -df.  XXXK  q.  j.  diSf.  Difp.  /.  /f.  (3)  tx  C.f.  de  Conf.  (f  af 
•'^-  diB.  Difp.  f.  S^  (4)  ex  C.  3.  eod.  ihid.  jf.  S-  ($).  per  textum  expf eflum 

ifkc.  1.  XXXK  a.j.  (6)  (Juia  ratiocomputandi,  quW  in  L.  w.  /.  10. 
deVradiyus  exftat^  etiam  iri  Jur&  Canonico  dbtinet;  (7)  ex  Cf. 
arXX?^.f  j.quifextus^^^^  eod.  dduin. 

iiiiVvidetii^:'  -•    - 

Ob  j.  quod  ifi  tiuptiis  uriius  tantum  linejc  ^radus  computentur : 
•nderegulaingradU.a^quali  eft:  Quo  gradu  alterutern  communip'  • 
fiteprdmmOj  eo  interfeMjiani;  ininrequali.:  Quo  ^r^du  reniottor  (t 
ionimmi fiipife prdximo  eo  iiJterfe  difiant;  qiise  Cinealia  ratio  cdin-i. 
putan^i  eft,  ac  Jure  Civili.  . .  •  :    ' 

Resf.  Vefumeft,iriiiXibtusaIiquid  fpecialee/fe,rarione  mbdi 
computandl,  &  riej^lafn  iliam  de  gradu  aequali  tradi  irt  c.j.X.  de 
Cenj.  de  inapquali  iri  c.f^  ead.^  at  rationem  hujUs  fpeciaUtatisr  dedi^ 
"  Dn^  Par.in  d.  Difp.  /^^  Sz  Sufficit  niniirum,  remotiorem  gradum  nu-- 
meiiiri,  omi/Ib  jiltferp,  cj  uia  fi  ille  extra  gradus  prohibitos  eft;  m  ult i^ 
*3gts'alfe]r  quoque  erit.:  Non  veco  adeo  jnfarii  fuereCdinbnifta?, 
guod  putarint,  omnes  illos  in  uno  gradu  fuilTe»  Hinc  jam apparet^ 
in  fucce/lionibus  etiam  feUdorum  fruftra  quseri,  an  computario.  Ca- 
jtonica ,  ari  CiviKs  obtineat,  .quia  extra  nuptlus  non  differunt.  Dn. 
.Par.Byp^Jur.feud.tit.?.  •  - 

/  Qv.H. 


Qv.  II.     A«  /e/iifo  mammmo  toBatur  dffimias'^  " 

D  ESF.  TQllitur  aflSjiitas  qitoad  perfonam  ^efundi,  qiiia  mors'^^' 
^  oBmift  jura  iblvir,  fed  manet  ratione  agnatonun  defunifti,  ^ue^/^^^^^^^ 
hioc«asdrat  prohibitiQnf^^upti^rum/.eadei^que  jura  affinitatis  in         ^ 
defim^  agnatis  pbtineut. 

Ob].  /"•  ^  &*  7.  L  jJe  Nupt.  ibi;  qmd  &"  ipfum  diffoluta  a^nitau 
thinet. 

£  £  s  r •  DiJirolvitur  affinitas  rati(»i9  (uriura  defun<El],  non  vero  ra- 
tione  reliquoruin  )Uriunt ;  mortua  ci'go  .uxore  celTat  aiBnitas  cum 
privigna,  quia  eB  per  folam  con jun&i(niem  pQntjafaitur^  qua^  jam  cei-. . 
iat,  fed^*e£tus  aifinitatislemelicccpri^urant      ; :. 

Qv.  JIL    hnin  affinitate fmt gradus% 

^Jegatvk,  f^y^Infi,deNupt^x!^2kV^  pag. 

tionem  coiiftituuntur/indegue  Jin  .affinitate  dari  non  ppjflTuiit^w-  vetb. 
qma  isdffinitas  per  nugtias,  non  per  generationisin  contrahitur.         mnauttm 
Oitj.  i.  10. pr.  de  Gral  ibi;  gradus  ^  affnmn.  gmdiat^. 

.  Rksp.  Proprie  gradus  non  funt;  fed  cum  interfit  aliquafidby  fci- 
rp,  an  uxoris  meae  lit  partfns ,  .an  Iprpr  j  an  jieptis  hinc  diilinftionis 
grariagradus.conjugis/iUDaerantur,  ita^  ut  qw  qtris  gradu  conjngiwea 
c$gnatus  efiy  eodeni  wibijtt  oj^ms.  .atque.haftehus  gradus  dicuntur, 
hj^.Infi.tit.deNupt.jr.if. 

Q^.  IV.    Quomodo  differant /ponfalia  defuturo^  ir 

defrafenti} 

O^  E  s p.  JVRE  CI VIIJ  .omnij^  fpipnfalia  iiint  de  futuro ,  eaque  ,dl-*^**-  '^f 
. .'    cuntur,  flUfl&,w/cum35>oufeparendbiis^^  fP^^^^"'/%^« 

fwtiente,  yel  non  contradicente,  L.4.  Z.j.  L.  lu  Z- 12.  de  Sponff^^    ^ 
J  jjuia  hic  mos  Romanorjim,  &jea  vereaindia  ftcus  ibit,  ut  non  yirgo 
ipfa  fe  fpenderet  fponfo,  led  is,  cujus  curse  jlla  jcommiirafuit,  uti  id 
cac  Ge^o  Z.  f.  NoB.  Att.  f,  ^  lex  Terentio  inaukL^^SL  2.  Sc:,2.  &*.      ^ 
irijffrinunmhASi.  pSc.  2.  jteni  ,ex  Ovidio  '&J'  Virgilio  probat  Zto.' 
Pnr.  in  Diffi.de  Matrim.,wom.SeSf.j.  jf.  v.  '^  /^;  uiite  pater,  fi 
non  docet  4iliam,.  tenetur  .ad  id,  guod  iiitereft,  Brijfon.  L.  i.  de.S^on^       -  ; 
fa/.  vet  qiTcC  cum  ipfa  fponfa  fiiint^ Jad^ogue  jubi  illa jconfentit,  ad  eum 
^edum,  ut  de  futurls  nuptiis  traftetur,  quo  cafu  nudi  traftatus 
fiint,  unde  BuUa  obbgatio  vel  adio  ad  id,  quod  intereit,  nec  juH- 
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lusaliuseffi&dus  efle  poteft,  quam  aiTharumv  ^  qua?  forte  interim 
datse  fuht,  difpcndium,  aut  dupii  reftittttio,  L.  f.  L.f.  C.  de  Sponf. 
iirg.  L.'iy.  verj.  i}hd etiam.  C.  de  Ftd.  injhrum.  diii.  Difp.  SeB.  j.  j.r 
y .  &*  2^.  Quando  aii tem  cJum  ipfa  fponlk  confenticbte  patre  contft- " 
intur,  tunciuntiplfeitiiptiap^  pn  In/L  deNupt.Xkxi^  ipiafponlaobli- 1 
gatur  ad  conjugii  confummationem.  diSt.  SeS^j.  /•  /j.    Atquelttnc  • 
etiam  Jur.  Can.  regula  eft,quod  quotiesinteripfosrfponfum&fpon- 
lam  fiunt  fponfalia,  in  duWo  prjelumantur  Ijponfalia  de  prseienti, 
qu3e  funt  ipfaB  ntiptiae,  1. 1^.  X.  de  Sponfal.  Beuft.  de  Sponj.  c^. 

Atque  in  eo  omnes  haftenus  Doftores  confehferfe,  Jure  CSnii 
omnia  l^nfalia  efle  de  futuro,  fponfalia  autem  de  prsefenri,  nihil' 
aliud  efle,  quam  ipfas  nuptias.    Hinc  merito  miratur  Dominus  Fa- 
rens,  Huberum  etiam  Jure  Civili  fponfalia  de  pra^fenti  ftatuifle,  q|uae 
51  nuptiis  differrent,  ita  enim  ait  in  V^.  de  Matr.  Moment.  froieg.^ 
[jf.  2.    Doftillimus  tamen  Huberus  cumnon  cemeret  vef um  difciri-^ 
men  inter  cohfenfum,  qui  facit  nuptias,  & illum,  qui  fponfiilia  de 
futuro;  eo  delapfus  fait,  ut  ftatueret,  jure  Civili  quoque  eandemac- 
Jure  Canpnico  Iporifaliorum  differentiam  receptam  fuiffe,  Lib.^.Di- 
gre(f.  cap. ,?.  ^j/.    Jus  Canonicum  vero  diftinftionem  illam  fpon- 
luliorum  deprsefenti  &  de  futuro  tradidit,&  infeliciter  explicuit; 
dum,  inquiente  Gerhitrdo  de  ConjUg.  jf.  ijo.    l^ontifex  in  c.  ji.  X. 
de  Sponfai.  ^yi  verbisprsefenti&&ftrturi  temporis  differentiam  ho- 
riun  defumit,  &  fundamentum  illius  diftinfiiionis  in  formulis  illis 
ulkatis:  Accipio  te  in.memh  &  acdpiam  te  in  m^aniy  atqueadeo  in 
fqlo  dircdmine  temporis,  quo  formulac  illae  folennes  invicem  diffe- 
Tunt,  qua^rit.    Cum.tamQn  in  aliis  linguis,  pjracfertim  in  noftra  ver-^ 
«acula,  differentia  lih  teitiporis  obfervari  nftqueatyac  vei*l)um  pir^-^  . 
ieh^^Acdpio  pertiiiod  fponfalia  depraefenticonftitui  voluntQin"o-  . 
t)iftaB,  nuptiis,.  non  fportfalibu^  contrahendis  fit  abcommbdatum, 
Hinc  fponfalia  ilia  deFuturo  non  agnofcimus,  propterea,quodapud 
Germanos  non  fit  talis  loquendi  confuetudo;  neque  iUaverbaquo- 
adconfenium,  fimentemCanonrftarumrefpiciamus,diflferant,  rieque 
:td  confummationem  jnatrimonii  peitineant,  ied  &  fponfalia&  nu- 
ptijcaconfummaiiouefeparentur,  (conf.  Dn.  SchiIter.lExexc;j^.f.2. 
vbi  tres  gradws  matrimonii  conftituit,)  ac  fub  hoc  qiioqiie  praetextii 
ac  confunone  verborum  iflonmi  multa  vera  diftraharitur  matrimo- 
nia,  vid.  Carpz.  L.  f.  def  i^,  n.j.  ^  f.  ^fe^.  def  /J,  &^//^j'.  refp. 
€W.loj.it.j,  '      '^  .    ,       . 

I  JVKE 
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jrVRE  CANONICO  ihventa  eft  divifio  ftohMorum  de  prafenti 
&  de  futuro,  fed  nondum  cofiftat  inter  Doaores,  quoftiodonam  in- 
vjcem  dililnguantuh  Ecjuidem  dmones  dicunt ,  fponfalia  de  futu- 
roefle,  quaiidol^iinfus  vel  fponftait:  /z(rr//)t/7W  te  in  uxorem  &d 
fi  vero  dicit :  accipto  te  in  uxorcm,  effe  fponfalia  de  praefenti.  Ve- 
rum  jam  ante  rejeci  hanc  diftindionem ,  (i)  quia  ex  genio  linguas 
germanicap:  formulsc:  idl)  ne^me  Wc^/  otw  f(fr  »111  W(|  ne^men/  non 
differunt,  Conf.  d,  Difp.  S.  j.  /.  j.  (a)  Quia  partes  non  femper 
utuntur  iis  verbis,  fcd  plerumque  aliis,  &  ita  dubiis,  ut  pnccife  nom 
appareat,  num  verba  flnt  de  futuro,  num  de  praffenti.  Sed  &  (3) 
quamvis  poflent  difcemi,  quis  tamen  in  prolixo  fere  loquendi,  per- 
fuadendi ,  amorem  teftandi,  devinciendique  ftudio  fingulas  vocum 
apicesmemoria  retinebit,  &  apud  Judicem  repetet,  ut  is  intemofce- 
re  poff^,  an  Us^  cdi&veniat  vo;k  accipio^  an  accipim.  di€t.  £HJf>. ,  Se(f. 

,  MORIBVS  fponfalia  de///;«ro  vulgq  creduntur,  fi  conditioncm 
tkabeant,feu  expreflam,  feu  tacitam,  Huher.  d.  l.  2.  c.  y.infn.  Spbri- 
fcila  ^^jrafetJti  pure:  idque  his  rationibus  impugnat  Dn.  Par.  d. 
Difp.  Sm.3.  ^.  f.feq.  Nam,  ait,  conditia  fpeciem  negotii  &  con- 
t^tfoilis nonmutat,  uti  omnis  conveotio^iieo pojteft  vel  pure, vei 
in  diem.  Y?^  fiib  conditione,.  $•  2.  Infi.  de  FerhobL  itz  &  fponlalia 
'^e  *pmentS  Ifc  'cbntrahi;  &  fponfalia  de  ftihiro  |k)lrnnt,  nec  ideonti- 
fcenda  aut  confuTr^enda  eft  ut nique  fponfiilioi^m  Ijpccies. 

Porro  fi  fponfc^ia  de  futurofunt,  quibi^s  condltio  ineft,  qualia 
erunt,  fi  conditioextiterit/ veldiesvenerit?  Nori  equidem  defu- 
pfxfy^  quia  conditio  vel  moi-a  amplius  non  ineft;  fed  ea  exiftente 
'jam  pura  funt,  &retroperindevalent,  ac  fi  v.'  g.  conditip  nulla 
addita  fuiflet,  Z.  j^./>r.jjv  de  Cleric.  &  conmJineede  pra^fentii  quia 
necea  nifi  confenlU  &  coaventionefiunt»  qui  fiulius  deinde  denuo 
intervenif ;.  priore  enim  conventione  contrada  funt  tantum  fpon- 
falia  de  futuro:  poffea  vero  nova  conventio  non  acceffit,  qua  fie- 
irent  fponfalia  de  pra^fentL  In  quo  adeo  ha^ent,  ut  quidam  exi- 
ftente  conditione  {kitent,  adhuc  fequi  debere  nova  conventione 
iponlalia  de  jpnefenti ;  (fed  quaUa  tuni  erant  fponfalia  pracceden- 
tia  jam  purificata?)  alii  vero  ipfa  exiftentia  conditionisifieri  de 
pra^fenti.  vid.  Tbming.  dec.  10.  n.  y.  &*feqq.  Treutl.  voL  2.  difp.  ^ 
tb.  /.  HhD*  fed  fic  evanefcet  fponlaliorum  duj)lex  fpecies.    Cer- 
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tum  igiturjeft,  non  pofle  illa  eo  internofci ,  quod  ipoafalibu^  deTii- 
ma  infit  conditio,  reliquis  auteni  ea  non  infit. 

S6d  &,  cum  ex  fponialibus  de  pracfenti  oriaturobligatio  &  vinc&- 

lum  conjugale,  fccus  ac  ex  {ponfaUbiis  dtf  futnro ,  L.  i.  C  ^e  Sponf. 

,  i^ixi  poteft  plane  hunc  efFeftum  atque  hoc  difcrimen  parere  condi- 

tio ;  nam  p^endente  *ea  ex  neutris  nafcitur  oWigatio :  exiftente  utra- 

que pura  funt.    Unde  ergo  differentiailla  obligationis? 

Denique  ex  hac  Dd.  ientehtia  non  eflent  duo  fponfaliorum  gene-. 
ira,  fed  una  eademque  fponfalia  conditipnalia  pendente  conditione- 
^eflenf  de  foturo,  axiftente  de  prsrlenti:  uti  emptioI]conditiona- 
•lif  noft^plex,  fed  una  plane  eft  emptio  &  conveiitio,  nx  qga  pen- 
dente  conditione  pajrfes  non  obligantur,  exiftente  obligantur ;  quod 
plane  remotum  eft  i  gemina  fponfalioruni  fpecie. 

Qv.  V.    tiji  fponfalia,  quie  jfure  Cammc9  de  praj? 

l^pag^  XTegatvr;  nam  fpo.nfalia4epr«fenti  dicuntur,quaf  verbispraf^ 

4^7.  verb.  "*^^  ftmtis  temporis  contrahuntur,  c.pen,  X.h.  tc^  nc^mc  t)i4)  j>tO 

Non  funt  -  wkt  {U  tlMtiet  %wm:  at  quptiW  itideni  confenfu,  folo  contrahun- 

virum  ^t.  ^  ^  i  ^Q^  ^  ^  ^  q^^  ^  Jurei  Canonico  lerio  inculcatur ,  c>  /.  c, 

Ob j*  (i)f  quodfin  hip,  fppniatibp& 4^ciat  eonfenfus  mjitrimpnia^- 
lis,  quo  Indiflfokihile  illud  yincijluni  pj^nftituitur.  ^\ 

'  Re s p;  H<>c  falfum  eft :  nam  duni  ait  fponfus :  id^  ti^ttte  bi^  \{fX^ 
m\  |u  melnet  $r<t)im7  hoc  ipfo  declarat,  fe  indiiTolubili  vihculo  \\xx^ 
'ftum  effe  fu?efppn0e,  )  .    •'      /i 

Obj.  (a)quodWc.lponfaliaanuptiis,  diffepint  caufa  efficiente, 
forma,  firie,  {ubjedq,,eftedu,-&  cpntiftrik  .  ^   .'/  !.,  : 

Resc.  Hocfalfum;  Cauia  efi^aens  utrobique  eft  cpjifentijs  pac- 
thjm,  idem  finiSy  fcil.  procreatio  prolis,  idem  liibfe^uixi ,  fcil.  partes 
confentientes  de  cohaoitando,  ideiu  efTe^us;  nahi  dilTorvi  noh  pof- 
funt,nifi  ex  juftacaufa&c.  ,. 

Ob  j,  (3)  quod  t^en  aliud  fit,  fponfalia  de  pr?cfenti  cpntraherj^, 
aliud  nuptias,        ,  ^  ..    . ,,     •         ! 

R£iF.  In  eflfeftu  non  diiferunt,  fed  cerehioniac  &  folennitates 
nuptiarum  ad  confummationem  pertinent, 

Obj.  (4)  quod  tamen  benedi&io  iacerdotalis  adhiberi  debeat^ 
:c^j.pr.  de  Cland.fponf. 

RlSF. 


JRe&p.  Adhiberi  debet,  at  non  cftde  eflferttia  nuptiarum,  nee  Ju- 
reCanonico,  c-  u^feq.  XXyiLq.  2.Mci).p.j.  dec.jf/.  Qoccej.  Hyp, 
b^fi.  tit.  de  Nupt.f.  ^.  to  trina  quocfMe  prodaniatio  adhibcxi  do^ 
fa^ty  atnon  eil  jneceffitatis.  Efiedus  eft,  quod  pupiri  poifini;,  qui  .,^  a,» 
«wn  nqsUgWt^  3it  id^o  negociuin  non  rcdditur  nuljum,  /?//.  /'/i^y  //J 
Z)j/^.  de  Matrim.  mwuS.  u  /.  -2-  ^iit  Dtfp,  de  His^  qiueprap.jmn$y 

QuodveroLaitterl^achiusait:  Sp^nfnhoJe  praf^nti  effe  inftartra^ 
Stimsyifukus  ^ii^jus  in  re  ^tn^ituitw  ^  |4aae;hucnpn  quadrat; 
quia  in  nuptiis  n^  tradltiQ  iit,  nec  ea  necellari?  <^ft  ^  ejd^Qtiain^ 
nuptiarum,  louac  folo  conienfu  contrahiuitur,  Z.  ja,  de  Reg.  Jny^ 
Conf .  /)/^.  jD^i*  /V-  '^^  fAatrwu  mm.  Se^.  j-  /•  2^ 

Eif eftus  eft,  quodliliei  i,  cimi  fpcmra.de  pracfeiici  procreati,  fin  t  legl' 
tim^  C^rfz^jPij.^^^  p.  if^  erfidifleptiatZ/if</..j>/r|f.  jg^ 

tff^j.  Stein qiiod  ms  conj^glbus  cx)mpetant ppvilegia &  jui^a  dotiiiu 
&c.2itfadjf  tit)dt  Paa.  dofJ^^m^Cqcce}.  d. Difp.  S^^.jf.  ^.  ^ 

AUud  eft  in  lucnsftatutariis,  de  Jure  Saxonico,  ubi  in  (pecierequt- 
i\tur,iit  confummatum  fit  matrimonium.  Vid.  d.  difp.  S.2,  /,^. 

Q^.  VI.    hnfpmfaliadandelimaji^^ 

.  jun'mtta'1   .     ^   • 

n^ftuigoetidum  eft  inter  i^nfali^  ^ftndeiUna,  fx^  fine  ullo  tefte«  hmt.  pagi 
'      SLOua  fine  iis,  quorum  co^fenfus  eft  necelTarius,  fiunt.      -     •  457.  v«*. 
Ilk  n  probari  poniint,  uti  poiTupt  per  fcrijpturam,  per  confefllo-  i^c  qmdm 
4i4a  &e.  pwbUce  repeti  deb^nt,  c.  u  c.  2.  X  *  CLnd.fponf.  Modo  "•*  ^^* 
aU»  fponfaUa  {^ubUca  interim nop ijpt^ceiTeiint';^  horunieryip,  quip* 
^  pptioruQV Jnt^^^^t^'i?Miini^  ^fland^.ftiliorum  vis  jntercidicJ Lantj 
p^.  437iUeuft^  de  MtJr.yc  t^.  'J>u  P.tO^.  wDifp^  de  M.jr.  nwvi^ 
Snj.  /.  2u^  Aliud  eft  Jure.Saxonico,  ubi  dandeuina  fpoi;fa1ia  niilla 
funt,  Ciirpz.  Jurispr.  Cojnf  L.  z.defjif.  &*  4^.  Beuft.  de  Spovf  tiu 
^jj.  &*  2jr,    Aftamen  fi  accefferit  c^rporum  jronluetudo,  hgcipfo 
clan*ftiriaTOti6rafiont,'^ih'ittrtr:ft^  Ben/K  d.  c. 

,^,^//ac  funt  ipfo  jure  nulla .,  q.uia  xonfenfus  parentum  neceflarip 
r^quiritur,  L.'f.  C.  b.  Laut*  b.p.  ^p.  adep,  ut  eo  deficiente  fponlk- 
Ua.  Mc , jurejurandp,  nec..,benedidlone  facei-dotaD,  nec  topula     / 
camati  convaiidentdr, '/"  p.  tiilf.  de  Nupt.jttnif.  pr.  tod.  Lattt.  d.L    ' 
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Liua,  fag. 
4J7.  v«rb. 
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Mtet 


DiJfiniH 
Laut.  pag. 
43B.  verb. 
ImpoffibUii 


.!i  ^ 


BtffenfH 
Lmn.  pag» 
439.  vecb, 
quamvit 
^iCiviii 


Ne(]ue  moribus  in  duobus  prioribus  cafibus  aliquid  mutatum  appa« 
ret.  Sane  partes  nec  fuo  jurejurando,  nec  per  adhibitionem  ben^^ 
cHdienis  facerdotalis  jus  confentieiidi  {ferentibus  qusefitum  auferr^ 
poffunt.  Si  copula  carnalis  fecura  eil ,  hodie  obtinuit^  ut  coiivale^ 
fcant  fpon(alia>  Carpz.  j^rispr.  Canf.  L.  2.  def.  60.  n.  ^.fe^.  Dn: 
Pnr.  Iiyp*  Infi.  de  Nupt.  /.  S*  At  quia  ita  liberis  male  moratis  ia- 
tiflima  aperiretur  fendtra,  jus,  parentibus  qusefitumy  eludendi  >  tion 
dmnibus  in  genere  Iwc  probaturfententia^  fed  hnhn.  h.  inf  eam 
limitat,  ut  tunc  dtmum  cofivatefcam  fponl^Ua  ha^c  dand^iha  per 
copidam  carnalem,  fi  pater  expreflo  antea  non  probibuk.  •  '•  >•    • 

Qv.  VII,    A»  impqllibilis  condttio  hic  detrahatur^  ut 

in  ultiwis  voluntatilHis} 

"iJfiGATVR;  fed  coridiriones  ifflpoflWriles  fempervltiant  ipon^a^ 
^nrg.  L.jL  4e  Ohf^  &'  n£t.  ubi  omriescontra^usdiaijitiif  TitlaH 
cortditi^ne  impoflibili  appbfita,  &  ratio  ibi  addifOr/i/y/T^  dmi  fcinfri^y 
conditianem  ejfe  intpoffibilem ^  tahs  viietwr  CQgitatio\  ut  mbtlagi  exi- 
fiiment.  '   '  •  .  ,     ; 

0^j.C.fiii.4e.Qmd.appof\^  .     •    '     \^* 

Resp.  Verum  eft,  Jure  (wnpnico.diftiriguiinter  conditiones,con^' 
tra  fubftantiam conjugii  a(f)e(ftas;  y.glVf //^^r^/^»^^  tulerit  &c.  & 
rellquas  impoiiailes;  veruni  quo^e^efti  eo  JUre  iHhs  fofeS^itilin! 
fponfalia ,  non  bas  i  fed  eas  pro  non  adieftis  haberi.  At  error  nic 
occafione  ultimaruni  voluntatum  ortus  eft,  in  quibus  condltio  im- 
poflibilis  legarfyadjeifta  detrahitur:  fed  quanta  eft  di#«€intia  imer 
legata  &nuptias/  JJJa  valent  ex  unius  difpofitione,  lk9  fekutritts^; 
in  illis  fpecialiseft  r^tio,  fcil.  favor  uitimstrttm  volutttaruni,  nm  a4 
has  fuftinendas  detrahuhtur  conditiones  impoflibiles,  qu*  in  hisi^r 
fat,  adeoque  hic  nihil  valet ,  nifi  ex  utriusque  voluntate,  quac  ad)e. 
fta  conditione  impoflibili  potius  negativa  videtur ,  d.Z^  ji. 

Qy.  Vlll    hpfponraliadepr^^^  ;  :, 

folvuntur^quam  matrimomuM^ 

J>  Esp.  Jure  Civili  fpohfalia  illa  fuilt  ipfae  niiptia^,  adeoque  iid^l^ 
^  utrobique  funt  folvendi  modl.  ' 

.Moribus  verum  eft,  facilius  folvi  (bonralia  de  i^raefenti,  quani  nSar 
trunoniuiP;  vbi  copiUg  carnalis  acceiSt;  sideoque  res  infeda  lipi^i  ne- 
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qidt,  ubi  jus-^uodamajodp  quacfihim  el^  liberis,  ex  matrihjonio  iHo 
^uacfitis^c.  Hioc  »n  Confiftoriis  Evatigelicorum  faltem  ob  adulte- 
rium  &  ob  maliripfam  defertiooem  folvitur  matrimonium,  fponfalia 
vero  ex  pludbus  aliis  caufis  diflbivi  .poflunt.  Vid.  Lmt.  p.  ^o. 

Qj.  IX.    Siijuis  plura  fpcnfnUa  comrahit ,  quamm 

pr^eferunm^ 

J^SSJ».L  Si  plura  DE  FVTVRO  conti^untor,  fponfaex  wm- Uuf,  pag, 
tris  tenetur,  fed  folus  pater,  utpote  qui  iblus  contraxit.-  Hic4J9-  veri». 
«rco  teneturad  elocandamiiliam,-  quod  fi  non  facit,  ialva  eilalteri^'*"" 
afiio  ad  id,  quod  intereil,  lucratur  arriiam,  fr  pater  tenettir  adex^*'^^** 
penfas.  f^id.  Lm. inf.  b.  Jhu Pat.  in Di/p. de Afatrim  imm.Se^.S' 

IL  ^faJia  DE  PIMESENTI  fcmper  prasferontur  fponfalibus  Lnt.  png. 

W  FVTVSO,  c.  22,  c.  pen.  tnj".  X.  de  Sponfhl.ntm  facpius  jam  di-  44».  v«rb. 

«ttm  «ft,  fponfam  ex  fafto  &  promiffione  patrisnon  conveniri  poi^M^"  dtr 

feadconfummandummatrimonium,Z./.C</e  *%«»/:    AdeoigitHir^^'""   • 

-  ivwfus  deprtcfenti,  etfi  pofterior,  praefertar  fponfo  de  futuro,  ut^ 

m  ipfo  conjugii^  cum  ipla  fponfa  initi,  negotio  non  tam  potior,' 
•    floaai  folus  fit.  arg.  L.  2.  inf.ff.  Qm  pot.  m.  Se&.  j.  /.  77. 

Ekc.  Si  fponfaMbu*  DE  FVTVR5  accedat  COHABlTA'flO ;  per 
«am  enim  fafto  ipfo  Iponfas  coflfummanturftoafalia,  fiuntqaematri- 
«onium.  c.  ;.  <.  if:X.de  Omd.  appef  c.  /f.  Xjp  Sponjkf.  Neque  enim 
^Kwfa,  reyois  fponialibus,  meretricio  more  vivere  maluiffe,  fedpo- 
tws  im^ioidi,  qubd  fponfione  promiiTumerat,.  animo  in  copulant 
.  conleBhflTe  pncfimiitur.  ^.  5^5.  j. /.  i^.  .    :  ^ 

nL.  Slplura  fint  fponfalia  DE  PRJSENTI,  priora  prarferuqtur, 
C,p.  Xioe  Spanf.  c.  u  de  Sfionf  daor.  quta  illis  veinim  conjiigium  eft- 
coutK^um,  quod  vinculum,  fomel  contnDfium/necfeilvi,  nec  ji/sfc- 
«el  quacfituni  f^onib  auferri  poteft,  JDn.  Par.  tfiSf.  SeB.  j.  /.  ip. 

AMPL.  (^  Etfi  poftcriora  confuinma^  fiot  per  copdam  cotpo-  ^-  ft- 
n>m;:tumquiaprioraverumiuntmatrimonium,  indeque  pofteriwa  ^*^^  .^* 
Hi«fiaffuntinonproadukerio.b8beri;  tum  piropter  c.  j.  CifXyelJ^^*" 
SponJ'.  dmr.  c.  jo.  r,  jk  X  deSponf.aAeoqaenec  liberi,  inde  nati^ievunt  ^c. 
legitimi,  C^rpz.  Juriapr.  Omfi  L.  2.  def.  6y  n.  J^mti,  ' 

£;l.A  SS  pofterior  neiiiens,  cum  alia  fponfalia  eifeinita,  bona 
fide  contraxeiit  ac  conlluiUDaverit  fponfalia,  nam  ex  fuittD»  aequi-    , 
•  .  .'  ■  ..,•.•■;.        <^a  •      /    •   .       .    '   tate 
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e fuggeftu  banna :  non  enim  poflet  uxOT,fluritum,repe^?i^polt 
proclamationes^  ^ulpj^eexdufaperformulam;  unjD  f^^cige  bf)^nac&/ 
led  adulterii  &  bigambe  confumniatse  po|:ioreni  cauf^  fore  i.rquad 
liemini  hadenus  in  mentem  venit.    £t,  cum  nemo  excludi  ab  adio- 
ne  fua  in  4X>ntumaciara  poffit,  niii  judiciaiiter  a  cdupetonte.  judlce 
peremtorie  ac  rite|citatus  contumaciter  nqn  pf^ruerit;,  hoc  cafu  ne-. 
<jue  judicium ,'  nec^iie  judex.comneten« ,  neqi|e  peremptoria  citatioy 
neque  juiti  tbrmini,neque  uUus  legitimus  procelTus  apparet,  neque 
4enique  contumacia  erit»  fi  nou  probetur^  ad  uxoris  notitiam  per- 
venifle  proclamationem:  quod  raro  fiet,  quiaadulter  feubigamu^ 
lucoris  interceHionein  yeritiis  idagere  Iblet^  ut  aliis  in  locis,  abuxo- 
r9  reaiotis,  proclaraationes  peragantuiv  .  Fi^nt  igitur  ifta,  ^t  prior 
l^anfafaciliusrefcifcere  fponlalia^  ac  maturius  &  r?  integra  intei*- 
oedere  uoilit,  non  autera,  ne  noftea  npn  poifit,  ut  apparet  ex  c.j.ui 
prin^.jCdeCJmiefi.JfmJal. 

AiT  deniqueyii.  fcandalofore,lidirimerenturfponfalia,quibu& 
bpnedidio  acceffit    Quafi  v$ro  non  jn^u?  fcwdaium  (ic,  diriinifre' 
Iponfiilia  priora  )ufta,quael>eus%av^t,qp?^npofteriora^qU3ei^^ 
&  flagitio  conri-ada  funt,  &'  quibus  profUnatur  benedi<9:io. 

:  AMI'.LIATVR  (III)  f^tfi  jusjuranduin.acc?flerit:  quod  Dn.  P^if. 
in  diB.Difp^  /*3*  i/*  ita  explicat:  Sive  enim  fponfalia  de  futuro 

Sjsiora  jurata  fint^  pptiofa  ^^  ^tmt  fpoofalia  de  .pr2efent|  po- 
:eriora  &injurata;  attiApriipribu,s  fai;is6t.pi3»fta^dQ  id,  quodfaiter- 
eft,  &iponfapsr  p^oueriora,  non  per  ppioraj^conjugio  obligatfieft, 
Sive  pofteriora  fpofffalia  publica  de  prsefenti  jurejurando  vallata 
fitit,  adhuc  prsefei^entur  priora  de  prssienti)  quia  jus,  priori  ibonfas 
qu^fitum,  adimiinii  facio  ac  juramento  alterius  non  poteic,,CS:^ 
^rjuv-.  qd  ^i^-deopojifaLp.  uc.  ^  »,  jjrAve  ibonfalia  d^.futujroDO- 
fteriora  fint  jurata;  ex  neutris  enim  eftvinculum  conjugii,fedaaio 
iaktpm  ad  id,  quod  ifiterelt,  >{dijiQdu^.;tfa^atus,  de  q^uc^  fupra. .  *li 
tamen  ageridum  eft,  ut  is,  qui  juravit,  potius  implea^  fi  pGySit,  j.u- 
rau,  quam  injurata;  atmi^lta  ^it^  pe^urium.  Sive  denique  clan- 
4pftjnafint:juratfi^:puWica  a,(pive,p  uti  ieatiuntJ?ifi^., 

p.  ^  deMmimcajK^SIiJ^^^  (^Mr^fdS^  ••  Qp»»f'v 

\^.futius  co^^iji^ntofis  exiftijj^  cpnfumipejtur^  ,i^     vje-. 

vg\  qu«.parentum  debet  ciJEein liberps  piera%  ^i  cpngruit ^  ut  diilenful 
iUQ  illorum  onerens  an|iiiat  pef  juriis :  i^priau^cum  exiftinietnus,  ^- 
rentumconfenfumfqlaJureCiviii  e?ffede  neceffitatematrimonii,  ju-, 
i:«»eiitHi»awei|idefe^^^^^  nociteiiii, 

'  c    I  .      '  tft: 


f 
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eft.v  idque  radubte  ftamendum  videtur,  fi  fpotilUlia  ideo  clandefti-  . 
na  dicamur ;  ^juia  teftflH»  rarent ,  probari  tamen  poflimh  Neque 
adte  liic  aliegart^poteft  regula,  cnlkod  jusjurandum  non  debeat  elfe 
vificfdmii  iitiquiaitis:  quia  pt  fwit  ininiquirate  Juris  Civilis  {eu 
politivK  Sane  poilSt  eife  tanti  aofqua  diflentiendi  caufa  parentibus, 
ut  ia  fentennam  £e»^  &  Cafpz.  haud  difficulter  dercepderemus. 
XlmpTulden.  C.  defpimraL  m /. 

-  A!^L.  (IV)  Etft  ^dca  fiht  eteilBtfonata.  Equidem  Seuft.  p.  u 
AJ^^fi  f.  %^.  i^eo^pi^ert^^  quod  condltibnalia»  fim  fponiai^ 
'&4aoan}  y^t^^  ]km  tGBaa,vi^^Carps>.  J^rispr.^  €on/.  t.  z.def, 

•70- n. ^  ex^ai^ion^ pfurapratftrt^  quia  putareflfe  piriora ;  cum 
condltio  nihil  ponat.adu  je^,  necretrotraftionis  lcgem  hic  fufiice* 
re,  cum ea priejudi^eQim^B^  fponfalibus  interimpure  contr^* 
£tinz  fedMcg]^i);;^^(n^tjca  notori<(ni  conditiQhum  natoram  ifiA    , 

1 :  IV.^  iQufdf fi  fponfidiil  BE  RR^SEMH  priora  fmt  chndefiina  ?     laa.  PH^ 
.•  Resp.  Tunc.polleri<»JiprarfBruntur>f.  2.X^/<fCilm//,J^ 
i^Um.cif^  Niiracoeireritcopi}lacanudit,jP«^. V.  /.  ^^^^^^UP^^^^ 

r  .V7VL.Q1»  veraf^Qiai»af€cant;  (fr  aketft 'fiht  de  prajkn$i  ckndefiina^ 

* :  j£^F^5Chqdflfti09^ipra(enri;  riami  iltt*:aliqua.d):  t>bligatio  ad 
jpoWfce  repetendUm,  hi.  s.  a  X.de  tlamdtfi.fponfi  ex  fponlalibus  4e 
liituiio  Yera'nulla  nifi  ad  id,  qupd  interefti  JfiureSaxonico  veto 
dsndefti^a  ^oiYlalia.pb]neini]^9^  Qid^»que.efiicamas  funt  >  Curpti.  , 
'£1)2.14^^.  jffidbqlaeip9ii£fc  ^.  Diff^  Se^* 

Qv.  ^mKnS^^^  ininficitiam  irreconci^  ^     ^ 

liabitem  diffohi  pojfunt  ^  nhi  de  pana  ejus ,  qui 
'-     '*^ ;     ;  J "    ^tttffm  dtditYepudioi 

JVifPf^A>^^^»^  i^UiH  prppter  u^cpn<;il|abilem  inimicitiam  tbi- 
li  poffint,  <lubium.non  eft.  Non  tantum  id  ex  Jure  CiviU 
ronftat,  ntpote  ubi  ipfum  matrimonipm  ex  tali  caufa  diiTolvi  pof-  ^ 
fe,  jam  f upra  denlonftravi:  fed  &  ex  Jure  Canonico  id  probatur ; 
fiam  ita;in  .tfpqjim?  iraditurjn  c.  2*  XJdjf  Sponf.  ihi :  &',  qtu  de  ma- 
iri^ah^.  contrahendo  pime  &*  fine  omni  e^itumefidm  dgderuntj  cow- 
waHcni^funu  ^moait  omomt  indumiiii  u$frafiifmfidem  olfer^ 
• '  venty 
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^vent^fiautemfe  adinvicemadmiitere  noherint^  nefotte  dettrtus^in- 

^  contingatf  ut  talemfciiicet  ducatt  quam  fidio bahet^  videtwr .^^^uod 

^idinftar  eoruWiqmfocietateminterp^atone  fideiconirabum  &p/>ft- 

^a  ^undem  fiH  remittunt ,  boc  pf^ffit  in  pjtientia  fokt/iri.    ^in  «tfi 

fponra  jumto  contcaxerki,  ihJii.tiunea.  cogendahi  ^JQfe^  alTeritur  ia 

c-  /7.  X  eod.  ibi:  awdxmiiJiiteriveffe  debeatit  matrmoniay  monenda 

eftpotiuSj  (jum  Sgendny  cmi  coaUionei  d^Hes  foleant  exkus  fre- 

^uenter  kihre.    Atque  ita  reitt  doddit  ^arp%.p.2.  tit.  la^  ^\^73* 

tf  feq. itemdef  ijC Stryk. Se£t.  2^  /. f -7- \fSi ^^^jfg.pr.de Oifj^. 

'^Spofif  E^  SeB.j.  ^.  3.    AntequaoL^Kecb  ad'  dtficduiJQtmr^^ 

'  tnr,  trarii  gtadiis  adhibendi  iunt:  mun  (i)  Ailhfbtro  oDnfeffionaiio 

' admoneri dd>er, ui: imdieat fidein;  d.tu^^^ d.  c.  /7.    (2)  Si refra-^ 

Hetur ,  carcere  vel  diaata  pnpna  pemniaria  adigi  ad  coniuminatto- 

neih  matriinonii  potefl>  ^jtr^.  de  Dtffenfit  Spotf.  St&.jX.  fi.j.  ifj^ 

L(fuf.  Con^.p.^jjf.  Carpz.p.  2.  tit.  defijj^  Mev.p.  S.dec.jj9.MS3L 

adStrufo.  £V.  lo.sbnk  liL^^i\Not.)  u  ita  debretQot  m  0^h(ifl:4rio 

Halberftaddifi  m  caufaFriciftcn.,  coiltra  Thicmarin ,  d.  15.  jul/1704. 

d,  4.  Nov..eod.  d.  i7.Fd>r..r705..d;  ij.Jiin!XjK>5.;  Si-paxstfectum 

tropularacerdotali  confinnare  fponfalia  vdit,  .diflblvuntur  l^upfil^ 

3ia:  |uli  copula  tanidBs  idretcctted  pro 

confummato  reputatur;  ipfa  in  bona  mariti  niittituc,  &  XMk  ad4i- 

vortium  pift^ter  malitib&ai  defertiancm  pBbvacage ,  ac  ad  feninda 

vota  tranfire  pot^ll*. Stryk^  d.  i. /•^j^  6.  €>*  y.Ltm.png.  ^j^. 

Attanien  quia  impune  invita  parteidifcedere  non  licet/  ioUidte 
inqufri  debetyqmscauiaatfiudii  fi^&aniUa  caufa|ufiafir>  aln  «rti? 
*  li  enim  ex  )uftar  oaufa;i|ma  ^diffolmionem  ^fi€nla|^ru^  qu^Rit,idep' 
puniri  nequit ;  Stryh  d.  h  jf.  ^Lp.  ita  fi  uterque  in  caQ<a^^^iti(leai 
neuterpo^iam  repudii  patitur; .  i^rjrl;,  d.tra^.^.j.i^.  S.  ^feq*^ 
^primis  /.  5j..  (quanquam  tunc  JucTex  pdcnam.lnflfgfere  ^pfTit/d.  *>. 
j.  /. ^5.  infin.)  uti  necjtum-cppula.cftrnajis  intej^^ififi^  tun^.  enim 
Confiuoriinn  ex  offiWo  cppulationem.o|9ragat,  nccefle  eft,  rationes 


bus  (j>  prp  qualitatenialiHap  relegatur,  Car^pz.  d. M  i2.de f.  \j^. 
Mev.  p:  (f.  d.  3jS.  MulL  d.  l  ffot.  ti.  Stryk.d.  f.  /.  7.  ^  47:  (%)  f^i' 
rhas  duplicatas  reddit,  fiaecepit,  vdii  dedit,  easamittit:X:  fl  Z;.  5. 
t.  3.  C.  de  Sponf  Carpz.  d.  l.  def.  ^4.  (3)  'Expfenfe^  proceflus  parti 
innocenti  reftituit,  Citrpz.  "diB.  ^ef^^^..    (^j^Ei  tenetur  ad  omne 

id, 


i<fc  quofl  interell^  «ti  fi  iiegfcxmt  ali^m  occafioiienii  apparatimiy©. . 
fiUm  &c^  fecerit  ViA  MuUer /id Snnv.  Ex,  2^.  tk  ih  Ht.^.-^ikipsc- 
}dur\zfipnes  ^  Dd^    Sefl  &  prsptei^a  injttrlaruni  renetwr.  Sf^yL-' 
jd.l  /.  7.  tf  4f^  (5)  Drfnita  efti;er^4t  qiwinitasvquamanuttit.  Niim 
ipoiDdta  recectensV  ojpmia  illa  cQOinioda  amittit,  qusc  uxor  recejdensj 
cKiia  Jur4?  QyiJii  ipwfali»  de  pTsefenti  fiant  jplse  njjptise,  adeoqui? 
§Mm&  iw:«d€ns  pra5ter  dot^e^^^ 

xwm  propter  nuptias,  Z.  f .  /.  ^,  C  4/^  Rcpud.N&v.  iq.  c.  /j. /^,  & 
pfKterea  {6}  QiUQqueioiioinnupta  «lanere  dehet,  nifi  panam  infa-  ' 
jniK  ijicurrere  velit,  dd.  LJL  aliquando  ^am  ad  depreeationein  eccle- 
&ifticam  adigi,  tra^t  S^yk.  d.  l.  /,  ^^/ 

.  IJuodinrponfoaliterobtinet^qmpractCTdotemamittM 
j»papt«rn\iptias,  d.  JL  8.  ^  f  •  €?* ;.  &pn«:(?rea4ex^w.  up  c./j.tet-, 
tian» pariieni  lpoa61itiselargitatj5  4e  fiio fi>lvit;  at  quinquennii  pflrna 
jn  eo  <eSkt^  Nov.  22.  c.  /^  quwquam  eti^iji  moribus  ei  novo  inatri- 
moniQ  interdici  foleat,  Mev.p.  ^.d^j^j.  Stryk.  d.  /1  /.  7. 
j^eoque  non  conlentimus  Mevip,  m\p.2^d.  jjg.  dimidiam  dotis 

]^rofmd%  j^ti  innocenti  tribuit  citra  legis  autoritatem. 

hiB.  xxni.  tjt/il 
DE    RITV    NVPTIARVM. 

Q;^X  Quo  fejfu.fmpttd^ 

vna  £6nfuetudinem  cotttinen^ 

^  Pgregie  rationeiu  hujus  defipitionis  afleruit  Dn.  Par.  in  Difp.  deiatit.  pag., 
\^  M.tr^  mofii  SeSt.  /.  ^.z.  ubi  ita  differiti  Dubitari  poteft ,  qui  ai  4^0.  vatkw. 
Jurtiriianci  ^n  iiiftftaticmious  matrimonium'  dici  potuerit  individua^'^^^**'^ 
vit»  conluetudoi  cum  conftet,  eo  tempore  conjuges  mutuoadhuc''*^''*'^^'    ^ 
confenfu  potuiflT^  pro  lubitu  ab  invicem  recedere,  JL^.  C  deRepud^.  *' 
Ntro.  22.  V.  ^.    Neque  enim  fuiHcere  videtur,  fi  d'catur,  voto&ani- 
mo  comrahentiunt  ihdividuam  efre;  id  enim  contradi&io  eft;  quia, 
gusB  a  voto  &  anhno  j>endenf,non  fun^  individua,  fed  uti  voiuntate 
Itunt^  ita  voluntate  jrontraria  iteruifi  toUi  poflTunt.  §.jln.  I.  QuiL 
ml  toU.  ohl,  L.  jS.  /•  ^^  PaS*  L.  >/:  de  Refcind.  vend.     Quodfi  :. 
d5xei{s,  fpeciale  fuilfe  in  nuptiis,  refellet  id  d.L.f.  &  d.Nav.  22. 
c.  /-  unde  conftat^  tiinc  libere  adhuc  mutua  voluntate  4irimi  po- 

,  fUilTe.    Sed  etfi  fuillent  individuar,  certum  eft,  aliunde  jd,  quam 

R.  avato 

C0CCEjlJVR.CpKTR.IML  ' 


330 


LiB.  xxni-  TiT-  ir. 


mginrir 

'440.  imb^ 
hi^tfi  iinc 

Upagi^. 
vtth.fine 
muomm  ^ 


^voMSc  cffeilucontrahentiuiii,  quem  ipfimutarepoffufit,/uifle- 
Conftat  itaque^  Aon  eo  fenfu  Juiunianum  dixiffe  individuam  cbn- 
jlCuetudinem,  quod  nupnse  ^rimi  non  potuerint:  id  enim  tum  falfif- , 
fimum  fuit,  per  J.  L.  p.  J.  c.  ^  fed  quody  duin  nupriac  funt;,  confue- 
tudo  vita?  dividi  non  debeat  ^Unde  Imp/non  nuptias,  led  conju- 
gum  confuetudinem  vitap^  aity  elTe  individuam;  quseadeo,ficloquar, 
individuitas  confuetudints  vitse  definit,  cum  conjuges  &  nuptiseefie 
definant  Quin  jut^  veteri  facilius  a>nuptits,  quam  ab  aiiis  con- 
tra&ibus,  fcTtTumu®  quoque  voiuntate,  recedi  p6tuity  Z-  !.,t.  7.  &* 
pnff.ff.  de  JDivm.  Idque  Qj)rinuit  usque  ad  'rheodoiium,  qui  qui- 
4em  divortendi  libertntem  non  fuftulit,  fed  caufas  impunedivotten- 
di  definiyit  "in  L.y^  C  de  Repud.  vid.  Selden.  de  Jiir.  nat.  ^  gent*'^ 
bh  j.  c.  7.  Akiaf.  lib.  ^.  Parerg.  c.20,  Rennem.  ^rispr.  G^rm. 
Membr.  I.  dijp.  ^2.  th.  ip.  tb.  30.  &"  prafertim  th.  j;(f.  Vn.  Stfuv^ 
Ex^c. yf.  th.  ^u  Mutuo  vei-o confen(u,  ne  nupriap  dirimantur,du- 
dum  editi^ante  inftitutionibus,  mutavit  demum  Juftin.  in  'Nov.  //7- 
€.  10.  Verum  quoqueeft»  inatrimonium  ad  tenipus  contrahi  npn 
potufife;  at  fimpliciter  &  in  perpetuum  contraftumlblvi  mutatavo-^ 
f untate  potui t :  uri  tutela  dati va  ad  tempus  conftitui  non  poteftv  L.  yy^ 
ff.  de  R.  jf^.  at  fithpKciter  injunfta,  finitur  fuperveniente  fettanienta- 
ria,  /•  /.  Ihft.  de  Attil.  ttit.  /.  2.  Inft.  Quib.  mod.  tut.  fin.  * 

Qv»  H.  Knfponfalta  de prafentt^alterutr^  ante  htne^ 
diHionem  facerdotalem  mortuo\fnt  verum 
matrimonium^i 

'VerBa  Dn.  Ptjfentis  in Difp.  de Mafrim.  momefit.ScEl^u  §. 2.  hic 
referam;  Cum  pace  aliorum  afflrmativa  nobis  arridet,  quam  & 
praeclare  demonftrat  ac  tuetur  Hubtr^  Ub.  .2.  Di^eff.  c.  7,  Sr*  cap.j/^ 
ncc  ambiguae  funt  rationes:  nam  imptias  non  concubitus,  fed  con- 
fenfus  facit,  L.ja.  de  R.  y.  Quodidem  Jure  Canoni<:o  inculcatur  fe- 
rio.  c.  i.  c.  2.  ^  paff.  cauf.  2/.  q.  2. 

Nec  benediftio  lacerdotali^  perrinetad  fubftanriam  &  conftitu- 
donemmatrimonii,  fed  ad  quandam  ejus  inaugurationem  &ma)o-  . 
rem  autoritatem,  prout  prolixe defenditBecbmann.  in  exojcr. Exer^ 
€it.  ad  tit.  de  R.  M  n.h^*  ^feq^l^  cmf.  Arnif-de  ^ar.  connuh  c.  S. 
SeB.  12.  Planumqueomninow,  ntusEccIefiafticos  non  pertinere  ad 
.fiibftanriam  aftus  civili;^,  cui  adhibentur ;  quod  exemplo  inaugura- 
tionum  Magiftwtuufli  ac  JVincipuni  docetur.  Et  fane  gentiks  quo-  - 
5  ;.  ^  V       ;  "        que; 
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iqat  nuptias  iiieunt  cum  interMe^  tsum  cum  Chriftianis  in  locis^  ubi 
promifcue  comraorantur,  partusque  i«de  legitinius  naliritur;  cjvi  ^ 

tamen  hos  ritus  non  agnofcimt.  Etalias,  fi  ad  fubftantiammatrimo- 
jiiihosritusiftineceflariiefTentjante  eo^  nec  obligatio  matrimonialit 
indeoriretur,nec  verumadulteriumcominitti  poffet,  cuoi  nulkun  Axz- 
tvimoniumfit,deficientee|Useflrefltia.  AtquehocinConliftoriisEvan- 
geUcorum  ita  obtinet.  Mev.  P.  ju  ^ec.jp.  Sand.  Z.  z.  tiu  i^  Backehih 
/.*  de  Rit.  Nupu  «.  20.  ubli  ait,  ixi  Geianajiia,  Gallia,Suecia,  Frifiald  re-  / 

'   <^tum  «ffe.  fpefemhff*  d.  tit.  n.  2.  Cnrp%.  /l  2.  conjl.  i^.  def.  12.         .  ^ 
nahu  add.  n.  ^.-AtquehiiKrefteinferunt^  partum,  ahteiiatum,;effe 
Iqgitimum^  etjfi  alter  moriatur.  dtp.  Is^-qiii fideni.  jo.  X.deSponfaL 
i  vid.  Struv^  ^xerc.  2^^  th.  2/Si  in  fn.  JCitzel.  ifi  Synopf  ni/itrinu  f-/«      '  • 
iheorenu  10.  tu^  E^MuUer.  de  Hierolog.  Se6l.  i.  tk  y:  ubiexhibetprap-       ^      . 
judicium  /Ctorum Jenenfium  de  Ao.  1633.  Dn.  Brunn.  Jtis  Eccl  Lib.  2* 
jc.  i(f.  a.  7*  adverha:  Pcmafoiet  diSiari.  notabile  fuppeditans  prsejti-     , 
^cium  hufus  Facultatis  amplij(fima^,  ubi  fponfatefraaaria  non  folumi 
fuit  condemnata  in  muliflam  200.  thal.  iedinfuper  ccrlibatus  impofi- 
tos,  conceffa  fponfo  lib^rtate  nova  contrahendi  fponfalia.  Conf.  l^uv^    - 
Exnc.  2f.  tb.  >^  ibique  aOeg.  Z)^.  Hucusque  Dn,  Parens. 

Cbnfinnaturautemea  lentenda  per  C  12.  X.  Quifil.funt  Jeg.  \hU    , 
baredem  effe  legitinmm  judicafii^  &  C  2.  X.  de  Cland  defp.  Add.  Cypr^ 
dt  Nupt.  c.  II.  Jf.  2U  Mev.  p.  4,.  dec.  Su.  Phil^  Ufpr.Injl.  L.  u  Eciog. 
^L  n.  ij.Dn.  FaK.  Difp.  de  His^  quaprapofi.  c.  z.  Se£i..  jf.  fi.^*  -    ;      •,  , 

Obj.  C.j.Xde  Cland.  defp. 

Resp.  Loquitur  de  nuptii«  in  gradibus  prohibitis. 

Ob  J.'  Can.  u  c.  jo.  q.j.  ibi^  fio  tenWorefacerdotaliter^  ut  mosefi^ 
cmipreciJm^  ohlatione  aSacerdote  teneaicatur^  aliter  vero  pra-     , 
fmttA  non^conjngiaj  fed  aduheria. 

R  E  s  p.  adhiberi  omnino,-  &  ek  poft fafto  adhuc  sccedere  hac  folen- 
nitates  debent,  atideo  matrimonium  iplum  non  protiaius  nullum 
cft.  Conf  Dn^  Berger.  Ref.h.  q.  u 

Qg.  IIL    hn  per  ratihabitionem  patris  nnptia  lihere- 

rumcQmiakfcant%  ,    '  V 

T^EGA.TVji;  quiapracedensjuffuseorum,  in  quoraiKi  poteftat?  t^.  ^^; 
•  ^  funt,  reqtdritur,  pet,  text.  expr.  in  pr.  Infi.k   Nulluni  ergo  eft  ^4*.  vcA. 
tale  eonjugium.  d  pr.  Atquehinc  non  ccmvakfcit  ratihabitione  P^;^^/^^'^ 
tris,  qtiodenimabinitio  nullum  eft,  confirmari  poftea  nequit,  ^rnif   ,  v  • 
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.ie  Qmnnb.  c.j.  SeSL  w.  §*  ^&.  Idque  ita  ti^ditur  in  L.  (fS*  de  ^w. 
d9t.  ihi :  ignamnte  miio  patre  nuptia'  nmifuerint.  Z.  /j.  J.  (f.ad  L^ 
j^f.  de  adfilt.  ibi  ^  vclinfitiaf.  cujiis  cc^ijmiBionipnter ^ojica  confcTt-  . 
Jit.  L.  iuff.de  Stat.  hom*  ibir  emi^  qui  vivcirfepatre  6r  ign&rnntede 
conjtmSiimte  fliie  conceptus  efl^juJUnnffittm  eij  ex  quo  coficeptus  ejf^ 
ejfenon  videri.  Atque  hinc;  in  L  iS-Jf^  b.  ftuptias  tafe^  noii  valere^ 
niii  r^enovatas^  1.  e.  ex  qaa  pater  confentit. 

Obj.  (i;  Z.  /.  f.  /:  /^  Lihexhik  ubi  patei*  flon  poteft  diifolvere 
:    inatriinoniimi',,(luaclben€concordat.        ^ 

.  Resf.  Ibi  matrimonium  rite  contra^um  efaf;  tfam  dicftur,  w 
trijnoniuni  hoc  pater  turbare  jure  patrisc  poteftatis  non  poflfe^  Dfi^ 
Berg.  h.  q.  2,  at  ubi  deficit  patrisr  coftfenius^  ibi  flon  eft  matrimo-  * 
niunK  ,    \ 

ObJ.  (2;  quodnunrtasrha^citigrzttiampatpis^ltafuta  fit^  It  ergc^ 
hic  poltea  acquiefca^  &favori  fuo  renuntietf  millumampiius  vitiunf 
fuperefle  videtur :  quod  argumentum  late  proletjuitur  A'«^^m  Lb* 
v.io.  ^ '^..Lv.j, 

Eesp.  Falfum  eft^  folum  hic  efle  favoreni  patrisry  fed  formJi  harc 
€&  negotii  matrimonialisr^  &  Lex  difpafuir,  ne  juft^  nuptise  dici 
poffint ,  nifi  ubi  actedit  patris  confenfus :  haefc  fdrmat  f  hge  publiat 
.  conftituta,  no»  dependct  ex:  arbitrio  pataitis^^  nec  isrfua  ratibabftio- 
ne  efficere  potdft,  ut  niatrimonium,  contraforinamjuris^coutradam,? 
eoque  nallum,  convaleicau  . 

,Obj.  (3>  /•  u.fl  de  Nupf.xAA  ftih  ratihabitioneparrrsipermtttuff-- 
furnuptia^, 

Resp.  Ibi  ftrvus:  dl  pater  &  abfeny^  hic  ergo  non  d^tt  ^flTerri 
siaerimonium. 

Obj.  (4)  L.J.  C  de  Nupt,  ubi  valent  nuptia?^  fl  pater  iisifcognt 
tis  non  contradixit, 

Resp.  Confentire  intelligrtury  dum  fcit^  fillium  nuptias  cofitrahe- 
re,  nec  tamen  adverfaturj  Goth.  nd  d.L,  .  Secus  ergo^  fi  nuptiae  eo^ . 
ignorante  contradae  funt.  6re?/i^,  i^/^^ 

Diflent.  Huhr-  Prals  ndlnjl.  de  Nup.  n.io.tf  nd^^jf^  eod.  n.p 

/fi^^/^fniffra  qqappi  videtur,  anratihabitioiuffi^^^  quia,copufa 
femta,  non  requiritur  conlerifus  patrisr.  ViA  Dn^  Par.  H^p.  Ihjt.  b^ 
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Q^  l Vv    /itf  panis  confenfus  in  nvptiis  repiraPur 

^ure  Nafura? 

|jEGfATVif;  (i)  (juiapaa-chtibll^Jur^Natur^^p^^ 

a  liberis.nihil  debetury  suleoque  conle^rus  eorUni  fak6m  de  ho- 
neftate-  eft^  iion  de  heteffirate;  Sed  &  [Z,  jus^matrimoi^ii  ex  ea  jur6- 
eft,  quod  ndtitra  cmirtia  aAiitialia  docuity  hoc  jus  a  naturi  Kberis^ 
qu«fiti6H|)irteFfuo'jdiflrert|Ui#itei^ertere  he^uitv    Acceicfit  (j)  q.uod( 
laindiu  licire  qUid  a^arilus,  quartidiu  hon  apparet  pr0hibitiar>  hicau^    ^ 
teni  nuUibi  rellrida  hubehdi  facultaseft;  tantunKaitteur  (4)  abefty        "* 
^atrem  profaibejpe'  po/te  filiumy  ut  pdCius  c^iim  litV  ditihenT  patri«- 
poteift^mi  j^ubertate  finiri.     Quih  (5:)  tota;  ratioy  quae  reqjiirit  cph-- 
leiitfiimipatrt^y  elt  civilis,  ne  dlv  invita patfi  aghafcatur  fuuib&fesy 
^uoct  JuTf  Naturar  plahe  rioh  cohvehitv    Atqiie  hinc^  {jS)  (I<>  eihahci-- 
tata  fifia  hori  rtfquiritilr  cdhfehfusy  Zv  2^,  dc  Rit^  ^iUpii    Behi^ue* 
&  C?)  ita:  teqoiret^r  elriam  crahfefifus  patris  furiofi,  <|uia:  cal^hitaS^ 
^s  el  qtfapfitum  aufetre^  neq^ii6    Atque-  (g>is  eft  cohlehfus  Geh-  - 

Vmttt  ya,  GyoU  in  Not,  ad  L.  i*  c.p $/ i^^n^j.ihgfie  Tefnu 

0«/;  pugnarehdifcuirtrevereritia,  partm^^ 

ii£sp;  eS  f  everehtia  hac  hoft  ma^i^  fequitui' cohfefHus  hec^lll--   . 
fe/quantexeai,qfua?dfebetur  Prihdpiypr^c^^^^  ^  - 

Q^-  Vi.    hn  coitfinfus  parenfi^n  rtqmratar 
Jure  Divin^^i 

.  WE^AtVR';  utiplWi'ihae:^emplacoifcgif^  2;  c\p^Ad.fi^J^^^^  P^^ 

*^  Sic-EfavUiiht^diuih^arenthmnUptiascohtrax^^ 
i^f  id  difpficere  parehtibus,  duas  alias  fhpef ihduxity  Gefj^  ^^'^'^SS^fkentdt^ 
&*  zS^  v.p.    Ita  ip(e  Jacobus,-  patre  ighdrante  i  duas  Uxoreg  duXit^^fe 
igftorahtia  a:utent  a^que  ac  cohtraidi^io  excludi^  <?dhfenlunt.^    Ita Jd- 
ifephtis,:  Geri.^^u  v;  -^j.  Davicl,  /-;  Sanu  iS.-  v.  2^.  &  piures#alii  absque 
tohfehfu  parehtum  nuptias' celebfaruht.. 

E^'cfem  refpdhdeiif  Thedio^i,.  pleifdSqutf  cerfd*  fuiflfe  de  Cott- 
fcttfu/  &  pGfftea  pa^rehtes  ratihaboiffeV  . 

REsfF.  Hdctaide  ihcerttiraieraty  &  <^ontri<riuittapparer  eX  faocP 
£(aviV  SarieficorifehfusJureNafur^elide^Cjflreh^^^ 

v|8fid«me>hoh  ei^uhc  )i^l^ 
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^Qk*  VL     A»  efium  jfure  Canonico  requiratur 
parentum  con/enfus'^ 

Vmt.pai.^     A  ffirMatv-r,  Cl  i.,Cj.  C^o.  q.  f^  C.  ij.Cituf.  jz^  q.  2. 
442.  yerb.    -«•    Obj.  (i)  Can.  2.  Cauf.  27.  q.  2.  '^  C  2j.  X* de SpaitfviA£xii^    - 
etmm  ^un  gck  folus  confenfiij  coDtraheotmoi. 

,     •  Re sp.  Eflentia  nuptwrum  confiftit  in  folo  confenfu  contrahen-., 

tium,  L.j4>.  deR.  JA^^  ari  formam  negotii  prseterea  requiritur  / 
\  confcnfus  parentiim.  ,  ■ 

"^  .Obj.  (8)  C  /.  X. de Defp^  imptih' 

Resp.  Loquitur  de  fiUoy  qui  non  confentit. 
.    \       ^    Fid.  Laut.  L  pag.  ^fjS.  Dn.  Bergeu  Refol.  LL.  Ohft.  h.q^^ 

Qv.  VU,     An  requiratur  confenfus  matris^ 

CMa.fs^    >Jegatva  de  Jure  Qvili;  (i)  quia  confenfus  faltem  eorum',  in 
^iairU^c.         quorumpoteftatefunt,  requiritur,/^^. //^/.Wi^  A^«^/.  ibi:  con- 
/  fenfim  babennt  paremum,  in  quorum  poteftatejunt.  At  focminac  iibe- 
Vros  non  habcnt  in  poteftate,y.  10.  Inft.  de  Adopt.  (a)  Per  text  expr. 
in  Z.  20.  pY.  C  de  Nupt.  ubi  patris  tantum  confenfus  requiritur,  & 
'  matris  non,  nifi  iu  fpeciali  cafu. 
/  Ob J.  L.  i.  ibi:  tf  matrem^ &c.,  C  de  Nupt.  X  20^  ibi:  matris^ . 
\     -     propinquorum.  ibfd. 

Resp*  Cafus  ibi  fpccialis  eft,  ubi  ipfa  filia  ob  verecundem  ex  fus 
'   .  non  vult  confentire^  tunc  cnim  matris,  ea  deficiente,  propinquo- 

rum,  &,  hi^  diflentientibus,  ipfius  Prsefidis  judicium  requiritur, 
Laitti  pag.  ^i. 

Moribus,  ubj  confenfus  magis  eft  eflfedus  reverentise,  quam  pa-, 
tri95  poteftatis^  matris  quoque  confenfus  requiritur,  mortuo  patre, 
Carpz:.Lib.  2.  def  ^S^  &*  ^o,  Richt.  dec.  S*  ^*  SS-  ^^^^^-  d.  f.  Hyp. 
Injt.h.  §.  S'  quod  tamen  fallit,  -fecuta  copula  carnaii,  di(f.  dtf.  6p. 
^    '  d.  hyp.  Inft.  /.  S*  quia  tum  patrimonium  convalefcit,  fecus  ac  in  . 

Marchia.  d.  Byp. 

Qv.  VIII.    kn  eapolygiimiay  qua  una  pluribus  nupta 
eft^  contrarigtur  Juri  Naturie} 

tm^t^.      A  ^FiRMATVR;  (i)  quia  hoc  modo  pmnis  certitudo  prolis  cef- 

441.  v«b.  *"-  faret:  nec  enim,  fi  focmina  cum  pluribus  concumbit,  eoqiie    -* 

^  ^lmts  ^^^^  turbantur,  de  patre  conftare  pot^    Hi«c  (a)  educationis 
^JJJ^  -  officiuai 
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dlficittiD,  quod  foli  patri  incumbit,  defineret;  quia  pater  incertus 

cft.    (j)  Officium  reverentise  ceflfaret,  utpote   quae  incerto  patri 

non  tlebetur.     (4)  Periculuni  eflet,  ne  inceftus  committerentur ; 

quia  facile  ita  parentes  &  fifii ,  fratrcs  &  forores ,  etiam  ignorantes 

cohabitare  poflent  Metuenda  quoque  (5)  eflet  luperfatario :  nani 

inter  anatoftiicopconftat,  diverfa  femina  in  utero  exiftentia  invi- 

cem  impedimento  efle  \  quicquid  autem  opus  conceptionis  impedit, 

contrariatur  jUri  Naturse.    Sed  &  (6)  furta  infinit^  familiarunuhic 

committerentur;  quia  proxirtis  agnati&ab  inteftatoper  partpm  ti- 

lem  incertum  harreditates  aufferrentur.  Conf.  L.  i.  /.  i^^de  Vevtr. 

infp.,    Confirmatur  id  (7)  ex  confufibne,  quae  talem  promifcuuia 

concubitum  fequi  foret/    I^arthenise  apud  Juftinum  L.  j.  c.  ^.  metti 

/ho^\2s  alias  quserebant  terras,  quia  milli  pater  exift^at,  cui  fucce^ 

derent.    Accedit  ($)  confenfus  omniuni  Gentium,  quibus  coricubi- 

tus  ilfe  promifcuttsr,  quo  turbatio  ftnguinis  infertur,  horrorl  eft» 

Quin  &  bruta  pleraque  ab  eo  abftinere,  tradit  Agathias  infin.  Hifi. 

Atque  hsec  {9)  eft  ratio  JCti  in  Z.  //.  §.  u  de  Hisj  qui  not.  inf.  cijr 

pr^beat  vidnam  nubere  intra  annum  ludus,  ubi  per  fuperfatatio- 

nem  mn  intelhgitur  metus,  ne  focmina  gravida  fiat  ex  duobus  vi^ 

ris,fed  fuperfoctatio  eft  turbatio  aftus,  quo  genus  hUmanum  pro- 

pagatur,  quod  fit  per  turbationem  fanguinits  &  conftifionem  femi- 

nis.  exemplo  meretricum,  quae  ideo  uteruninon  gerunt.    Sed  & 

ex  his  rationibus  (10)  adulteria  natura  funt  prohibita,  &  ideo  tanta 

3<tna  Jure  Gvfli  in  adulteros  eftftatuta.    Atque.ita(ii)fentiunt 


%mt.^Div.  fnft.  L.j.  c.  20.  Grot.  de  J^.  B.^  P.  L.  2.  c.  j.  f.^* 
ibiqiie  Tesm.  ubi  late  quoque  diifentientes  allegantur»  Struv.  Ex. 

UB j.  (0  Quod  Plato  in  republica  ideaK  perraittat  prMniflam  po- 
lygainiam. 

RESP.^Ideatantumhajceftreipublicse^  in  qua  uti  plurima  alia/ 
ita  hpc  quoque  falfum  efi:.  ,  • 

Obj.  (a)  excrm)b  gentium  Americar,  aliarumquc  apud  Seld.  de 
J.  Cr.  L.J.  c.  7.  yuft.  L.  z.  c  ^.  Tesm.adGrot.L.  5.  r./.  /.  ii.iit.m* 
&'/.yJtt.  |J.        '^  -'  '. 

Resp.  Exempla  quarundam  gentium,  feranim  inftar  viventium, 
/luHam  itHnoratibus,  &  contra  mcratiorum  confenfuiD>  autoritatesi 
hab^it.  , 


QV-CL 


yg^  jLaB..^JaaiI,   Tir.g. 


Laut,  ^i 


erb. 


4if4ty  ^uri  NaturdH  fit  contrm(f% 

^Ei^AxyR:  nam  (i)  pmnes  illae  diffijrultates,  gua? in  prurib.usiuii- 

^     f iti$  militant^^Tiic  cpflant :  nidla  quipp^  hic  eft  inetuencja  Cupecr 

^Vd%^     fcptatiu^  nuUa  foboli?  incertitUjdo,  ialya  mcyaet  rever^tia.,  jnaaet  oF'^ 

Natuf^ii     '  ^^  hcce^ionis  &  f^ijiarum.     (3)  Unicuique  yirp  libera  .cpmpetlt 

^c;  ^         ^  natuna  facuiltas  rohabitaa^di  ^etiam  ,cu9i  pTurib.us,  donec  ^a  reftrL- 

'   .        j^a  appiirpat^  at  rpft.riftio  yi^ji^^ 

'   /'        ^ohabit^tipnis  nQn  funt  .definiti,  ted  arbitrariii    CoAfirmatur  3)  htpp 

^4sntentia  ex  ppnri^nfu  «nivsrfaii  o^nuium  gentimn^  Tacijrius  Je  Aior, 

J  faerm.  c,  18..  tradit,  Gjpraia.aos  una  icofltfinte^  ,efl^  MXojp^  confrapw^ 

.  yem  ^tjrhr^rmi.    .Quanguaiii  etwm  ijtitfir  G^rutanos  nobiiipre^  po- 

Jyganiia  ulitata  fuerit,  T^ac,  3. 1.    Unde  &  Aripvil^imi  duas  .uxprM' 

jiabuifl^P  refert  C^\^.  <ff^^  Ifitpr  CraefQS  Spcrcites,iiQ^nrauffli 

fapi.entifl5mu$^duas  i^xores  habuit^  }Cantippen  &  Myxtoiienj^  Ari- 

ilidis  jfiliaiij.  Grot.  U  -2-  r-  j.  /./.  fl  f.  ibiqUe  Tesnu    .Apud  Kom^r- 

'    ^ios  C35i.ar  deA"trQducjep<!t,ppjygaojig  ^pgijt.ayit.  ii;r/.V>;  Caf^  x\l'a 

'     >     ■'     ,exen>p,h  yid.  apud  Tesnh  3.  /.  .2?  PiiffcvZ  FL  /-  /.  /<^    f^ojntcntijt 

'  ^4)  facr^  pagina  Vgreris.  TeftauieAti.:  ita  .enim  Abr^haan^  Ocn^  i^. 

'     ^     '    '      jy.  2.  If?iacus^  Gen^.  2p.  v.  zS^  pater  Samueli^  &c  i.  Stwu  u  v.  u  plu- 

.  V  ^  fes  duxerp  uxpres,  &  Deu?  D^vidi  inter  hgneficia^  ipfi  jrollata,  rp- 

fert  aiultitudinem  uxoruni;  atgue  de  hpc  inore  Ebrwerum  tefl^ur 

^^pph.  Antip  L.  /7,  r.  /^  ?<?/^-  ^^  £/^^  ^Zr.    K^ue  r^)  tp  pmritivi 

Jicclipria  aliud  obtinuit,  &  patr^ s  cjuoque  dua?  vi?l  n\es  babMiffc  uxo- 

%      '  jres  teftatur  Epipb^  n  Haref,  i^o.    Ita  cniiii  Vaientinianus  &  permi- 

"  *   fitpolytamiam  ^  &ipfe  eam  e^ercuit^i  f&  inter  pios  Imppratpres  i«- 

'  fertur,  Socr.  U  -^-  A  .^-  Hifl-  EccL  Paid.  Diuc.  Hifi, !.  lu    Sanppa- 

.tres  ipfi  in  ea  fuer?  fpntentia^  xxti  probat  0raf.  d.  ff.p,  in  nof.  iJlfique 

^csnu  Cont  Ocbhu  de  po/^^^  "  —   _ 

P^  j.  (j)  ^upd  foqmina  npn  poifit  cuni  pluribus  cohabitare,  .ergo 

.  fjec  maritus. 

.    R E  S;p.  Ration^n.i  diffejren tijc  dedi  'in  quajftio^ie  pr accedenti. 

O  B  ji  (2)  quod  is,  qui  difliittit  uxorem,  &  aliam  duci t,  adujt^cium 

' '    •  jcommittat,  M^t^b.  i^  tv^.  uCor,  y,  v.  10.  jtantujn srgo ahgfl;  iuran- 

jt^Vinculo  aliam  uxorem  fupprinduci  pofle.  ^ 

-    Resp.  (t;  Servator  loquitur  de  virtute;*perfeftius  agit,  "qm 

amorgm  femel  contraftumnon  yiolat;  at  injuftus  jion  eft  polyga- 

'  •/  mus, 
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Bias,  quia  de  jure  fuo  difponic  Non  ergo  verutn'  committit  adut 
terimii»  qui  ifiniitrit  uxorem',  fed  Ethice.  eodem  modo,  uti  adulter 
dicitur,  qur  alterius  uxorenj  cpncupifdt,  uti  homicicfci,  qui  fratri  fuo 
iraftjrur  &c.  '  , 

.  Resf.  (2)  Polygapius  non  deferit  uxorem,  fed  cohabitat  cum 
ommbus,  adeoque  textus  ille  ad  hunc  catfum  appUcari  nequit. 

Ob  j.  (3)  quod  polygiMnia  fit  contra  primam  inftitutionem;  quk 
Deiis  unum  marem  unamque  focminam  creavit. 

Res  K  Immo  ex  hac  prirfia  infiitutione  folum  apparet,  Deum  ho-    : 
nuneni  cumfccmina  cohjunxiiTe,  in  polygamia  auteln  tot  funt  con- 
|undlones,  totque  matrimonia,  quot  coitus, 

Ojij.  (4)  qupd  deiiiiitio  nuptiarttni,  virvatquefmherisconjunffio^  '     . 
videaturexcludere  polygamiam.  Vid.  pr.  L  de  Patr.pot.    . 

Rcsp«  Vefamanet  haecdefinitio,  ftante  quoqucpolygamia;  nam 
tot  hic  erunt  nuptise,  quot  conjundiones  &  pafta,    .     ^ 
-  ynr^  Civili  8l  Jure  Qentitm  fecundario  prohibita  eft  polygamia,, 
i;  z.  C  de  Lnceft.  nupt.    Morihis  poenank  gladii  incUmt  bigamus,.         .    : 
Pfcit  /.  u  EcL  yp.  nec  magiftratus  de  bac  pcena  difpenfarepoteft,  led! 
fdusFr/ncei^s.  ^fruv.  Ex.2^.tb.j2.  '       ^  ^ 

/      Qv.  Xr    Quanam  JtHt  pana  fecundarum 

nuptiarum^ 

RESP.  Praemiltendum  eft,  fecundas  nuptias  eflTe  quidem  favorabi-^.  p^ 
Ia«  t.Arrif>rt"ii  h^Hifo  Jid  utilitatem  nnWirani:   at  intuitu  lihem-44**  v«rb. 


Nupt.  DTUnn.  aai^.  lyjj*  ae  j^aopi.  n.  o.  muu.c,xi.  2y.  iv.  jj.  n^.a.^^^ 
Inprimis  ff  prappofteratae  fint,  &  intra  annum  ludus  fianr,  cujus  rei      *       i 
efteSas  late  i-ecenfet  Brunn.  ad  I.  i.  ,C.  de  Sec.  nupt.  n.  f.feq.  &  • 
quintuplices.pocnas^in  tales  nuptins  ftatutas  ait  MiiU.  d^  tb.js*  quas 
tamen  fepiusceflare  docet  Exc.ju  tb.  iif.  lit.  X.  Not,  ^.  Sed  etfi 
prsepollersB  non  fint,  nihilominus  ci<:ca  has  nu^tias^certst  quasdam 
pana  funt  conftitu t«,  ilteque  VEL  in  bonis,  a  priori  conjuge  acqui- 
litis^  VEL  in  bonis:  propriis,  Brunn.  L.  j.  C.  eod.  n.  u  if  2.  Rationct 
ILLORVM  clare  diiponunt  Jura,  omnia  lucra  prioris  matrimonii  tan- 
tum  quoadufumfruftum vidiiaenubentr  cederc,  proprietatem  autem^ 
sMiialite«(Qlimexarbitrio,Z.j. Cb.t.)  interliberosprio(ris  matrimo- '  / 
nadiftribui  debexe,  l.  j.  C.  de  Sec.  nupt.  Aufb^  lucrunh  C  b.  Brirnn.     . 

CoCCEJI  JVK.  COSTR.  P.H. 


ftg  Lifi.  XXni.  TiT.   u.* 

•  (iJ  4/.  L  p  C.  n.  j.  (s^  ^.  Sfruv.  Ex.jp.  th.  jj.  adeo ,  iit  pro  hac  prft- 
prietate  libcris  tacita  hypothc^ca  in  omnibus  parentum  bonis  compe. 
fat.  Bnmn.  ad  L.  2.  /.  2.  C  Je  Sec.nupt* 

Eadem  ratio/&  idem  jus  eft  in  illis  bonis,  quse  conjux  ex  fuccef- 
fione  liberorum  prioris  mAtrunonii  acquirit,  Struv.  ^.  th.  /j-  fiveex 
teftMientafilii,  (nifi  poft  fecunda  vuta  idfaftumfit;  quia  tuncin-» 
furja,<per  fecundas  nuptias  iflata,  a,teftatofe  filia  remi^ajccnfetur, 
^th.  Tefim.  C.  h.  Brtmn.  ihtJ.)&vQzb  inteftato,  fibona  fintpro- 
feditia:  nam  in  arfvrentitiis  &  caftrenfibus  pleno  jure  conjux  fucce.  ' 
'*  ditj  quia  liberi  ea  a  patre  non  habent ;  Brunn.  d.  L  Struv.  d.th.jj^ 

Atque  hae  pocnje  seque  obtinent  in  viro  ac  muliere.  Brunn.  d.h 
n.  i6.  Nav.  22.  c.  2y.  vid  tamen  Brunn.  aiL.  j.pr:  C.  evd.MnS.  ad 
i.th.j^.Ht.d.^c.  / 

De  HIS,  fcil.  propriis  conjugis  bonis,  conftituitur,  ne  uUo  titulo 
^  denuo  nijbens  plus  conferre  paffit  in  novam  conjugem,  quani  con- 
tulitin  unum  iiberorum  prioris  matrimoniiy  &  illumquidem,  quiaii- 
nimuni  accepit,  L.  (f.  C.  de  Sec.  nupt.  ibi^  Brumenu  Struv.a.th.jj*  - 
fliis?  diipdStio  tamen  ad  onerofos  contradhis  non  pertinet,  Brunn. 
md.  n.  jf.  infin.  De  alils  panis  vide  late  Struv.  d.  th.  jj.  iHqu^ 
MalL  lit.  m.  &"  ae^ 

Cef&nt  autem  ha^  pocna?  fecundarum  nuptiarom  (i)  fi  Uberi  vel 
non  exftent ,  vel  pnemortui  fint,  Nov.  22.  c.  26.  MuSL  d.  th.  jj.  lit.  ^. '  • 
Mynf.  Cent.  j.  0.  2^.  n.S^  (2)  Si  liberi  fint  ingrati  aut  aliasafpe  fuc- 
cedendi  excludantur.  Afii//.  d.  lit.  &.  (3)  Si  liberi  prioris  matrimonit 
confentiant,  Struv.  d.  ih.  fj.  ihique  MuIL  lit.  ^f.  Brunn.  d.  I.n.  ij. 
if  y.  Quod  etiani  (4)  fa^uni  videtur,  fi  prioris  matrimonii  liberr 
garentcm  hseredem  inftituant,  Struv.  d.  th.  fj.  ihique*MuIL  lit.^^ 
prunn.  add.  L.j.  n.  ip.  Nov.  22.  c.  ^6.  /.  1.  Cefiant  quoquer^^illse  . 
pona^  jure  Saxonico,  MuU.  d.  I.  lit.  ^.  ncc  non  (6)  Jure  Marchico, 
Brunn.  odL.  10.  C.de  Sic.  Nupt.  ut  &  {7)  fi  matrimonium  non  dl 
confummatum,  Brunneni.  ad  d.  L.j.num.  i^  itcm  (8)  fi  conjux  mi- 
nor  eft,  Brunnem.  d.  n.  i(f.  (9)  fidifpenlatfo  principalis  accedat, 
MiiUer.  ikid.  Mynf.  cent.  j.  0.  2^.  infin.  de  quo  tamen  mcrito  dubi- 
to,  fi  difpenfatio  fecundis  nuptiis  contraais  quacratur:  nam  trnic 
jus  Uberis  jam  qua^fitum  eft  ex  Lege  CiviUj  quod  iUis  invitis  Prin« 
#eps  auferre  nequit. 

Atque  ha^  iKtna?  ibcundarumiiuptiarumhodiequeobtinentyj^rJ^^ 
p/fya/.aiStruy.i/fkjj.Afua.im^       ^.not.  /^  iuprimisqua 
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in  fiivorem  liberoruinprmii  ina<rimcfnH<ronftitut«funt.  Conf.  Brunn. 
oiL  loi  C.  de  Sec.  nupt.  Scip.  Gm.  de  i&f,  mpt.  c.  S-  Rittersh.  Jur. 
^W./.  ^.  c.  ^.  y^b.  deh  Caftel.  de  Ufufi\c.  2.  Reyfer.  ad ^tk  Ex 
ieftam.  C  de  Sec.  nnpt.OId.  Clnff.  /•  a&.j. 

Atqoe  ita  in  Curia  Halberftadienfi  uxori,  ad  fecunda  vota  convo- 
lanti,  pjer  tt»  confomies  fententias  proprieta»  lucr^  quod  ex  prio^ 
ri.matrimonio  habuit,  ademta  eft  in  caula  ^^attmmin/  c..2)iefew4>/  i 
4..1^jl  1^3.  d.  I.  Mart  169^  d  5.  Sept.  1695- 

Q^*  XL  Anfpadmes  nupttas  eontrahere  poj/int} 


■% 


— ^-y-T'  -  "''•  --  ^'w-^.^Ohienimnuptiaioinnino  contraherepoflimt, 
Iper  /.  Lf.  /./  de  Mm.  vind.  ibi ;  etfifpado  velit  matrimonii  caufa 
mammittere^poteft.  &  e\adentiiTime  in  L.jy.  /.  uff.  de  Jur.  dot. 

Obj,  L  10.  C  de  Repud.  ubi  uxori  licitum  eft,  marito,  qui  obna- 
tocalem  imbeciUitatem  intra  biennium  cum  ea  non  cohabit;^^^ 
diimi  luirtere*  ,  . 

Kt99.  Aliud  eft, an  fpado  confentiente  uxorenuptias contrahere 
poiTit,  aliudf  an  uxor^  fi  nefcifLt  ab  initio  imbeciUitatem »  ad  diflblu- 
^    tionem  agere  poffit,  &  utrumque  affirmatur. 

61  j.  quod  finis  matrimonii  ceflet;  quia  generare  fpadones  noa 
poflunt.  ^  . 

RESPi    Finis  principalis  matrimonii,  fdl  individua  vitseconfue*  ^^^ 

Wdo,  etiam  in  fpadone  obtinet.  ^"  ^ 

Q^.  Xll.    kh  matrtmomum  y  in  fecundo  gradu  lines 
it^qualis  contraSum  ^  re/cindatur^ 

A  FFUMATVi;  adeoque  nuptiac,  cum  patrui  vidua,  cum  avun^  ^^  ^ 
^  cidi  vidua^  &  pnrdefundse  uxoris  fororis  iilia  contradac^  ^^44}.  ▼«b. 
jpfo  jive  in#B.  dtfaa^Uh 

De  patrui  vidua  id  «xtra  dubium  pontum  eft :  nam  contraLegeni»»  tcc« 
naturse  coticumbunt^  adeoque  indies  multipUcaretur  peccatum,  ji 
|ipn  rcfcipderetur. 

'  Ob  j.  quod  Mofeslion  pibeat  diflblvi  matrimonium,  fed  tantum* 
modo  pocnam  addat :  portahmt  mho  mijiiitatm  eorvm%  ^fthe  IHe^ 
rif  moricnfur^J^v.  xK.  v*2^ 


^y 


f40  LiB.  XXffl-'  Tit/  IL 

ResP.  (i)  Berger:jiefoLb.in^n:cir$m^a¥pam 
giilem,  exeinplcnliaB^ephta?.    .  ^ 

Resp.  (%)  fenlum  illius  ioci  efle,  diflbciandos  eflfe  tales  coiJJug6sr^ 

antequam  fiabeant  liberos ,  ne  habere  poflint.    At  C3)  verior  eft-re- 

.fponfio,  quodlicetlibeii  extali  conjugio  lUperfint,  non  tamen  libe- 

rorum  loco  habendi!finr,  fed  pater  improlis  deceder^  videatur :  npil 

jergo  fequitur, Vonjugium  durare  debere. 

FiJ.  mnino  Berger  d.  L  Dijfentit  L/iut.  p.g.\f^j.  fhtqsfe  CsTpz^  . 
L  2:tif.  ^.def.^^'  *      ,  , 

Hodie  difpenfari  de  tali  mattimonio  pofle,  ait  Se/J.  de  Ux.  Ehr. 

Li  ut.  ^.  Ex.j^.  tk  /fjo.kt  falfum  id  oninino  eft  de  patruividua,ubi 

ipfa  Lex  naturse  repugnat.  Fid.Berger.  d.  L    In  rdiguisverumeff, 

prohibitionem  efle  ex  folo  Jure  Civiii,  de  quo  Princeps  diipenfate 

.,  poteft.  Diflentit  Dn.  JSerg.  d.L 

Cfe.  XIIL    An  eadem  (it  ratto  prohhendi  In  avuncufk 
viduayqua  inpatrui  vidua? 

p^quidem  certum  eft,  verbis  Lev.  iS^  v.  i^.  £fc.2d.  v.  20.  tantum 
^prohiberi  conjunftionera  cumpatrui  vidua;  atquiaidem  gra- 

'  dus,  eademque  prohibendi  ratio,-refpedus  fcil.  parentelx,  ful^ffe 
videtiir,  Doaores  extendunt  hanc  pr<?hibitionem  etiani  ad  avunculi 
viduam ,  atque  inter  Judaeos  quoque  Karsei  hoc  defendebant  contrti 
Talmudicos. 

At  negari.nequit,  Talmudicorum  fententfbn  &  verbis,  &  ratiorti 

/Sacrae  Scripturse  magis  convenire:  nam  (i)  certum  eft,  verbisproKi- 
bitionis  avunculi  viduam  non  contineri;  nam  vox  hebrara  fignificat , 
ffffmeni  Jsx  patreyfivQ  pntruiinf.    Certum  quoque  eft  (%)  eam  fentcn- 
tianrtum  Joftphi,  tum  Rabfcinorum,  tum  hodiema  |pdaf^or«imEccIe-^ 

'  fiae  tcftimonio  niti.  Sed  &  (3)  ratio  prohibitiom*s,  quaer  \n  priori 
riifu  fiiit,  hic  ceifat,  nequc  enim  aviinculi  vidua  una  mecum  eft  caro, 
nec  imitas  familise  hic  lubeft. 

Obst.  (i)  Quod Deus  y^genere  Lev.  18 -  v.  ^.  edixerit:   Onmts. 
homo  ad^roximm  carnis  fice  non  accednty  ut  revelet  turpitudinem 
ejus  &c.  quac  ratio  generalis  etisun  ad  avunculi  viduam  pertinet.  / 
Resp.  Impio  avunculi  mei  vidua  iiQn  eft  prpxima  carnis  mea^     - 


Qj.  XIV. 


] 
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Qj.  XlV.    An  Nupfid?  cum  defun&a  uxoris  fororeju' 

re  natura  &  {Ihiuo  licita  fnty  &  Princeps 

difpeiifare  de4is  poffit'^ 

A  FF I R  M  A T  V R :  Cum  tota  ratio  graduum  prohibitorum,  ex  prin- 
cipiis  jurijf  naturae  &  diyini,  evidentrflime,  acnovis  plane  argu- 
mend^  demonftrata-fit  in  Refponfo  eruditifllmofacultatis  ViadrinaB 
zB.  Parente  oliin  elaborato,  opera;  precium  duxi  totum  illud  hic. 
inferere.  ,' 


9e<j 


RESPONSVM. 


^h  m'd)t  mit  (tibtthitU^etn  Confens  unb  Diipenratton  Ju^e»  .  ' 

Uii^nvc>€tbmiSnm/bajpcintXUnnmit(tinetvn^ctbenen         '\, 
Stfttten  Qdjwe^et  /  w>e(c^e  Sorore»  confaogaioez  t^evoefen/  fidf 
«ete^d^enmcge?  s,  ,        -    -    .  , 

Unfht  10 mtdx* ®Qtt'Un\>  ^tftc^ot  tRtd^ttn  m^nUte ^d^nmsf 

cum  Ridonibas  dubitaodi  &  decidendt  ftfotbert ;  (^(tntUKltl  Cid^tttt  Wit     ,     .      . 

Dcwnus&c.  (MfinO«it)tttUmbftanl)(ttn(i(tiDafut:  .      .' 

~  «dat  ivievias,  (in  ^tiiUi^et  ^etientetr,  nac()bem  feine  txfit  tm^  an^ 
bere^rau  fru^teitfd  QtHothm ,  feine  %h^t(ti  erflcr  ^e  au^geflattet ,  mft». 
^m^f(tn>$au^^emb<nuber(affen  tnufie/fetne  bepbe  noctffefne^oc^e» 
ti  abet;  einet  duten  Srsie^undtwn  not^  baoen ,  ftd)  toteberum  |tt  i»mb(l' 
(Nmtf^lfefrenmttfen,unbna(^«(>ob(b(ba(^tt0erUber(e9unft^r^(^e  '    -f^ 

tk  feina.  fxrfnrbenen  erf!en  $rauen  @c&W(f!et;  $0(t)tet/  welc&e  auc^  fei>        .. 
oer  fun^flen  $o#ter  9at()e  tf},bai  Q^erttauen  sefaf  t>  ba§  >  noie  @te  fic^ 
ffsen  becfefben  bifbfl^o  fe^t;  guttd  betefget/  a(fo  InSufttnfft  (gfe  wob(  \   <-    \ 

%oX^iit  onb  fn  aOen  gHtm-ergieiKttf  unb^r  .«(et^faOt^  an  ibv  eine  onfldn» 
bt^e  ®^e9attin  finbentoerbe;  3n  bev  Stitflf*  2fn^a(r.  iUrtbs«Ort>''  ' 

nmtg  ober  fo((^  ^  tKtbot^ ;  3ebec&  aber  tafelbfi  m  7.  in  M  (aut 
fittraasA.  Me  ^ur(&(.^rfkn  iwn9n^(t  in  benenGradibas,  n>el(|c  iti 
eOtte^  ^ort  nic&t  cxprefle  betbotb^it  flnb/  Me  Sanbe^bml*  Difpennk 
tioa^idl)  wtbe^iten/ und  wfrb  bemiMc^  jrefi!ad<t: 

-     ^Ufoic^eDifpeofatioBO^ilcScriipelgefic^e^ef 
4B(i(  non  foi^e^  au^^benen  Doneinen.ontiCiYii.^eclten^nic^tMt* 
^(ben  «KtNtif Ati/  Df(fi)»fniBc?  e^  auf  \k  A«torit4t  tmb  ^eywwddi 
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tnW*  otifommt/  f^nbeyn  ttlklM  cooibw  rstio  ottani»  Die!)ii{(^ff(^tK 
f<»nmuf  i 

4irf.  §.  i.  verf.  Quad  vennauirtlit.Jw^.  §. u.  t.de  j^«r«  Mtf.  Ge»t 

Sn(iHib((^((  abft  ^Kfitfl^  m  bcm  t)»4tm  98(rflanDe  l»e<  ekHid^ 

Uonl-^t^  ^tfca^  toitbi  tvelt^  nld^t  onber^  al^  du^  bem  mt^tca 

QAniab/toovatif  b{efe®^®e^^e  gnbaatt  ftnb^eileiinet  tmbetnd^m  wx» 

feen  fan;  ^crfefbe  ®tmt>  aMMfaB»  fMBlfl;  91^  |tnb  luMtbAfl 

^  fcasen  lu  untetf(^en,  tmb  iu  etottem: 

,  I*  <Db  b49  X>et:b^  auf  b<e  Lmt.  /j:  (f  20.  bettatnte  petf^nett/ 

^er  auf  ^t'e  Gndus  geri<^tel>  im^/  neaiiBata  perfoaa,  ^goit* 

oeGwdas  xjerboi^en  fe^? 

a.  W4mttetne8/t)^(^eebannberre4^ttitbbefiartbige<Btunb 

biefer  (Befege  /  unb  tvekf^e  bef}en  ei^imtUd^  <Stin^  feyen  ? 

.  3.  <Db  ban»  fotd^e-^tevrar^  mir  oer  x>erf2orbetten  $raitm 

6W^f?er  a^o4ter  md)  ber  -^ilfaen  &d)fifft  un^  benen 

barinnen  mtf^akenm  ^tt(i<:b^  (BefeQen  5um^%  fev/  ut^ 

fi^fgii^  W^d?'$^f^  ^errf(^?affi  Wefe  ^rar^  imbe^ 

)?>encPUc^/Uttb  o^tte  ft«^  beef atben  etnen  €Ncrupe(  $u  madjm, 

c;nAt>igfi  verf^atten  /  unb  bie  sefitt^te  ^o(^*Silrfil  Difpf  d&. 

fiooin0n4^en  ert^eiten^nne? 

Dt>nunf(^n;n)ad  ble^rlieSrasebetrifF^/butcbde^nN  biieTheolo- 
gtunbJCti  bafur^aftm/Unt)  |um®i;un)kfe^/ta§,£^v.ii:m4)t  bIo§  bie 
aat>a(>enamte^etfenen^fondem  audt»  bie  indfet(bemGradofle^ente/mit» 
j^nbepietxm^^etbetbbjtGradas  totas  MritonbentDett^e; 

^  ftnt)  <3Sit  to^  bet  beflonbiden  ^evmmg/  ba|  boi^  ^rbot^ 
Liv.  tg.  webet;  0eri(|tet  fei^  auf  bieGradoa  CogoatioDis  &  Affiniutis,  bec 
^(t/  ba§  toann  demifTer  ^fonen  sebadftt  toitb/  borunter  aOe  bieieni* 
ten  /  fi>  in  flieic^em  Gndn  fii^  beftnben/  ktgAffm,  unb  t^etflanben  t«eK« 
ben;  92o(|  aud^  auf  bie  ^tfoneu/  becdeflaft/  baf  ouffer  ben  SBeaamten 
oOeubtlde^Mtflattetfepen;  UnbbcpbeifotMbi  anft(|i.na(&  berno^ 
tM^n  defunben<2Bemunft/  a(<  C9c<i.  Atf.fe(b^  offenbabt  fet^ ; 

^affen/  tMf  auf  bie  Grados  nit^  aefeben  ft^,  n»tbt  (\^  nid^t  mte 
biMti«;t»(ii  in  &cm^  ecbrifft  bie  i5(ut^'S8emK»bten  unb  Affioe» 
HMI.  |K(  Uoea  icd|  f^Bodeatiua  4|(  dercendeocimi  ^e|e^  toet* 


nr-aTiM»  i'  •«^>-  — "^ 
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im ,  bfe  CompaMtioGnKlauin  ioLinea  coilaterali  clttt,  tiooratif  (i  fotl' 

Ux\^  «nfemmt/in  Sacris  nligntbtf  befinb  >  oWv  8ei>rdud!>tt(&;  }tmiii^((ir 
mK^mr^r  Jnru  poficivi,  unb  fotibnbcr^t  Jnre  Romano  ^  bejlatibld<t 
Sormd(bir<K&t  \^,^{^HUQ(t»  atif  blef«  berSdttinbrfanbteunbunsfM 
IM^nteCompnmionnnbgeblimglXrGradanaLioeattraMverfie  ni(|f  ge^ 
ii^  /  no^birfc(6<ttmi  ®r»nbed$|<t  ^at; 

^ionbent  Ond^  /  tl»W(en  io  i.  C«^  rl.  t^vit.  Diefe^MlMM  e|atdem  Gr»: 
dot  genennemertot/  nnb  benno^  biefelbei  ob  Qie  f^  in  (fnem@raft 
ftiib,  ni^t  tmter  einem  ^Serbotb  bestiflto ,  fenbem  aOeieit  auf  jebe  ^erfbti 
efnrigenet  «bfenberiieb^^Serbotb  gefeit  iff :  ^el(be^bemna(bfein^Ber» 
botbfe^nfoni  (oauf  bendan$en@iabf  fenbemnurauf  bie  benennete^#  • 
fbn  geotbnetifl;  W  i»ie  Mnjeber^wefiev^in  abfottberfi(b«®efe|unft 

QkrbotbjemOCbtf  nnb  bie^  cnmGetmana  8cConraoguioea>  v.9.  vm 

Vtetina,  v,  u.  mit  be«*33atem€f(bn>efler/  v.  la.  mit  ber  0^tter  ^i^ 
fkTf  o,.fi.abfbnberil(bt>erbotbentt)erben/  obbiefebe^be  f(bonineinem/unli 
«Se^tDe^em  in  siet^em  ®XA\>  finb  /  tWe  Oix^  Ut  ^tteff«9{utter  /  unb 
Mt€^ni»  bepbe  io  codcm  Gradn  primo  finb  /  unb  bo(b  auf  id>er  efo  ba> . 
jbnber  QVtbotb  flebet/  v.s.ts  if.  unb  if{  bemnad^  e^ne  2n>eiffe(  foff^/  -  * 

^wdLtv.  U.  ti  zo.  nominata  perfona ,  totos  gradasnomtnataa  &  prehibi* 
As  iniclKc^r,  fenbem  im@e$eti(bei(  fiar/  ^%  auf  jebe  ^>erfon/  wanti 
bie  f(M  ejnsdem  Grados  f^,  eiii  abfonber(t(|)^rbotb  defe^t/  unb  ben^ 
im^^icM  nit^t  oitf  bi(  Grados,  fonbem  auf  febe^fonm  geri^btet  fep; 
!9{a^  fbnflm  \k  Abfarditat  fbigen  tviirbe,  ba§  bafe(bft  ein  Grados  |u 
i»(9'bre9'unb  mebr^abim  eerbotbm/  unb  ein^^rbotbMneinem^aH 
o(f^(r^  inotiiiter  teleber^oiet  unb  coreoiiret  tvorbm  fei^e ;  Unb  no<&  ein  rni' 
teteimter</  baf/teann/  nominata  perfona,  paritas  gradas  geme^net  unb 
ixrf^bm  toerbett  mtifie/  eintOtann  feineUbr^U^^Sncfef/  Abneptem  ia 

qiiarte  grada,  ebm  tl>ie  Confobrinam,  que  in  codem  grada  eft  >  ebefi" 
jfmmdfie/  mtb  fefbfgetKesuf-Unb  Paritot  be^belin  Libea  reOa,  *  traot.  . 
verik  ^fm  m^e  /  natbbem  ein  Unter^eib  ber  €inim  bafeO^fl  nf(bt  91» 
ttia^,  unbnirsmb<b<tiiifebm  ift/ba§  ine^id^^dSmGradanmftri- 
las,  fnanbemabeYbieifeibe  iii(^and(fe^werbmfelle* 

Stt^eymte  er^febt  ftd^  wiSi  aul  oboeAefbtem  «^i^f^Grunb  i.t*  d 
«.  ^.  teie  teeit  ^  dbridm  Ik  QJrdnfro  biefe«  ^betb^  se^;  fb  fn  be* 

nm  SSi^Ntm  fte^  $  ^i?  f>/'  si  tttmm  canU  J«*  aectd«t.     Unb 

«Nfbm  bemiMK^  bfefUbe  efii^ia  ttnb  aleftte  fn  oniim  6«Bi»  Td  f»fid- 


j^ 
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<^ie^  v«ra  &  nanmli»  xmm  carais  nutt  ifl  ^X^dSk^  {WC^fac^ :  (Ul^ , 
tuwclcrfl  etne  jjmifi^n^ltetfl  luib  b((«n0o^nen  obet^oc&uim/  &ie  o^_; 
9littei  «bec  iniierllen  <5(ai>  &o»  ^ehfeibtogebo^ren ,  unbai^au^  betfelbet» 
toa^cen  unb  n»e(entlic^en£eib  un&  ^Biut^  befleben;  ^aifenr  ob  ((^on  bes 
@itetn@eblUtbeanfaaei^reDereend«Dten  per  medios  GradHS  forrquti'  *: 
letr  un))  propagiret  ifoirb,  vx^  |U  oifo  dfie  imt  ibremU^rfptung^eine^^C' 
Mut^^/ttit^in  (inetf^ieifcM  (tnb;  fo^nbbocbbieedbneunb^c^terer' 
^ecuGrAdas  eigentiicb  aut^bem@.aamen  ui^g^ebliitbe  i^rer®temoejeu» 
seti^  berdefWilt;  bag  aOe^ ,  worau^  fte  ubrfprttngiicO  unb  in  ibier  ®eburtft 

•  iMflanbett ,  ai($  ^leifcf)  u;ib  ^iutb  \hm  Sltern  f  nemlicb  Portio  viTceram  & 
^  ISibftaotts  patero*  &  matcrns » mit^itt  veriiHme  uaamcam  iis  corpos  g(« 

'  wefen  ftnb/  ... 

'    k.  i.  ^.  I' ff*  de  In/pu,  v$ni.  /  •, 

©ieaittfeere  Unitascqrporun^  jn)if<^en6^^£eut<n/  al6  «Wann,  unb  ^CBeib, 

nel^e  ^jei^^faB^  ^n  ^  ftnb  /  ^ta^  ex  prima  InTlitutlone ,  unb  ex  Com- 
,ttixciooe  corppris. 

SIu^  ber  erflen  Spede  antTatts  entfpringen  ble  Prohsbitiooes  ob  Coi^- 

^   faagainitatetn ,  CM  ber  an^em  ob  Affinitatem.       ^f^be  Prohibitiones 
iKtben  ibren.®runb  unb  U^rfprung  in  ber  Reverenti^  rangutnis^  toeicbe^ 
wie obgM)^  I  iwifc^en  ^ltem  unb  jfinber,in  ^fnfebung/  ba| biefc aSe 
au^fener ®eblutbe  deieudet  ftnb ;  in  infiaitam  binbert ;  Unb  bierauii  fiie^    ' 
fen  bemnac^aaeProhibitionesracraB  t)o8fommiic^/Hnbb(tre1|^  enti»ebet( 

bie|enigeh ,  qui  vel  caro  noftf a ,  vel  carnis  aoftrscard  ftnb ;  O^emliij)  XS>\X     • 
ftnbunferer^ltern,  unbunfere^inber  finb  unfer  Caro,^(eifc&  unb^iutb» 
&  fdeo  non  licet  accedere  ad  eos,  feu  ad  carnem  noftram,  toeicbe^  bet 

^ruttb  be^  ^rbotb^  >■>  ^^*^  cognationb  reda ,  unb  auffer  allem  @trei( 
t^  S)ie  nun  femer  rait  einem  unferer  ®tem  ober  uhfertr  ^inbec  ein  Caro, 
^^ftt^/biffeibe  fnb  nict)tnoftr«,red  carais  noftrccarcunbiflbe^ 

«»edenau(^{n>ifcbenbenenfelbenbte$beu.neriaubt;  ^t^anntoeiliJrroOeine 

Me^rasedecQfljandioae  corporumifl^ttnbbie  ofrdemetbte  Relatio  &  Re- 

vereocia  ranguinis  benen  Corporibas  anfiebti  unb  |n>i^n  bet?felben  \ik 
ebelicbe  Cjnjundion  unb  Detfdionem  pudoris  ^inbertf  fo  toirb  tiOX* 
owi  iietbmenbifl  gefciiCoffen ,  bui ,  tete  bie  itinbei  i^rer  (Sitem  ^ieijfc^  unb 
S&ItttbA  mtb  oifo  ibr  Caro  finb,.  mtt  tt^eitben  fte  ftct^  toegen  OQgerestei; 
oen  ber97atuf  bemfeiben  etnsepregetm  Relation  unb  Keveremt,  gegen 
Utt  Udi^ruod  i^<#@(blik^  eW  ^^  befttKnden  eonnen ,  aifo  foI« 


<  1  il        H I    I  li  I  vaa»».-Tft-i»-«jmWfBg»>^i*«tj:-» 
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[  ^ibm  tmiAMfiimvAt  ^otm  Derfiot  tct  :f<9e ,  mt  Henm  ifite&tm  oter 

I  itt  ft{n&<r  tButtffic()  <ln  £db ,  iitt&  a(fo  carnis  fn»  caro  fmby  noeil  Wtf<<  Kt . 

f  ^^^iinb98a^ti^t<ln(!3$fcmlfc^odtnU&£m£di)<t^m®te«t(>t)<r 

^  i(fnb(tf((&|lf(9nn)Me/Jinb(m(^tea^5aftid$(ten$ieif(&tin0^(ut^,jml^ 

|[      41lfti^  eitli^b  /  Jltlt^  l>ete|3ione  4ioram  tarpitudinit  jn  h(t  ^^  efltt . 
r       •ilm&io  tnrpitodiius  4>arattnm  ,  un]>  tiUlft  ratio  fofl  i>e9  )ei>em  ^Berbot^ . 
[      «tfbtucffl^  BerjefiisetTfl.    9Btfc^e«  benmac^  bet  ©mnb  omniom  |ir«hi- , 
UtioBsoi  Jo  lioea  xxJlacenli ^  &  inter  affioes  i^ ,  foit  .fol((«^  fuv  Sfn^Ctt 

Soati  attf  tfefen  ®(utib  wetben  i^Ud^  ol>  Conrangomiuteni  un^ 
tie^  ntlt  benen  Derbft^^^fe  Don  unfecn^ftern  ebne!0tttte(  gebo^renf 
m  Ifl  ,^M  4m(erer€(tem  s^^tKf&itm  (etbnc&e^itber  obet^cbwe 

l^mifnA)  rdltf  Soco^,  AimUj  Amita  «agaa « Pro-Aibica  .&c  q»s  veriflima 
-pan  fabftaotic  fttiit  «orporis  noftroicam  Pafieninm ,  Avonim  >  Pro-  AvO' 

I      «iiiD.Ab-Avorani,4c6  .UnberfiMcftfKl^^bcnmadbblefej^cbot^inLi. 
«a  ccvoarionia«oUateralt  m4)t  toettet    lS)a^i>annUe€|ent»ltba' 
i(lbeafnfta;/ia»e(d^  nlc^imferet^€(tem  ober  S^C'€(t(mi^bet/  of^ne 
!Btitt((iit)bprimi  gradu$>  fotfbemberen^cfe(eflnb  ,ci\imm  Confobrini, , 
«toCoiifebriims  propiitf ,  &c.  itnbern»e^ret  {inb«  *3]NH  tt^^ 
SiiUbflzanb,@dl>litt^e  unferer  £(tan  ,tdii)tabtx  <m  bem  ©tbitit^e  berfe(' 

-     ■_  ia&^wtfln  unb  ^ber  'getetidet  ^uy  unb  beinno^  blefc(be  iniaccaco 
<caniii  ooftrs,  (neomct)  P^rentum  Aoftrotam  «irb,)  i^te^fnbec^bec  toe» 

■b(rcaronaftra,n»(i(n»eber»lrMn3^en,no(()&ie]>oNtm(^erCommm^. 
iw^isiro  cahuMieArc|tiftfti»elf  fktiit^  jau«bem@aamen  unb  @eb(iit^e 
Itei^Ai  be^id^  /  jnCb  geb^^ren  r  unb  offb  jile  JOeren  portio  yifcerum  je* 
Jiiefen/t9e(cbeDonun^/oberwirixmi^en.^ommen. 

S>e<g(ei<t)m  werben  au^  biefem®mnb  auc|)5\»eytert8  ob  aftinttatem 
bie  ^en  mkbenenimbet^  /  ble  mit  un^  @(tern  ober  itfnbern  t^ere^edcbt/ 
.onba(fb$fd#iStffliftbenenfe(benexaitenipeciejanit8tis(lnE(ibymit$Q  . 

'    <caTnisnOftca6can}ftiib. 

iSoi^'^  -defc&ie^  ttun  ^n  Unea  ailinitarif ,  ii»ami  entwebec  ein  ^ann 
ober  ^^b  mit  tmfercc  Sltern  ober  S8ox*iittm  emem  ber(^e(i(f)t  den>e' 
.  fefl/  OJ^  Vitricas  ,  Pro>'Vitricas.,  Novecca^  Pro-.Noverca  ,  &c.  eber 
nit  einem  unfeter ^lnbec  obec9^atl^{ommen/.a(^Gener,  Pro-Genei:, 
fivm»  Pro  -Ndras ,  «rc,  *Ober  iin^dt  €^egattm'®t(m  fmb ,  a(l  So* 
ceri,  Pro.Soceri ,  ficc.    Obec  ullfer<  ^t^smm  ^lnber  1  a(«  Privlgoi„, 

j¥o-Prtvigni :  «Rafm  bfe  be9be<rfhrc.®attttnsm  folc^  «erbotMii . 

COCCEJl   JV*.  COJJTJI.P.IL 


H^  LiB.  xxni.  TiT,  n.      • 

^«rfenen  ftnt>noihc  carnis  caro;  Dfn^  b(9l>«i((|(frna(>er  f^b  xo\t  v^^ 

rumcamis-caro* 

^te  nun  (^ietaul  lev.  is.  ^(ep  Ciafles  »e(i>ot^ene(  S^  entfle^eir.;  0(0 
€r(i(i(tinLtneaCognati9ms  reaa>mit  unfem^item  unb^inbetnih  infini. 

tum;  gwepfenlinLine^Cognatioiiistransverfa,  mtt  unfewunb  Unferet®' 
temQJefd^tloifietrlVeicdie  (e($tere  in  infininim  nobis  parentumlocofinb/ttnD 

<rifod<n^nettoerben; 

'^.ketnamitam.f.  I.dellupt,  .. 

.  ttnb  brittent^  inLinea  Affinitatis  reda  gieidbfoQ^  in  infinitum;  S((fO  ftfc^e^ 

iietiu$(eid|)  bar^u^,ba§  biefelbe  a((e  imiDefamtunter  berbafe(b^'v./.t>or« 

l^  9efe(ten®runb«  9i«9U(  P.tW :  Ne  quis  aecedat  «d  camis  nuecarnem; 

^et(  aOe  biefe  berbot^ene  ^erfonen  enttoeber  unfere  ®tem  unb  .^nbety  obet; 
tntt  benenfeiben  eadem  caro ,  dn  ,'9(eif(^  unb  ^(utb  finb ,  unb  bemnac^  in : 
©BenbiefeuJaOienrinf  Commixtio  cum  ipfo  corpore  parenram  v^l  libetCK 

rum,  fo(denb^  eine  detedto  turpitudinis  unferet^item  unb^'nberfe(bft  fc 
USmii^  wurcf (ie^  ent^iten  ifl ;  morauf  bcr  @ottii(^  Legisiator  fk()  eio^ia 
itt)b  ai(e(ne  (>eft#,unb  fefc^edproratioRe  fa^.i>e9iebemSaa  auibtic^ 
<in|(e^et» 

9(1  Mten  fRr  bem  aOen  nacf)  befidnbia  baf&r  •  bo§  btefe^93erbot&  m» 
])er  auf  Xnt  ParitatemGradus,  tiod^  auc()  aMxK  auf  biebenamte  ^^onen  9$» 
ti(^tet ,  fonbern  ba§  bie  in  <i/.  r.  d.  feibjt  etf (drte  Unio  camis ,  feu  Communica- 
tio  fanguinis  ber  rec^te  ®  cunb  beffe(ben  1  unb  auf  biefn  $uf  W  Qtxvxvsll^  - 
lemuemfc^benf^ijen.  ,  -    ' 

Unb  fe^n>{rbemnac&  fui>otberf(dufrer3n>eiffe(,baf  MoTesfetne^ 

fe$ebOnt)etbOt^nen(S^enauf  bteJureRomano,«nb;e^t  inLineacollaterali 
9ebtduc^(ict)e  Computation  nic^t  gefltunbet  babe. 

^af  abet  auc^  bafeibfl  nic^t  Ut  genannte^rtfonen  oBeine  t>erf}anbenf 
tiDd&aae  ubrtie  flc^  |u  e^itc^n  {use^affen,  unt>  wn  ^m  Q^eebet^  au^c' 
J(t^ffenfe9ffi/jfl  9(eict)faaiunfer«€t!tiieffen<au«  einemime^fac^enCrun': 
i>ebfenba{)r:  ^(^|uborberfTaut$berunfe^lba^ren9{e<)u(:  idemjuseflT^. 

ubieademeft  ratioadsquata:  aT(tn>e(dbe^feineRegulaJurisarbitrarii,  fon« 
[bern  in  naturali  rarione  unberdnberiid^  ^egri^nbet  ifl;  metirarioadKquata  bo^ 

ienide  ifl .  n>e(c^e«  Xs\t  tOtei^nung  beffen  ^ber  etiva^  rebet ,  ober  dirpoqiret  /  unb 

lete  toeitbiefeibigege^etf  beOCommitc^aniieidet;  angefel)ennicbtafle)fitfa(« 

il^e  ^CBto  botfommen./  ober  be^faBm  »bie  benl^an$eh^eqriff  ber  intea-' 

'  cUrtm  @a^e',  unb  nid)W  anber^ ,  «tnec  plus ,  nec  minus ,  bebniten ,  fonbetti 

,  «ftnb  ^inDe^m  ^it  Wrter  fo  befcbaffen ,  baf  f(e  burc^  ben  QM>raucb  modo 

iadu«)  mod9ftriaius,unboffr«^  ^m^^^w^^^^m^wimmtm. 

(5)lc 
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S)ic  Ratio  adxquata  abcr  i|l  Aoima  difpofidonis ,  unb  tit  m»>UQU^i  Men-  " 
fara  voluntatis,  »Otn<ld&  Mens  unl)  Intentio  dicentis  vel  agentis  abQtmtffm^ 

^unl)  »ann  /«e  b<fant  ifl,  hit  gan^tintentionauffetSTOeiffcigefe^et  n)irl>; 

£.  /7, £.. ip.  %.jo.  f.  de Leg. L, $z. ff.  Ad L.  Aquii. L. ij.  |.  2. verf.  Sea  ...         '  ■'  ^ 
etfi  ff.de  Excuf. 

^^e  bann  au(&  ber  Swepte  @tunt  bevtdtt ,  tveti  elltd^e  €^en ,  fb  bef en(» 
li(^i»e(l»ot^n  finb/  b^nnoc^  Dnfelbft  ntc^^t  an^^fii^tet  n>e(ben ;  ^a^tn  oxi'^ 
<et3»etffel,  unb  untei;  ben^eijbnifcfeen^oltfern  felbfl  unflwftfg  tfl,  ba§  . .         > 

Ik^&itn  inter Alcendentes  &Defi;endefltesin  infinitotnunjUldftg  ftnb/  Xbtit  " 

ie6boiin</.ctf^^/^.nJ<^texprimiret,fonbemnutber€Nl«wfeen^tem  ^     .  - 

im^  l^ten€c^nen  ob^t^oc^tem  obet^cfefn/ nmtetaber  nt4)t/ gepac^. 
niib*   <2Biebaniiau(&Sein9)etb9tf)tf},  f«lne«!33tubeth^o4)tet|ue§(l' 
(beQf  unb  benno^)  folt&e^e  ex£aufa  confanguinitatis  umb  fo  tHefnMOt^ec 
fut  iuldftd s^ittn  «»etben  !an,  noetl  aucli  ex  caafaafSnitatis  bets(et4)etr  - 
i»etbot^en/Unbn)ebetmitbe^<3kttetn,ne(&  iii|tbet^uttet(Sc^n)ef}et/  -        ' 

«betn)e((Metn«ifl;mitb.e0^tubetnrOberiiiitbet@(&n)eflet%o(^et«bf( 
€^6eijlattrtttMtb,  ■ 

Coa(.  Lsv.iS.ver/.  12.  ij.i^ilf.         '  ,  , 

^bef /nemiic^ ,  ba§  ba^  ^etbot^  befldnbtd  tt>ebet  auf  bie  Gt?<ius,Q0({| 

ouf  t/e^etfonen  aadnedeorbnet  fepe ;  n>itb  am  ftdffiidfien  babim^  befldti' 

^  <fef,wann  bet  tect)te®tunb  M  S3etbot^0  p^  ofenbat(i(t) bey  t)(X fi^(gen> . 

^§fafle|«(9|n»itb,  *  '      ./ 

'  gBa<iwnbfe3«)eDte§taflebetrifftvfo  batbfe®ott({{^©(l&tiffiffe(bfJ  , 
bnin)a^ren@iunbbtefer@efe$eentbetft/UQbbut(t^eineGeneraie®rimb<!  ^^ 

SXesuI  Mt^etgeft^t; 

Lev.iS.verf.  6. 

Unbtfltemna(^btefe($4^tt^^n)a^tetunbuMpt<ittd({(|et3n^(tfnfenber' 
-  lett  etn|ufei)en ,  no^d^er  eigent(i(b  a(fp  (autet ;  Htm  bom  accedet  ad  ear-      ^  j 

nemearms/ua^ut  tjuttttrpitudinemreveht. 

^otaueJ  |TOti)et(t'o  etl^eUet :  ^rfllic^/  ba§  bet  @tunb  unb  W  U^t^ 

fa^e  be<  ^ctbotb^  oSiia  qcfe^ft  \C\X\)  m  deteaione  turpitodinis,  we^  .       '        : 

(^  butc^  bie. fleifdWtc^e  ^Sermifcbung  flefc^fe^et ,  unb  alfo  natiitii^ei;  .                    •; 
SBBeffe  fheitei  mit  ber  Reverentia  fanguinis,  t»e((be  bfe  9^atur  |n)ifc^en; 

b(B€(temunb  tt)ren^inbemober9?ac()fommen/ bieau^beren^ebltit^  l 

entfpro(fenftrJ>,unbbara««aIfotVaBefen()abcn/9epfIan^et.    flDa()erty  '      "   j 
flflrecf (  ft(^  biele  Reveitotia  (anguinis  auf  b{«  8an|e  9eWb<  tinie  ;n  in- 

T  2          4                           finitUoii  '                          vl 
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.  finitum,  unD  itofltbUttr^  tU  ^dngf  b«  PSrQpagaikwj^nJt^t  9<f^»d(^t, fbnbewi: 
mit  bct(felb«n  perpetait<t,ff  ^  t<x$  bwc^  bU  ffmer<  GradasgeMmionum. 
bi(^lbent<j>f  gtminbcttrfonbirm  but*  bcren  ^ettpfton^unfl  gcditt  Hitttt 
Ubtf{»unda(^b(eAutores  unbUi^t^ebet  be^SSefen^  unbExiftenz,  ^tv^ 
fcmdtfttism  t^itb/Unb  feib^mtr  beti»^t|)umitmiieraiitMi(&^unbt«^ 
«iitwietr 

C6  ttun  fc^oR  bewneMv  m^  bfe  ^ittt  ^a§t  jbefondf  rtmftf  boif 
^«tlid^Snl^lt  fbt(^«  obgefe|t<niii</:ow/:  <r.  ent^itenen®nmb»9ii^ 
Sd,  lein  tveitec^  9E^bot^  bestiffen  ifT ;  unb  bennoc^  Au^bfiiCflit^baftlbft 
'iie(b|ti>een$d8e  untet  bk  oerbottKne  seje^  tvetrben  /  nemlit^ ;  bal^^ 
Hfanb  feine^^ntbetn  unb  f(in<#  Oncfes^ittib  .^<9f at^  ^r 

^^bod(|WebeiCarctaoftra,RO(|Cartits  noflr£Cirofhlb/baran|!d(f(|)(«f|iir 

netb(ttm6^te^ba§  aut^^iemanb  fetn(e5tau<n@(|)toefi<r,  eb<rf<in<r 
^au<n.i»attrterain,  al^  tve((&(  in  ai<i(&(m  Gradu  ftti^n,  pt  &it  ^bfi» 

€o  fHi&  toitbo*  ber^<9tiunfl,  tc$  bfcfe  jitlo  qusBffionirK^dirc  ni*t 
vnbot^  ft^ru   Unb  f<^<n  iubeib<tfi)um@iURbe#  X>a^,  nex  fi(&  ouf  ein 

^tbot^  b<tuff( ,  fU(^<«  btmifm  muffe/  tum ,  quia  id  incumbit  iflerenti ; 

L.z.f.Je  Proiar.  . 

Otan)qiua  prphibitio  fzGA  eft,  quod  inprimis  probsnduni, 

L.fiH.C.deS<rlut.t>d.adL.n.%^i.deCif>$.&foftUm.rev. 

■  Snfonbei^eJft  aber  mu§ Frohibitio  Legis,  n>otan  l\t  ^enfc&en  ^ebunbett 
feenfoOen/not^n^enbig  unb  t)6lHa  bet»ie(en»ecben,tnei(^iemanbeln43)e' 
Me^beviilritteh  )n^«ben  tibetftt^tet  toetben  fan/^  ttHinn  ni(bt  luwrbetfl 
la«®efe^,  nnb  beffen^rbotbi^medeteiget,  unb|tfldndif(b  etwiefepteitb. 
Kebue  enim  obii^i:)  quisqaam  poteft  ad  fervandam  L^em ,  de  qna  non  coii- 
fbcnecLex  violari,qu«  non  apparet,&  exiftere  probatur;  ®ef!a(t  banit 

auc^belteegen ,  toann  f<bon  ein^|e  i»ut(f(i(&betoibnet  ifi/fo((beifbo(& 
Si^ettKUlb  tKtbinbet  /  luTi  publicatione  in  omnium  quoquenotitiunpervene- 
tit,wit^inbi<(t»eni0erf  fi  «lec  qaidQmconftpt,eam  btamefle. 

^8(»  aOem  Ober  f^  ^ta  prdbado  bi^foU  /  bd  dc  (>ohabitatione 
«otqQgaii  9<fMdr  toitb  /  (ijtbis  r.toeit  ®Ott  uo»  bie  O^ator  t^fefeibe  tA^ 
.  iMti  iuiii  $8<#m  b(tf  iiienf(&(i(|Ka  ®(f(|^  w^  <»  ^ 


DeRitv  NvFTrAicviir,  ^9 


(mgrfr^t/ un^ &o|u bc0 ^wmtnmt^ t  fontKm auc^ (inrajlatcfctt 
f      ^ebunb  ^ffttse  Propenfioir^affm^l^feren  fe  »e^»  ol^  ten  S^tcnfc^cn  (in^ 

S^ec^,  ttntmn§  bemna^  btl^  folt^l  ®d(tlt4(n  UoTveriat  Conceffion,  Ap- 

probatbnuntr@tiWnd^  fo^longeaOintins!^  0(faflpt»((bm/ bt§  batpit' 
^  (tn{(a((4  S3(tbotMatg  ^l(f(n  loitt; 

3mitiaj|hibannaO(^bliftl>(^(imb((lfd^bi(Matrunoniadegenereper- 
mifionun  m  Dt^tnt  g(^a(t(n  tIXtb(n  /  qjos  pro  pemuffi&  habeBtur>  donec 
probenntf  prohtbici;  tO(((H0i(0tt(batmdu4inCaitOnif(^n9i(4}t(n((ib^ 

iw^cf  (i^  d(9yunb(t  i(f / 

C  2/.  deSponfaL  in  verf,  ettmprtBiBitoriufn  fit  eHSbm  Jk  matrimo- 
*  nio  contraBend»t  ut  y  fitieuuqiu  noH  ^oMe$iarf  fer  eonfifueih- . 
tiam  admittatur, 

!Dot  mtn^abde  ba^ Q^bot^  f(^(r  wfiaAtxm  ^tom  @(M^»  o^ 
b(iK(ib(n!M(r@(^»>(^(rtu^9vat(Ktiiaii«®ottli(^9i((^t(nni(tt(C' 
.  tokfm  fate,ttis«t  • 

i;  ^t^u$imfi}tin,  klm  w^Lev,igi nt^Ltv.».  not^  ntrdenb^ 
flnb(tftoo(infoic^<^tbotbiu  fmb(n;  Gonbd» 

2.  :^nffesta ,  ba^  ^B(tbetb  in  Unea  affinitaris  cotTaterali  au^btucf (ic^ 

«e]>nngimunb(ing(f(:b((n(ft  i^ouf  b(^l&;ub(t90b(fdncies$rau/ti»(I(^ 
1ft»«tvt(lotb(n(n  ^onn»  SSr^brr  obrr  b(fj^n  ®e^n(  nicbt  b(9catb(n  Ean ; 

^  Donn  bcfotit  ^ ,  qubd  exceptio  firmet  r^Iam  in  cafibns  non  excepris,i 
L.  12.  §.'4f»  ver/.  dtnique.  ff.  de  Inftr.  leg.  L  u  verf.  Hujur  rei.  ff.  Je 
Off,  tj.  tui  mand.  eftjuritd. L.  4. §.  fin.ff^de Pen.  leg, Nov.  7.  c,  2. 
H.Pift.lJb.z,Quajt,2j,n^.7»Tbominj^Dee,i(f.n.p. 

69  ii|!ao(^3.bief(j9[^rbot^  w(b(ront(r  brr  offtgrnKibt^n^runb^Sl^ditf 
lev.  tt.v.6..  bcgrtffrn ,  weii  unf(r(r$ratt(n@(btv(fl(r  ob(r  ^uhmr  iMbrr 

Bofiia  ,  n0(b  Csrnls  noiha;  carotf^,  nod^  fon  t»  bOrOOIf  biinbig  inferir(t  XOtU 

bm ;  Wtafftti,  Db  fc^on  aa^  unfrr^  ^rub(r<  ^  ob(r  Ondes  3Bittib  /  toie 
{(bon  flcbocbt  r  iiic^t  ur  ter  b(n  <2Bort(n  b(rf(ib(n  9M  (ntba(t(n  ifi/ fb  wir^ 
iNKb  t(#(b(  Q3l(tiwtb  «X  ratione  &  icatirs  iftius  rc|;urae>  n^mli^)  exReveren* 

I       tiabttrffi(£n(r((btmait$(^(d(S(f(btof]l(nonbinferiret;  ^mrnMSf^ 
\      na(b  ®m*m^  ^^tiuiicbcn  tMm  (foe  %m  burt^  %( ^lMlfcbon» 
I  '   %b(i(niiiuiitanair(n®(ifl'iinb$QB((t(i(^fR((^t(ntbr(09IanR(«rbnih 
fiebdbortb ber|(fla(t  (intdtt  in coiifi>rtiumamms  vite>  utDi^nt» humanl» 
t       ^ejarufiatconimunicant^ 

l^t.  f.dfRit.nuft,U4.C.deCr{m.exp.6ir,inmr$.f$(i«rei  iumns 
wt^  tUv^^L,i4.inJ!tt.ff.Sol,matr.^ 

T  J  <SStf* 
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^«^wegen  (te  bann  aud^  infoh&w^it » «nb  n{(^t  wenisT  toon-bi^er  Rcve- 
rentia,  qux  iangiuni  mariti)  dif  901)  ^eV^  ^ftc  dignitadejus  cohxreCtpartt- 
cipirt; 

L.8ff.dt  Smat. 
lJn&  t)On  jenVt  Dielmei^rj  quia  dignitas  meri  Juris  Civilis  temporaria,  &.am- 
buiatoria  jfanguinisautem  reverentia  a  natura  iniculpta  >  perpetua  &  indele-- 
bilis  eft.     S^ Wirfe  Olfo tiefelbe per  condirionem  matrimonii  XCXt  m gemettl' 
fatne^  Beneficium&VlncuIum,  al^auc^dndemeinfamcet  Beneficiumnuptia- 

rum,  unbfan  Oemnadt)  Die^ittib  unferii^ruDer^  ot)  rbndesmitumifld^ 
nicl^t  t)ete{)(i4)en/  nic^t,  mii  fte ,  fonbecn  /  n>dl  i^r  getioefener^aritys  ,<^m 
fer  liBruber  obeiOncie  unfer^  SSatfrn  ober  ®co§«Q3atem  toa^reti  ^Icii<| 

Unb  Q5iUt^  f Unb  ftea(|b  noftrae  carniscaro  getVefen ,  cui  infedit  Hia  languinis 
reverentia,qus  impedimento  eft  nupriis,  &  quam  ladeo  cumfuis  ef&^bds 

'  uxor  natura  parricipat.    ^CBorou^  bann  bieft  I)efldnbi9e  JRegui  fieu^ ,  baf 
wann  bieg^c  nadl)  ®ott(lc|)en 9lec&ten,  unb  alfo  «x  keverenria fanguini» 
bem  ^nne/  btefeibe  nott)ti»nbid  auc^  brffen  ^ittiben  t>erbotben  fe9e>~ 
UnbJjl  bemna^  btffe?  ^Serbotb  jwar  nidbt  untd  bea-^orfehberSHeguO 

aber  bOC^  fubejus  communi  r3rioiie&  fentcntia  begrfjfen.;  ©itjfcr  ©Jt^tilf 

aber  fdiltsdn^iicO  bitttpeg ,  wann  sefradt  noirb  /nid;t  ob  ba^SBerbotbtnit 

j)e«  ^ruber^  Obcr  Oncles  <2CBittiben ,  fonberil  cum  fororis  &  amlta: ,  vel  matcr- 

tercviduo,  au^  ©ottlic^en  Siecfcten  ermiefen  fepe.  llnb  erbcfletnumtie^f. 
t)a§  f^ldbet!  nicbtntir  nirdcnbi^  flcb  ftnbe .  fonbem  au^rba§  e^  weber  untec 
Den<3Borten  ber  @runb*3ve9"i/  noc^  fub  rarione  ejus  begriffen  fepe/  ootib 
.•baroutf  defd^ioffen.  tverben  fonne ;  S6<;i(  \)\t  Reverenria  fanguinis,  oi^ 
,  Caufa  impedtmenri  nic^t  weitery  cAi  {toifcbm  un^  unb'  unfernod^mifietit 
itnbS^ubmen  /nic^t  aber  ouf  beren$be*Wdnncr  flcb  erjlrecftf  nxl^e  »<• 

ber  Carnis  noftrae  caro  flinb ,  no^  burcl)  bi?€l)f  inbie  Jura  uxorum  earumvc 
familiiE,  mitbtn  nid)t  in  communioncm  reverentisc  finguinis ,  ble  mit  i^fetl 

C&fc^^rau^n-unb  bercn@ibiiitv^  ueifi.upff;  ijt,  trctcn,nDcii  biegrau  betn 
SKann ,  nic^t  aber  ber  ^anti  ber  J^au  fotaet  f  unb  et  nicbt  t>on  ibren  Juri-^ 

bus  famdix,  dignitatis,  (an^uinis,  eiqueinhsrenrisreyerentix,  fonbcm  fiet>Ott' 

fcinen  partiejpiret,  fo  ceflirct  in  u"^f«er  @cf)njrfl?rn  unb  "STubmen  getcefe» 
nen  S^e»  SKdnnern  W  gan^erano  &  caufi  impedimenri,  tpo^urc^  mir  unfer^ 

5J5ruber^  UnbOncles  9ett>efcneS))e-^caucn  propter  commtJnicariQnem  re-    ' 

verentix  fanguinis  |u  bcpratbcu  t>«rblr.bert  treibcn ;  unb  fanalfo  ttjebet  cx 

Verbis  reguls,  nec  cx  ejus  ratione  &  fententia  bfefetJ  ^crbotb  flcfct)(offetl^ 

u«b  enuiefen  tDcrben ;  llnb  rolib  foic^eg  ferncr  baburcj)  bcfraftiijt, nwtf 
«fc()t  But  an  ben  ob^emefbtenDtfeotm'^.^^».  oitsenw  t>onber5raueii 

■  .    .*  ^  .ec^no^. 


&i!i^a,  oUtfim  ^ttiftm ,  fontxtn  <aHdm  oon  t>t$  Q3nit>(t:n ,  unb 

UiOndes^taim^mUt,  unt>  barauf  ba^  ^Betbotb  aut^Drucfiidl)  reftrin- 

girn  toirb ;  fonbmi  a^^ ,  'mK  foi4)^  Reftridion  ni^t  einma^i  nuc  ge fc^f 

F      \fixk ,  fonbemuf  t>tecunterf4)<<t>eh<ntnaMen  n>t(t)(rl)0i(trun1>  aOeinall  ba^ 

'*      ^fbot^  auf  i)e^  ^ubeiii  unb  Ondes  ^itttt)  eingrf4)ten(f t,  niema^l^  abet 

I       auft)et$rauen@4)n)ef}erunt)DE^ut)menet(}t(cftn)itb*    ^affenaniwe^' 

[         «I  Dtten ,  Lev.  tS.  V.  t6.  iS  Uv.  20.  V.  ^i.  befldnlis  ifleb<t :  Nt  ^uh  fratrU 

viduamducat;  unt>9(r.t(()ftflI^an)U)e9enOrten  :  ^tqtHtfatruiJiviavun- 

Aki!^  ( vox  enim  Hebraa  utrique  communis  eft, )  vi</««m  ^KMf  ; 

Lev,tS.v.t4.0Lev.zo.v.zo,  '      '■  ^ 

■     ■  .■'■■' 

Qao:  perpetHk  reftrrdionis  geminationfes  .&  iterationes  eatn  maxime  eonfir^ . 
mant  -,  &  Aientem  ver borum  certam ,  prsciiam  &  enixam  d^monftrantf  fen> 
fbmque  eorum  clarum  &  perfpicoum  xeddunt ,  ot  nihil  opponi  poffit  >  uti  vul< 
^Ddftradunt  ,        •-.  ^ 

apud  Coler.  Proe.  exec^  tit.  I.  eap.  10.  n.  ztu  Craivett.Cmf.'^^,  nim>d» 
'  &  aijbi  Tspius.  Gvdd.  Conf.  Nlarp.  fol.  t.  conf  24,  n.  4.  &c. 
Ca  enunvtt  geminariont  indgnis  tnbuitur ,  ut,  quemadmiodum  yerba  gcne- 
rafiagemuata>  (nec  dmn  iieptos  repetita  )  omnem  rei^^ncaa  exdu» 
(luiit,      ■    ,-  ^. 

BefoU.Conf.Yubing.part.4:em/.^f.Him.iz.&fiqq. 
ftafpeciafia  gemjhata  omnem  extenfiooem'; 

Cravett^Cofif.  J44.n.i2.if  ij. 

'      ^  fan  au(|)  r>U  Ba^e  fo  oieiwetiider^eiffef  nad^  ftdd  (affeit  >  mm 

aitgefe^en  unb  erwogen  wirb,  wle  eigentiic^  unb  geiiau  bafelb^  tk  ^e»» 

fenenr  fnHfc^en  tveic^en  bie  ^^en  berbet^  fepn  foflen ,  abfonberlic^  hu 

mmt,  unb  nirgenb*  ou«  rinem  berbotbenen  @rab  nur  einer  ^erfon  ger» 

ba(bt/  tU  ubdden  aber,  fo  in  gi/dd^tm  ®rob>  unb  9iei4)fa0^  oerbotben 

finb/  au<$9?t<)frmtt>ocbeic,  ^nbetsn  et^ftnb  biefeibedlle,  toann  fcbon  (inl# 

Ser  Swei^ei  babe^  gewefen ,  bffonber^  benennet  unb  »erbotben ;  i^tHaU" 

.  --  ten  bann  /  eb  fc^on  ba«  ^erbotl)  twif^xn  ^wefler  unb  ^ruber  M* 

;      ttxniaer,  ai^  iwifcben  beren  ^itfiben  u.ib  faft  m  feinen  B^wiffH  ^dt* 

[     re ;  fo  ifl  bo(^  md^t  unr  ber  <^{^n>ef?ern  unb  93cuber  tntJaenKfn ,  ober 

1      (^itt^er  dtha^t,  fonbemaOe  ^attungen ,  fo  oiel  beren  fepn  fonnen,  afS 

\     ni^t  nur  ^U  bon  be^ben-Q^anben ,  fonbem  auc^  bie  bon  «'ncm  'li^attt 

:.    obec  m  iim  tW«tt<ti  in  i^  auJRts  bw  €&e/  (»le  b1<  stflmb^fle  in- 

■         ■  ■  ■      ter-' 
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terpretation  rt  glebt, )  ttn6t!>le  f»  (M^i^sm  «inwifi&aan&ernjet»!^/  «&* 
fon9erIic(>$enmut  unODetbotlienjftn^,     - 
lAv,iS,verf.ip.tSv,  ' 

Wfana(fe^n{c^d(d^ttbetteei{beR/1>a§  berLegisiator,  bae¥ane<Sc&ti»Cs 
ifiemrvrfb  ^tjibet/  t>ie  oirffet  aOemBfO^ffi^^unt  tintec  ben  S£&)rten  t)«r 
Siegutin  ver/.i.  f4)Mil)e9rtj|feiii»ar0i ,  b^MM  denemiet,  btnd^oen  Xixi  ex 
l,inea  affinitaSs  «oUateraK  t>erbo(^  fe^»  foficn  i  unb  unter  ben  SU^ortm  ber 
d^eiai^ni^  tntbaitM^init^  baruber  «n  ]tiei^Btt>eif ei  mxf  ouideiaf> 
fen^beottArbe.  -  ^ 

Wt  ^nn  au^  1n  ^id^ibem  ®r(ib  ^tBtot^frtoanbtfc&o^  ^e» 
falB  oieitoenider  Stveip  ttnir ;  unb  flnb  ^necb  befonbertf  «^rimiret; 
m\i^mtverfit.t«I^SS^im^mit*^ii^n^^ 
-v.7;.ba|0^etiiatfb'ber1Kiittee^iDe^rnebtnen;  S)e<dieic^eninlinei 
xeaa  aiEnitafis  nit^  tuiT  v.  '/.t^  £f2i<itiaab  fetne  ^cbnur  /  fonbemoiid) 
V.  /r.  bA§9^eRianbfeine^eif«^o(bier^9td^nfo0e;t>etorbnet,eb  fcben 
^l>ieieibe4lleraeadeni  aE$mt9tiAJiReace^,eodem^aej;ra(la>  unb  jubein  iub 

-verbisreguijelidoateneniwtioannt 

-^obero^aimin  ben  sobflni  ^rtoattbtfc^ffitin,  imbimjieitodffelfai 
3^{e^iMrbo(^fVtr^>nim  <  bie  ben  ^atmen  nicbt  inol^ 
te  carriis  gieicbflnbOuberdangen^imbDer^fiige^x  Toia  patitate  libcriaffett 
flnb/fo  ifl  nicbtiubegreifm  ftoie^x-foiaparitaiegtaduaefn^rbofb  -erwl^ 
fentoerbenfonne  in^benen  ,bie  iniioeajifiinitatiscoiiateraii,  4inba(^amtt>d^ 
te^en  t>on  dnonber  fleben^iinb  bie,bo  bot^ta^^rbotb  am|toet(fei^ 
ii$fienit>or /itirdetib^  unter  bem  ^rbotb  benennA,unb  toeber  untet  ben 
^ortenterboJ!^rdefi$tm^cunb^Hiaflcr9BetbQt^,JW(^tmter  bcrfeff 

ten  ratione  adcquata  b^rif en  ftnt). 

@o(^  oBe^  nuttti>irb  iiotbfnmcntmi»1ebe«teib(id^tttib|umltberfIu| 
1>eflor(fet  l>ur<b  b08lunbbobre€j:empei  be«  ^^atriortbenSocobi ,  toeicber 
obn  eini9^bencfenfeiner^ouen^»>eiler  senommcn,  ^unb  bi§  ontbr 
teben«<Snbe  beboiteiif  obne  .:bo§  einise^  Beic^en  be^  ISettiicben  iS!tf  faBtf 
'^xi)  b({C^n:(ofen;  Unb  wtu^ea(foberfe((>e/i«ann®Ot(fo!cbeS-bet>ur(() 
ein  moraiifc^  unbitoturd^^efefte  t>erbotbcn/:io  fletcr  ^Sittt^fc^nbemit  be9» 
'Den64)tt>eflcm  8e(el>f^obcn» 

ISlm  lon  ober  o^ne  euferjfe  ©d&moierung  (SSttiidber  €&ren  nidjt  sfr ' 
a)o^t,  t>le{tventder  sedlotibet  tt>etben,  bd§  eben  bomab{^,  od^^Ocob  mii 
feinen  SEBeibem  fortsereifet ,  ®Ott  fbn  «(fo  forgfo^tig  be^eitet  /^eesnet, 
ibef(^ti|et,  sot  j)c?u^ret  /  mit  i>m  lUmbsaiidcn  unb  gciittntciii  ;unbf(»  oft 

fic^ 
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l    , ^^     . 

;       iWCQ  SO^  ff  tWSefil^dUt  mb  of)M(&  f n  feiftn  Lege  norfU  &  iiacgrali 

^     ^mtbm/ba§®D(t<m(&tm't!SMimbanb(r<ttdiv(fen^iinb(me<' 
ai(i)seboft<i»/«N<fel(NtM(&d<f(&<^^ufr(>obev  umb  fU  lur^Bufe  lo 
Mi«mfff(|)4m.  •  3<»>b«^Nt)i(tRa(^bi^^ 

l)(i«^trfe  eriiiiim  /  »enld?  <><f^<)fi(  /  ^^bindcs^ 

i»^>^  €be  ^emiiaireR  m  S^tt  defeeiist  »erben « ba§  be«g(ei(beii ,    .     . 

^ifBi|»diit(&t.|tiiiiibeii,t»ei(be^/bae^eiReL^«inoraiiM(botbene$B(titb« 

(ibanbet»ffiK|tmi|(!(«  ^raebim^  mit  be(  ^o(^  f^Uiiiigf^ 

<i»>tii«  /  iin^  init>ffen  ^erten  r  baf  et  MeUbeit^ter  ni(bt  (eiben  lon^ 

inb  t>ief^  tofliritiiter  bfM^Urfa^en  geie^let/ tiMttmib  er  tie  Calnander 

'  ^^ierettet  i^t  nW  beiieben  Utir ;  gu  gefcHtveisen  /  bo§  3ofepb  tml> 
iSeigtoiim  ((Mnti^cen  9?a(|)f0»menrt)M^ 
^tngee  toareo  rittc^  fitr  t^li^^intis^  tmb  ®rben  ber  <3krbeiOund  unb  be^ ' 
$e(obtiREanbe«Cfii»«4M9eba(tenn»erbenS6nten*   Unb  (anom  tvenidiieo 
MlQiaiben  ti)abin^  bag  @0.tt^tn  liiriMnfirt:  .!Donii/ ^  def<4)n^^ 
tM||^iitic6te^>imbinibe(^l(dett(^riftbai»cnba&^q0^.ni<bc      ' 
ia^Dteii|lrfoj|}b^m  be&taty  ba$!ber^eM<^(^I)«nbtefe  ^bebeai  ' 

j(]^«^<&ottlj(b(i^i^p«!>%i9«afi0e^tten^be.  <^o  fAa  atKb  ni^ 
t»tmiebeti  tverben/  bofi  Lev,  is.  v.  it.  bieSbe.mit  berber^orbenen  irotifli 
i^(tfl»e|ia;  1>etitii(b  lu^ffen/  unb  bib$  m»  oefbbtai  »irb/  ba  be9  bewi 
&bjWre^9ef(bi4<trl5ieJNi^^l0fHdi(a^en«»a(^^^  ^    '. 

f(^  |t»een  iei'b/fcpe{i®cbivefiet»  biewSmiHation  mib^l)^^ 
iDetben  |b(te/.MNe  bfr  ^^n^olt  {(ar/|et|et.   €tf  fonten  fwor  oieie  $jrempe(  .  ^ 

bttffdfl^  airegttt  werbeh/ teeitbe^  abei;  beflomebr  fik  tU)crfM 
nHrb,t)>e}(feibig«ofenbab(>unb  tmter6oan9e(if(ben0tei(b^^urflen^(b|^ 
befant  ftnb/  |umab(en  ducb  buic^  oie(e  Refpoara  tmb  Goofiiia  be|auptet 
onb  pnUice  approbi»t  toorben. 

SDobcn^  boR^  uo^  ui»b  fb  t>fe(t!Mn(ser  J>(toege»  foft/ baf  t)tef  borne^' 
tne  Tliediogt  unb  eimge  JCti  onberer  ^epnung  f!nb  /  nfcbt  mtr  /  toeili 
toie  f($on  erwebnet /  %it  %mtn  t>ott  ben  moraiifcben  unb  9}atur «9U(|k 

■  tm  aSeiae  au<  befl4nbi0eQ  ^r&nben  ber  9^atur  uttb  ^(i(ben  Moraii 
®efe$e^  entfcbiebeo  toetben  inuffen  /  unb.Mn  ber  Atttoritat  onb  ^SU^     ^ 
nuitsen  berPd.  oi(&r<iepe9<ijrett;:  @ot|bern  au(b  «Mii.bieDi^^ 
entes  aile  dit^A  onbitlleine  in  paritate  gradui  .ftc^grunb^,  tvei^M^f 
bie  undesrutibet  e#  fepeVmft  mfb^iit  f(()on  ait^flefii^  if^r^^^ 
.-"•■.,  u.  ....    SRer.    • 

Cocc?ji  JvR.  CeNTiR.  P.  n."  r      ■'       -  .    ^ 
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^tn,  lev.  ilv,  ^.  nk^f  &et  Gradoi,  fbrtDtcnditfe^ium  ®nih(edef^toi(b' 
1D4im  fie  ifi  t>tittte  Zmbm  @4w<tm.  SStl^  Reliuio»  be»  N» 
?|roBett@(^e^e?/  c&eir&iBren^ocbter^gatflcfenfd&t  f^et;  qait.bt  ;>n 
bftenfotn ,  maricof  non  ftqaitor  caafam  uxorii  ,Ted  co«tr«.    ttnl)  mMltl 

U\iani(mt!(fim^ttm9<i^<imt$^<k6tMf^et^«m^^m 
vf)n^em  e«  dOejeit  »on@ledat  be($roimi,  iafti  M^Mm$  e^HMHf 
feiK/  t»fefbnbeiK4jrory:/.  w./<f.flat/un&«u«  twfiWfenPtseceptUiifirtg»» 
lid^iflfittn»ef(^mdfIenMe^(^mikfcnande)Odeawf(^/cai()ebemrre^ 
irerditi»,  weMKt»  |u$Q($e  ^n^  obftMnnan  ttiefneniiioc^e/fli^eKr  in' 
f^^^ie  Dirpenfatton  p  oent^esem  /fo.  ft^einettm^  :tO(^t>te{tiie|rfo((^'  bf . 
tinem  fo  flaccfen^rieb/  a»  Me  eimita^i  $ewtit|ei(eEiebef)l/t>felme^g(» 
fd^t1i(i/unMFa&ut(^|nbeforgenju  fi^tt,  ba§Du?(|T6(i|)ett  SlWaanur 
9n(a§  fuoeHwr$men@jbtben  unbtl^etvetttngen^dede^wetbeti  buiffitfi 
imDMeco  eine  CW((^  ^o^  Obti^it  Ityc^M^  btffttbt^misii 
man  ^tiatS^  btm&nffnsta^fT^t^GroiH  J^jwr.  BeU.  Vfae,  Hf, 

ueap.  4,  $. /.ffhi,j,  t.  z^.  $.  /»« qood  legee  ad  .ftbfam  tttoMe*  tmbedtlg.' 
tatif  temperandiB  fiat,  fo(i$er1^on,tafk  latt>tttt&  triftld^^ele 

fi(^aniKt^<itbe(t;fenbeRtt>ie(ttie^ifb((^n){(^Ex^pialoSa(tis,ba§ 
MifeS^en  t»n  tKti^ei(i9flen£euteti  o^e@cnipef  approbiret  n>ot!ben,fi({ 
fjKm  /dief  ffe^  neiif$(ttt>er^n>a(^tefnM<Ra4)9e6eR,ttnb  l>abttcS 
fMMten&e  f)e(bo(sene®(tabet>er^iite,a(^  ^tiii^^u  fmm^^SMkim 
Ube(  iim  titatbe,  mtb  |u  ^tm(f(ben  UbettlKtURgen  ttnb9[kifan|ffsuttgett 
STttfafsebe.  ^W^  M  a^it  febo^)  ju  ber  .^o^  ^anbe^-^if&^ben 
Obtigeeit  reiflfetet^twegttng  flebotfamjl  an^m  fWTelt  /tihb  bfefem  aBen 
Jafiif  ^(tett/baf  S)etof<(ben/tibet  biepj  €^|udUpei»fite»/t»o^(att8<foffen 

Qv.  XV.    Anmptia  cmpriv^mrum  ^itre  Dkm$ 

vetstafiit'^ 

j^EGATVK  j  quia  Jure  Dlvino  tantura  tiupds  com*  forore  c6&- 
fanguinea,  &  ea,qirae  ex  noverca  patri  meo  nataeft,  prohiben- 
tur,  Lev.  ts.  V.  n.  rion  ergo  cum  comprivf^na.  -  Atqiie  hind  etiam 
Jure  avHi,  quod  fereidem  eft  cumJureDivihd,  k)mprivigni  in- 
Vicem  nuberepoflimt./.  g.  hft.  df  Nupt.  Accedit  rStio,  quod  talis 
focwn»  wque  cogn^ta,  neque  affinis  «flijl  fit ;  non  <:ognata  ,^uia 

noii 


■  I 
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Aon  ab  vmo  tconimumflipite  defcenditj  ne^ue  ^nis/quiaconjt^gitti 
apiarinoninyicemfuntai&ie&  .     ^ 

Ob9t.  Lep\ ^iS^v.ip^  ; 

^ESJf..Loguitur  notonedeforore  germana^  vel  uterina;  noh  . 

crgo  de  comDriv!gnis.  - 

Eqiridem  /?;;•  Stryk.  ad  /•  g^.hft.  de  Njjpt.  ciftn  "JVemeUio  &  Anto- 
moMattfaapi  e:!(plicant  z;.  u.  de  c<imprivigni$,  &inuftrjs  Eergerus 
h^(mtaaiyiri((de,  Mijfrmonio  cum  prhtgno^  copiofe  deduxit, tutiuf 
iegligi hujusjnodi  conjugia,  quanquam  contrad^dUrolvi non de- 
h^nt^  CohCidem  jReJof.blt.q.^.  ,  *   - 

,  fiatio»  qusc  ,r4i|ioibs  hos  JCtos  in  eam  fen tentiam  nwvkjhacc  eft, ' 
qiiod  in  v.  ^,  jam  prohibitac  lint  nuptiac  cum  forore  uteriha vel  con- 
ilmguinea  i  XNlra  ergo.repetitjio  illa  fiey^  in  v..  //,  adeotf ue  neceiV 
l?rt'oiUeverf.  deciNnpjivignis  intdligi.debeL  '.     . 

Resp.  Alii  dicunr  in  ;w.^.agi  de  forore  germana,  &  uterina/in'    •   . 
v^  lu  de  forore  confanguinea.  Vid-  Maftert.  L.  2.  de  Jnft.  Leg.  Rom^  ; 

At.  j.    Aia  dicttiit  v.^.  agi  4«  filia  patri«  inimediate  «c  eo  nata^  T     ^ 

at  m  V.  ih  agi  taritum  de  fltia^  q\is(5  fit  genif urse  parentis,  fdL  de  fi- 
Ifa  fraffis  fpj^orisve  ruse,  G-erbard.  Loc.  de  Conj^.  §.  iifS.  ^357*  ^H         .  . .     ; 
^T/rer.  Vid  Dn.Berg.  b.    Vri6r  refponfio  mihi  placet^  &  nc  neuter   -* 
vcrficulup  de  comprivigms  agit.' 

(Jy^  X VL  J^  propter  makm  religioms  dmrfiatm 
mptiie  prohiheantttr\ 

.MjegatVr:  nam  (i)  nuptias  pertinent  ad  ju^^  quod  oninibus  anr  ?|^**  ,  /   ,- -^ 

mantibus  communetplti  {%)  nec hic  agitur  de  religione,  red  dlf:^^ \J5;  '    1 

ponitur  de  cohabitatione;  prout  igitur  (3)  quisque  de  jure  iwopropter t^^  'i 

di4>onit,  ita  jus  eft    Apoftolus  (4)  prohibet  divortium,  fi  quis  in-^^i^».  ^^  ,; 

fi^eli  iv,y)(erit.  /.  Cor.  7.  v.  12.  tf  i^  adeoque  diverfitas  r3eligioni&    ,  N 
non  injpedit  matrimonium^  &  cum  (5)  in  L.  ^  C.  de  Judais.  fake© 

[Mrohibitab  fint  liuptia^  cum  Jud«is,  cum  aliis  prohibitsenon  erunt.  \ 

Idque  etiam  ex  ratione  Juris  Canonici  verum  eft,  ubi  diftinguitur 

jotei-  conjugiuqi  ratumt  l^itimuni  &c.  &  ratum  dicitur^  quodcum^  ', 

gentili  conjtrahitur,  Can.  S^  c.jo.  ^.  J- 1^  Can.  ult.  c  23.  f  /.  tf  2.  j 

fed  &  plurima  exftant  eiiempla  in  primitiva  ecclefia  ejusmodi  m^  >-r 

tiainmi.  •  i 
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DE    JVRE    DOTIVM.         . 
'    Qy.  L  '  Andos  tanium  &  vere  per  rei  traMonem 
I  "     £Ottfiituafur{  - 

T'  ^^h  A^^^^^^^^^fp^^'^J-S'  ^*  de  FunJ.Sr:\Hi  dotaUpraJfm 

2m  X^  /^  accipwmSf  cmt  donriniuvt  marito  qtiaftim  afi^  L  x^  P^^Jf^fifr 

fH:  mtr.  ihi :  Jtipff  TituffmJtM tradidiffet,  &  jf^  ^  ibi :  Wttmcfet 

'  dctaKSj  cmt  ad  eum  pervetterit^                               ; 

-  Obj,  Z,  ^  C  de  Doi.pm.  ubi  dos  ronftitui  dicittir  edam  nuda 

Resf.  Idiproprie  ibi  vocabulum  dotis  accipitur.  Vid.  Goth.  na, 
dJ.^.    Hincetiaminftatudydospromiflaifi  genere  fubvocedo. 

tis^  comprehen^turir 

Qv^  II,    An  flia  emaneipata  necejjarlo  dos 

cdnjlituatur} 

tma.  p^i^  \fTxm,  fi  egena  fitj  (i)  quia  omni  filiap  dos  debetur,  fi  egetia 
447' .  <^  "  fif  ex  ratione  Z-  pbftanMsf:  C.  de  Dot.  prom.  ibi :  omnino  pater- 
fi^a!  *^'  oficiunt  effe^  dotm  profua  dare  progente.  ]xm&.  pr.  d.  L.  f.M  i 

fHus  vel  in  potefiate  conftitutust  velfnte  eniancipattis.  (a)  Quia  pa- 
ter  alei'e  tenetur  liber^^  eiaancjp^tos,  L.j.  £.  i.  de  ^^^^fe'  ^^^* 
\   ^      dos  verofofvitjirlocoalimentoru©.  (5)  Atquehinc  dofifniac  eman-. 
cipatas  datanianetprofeftiria ;  quia  non  jus^poteftatis^  fed  NB.  pareo- 
tis  nomen  dotem  profeftitiam  facit.  L.  j.  f.  lu  b. 
At  filia  emandpata  regulariter  non  eft  egena ;  quia  res  matdmas 
^     ^  habet,'i&  omnia  fibi  acquiri t,  adeoque regulalfiter  nec  alimenta,  hec  dos 
>  d  debetur,  atque^de  eo,  quod  plerumque  f?t;  loquuntur  teStwsAbto- 
,  ris  in  L.  ip.  ibi ;  quf  liberosj  quos  habem  in  poteftate  ^  in  Z.-:^:  ibi: ' 
cujHs  eorum  eft.ff.  de  Rit.  mipt.  Nec  oblbt,  quod  non  pater,fedfilia 
cmancipata  dare  videatur  dotem  ^  I^.^i.h 
'  ](i  E  s  F.  Ibi  egena  non  fuit,  quia  rem  doiiatam  a  patre  habuit,  eam- 
,    \  .        que  pater  confenfu  filia?  in  dotem  dat;  adeoque  Wia  ibi  eft  dotata, 
&  faltem  qua^ritur,  an  dos  fit  profeditia,  an  advenftiria,  &  refte  di- 
citur,  quodfitadventicia,  quam  proinde  pater  foluto  matrimonio 
yindicare  nequit.  Conf,  Z.  £  i&.   ^ 

"  .  \  Aitque 
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Atque  hsec  quoque  eft  ftnt^thZmt.  pag.  4^47.  qui  timi  quoqu^. 
filisB  emsmcqiacse  dotcm  mceflario  conlUtui  ait^  ii  ^lia  ratione  do-  ^'      '      1 
tem  confequi  %  aut  fiiie  ea  honefte  nubere  poiHt ,  i.  e.  fi  egena  fit. 

tar^Ji propria  hna  babtat^i 

|Jko AT V R,  arg.  L.  /.  /.  7^.  de  Agnofc:  lih  ubi  aK  non  debet  fiKa;  ^-  /^ 
^  qu3c  fe  ipfam  exhibere  pote)|:  atilos  eft  loco  alimentorum.    Jlgi^ 
""Obj.  Z./  C  de  Bot.^om.  ubi  dotari.fiiia  ddief,  etfi  res  mater^^J^^ 
nas habeat,  &  adftur  ratio,  frtf^  omnino patemum  e^cnmi.efitdptemi  ,/  ^  - 
projka  dwre  prt^enie.  Sedbene.  ' 

Resp.  Berger.b.  j^.>:nonquseri|anfilia,habensTeflfmatertias,d(ir' 
taridebeat?  Sed,ah,ddotatawerit,j>atcrexfufe^  do^ 

taffe  videatur?  Et  prius  pietati  patemse  magis  conveniire  videtur, 
fed  hoc  non  eft  necdBtatis^  nec  pater  praecift  ad  id  tenetur. 

Q^.  IV.     A»  frater  teneatur  dotem  dare  forori  ? 

Veq AT VR,  Z.  12.  «•  p.  tf  L.  ij.  f.fin.  de  Adm.  tut.  neque  uUa^^  f«- 
^raoVbicdaripotJftf.  '  ^  ^  ^  '    ^  P^,^»^- 

,  Os j.  Z.  12.  §.  >  ^A?  ^if».  tut.  ubi  didtur ,  quod  fili» ,  alio  ptre 
natse,  dos  non  debeatur,  ergo  a  contrario  german^  &  confanguineae 
debetur. 

Resp.  Cum  tutori  liceat  refpedu  exiftimationis  pupilli  quscdan^ 
eiiDgare,  d.  L.  12.  /.  2.  fane  noterit  quoque  dotem  ^u^  pupilli  ger-    ^ 
manje  vel  condmguinese^  fi aliternubere non poiHt^  d.  jf. 3.  fednon . 
cx  juris  neceffitate  eam  conftituere  tenetur. 

•  Qy.  V.     hn  pateTy  dotem  eonftitiiens^  pbfjh  incertam^ 

,  quamitatem  conflituere^  \      ,     ^ 

ir^sj?*  Pnt^  poteft  incertam  quSintitatem  promittere;  quia  f^-^^Me 
^  netur  pro  facukate  fua  &dignitate  niAriti  dotem  dare,adeoque^^^  \^l 
quodammodo  defini ta  eft  dotis  quantitas.  Z.  j.  C  deDot^  prom.  Z.  ^*  wfi  fgitr 

Aliud  eft  in  «;ir^r^;  Si  enfmhaec  in  genere  dotem  promittat,  nulla ,       ^ 
quantjtate  expreira,  marito  non  comjpetit  adio  ex  ftipulatu  per 
text.  expr.  in  2.  /.  C.  de  Dot. prom.    AKud  quoque  eft  in  extraneoz,\    ., 
namhicfi  generaliter  promitrit,  liberaretur  unum  denarium  fql- 
vendo:  nili  addita  iit  claufula :  ^anfum  arhi/r/jfi  fuerint}  tunb,. 

U  3  enim 
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cnim  reducitur  res  ad  arbitrium  bonlviri,  ^uxi^ir  ^ue  ac  extra^el 
*   .  pro  fficultatibus  luis  ac  dignitate  mariti  dotare  debwt^  vd  officia 

j  udicis  ad  id  compelliinttJr*  ^-i- Cl  </^  ZJ^r.^rwi* 

^      ;  Qy.VI.    An  tvarkusfiat  dotfiims  doti^^    •; 

Laia.  paf    D  Esp.  Maritiis  fit  dominufif  oi viKe r  at  uxormanet  dominanatu- 
44^*A.  ^  «V  j^iis^    j)e  MARlTp  id  traditucin  l.  /j,  /.  :2,  defunj!dot.  Ui 
mim^  '^^/^n/(?  praJkmfic  accininmt  ^  dimnim  maritp  qua^mtefi. Z.  -2^«- 
T^  *    Cl  i&.  ibi :  rd  tibi  quafita  dmmimir^Q, .  Et  in  /ir.  //7/f,  jg^i^  nL  Hc. 
rcfertur  exemplum  eoruinf  quL  dom|fH  funt  &  «dienare  tamen  ner; 
^^  queunt,  uti  niaritus  fundum  dotalenv  Hinc  in  Z.  ^q.  C  de  Jw\  dot.  • 

ex  iubtilitateroJiMS.CtVifi^  dds  ad  maritum  pervei^iiTe  dtcitun  £)£ 
yxORE  id  tradiwr  in  L.  j*.  C.  ^  5^v  «*?/.  ibi :  &*  natwralitir  in. 
ejus  m^f^i^t  dwrinio.  Z.  /^  de  Refi^,  i|>i :  •  Mofidepatrimomisjmsi 
t.  j.  §.  ;.  ^<?  M>/.  ibl :  qtmi([m  dos  tpfi^s  finapatrimpnium  efi.  t.^ 
de  CpUat.  ibi:  in  matrisfamiUas  honis  dos  ejfe  in/et/igitur.  L.^j.-  Je 
'  - .  '  .  ^ufr.  dot.  ibi:  quamvis  in  hnis  vmiti  dos  fit^  muUeril  iamtn^^fl^ 
.    ^  .   Add.Z'.>  f.sA.  \\   .        .  <: 

-    Obj.  (i)  quod  duo  ejusdem  rei  non  poffinteflfe  domini.  '  ' 

Resp.  Duo  dominla  ejusdem  gen-*+is  nohpofliintconcurrere;  at 
hicfunt  diverfa  domiiiorum  geneia. 

Ob  j.  (2)  £.  ^.  /,j.  ibi:  nonpnto  boc  agi  inter  virum  ^  ttxarm^ 
tit  donii7WW2  ad  eum  trans/ertitur.  b.  t.  •  ,,  . 

R  E  s  p.  Naturale  dominium  non  transfertur;  hoc  enim  maner  pe* 
nes  uxorem,  fed  ex  fubtilitate  Juris  Civilis  dos  ad  fubilantiam  ma- 
riti  pertinere  dicitur.  L^jo.  C.  b.  Atque  hinc  laltem  didtur,  eflc 
ib  bonis  mariti*  L.  yj.  pr.  b.  L.  21.  $.  ^.  ad  Mun.  L.  ^.  fi.  j.  b. 

Ob  j.  (5)  quod  dg^  in  patrimonio  uxoris  effe  dicatur,  quo  perti- 
nent  textus  autoris  obftantes,  non  ergo  eft  in  dominio  mariti. 

Resp.  Eft  in  patrimonio  uxoris  quoad  cffeftus  dominii  natiiral- 
lis,  uti  ex  verbis  diftorum  tcxtuum  jam  demonftravi.  Sed 

In/to,  qyod  perceptio  fruidluym  pertinear  ad  maritum,  Z./. 
pr.ff\  b,  t.  L.  10.  fi.j.  eod.  L.  un.  §.p,  t.  de  Rei  nx.  a£l.  fruftus  au- 
ccm  feqyuntur  doniiuium  naturale.  .  . 

Resp.  Verumeft,  quod  marirus  non  percipiat  frudus  vi  dominii 
dvili«,  fed  pro  oneribus  matrimonii,  L.  y.  pr.  b. 

Eiieaus  autem  DOMINII  aviLlS  iunt  hi:   maritus  alienare 
poteft, L.  j.  Ci/r  ^. dot. habtr aftione?, L.  ig.  §.  i.Sot.matr. L.  4p. 
:  *  ■  de      ^ 
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de  Furt.  lucratur  acceflionw  rci  dotalis ,  uti  pcr  alluvioncm&c.  arg. 

'  Eflbau^DOMlNflNATVllALKfuttthi:  pcnculumeftuxoriV;   V 
vii.  paji.  fin.  lucratur  omnia,  qua  fton  ad  frudum  ^  L.  hn.  /.  ^.  C 
<fe  Rei  ux.  aS.  vd  acceffionem  Td,  L^  io:pt.  if  /*  i.  h.  pertinent^        ' 
uti  marmoFa  ex  lapidicinis,  L.  /.  §,  ij.  Sof.  matr.  thefaUrus,  d*  Z.  /j 
/. /J2.  partus  ancilw,  ^.  £,  i/r;/.  ^.  . 

Unde  apparet',  verum  non  eflejqtiodZ^n/^i^.  h.  p,  -f^J.  ait,  accef- 
fionesr,  quar  fruduum  hoAiinfr  non  veniunt,  augere  dominium  ma^  •   .      ^ 

riti,  comtanre  matrlmonio;  nam  id  ex  ipfis  legibu$  aliegatis  refel- 
Btw.  '  •  •         .  , 

Oj?!  AHJ,    hn  tfh  pecunia  dofali  tomparata^  : 

fiai  dotatisi  \    : 

jk^FFiKMATVR;  (i)  quia  dos  efl:  coitiplexus  pluritmi  jurium,  ^^^^^^*^ 
^  quo  etiam  JEftirtiatio  continetur-    Namtaj)eademrationeetiamf^;;^[    . 
m  hrre£tatem  yenlunt  ea^  quse  pecunia  teereditaria  comparSa^^^  ^^^ j 
'  . tunt, lu  J2^. ^r.  ibi :  tf  f  qiiidevi pecmia bareditariafmtcomparata^^c^ 
'  JSf  ^*^  i^enfent.  £•  ^.  /.  i.  de  Pes.  har.  Z.  /^  /i  /.  &•  /.  /.  eod*  -  ^  ^ 

Uyo.  f.f.  L.  p.  de  Lel^.2.  Z.  7^.  eod.  CoxtLfttpr.  L.  ;.  /.  j-.  ^.  ^ 
His  jam  accedit  (3)  textus  expreffus  in  Z.  /^.  A.  ibi :  res,  quaex  d^' 
'talt^cwiiacomp(iratafunt^dotakseffe\wd^  Idque  confirma- 

tur  in  L^T^.ff.  eod.  ibi :  permutari  doternpoffe  dicinius  ^c.  ex  pecw 
nia  vt^  remCAtL.1  iuff^  de  'PuB.  dot.^  ibi ;  ut  aos^  jjua  in  pecmia  Utkiie* 
rataejfet^penmaretur^  -'  ^^ 

Onj.L.  {z*  C.  de  ^ir.  dot.  ubi  fundi.dotalis  dominiumnon  acqui- 
rimr  uxori,  fed  marito,  Add.  L.fC.  de  Scrv.  pign.  dat. 

Resk.  Verum  eft,  quod  dominium  foH  niairito  acquiratur,  non 
UxoBi;  uhdentcuxor  rewFvindicarepoteft:  &Tatio.  quoque  clara 
eft,i.quia  jdii  per  alium  aftjQ  acquiri  non  poteft,  d  Z.  12.  ^  At  hoc 
4ion  impedit,  quo  miwus^  reS  fiat  dotalis ,  per  text.  expr.  in  d*  Z.  12.     ^ 
ibii  ai  dotrs  tantum  affio  tibi^competit. 

DiffetxdtLautefk  b. pag. ^S- ^oi  jfimttrallegat DD.  qui  noftram 
ftntentiamdefend|iLint«  t 

Qy.  WIL   Quis  pTigftet  cafuth  rei  dotalis}    ,   . 

P^E  s  f:  f^efriculum  eft  uxorisV  quia  res  naturaliter  perit  el,  cujus  Unt  fag 

*•     dl.  i.  €.  domino,  adeoque  uxori,  &  de  hoc  caiu  Ifiquitur  LeX44^  ^^ 

•  ©bftansinZ;  f.  ^L^.  CdePign.  aCf.X>^ni.LioJ.t.(kJur.Dotri^^^ 
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'^Ex.Ci  (I)  Si  quantitas  debetur;  uti  fi  marito  riindus  8cftimato'aa- 

tus  eft:  nam  tunc  res  perit  marito,  qiiia  jam  ad  uxorem  SBftimati^ 

patinet,  quiXy  cum.l^t qpantitasi  perire  nequitf'/^.  to.pt  A.;  Itst fi 

Quantitas  etjafta  iijaeftiniata  iri  dotem  datalu,  qiiia  ibi  perpetuum 

qoniiniutn  iri  maritum  transfertur,  &  is  taritundem  faltem  reftituere 

.   jteridtur,  quod  perire  nequit,  L  ^2.b^  / 

./    Exc,  (2)  Si  cum  debitor  extrane^s,  qw  ex  neceflitate  promifit 

•  dotejti^  (non  verofi  yel  pater,  veripla.uxor)  non  fiat  folvendaji  & 

maritus  culpam  in  exigendo  commiierit:*  nam  fifei  imputare  debet> 

^uod  non  rigidius  exegerit,  per  text.  ex!pr.  in  Z.  jj,  1.  ibi :;  mputa^ 

^hitur  tihirito^  cur  eumnon  convenerit.  qW  ratio  ceftkt  in  patre  vel 

-     ^  uxorej    nam non  imputari  debet  marito,  quod  a  patr^  &,ujcore, 

^       .       adeoqVieab  iis^  qui  merumtrtieficiumpraftfeere,  non  rigidiMexe- 

gerit,  ^.L\jj.         '   ^    ■  .    ... 

•  Obj.  Z.  ^udejlejud.  ubi  extraneus  non  ddbitoir,. uxori  donatu- 

:/         rus, ^gnatur niarko, 4:ique  dotem  prouiirtit^  &  additur,  proii;ii^ 

^cm iii  iblidum teneri.  ,  .'    , 

f  Resp.  Alia  quaeflio  eft ,  an  promiffor  in  folidum  terieatur^quod 

affirmatur;  iiec  eoim  exceptio,  qu«  donanti  bpp()ni  plbtisrat,  contri 

mar  tum  valet,  d.  L.  ^u    Alia  autem  quacftio  ^ft,  aQ  mari^u^,  mb?b- 

iiis  in  exigendo  dotem,  quae  jam  exigi  ab  obapratodebitore  delegato 

n^quit,  reftituere  propter  culpam  teneatur?  &  Jioc  jiegJitUr,  per 

d.L.3j.  '        '  ;' 

Qv*  IX.     A«  dotMtto  propter  nuptks  Jeturm 
remunerationem  dotisl 

^iffmit  ,  JJ  E  G  A  T  V  R :  naiii  (i)  ita  U3?or  perciperet  rei  donatscfruftus,  quod 

luM.  fogi  '       tamen  falfum  eft,  L./.  C.  de  Don.  aiit.  nupi.  (^)  liulius  alius  fi- 

449.  verh.  ni$  hujus  donationis  ex  legibus  apparet,  quam  ut  fecura  fit  dos, 

refHHnerS'  J  /  f                                                                         .   " 

i^ffM  4atts      Securilas  autem  in  eo  confiftit,  quod  uxor  jusAliquod  dpminii  in 

\        ea  confequatur.    Nam  aftio  in  rem,  feurei  yindicatib  inde  xiatur^ 

ui^ith.  Permijfa.  C.  de  Don.ant.  nupt.  jf.  j.  Infi.  d^  Don.  qua^  fbli  do- 

mino  datur,  L.  27.  pr.  de  R.  V. 

I N  s  T  o,  quod  res  dicatur  e.Te  oblfgata  huilieri ,  L.  ip.  verf.jurtuffl 

.      de  Don.ant,  nupt.  res^autempropriaobligari  nequit,  Li  ^/.  de  Jl.  J^. 

Resi».  Eft  quid^  propriaad  effeftum  fecuritatis,  fed  res  ipfit 

tamen  manet  aliena,  &  hadenus  ei  obligata  dici  poteft ;  nam  hoc 

»iodo  ipiii  dos  quoque  eft  obUgat»  uxori  ^d/L.i$. 

Qy.X. 
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Qv,  X.    hn  indubio  bona  uxoris  fint  dotalia  y 

♦      anparapbernaliai  > 

D  KJP.  Paraphemalia;  (t)  quiados  exprella  voluntate  conftitui 

'^  &inferrid^e^baeccbnftitucio&illatio  autenifadieft,  adeoque 

jnrabari  debet.    (2)  Uxor  in  ea  fe  fundat,indeque  fundamentumin-  . 

tentionis  fax  probare  debet;  neque  (?)  donatio,  qualis  eftdos,prse« 

iiimitur.  Conr.  Stryk.  C.  C.  S.  j,  c.  §.  /.  ^. 

'   EfFedas  eft»  quod  maritus  dotis  fit  dominus ;  at  paraphemalioin 

legitimus  adminiftrator.  Uride  marituls  de  bbnis  uxori»]parapher- 

nalibus  fine'confenfu  uxoris  difbon»e'non  poteft,  .Stryk.  diff.^  17^ 

W.  nwiff.  de  Jitre.  Mariti\  in  bo^.  ux.  c.j.  §.  14.  &  ig.  '  MaifitUf  ' 

enim  jura  uioris  remittere  nequit,  m.  tit.  ne  uxorpro  mar.  L..2^f, 

C  de  Locat.  Cephal.  Vol  2.  Conf.  206.  n.  j.  Fachs.  Conf.  7.  q.j.  vol.  2, 

Soein.  J^.  V,  /,  Cmpio^.  n.  u.  maxime,  fi  res  uxori  fit  daiimofa, 

Mynf.Refp. p^.  n.  14.  Nec  transadio  mariti  uxori.pracjudicat.Crjffr. 

Vol  2.  Omf.  2S^  Menoch.  Vol  S.  conf.  7^/.  n.  2.  etfi  diflentiat  Vul- 

tej.  Vol  4.  Conf  Marp.  XI.  n.  //^;  Quin  fi  res  magni  fit  pranudidi 

^ffelemandatum  uxoris  requiri,  putarit  Me>o.  V,  4.  Cmf.jp.  n, 

gf.  V.y.  &*  Conf  S2un,iy  Stryk.  ad\  Barh.  voc.  Mariftu. /ix.  a.  Ht 

Quserituc  yei-o,  an  confenfus  etiam  ex  poftfafto  accedere  poflir? 

affimiatur;  qiua  ratfliabitio  eft  inftar  mandati.''  Carpz.p.  2.  c^  /j. 

def.  18.  tf  20.    Atque  ita  in  contradidorio  judicatum  cft  in  Curbi^ 

'  HalberftadienfiincaufalJOl^ftauet,  contra  9laHC&«,  in  caufa  «WflKtto» 

contrs  ©(^nuton/  &idenique  in  caufa  ^Btnun^,  contra^rnung. 

Porro  quseritur :  juietiam  ex  conjefturisconfenfum  acceflifle,  pro- 
baripolEt.  ItavifiimfuitCarpzovio  d.  c.  ij.  def.  20.  ut!  fi  fratres  vel 
cognati  prscfentes  fuere  conjtraftui,  quorum  praefentia  omnon  fraU- 
dis  fufpidonem  excludit,  Carpzov.  d.  i.  def  ig.  Si  uxor.poft  mor- 
temmaritilongotemporefileat,interimqueteftes,quideuxon8fcien- 

tia  teftari  poflent,  moriantur,  Carpt.  d  I.  Mafc.  deprob.  ^'^P"*"' 
mr. ».  uMarp.  voL  /.  Conf  2f.  n.  ig.BerLp  2.  c.  12.  n.  iio.Dd.  epui 
Carpx.  d.  l.  defi  2j.  n.  tg.  Inprimis,  fi  in  praefentia  cognatorum  uxo- 
ris  contraftus  perfidatur:  quia  ea  omnem.fraudis  praefumtionein 
«xdudit,  Oirpi.  d,  t.  ij.  df.  ig.  Atque  ita  in  omnibus  illis  caufis  m 
contradiaoriojudicatumftiit,  quanquam  in  pofterioribus  caufis  pn- 
«afententia  reformata  &  contraaus  nullus  declaratu»  fit,  ut  &  i« 
attfa^jffitf/ContrajpWW»  v  Or.X^ 


Isuf.  pag. 
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Qv^  XI..  y^»  5^//rf  Saxomto  tnaritus  tanquam  curmor 
Ugitimus  de  bonts  uxoris  cotifentientis  dtQ/onere  poJlit^ 
vel  an  hdtc  fpecialem  citratbrem  ad  hunc  a&um 
altenationis  adhihere  teneatur'^  ^ 

jD  ESP.  STuificit  maritum  uxoris  confenfu  contraxifle^  qiiia  maritut 

^  eft  legitimus  curator  iiia^  uxocisy  atquc  ita  in  tenninis  id  defeiv 

iit  Carpz.p.  2.  c. .// •  ^^f.  20.  Conf.  Brunn.  ad  L  2.  n.  y.  C  Qm  dar. 

tut.ibique  Dd  GaiL  L.  1. 0.  ijp  num. //.  Mynfdce. u%fp. lo^Brum. 

tent.  2.dcc.  ^4..  n.  2.  &'  del^jj.  nunh  2.  fF^f  ccnf  6j.  n.  ^.  tiWl>^9w 

L.  1.  ari.  fj.  L. y.  ait.  -rff.  Rauchh.pyu  q.  2.  n^  ju  Cokr.p.i.  dec^f^^ 

pjj.CirpT»*  p.  3.  c.  jj.  defjo^  n.  ^.  H.  Pift.  0.  ijj.  n.  10.  Econtrario 

i^cialemrequiricuratoremtrachYZ)/»^.  dec.  jf^en.  lojj^Richt.p.  u 

iec.  i/.  num.  21'.  Wef  u  Conf  2uin  fin^    Juxta  priorem  opinioneia 

'per  tres  confprmes  fententias  ]udicatum  eft  a  Curia  Halbcrftadienfi 

in  cauia  ^ll^^ei^i  contra  ^CM^i,  ^  E.^  ^^^^  fententias  in  cau(a 

Oppm/  contra  ©i^encf  /  item  in  caufa  SKepetln ,  contra  (^^tttjman,, 

'iA  caufa  ^otnung .  rontra  imm^i  &  io  caula  ^scititdfcOe  ^rben 

,  cotttra  Oppichini  (Seben^  '  - 

*Exc.  Si  fint  bona  doralja,  Vel  immobilia  propfer  nuptia^  dbnata, 

ift  hoc  enim  Contpafiumulieris  confenfus  mariro  alienanti  njihil  pro- 

ficit,  niii  biennio  cbpfo  confenfiis  reiterctur  pSr  textum  expreflimi 

iti  auih.  ftve  ame  Q.  adSc.  f^eSej.zhte  bienniumergo  nonvaletcon- 

"traftus,nifi  aOuscuratoracceflerit.  Corpz.p.  2.  c.  ij.  def  2u  n.j.&^^^ 

Itew  0>nf.  ^j,  def^.n.S*  p-  ^*  dec.  143.  num.  2S.  &  de\^}wr.  fofm. 

dec.j.^f  7.  n.jjf.  ts^feq.  Brunn.  adf.  2.  Cfund.  dot.  L.  m.  C.  Rei 

Ux.  aU.  JVef  par.ff.  defund.  dot.  n.  7.  Schneid.  pr.  Inft.  Quit.  ah 

Carp%.p.  2^  c.  ij.  d.  2u  n.j* 

LiB-  XXIlI.  TiT.  IV. 

DE  PACTIS  DOTALIBVS/ 

Qy .  L    Quomodo  differant  pa^a  dotalia  per  modum 

contraflitSy  &  per  nhimam  voluntatem 
\        '  contraBa^ 

.  p^ESp.  Regulariteir  &  in  duibio  intefllguntur  pa^  dotaliafieriper 

i.       modum  contrafiu^;  nam  namra  iiegotii  id  rcqufrit;  niii  aliud 

,  conIlet,&  ifitentio  partjum  per  piodum  ulti»«  voluntatis  dilpo- 
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iicn^i  appareat,  idque  vel  verbis:  do  Ipgo  &c  yelex  drcuixiftaBtiis,> 
quando  fcil.  ^difponit :  ba|  hU  SBfflut  nad&  feinrm  ^dh  t>{«fe«  pbet  jmi]    ^     '' 
iKibenfofle;  Item,  quando Voces:  gcbfiftaft/  vel€«ben>  adhibentur^ 
SnytCC.  SJlj.  0.8^/^2.  fejLl)n.Berg.refoLh,t.       •  /  v      ' 

iVic^ri  cafu  fiifficiunt  duo  teftes,  L.  j2.  L.  ^x,  /.  fin.ff.  ae  Morf^     v       , 
cjuf.  itm.pofteriori  qiiinque  requiruntur,  L.f.  §.f  de  jur.,  douL.f.  ^ 

'^  Afw^  r^f/T  ifo;?.  LmtA.p.  ^^p.  '         .    .        * ' 

/a?  caftt  non  tolluntur,  nifi  difRnfii  utrtusque  partis:  /./,  C.  de 
0.^  A.  Hot  cafu  unus  quoque  recedere  ab  illa  dJfpofitfone  pot-- 
cft ;  qma  ultima  voluntas  ambiuatoria  eft  lisque  ad  mortem ,  arg.  Z. 
^  de  Adinh  ieg.  L.  /;.  €.  de  PaB.  Laut.  infin.b.  ihique  Cnrpz.Adda^ 
tur  Beriick  p.  2.  c.  p*  ft.  2^.feq.  ; , 

/  lUo  cafti  ftatim  die^J  cedit,  etfi  fufpenfa  fit  exaftio  poft  mortem }. 
hoc  effeaimi  non  habet,  nifi  a  die  mortis.  Hinc  fi  pr«ip.or1atur  al*- 
tei-a  pars,  dUo  cafu  transmittit  jus  ad  hatredes,  non  boc. 

m  cafu  aftione  ex  contra^u  aptur;  boc  adionibus  cx  teftav  ; 

mento.      ^  .  ^    .     * 

LiB.  XXin.  TiT.  V. 

D.E  FVNDO  DOTALL 

Qv.  h  hn  marim  alienare  poj^t  res  dofales  m^ 
/i  fervando  fervari  pqffuttt% 

A  ffiblM  atvr;  (i)  ^ui^  maritus  cft  dominus  civitis,  rujua  etfe-  Unt.  f»g. 
-   "  dus  eft,  quod  ahenare  poffit ,  L.  >  C  de  Jur:  dot^  L.  21.  ff.  de^^^]J^ 
Manum,  (^)  quia  ex  Lege  Julia  tan^um  alienari  prohtbetur  ^^^^^^Zmi!^ 
dotalis,  tot.  tit.ff.  ^C.  de  Fmd.  dot.  quae  cxceptio  f\rmaf  regiiltm^^.  - 
inTaiibus.non  excepti&  .- 

Obst.  ^.  22.  C.  de  Adra.  ^peric.  tut.  ubi  tiltor  nihil  alienare 
poteft,  nifi*quod  f^rvando  fervari  nbn  poteft.  . 

Re^I".  Aliud  eft  in  tutorore,  aliud  iii  niarito;  hic  enimtanquam 
dominus  civilis  plus  juris  habet,  ac  ille,  qui  nudus  eft  adminiftrgtor : 

})roinde  ille  nihil  poteft  alienare,  nifi  ex  n,eceffitate;  hic,  vero  pra 
ubitu^  folo  fundo  dotalij  excepto,  res  uxori^  alienat. 
Obj-  L.  m.  ff.  2f.  ibi:  pro  onmibuT.  adepque  &  mobilibus. 
Resp.  Pro  omnihis  praefdiis,  non  tgntum  Italicis,  de  quo  qus^ri- 
tor;  idemque  refpondetur  ad  Nov.  ^^  c.  j.  * . 

...  .: .  .    :Xi&-      •       .'     Aiiii*  . 
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Aliud  autem  eft  in  obligatione  rerum  mobilittm ;  talis  emm  t)bli* 
gatlo  per  Autb.  Si  qm  mmer.  C  ad  SCt.  FeUej.  nulk  redditu^:.  Vid. 
Z.  if.  tit.  i.q.2.  . 

Qjj*  \\.  hn  Lege  Julia  maritus  fundtttn^  pecunia  dotali 
emtumyalienare  probtbeatur} 

^EGAT vft :  nam,fi4^/>7i/7//7doseft,dominiuminperpetuumtran? 
fit  in  maritum,  &  uxor  folam  adionem^x  emto  habet ,  L.  10.  C.  dt 
Jur.  dot.  fipecuniaindotemdataiit,&eafunduscomparetur,resh»: 
quxntur  ibiimarito,  non  uxori,  L.  12.  C.  eod.  &  uxori  adio  dotis 
competit,i^/</.  Atqueidingenerein  L./.  C  de  Pign.  Serv^  traditur : 
Sipofi  datavi  dotem  depecunia  dotis  mnritus  quadam  ctmparavitjju^ 
fia  ratime  dominia  eorrni  ad  emt  pervenertm  y  indame  jure  /ib  e9  po- 
fuerimt  manumifti.  Accedit  quoque  ratio :  nam  furrogatmn  fapit 
naturam  ejus,  cui  furrogatur:  uti  igitur  pecunia  dotalis  pro  iubitu 
aUenari  potuit,  ita  &  fundus,  ea  pecunia  emtus. 

Ob j.  quod  res,  pecunia  dotali comparata^iiat  dotalis.  L.j^.ff.dc  ' 
Jur.  dot.  L.  zS.  eod.  t.  22.  /./.  SoL  matr.  L.  yu  de  leg.  2^ 

RE sp.  Fit  dotalis, :&eandem  confequiturnaturam,  quanipecuniar 
cui  furrogatur,  habuit,  uti  ergo  hsec  pro  lubitu  alienari  potuit^  ita 
&  {Undus  furrogatus.    Atque  hinc  rede.  dicitur,  fundum  hunc  noa 
quaen^i  uxori,  L.  12.  C.  de  yur.  dot.  &  folam  a&ionem  dotis  ei  coflu 
petere,  d  l.  Fit  igitur  dotalis,  fed  non  uxoris. 

Varia^  Concyiiationes  vide  apud  Gotbihdd.  L.  f^»  €^  J>n.Befr 
ger.  Refoh  b.  t. 

-  Qg*  IIL    hn  convalefcat  alienatio  fundi  dotahsyfi 
maritus  pojica  in  perpetuum  $mfequatur 
dominium^i 

SlwtfS*  ^*J-  QH^  ^  ^"^^^  nullum  dft,  nunquam  convalefcere 

^       poteft. 

Rfis  p.  Vera  eft  regula,quando  vitiuni  ab  initib  perpetuum  fuif^ 
&  poftea  novus  cafusaccidit,  uti  quando  res  legatuir,  quse  in  com* 
merdo  non  eft;  tunc  enim  non  convalefcit  legatum,  licetpoftea  in 
commerdo  eiTe  incipiat :  Seciis  in  alienatione  fundi  dotalis:  nam 
tecc  quaj?  in  fufpenfo,  '&  ia.ea  caufa  eft,  ut  confirmari  poffit,  fciL ' 

in  mm^  q«0Bwitu8  g^  pI«misdoounusi  bxcfniai  ^  initio  eit 
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conditio  dotfs,  ut  aliquaiido  cafu  ad  iilaritum  pertenirepoilet  (^o- ^ 
ties  igitur  is  fiatus  ab  inido  eft^  ut  aliquo  caftT  cgnvalefcere  po^fit^ 

Resp.  a.  Non  prohibetur  alienatio,  nifi  ideo,'quia  uxori  com- 
petit %dio ;  aut,  quia  competitura  eft,  Z.  j.  /.  i.  Z.  ij.  L  t.  quaer^ 
.  praanortua  ea,  ceflat 

Qy.  IV^  Sn  comakfiat  almatiofundi  dotaBstJiite-^  ^ 
ratis  vicibus  uxor  cmfentiat^ 

VegatVh.  Z.  m.jf.  ^.C.de\Reiur.  aEf.  Utn  ^ 

^^    O  Bj.  L.  22.  C  de  SCt.  FeJlej.  ubi  intcrceffio  uxoris ,  iterati»  ^'  ^ 
Vicibus  fa€ta;  valet.  monHum 

Re  sp.  In  SCto  VeUejano  ratio  jprohibendl  fda  efl:  imprudentia,)?jd'«> 
quap  ceilat,  fi  iteratis  vicibus  conlentiat;  hic  vero  ratio  prohiki*     - 
tionis  con£^it  in  metu  maritali^  qui  loanet,  etfi|  uxor  centies  com 
fentiat. 

*Obj.  Nw.  fu  c.  u  ubi  alienatio  rerum  immobilium  propter  nu^ 
pfias  donatarum^lronfenfu  poft  biennium  rdterato,  convalefcit 

Hisp.  Loquitur  de  donatione  propter  nuptias,  non  de  dote,  cu-» 
/us  &vor  in  Jure  ma}or  eft,  quam  donatioiiis  propter  nuptias.      > 
LiB.  XXIV.  TiT.  I. 

DE  DONATIQNIBVS  INTER  VIRVM 

ET  VXOREM. 
Qy.  I.    Attdonatio  inter  eonjuges  confirmetw     ' 

morte  donantis^  \'    - 

AFFi «M ATTI,  c/.  X.  b.  quia  tum  ratio  prohibitionls  ceiTatyUt. Uiti.  pm. 
pote  cum  ampUus  conjuges  non  fint :  modo  naturalimorteron.4r»-  ▼•^ 
jugium  folvatur,  X.  j^.  /.  ^.  h.    Secusergo^  fi  (i)  Civili  nw>rte  ma- J2i 
I        ritus  pcreat,  uti  fi  fervus  fit ,  L.j2.  /.  6.  h.  vel  fi  (a)  ob  confcien- 
I        tfcni  fcelei-is  mortem  fibi  confdverit,  aut  ex  tali  deli^o  obierit,  ut 
j»       ffiemoria  ejus  damnetur,  d.  L.32.  $.7.  b. 

Ob  j.  Z.  /j.  /.  7.  h.  ubl  deportato  marito  tamen  confinnatuf  do^^ 
natid,  nifi.revocaveriteam  ante  mortem. 

Rlsp.  ibi  non  agitur  de  donatione  inter  conjuges  pura,  fed  de 
dooatione  mortis  caufa^  quse  ex  apquitate  ita  explicatur^  ne  res  iiico 
ciunbonjl^^portati/^  fed  conjUgi  cedat,  necdecaufisextrafiCcQm, 
'  X3  cujue    . 
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cujus  catufa  eft  odiofa ,  intelligenda  eft'Lcx,;  at  Mpfe  deportatu* 
rcYocare  a^huc  usqiie  ad  iiort^i  nati}ralemjpoteft,i&!tttncipedil; 
'fifco.  .    "  .        -        , 

Qv.  If.  y^»  donatio  inter  virutn  &  uxorem  tnorte  do-. 
,  natoris  confirmetur^  ticet  tanturnper  modum  cm* 
■  '.'.    ^       ventioms/inetraditmefi0afit?..:  .    : 

*   Resp.  Jure  yeteri  verum  mt,  donationes  nbn  confinuatas  fuif- 
fe  morte  denatoris,  nifi  acceflerir  traditio,  fed  jure  riovo  id  fecus. 

Q^.  HL    A»  donatio  inter  cwJMges  vakaf,Jt 
,    juratofiat} 

Donatio  inter  conjuges  jure  Ciyili  &  ajoribus  nulla  eft;  X. /.  ^«; 
la.  i.f.ff.  don.  int,  vk.  Bcrl.  p,  2.  Concl,  /f. XStruv^  Ex.^jo.^ 
tb.  27.  ndso  uf  omne  id,  quod  donafionis  caui^  geftuni  eft,  ipfo  jure 
uullum  fit.  L.J,  /,  10.  ff.  Eai,  Excipitur  ^utem  cafus  fi  donatio 
iuratofiat;  Laut.  C0mp.pug.ys2.  ibique  Berl.  Gail.  L,  2.  O.^.n.2. 
quia  jupimentum^omne  fenrari  debet,  q\iod  «bsque  animac  praejudi- 
«o  impleri  poteft,  c.  Qumvis  ^c.  depaSi.  in  6,  .  Atoueita  in  curia. 
Halberftadienfi  jndicatum  in  caufa  @t*u|m/  contra  i^en  €^^ami 
d.  27,  Mart- 1708. 

.  /      ,  LiB.  XXIV.  TiT.  n. 

DE  DIVORTIIS  ET  REPVDIIS* 
Qv.  I.    hncaptiuitatetoffaturmatrimonitfm^ 

AFFiRMATvade  Jur^  Civili,  L.  ^S.  SoJ.  ma*r.  L.  12.  §.  4.  di  Capt» 
*^  if'  poftl.  Acccdit  ratio,  quod  cum  fervo  non  amplius  polTtf: 
effe matrlmonium.  A^.Nov.  22.  c.  y^^pr.  L..^^.  jf.f^  de Rit.  Nupt.. 
Wbi<onditio,  fi  nupta  efle  defierit,  exiftit,  fi  ab  hofte  capta  fuerit. 
Adeo  autem  tollitur  matrimonium,  ut  ne  quidem  poftliminio  uxor 
recuperari  poflit,Z.^.j^  de  Capt.ist poft/.kdnovo  conCcnfa, d.L. 8, 
li,  i^  §.  i,  eod. 
V9h  L.^.b.  ubi  n«n  folvitur  inatriiuoniuin  eaptivitate. 

Resp; 


Lti,  X3gV>  Tir.U.  Pe  PfVOirTHf  Et  Re? vpm:   is^  '  / 

RisP.  Singulare  hic  eft,  ouod  etfi  matrimonfum  non  fit,  tamen 
uxQres  videanrur  nuptarmi  locmi  retinere  eofolo ,  qiwd  aiii  femere     . 
nvbere  nonpojkt.    Nam  quia  revwfo  marito  mutuo  confenfu  red* 
iiuegrari  pofjunt  nuptise,  Z.  /^.  /.  /.  dc  Capt.  ^poftl.  pb  hancfo* 
W  fpem  matrimonii  uxor  alii  nubere  nequit.  Vid.  mtim.  J.  EccL  ^ 

I^eque  hac  in  re  atiquid  mu tatum  ^  per  Nov.  117.  e.  n.  nam  intet 
)uftas  caufas  folvendi  matrimonii  expreflTe  ibl  refertur  captivitas; 
quin  Imperator  ibi  provocat  ad  prsecedentes  Leges  atque  Confti« 
"tutiones.     .  , 

HODIE  vero  nullo  modo  folvitur  matrimonium  per  captivita^ 
tem ,  etfi  non  fit  fp^  redeundi,  Bfmn.J.  L.  2.  c.  /7.  f.  2p.  donec 
certum  fiat,  mortuum  efle,  C.  Dominus  (fc.  X.  de  Sec.  nupt.  Stryk.  ad 
Biunneni.  d.  L    De  mqdo  probandi  mortem vXiufupr. L.  j.  t.y  ^*^^*  ^ 

Q^.  IL    An  uf/ias  conjugis  deportatme  matrl^      ' '   . 
'    ^.  mniumfolvatur'^ 

>^l<lAtVit,  Z.  ij.  /.  i.  de  Dmh  int.  vir.  &ux.  1. 1.  C.  de Repud^^^- 1^ 
^^  l.j.  /.  /.  de  Bon^ifamn.  Nov.  22.  c.  ij.  modo  ^tera  pars  ^^^^f^l/^J^ 
dumconjugalem  retineati  d.  L.  /.  d.  Z.  j.  /.  u    Nam  indotatam  eamyj^,  ^ 
efl^,  cufuslaudandwn  propofitumell^nec  ratio  sequitatisinecexem ' 
'  pla permittunt ,  d.L.% 

Atoue  hinc  (i;  non  Obst.  L.j6.ff.Soi.  matr.  ubi  conditio ,  fnu- 
fta  effc  dfterity  exiftit,  cum  deportatw  uxor. 
•  RlL s r.  Supponenditertnim habites,  fi conjux  maritaleni affeftv«n       ' 
mutayerit»  d.  L.  i.  d.  L.  j.  nam  fi  hic  deficiat^  jufta  divortii  caufa  eft :  V 
neque  enim  conjux  fcclerum  conjugis  particeps  fijei '  ^senetur.  Sane 
depoctattts  agere  cuntra  conjugeni,  eumgue  ;id  fequ><idum  conipel* 
lere  neqiMt;  ^uia  aaion&  funt  Juris  CiviKs,  cujus  incapax  eft  de-      ^' 
poftatus.  '■ 

Ob^tat(2)  matrimonia  cfle  Juris  CiviHs;  deportatos  auteoi 
•«(ftrjurium  Civilium  incapaces.;  \^ 

.  RssF.  Immo  matrimonia  funt  Juris  Gentium,  &  iSc  etiam  depofr   .    ' 
tatis  communia ;  at  eiFedus  Juris  Qvilis  eis  non  tribuuntur.     .    , 
Deportatis  hodie  aequiparantur«damnati  ad  trirenies,  ad  ,opera9 
publicas^  &  in  eorum  Ibcxmi  fuccejfTere  profcripti,  *  Hi  omites  ergg 
«hodie  jus^matrimoniiretinent;  Si  innocens  conjux animum conju^     .  *'     ' 
galem  non  nattet.  Cohf»  GotL  nd  Nov.  22^  cij..  ; 


I   - 


*        i<5t  Lri.  XXn^.  TiT.  il.  /       ■ 

/        -    ^     Qv.  III.    Vnde  litiUadifferentiafepaYammi 
,      quoad  vimutttnt  y  &  quoad  thorum 
X  ;  .  ac  menfam}  ^ 

jj  Ef  p.  Jure  Civili  pofferior  feparatio  incognita  eft  ,.&ibi  fepar*- 

tio  onmiseratqupad  vihculum.    Idque  contingebat^  vf/ quia 

^        taatrimonium  ipfo  jui«  nullum  erat,  ut  tantuni  fententi^declarato- 

.       ria  opus  faeii^  vel  quia  validuni  erat ,  fed  refdndebatur  ex  )iifta 

caufa.  JSui  plane  matrimonium  non  didtur,  /•  /.  Infi.  de  Num.  H^ 

fkvel  ex  catt&r  qiw  tcmpore  conh^dUs  jam  fuit,  uti  quoa  fpado, 

vitiata  &c.  fit ;  ex  quibus  caufis  matrimonium  non  eft  ii>ib  jture  nul- 

lum,  fed  durat  confentiente  parte;  at  ea  petente,  refolviturttcaqoi- 

tate  quafij  neque  vinculum  fiAftiterit ;  veloL  caiifa  fupcrveniente ; 

quajes  olim  plures  fuere  cx  L.  ^,  C.  de  Repud.  qu»  cauf»  durarunt 

usque  adihterregnum  fere,  poftquam  Canories  coUeai,  &  jus  Ca- 

nonicum  fenfim  introduftum  eft..  .  Hoc  Jure  enmi  omne  divortiiwi 

fimplldfer  eft  fublatum,  &  introdufta  feparatio  quoad  tholruin  & 

menfam^    Crediderunt  nimlrum  .Cauones,  matrimpnium  in  Novo 

Teftamento  facramentum.efle  cocpiilef  eoque  efle  vinculum  indiflb^ 

liibile.    Quod  tamen  nec  probatum  eft,  nec^  fi  elTet,  aliquid  ad  abo- 

kndam  iwrendi  matrimonii  potdlatem  conferret,  cum  fecramenti 

iratio  diftinAa  tamen  eifet  ^  ufu  civili  &  fecubri  matrimonii ,  Dn. 

Par.  in  J)i/p.  de  Matr,  ntm^pral^.  §.  u  . 

Qv.  1V#    A»  ftparatio  quoad  thorum  &mtnfam 
perpetua  ejfe  poffit}  ,       . 

^*  '?*    D  Ksp.  Equidem  jam  antc  diftum  eft,  Jurc  Civili  omnem  diifolu- 

nhltf?^  tionem  fuiife  quoad  vinculum,  nDdlain  quoad  tiiorum  & ma- 

^^^  {am.    Verum  J.  Canonico  dividi  quidem  &  dilfolvi  vit«  confuetik 

do  4)er  feparatiohem  perpetuam  thori  &  menfae  permittitur  y  at  ^effe- 

dxx  ipfo  hseceft  folutio  vincuii,  quia  talis  fepfu:atio  omncmdktri^ 

-  monii  i\ibftantiam  evertit^  ita  ut  pi^na  naturali$fit,efre  conjugium» 

iibi  dl  perpetoa  thori  &  menia^  feparatio :  egregieidprobarZ^». 

Parens  in  Difp.  de  Matrsm.  wom.  Se£f.  i.  §.  jf.  ubi  ita  ait:  Cum 

mim  ad  efienriam  nuptiarnm  pertineat  individua  m^  confuetuda, 

d.  Jf.  i.  Infi.  de  Patr.pot.  pugnat  omnino  cum  ea  perpctua  thori  & 

menfie  feparatio ;  Sc^  cum  #mnis  cJnjagalis  fodetas  m  casununione 

thori 


] 
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coaununione  thori  &  menfje  coniiftat,  hac  in  perpetuum  fublata, 
omneni  CQnjugii  fubftantiam  toUi,  neceflTe  eft ;  nec  qulcquam  rema- 
net,  in  quo  conftitui  illa  comnmnia  conjugum  propria  poflit.  Nec 
movet,  quod  cohabitatio  multis  cafibus  in  perpetuum  impediri  pof- 
fit  falvis  nuptiis.  Nam  nofi-de  cfieftu  quaprimus,  qui  uti  in  pote- 
ftate  conjugum  non  femper  eft,  ita  ad  eum  oWigari  non  poffunt: 
fed  dc  animo,  ut  affeftum  ftildiumque  cohabitandi  retineant^  quem 
fcparatio  perpetua  thori  &  menlae  plane  tollit.  '  '       . 

Qv.  V.     Aft  conjux  conjugem  extra  cafum  adukerii 

&  malitiofa  defertioms  ex  aliis  quoque  caujis        -        / 
dlmittere  pcfjit^i 

^c^v\Acmy  f  cimfentitmt  conjuges,  dubium  vix  eft  jure  naturali,ma-  Drfemie 

^  trimonioni  tolli:  idque  (ij  ex  naturali  illa  ratlone,  quod  id,^^^^*  P^S' 

quod  muruo  confenfu  contraftum  eft,  mutuo  quoque  dilTenfu  dif-^^^^.^^*^^^^ 

folvi  iterum  poffit  /.jf.jfl  Reg.jur.    Et  cum  (2)  conjuges  de  re  i^^^yadmisttm^ 

feu  de  )ure  fuo  cohabitandi,  pro  iubitu  difponere  poffint,  ab  ipfo-r^r. 

taam  aTbitrio  dependet,  an  cohabitationem  corttinuare,  an  ab  illa  re- 

cedere  velint.    Sane(3)  ex  definitione  nuptiarum  conftat,  finemma- 

tnoionii  confiftere  in  individua  vitse  confuetudine,  fi  ergo  conjuges 

nolunr  ita  confuefcere,  definir  finis  matrimonii  eoquematrimonium. 

Neque  (4)  vinculum  aliquod  juris  adeft,  quod  eos  invitos  in  illa 

.  confuetiidine  contineat:  Sane  omnis  obligatio  erat  exconfenfu,qui 

ounc  deficir.    Neqpe  (5)  ex  illo  confenlu  jus  aliquod  tertio  quacfi- 

rum  eft,  adeoque  nemini  jus  cogehdi  ejusmodi  conjuges,  &  ut  invit J 

invicem  cobabitent,  compctit.    Nec  (6)  afferi  potell  liberis  jus  quarr 

fitum  effe  iis  injuriam  heri  &c.    Nam  liberis  nullum  jus  in  res  & 

^iones  parentum  competit,  nifi  quod  educari  debeant,  divortium 

autem  non  impedit,  quo  minus  ad  maturitatem  educentur.    Unde 

(7)  )ure  divino  qupque  nullibi  id  prohibitum  effe  certum  eft.    Nam 

uterque  «)d.ex  fa)t^i  loquirur  de  cafu,  ubi  cbnjux  invit»  conjugi 

ffivortium  mittlr.f  ^onn  fic^  \mMi\>  wnfejnwi  ^cib  S^txUt,  non 

vero  de  »iu ,  wann  ftc^  be^&f  mit  dutem  ^(Oen  oon  einanbet  fct)ett>en« 

Hinc  (8)  primitiva  Ecclefia  divortia  ex  mutuo  confenfupermifit,  uti 

ex  Maldonato  probat  Spanhemius  in  duh.  Evnng.  i^y.  jf.  j.    Sed  & 

(9)  Imperatores  Chriftiani  difertis  verbis  divortia  communi  confen- 

iu  fada  approbarunt ,  &  Juftinus  in  Nov^  /^^  rationem  addit,  fi 

Y   ^  ,        namqut 

Ctocaji  Jv».  CoNxa.  P.  n. 
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Wam^  affe&io  nmua  ma^immia  cmtrabi$^  merito  diverfa  volua- 
'  fas  ea  per  confenfum  dirimit.  Sane  |amUnte  Juftinuin  poenac,  jure 
Civili  in  eoSt  qui  fine  caufa  cpnjugem  dimittebant^  ftatutar,  cefla- 
bant>  ubi  communi  confenfu  repudium  miffum  eft.  Lfi.  C.  repud. 
Isfov.  22.  c,  ^.  Et  licet  id  mutaverit  Juftinianus  in  Nov^  iiy.  c.io. 
fus  tamen  priftinum  reduxitfilius  ejus  if|  d.  N.  i^.        ^ 

Atdifficilior  quacftioeft,  an  conjugi  invita  repudium  mitti  poffit? 
Equidem  jure  Civili  hoc  ex  injiifia  quoque  caufa  fieri  potuifle  pa- 
M^  ex  lege  Conftantini,  qua  maritus,  qui  absque  caufa  legibus  defi-^ 
nita  divortium  fciciebat,  dotem  conjugi  reftituere  tenebatur,  &fi  dd 
lecunda  vota  properabat  (N£.  adeoque  folutum  erat  prius  malri- 
monium,  quia  aliasnon  potuiifet  ad  fecunda  votn  provoiare)fecun-  ^ 
dsc  uxoris  dos  priori  cedebat.  ^.  /.  C  Theodof  de  repud.  L  y.  /./. 
C.  eod.  IJxor  vero  injuria  dimittens  maritum  omniaperdebat  bona  ^ 
&  in  infulam  deportabatur  d.  L  r.  quod  poftea  lege  ITieodofii :  Is 
"enim  eam  faltem  voluit  perdei-e  dotem  &  donationem  propter  nu- 
ptias,  &  prseterea  quinquennio  innuptam  e(fc  voluit  Z.  S*  /-  ^  C. 
Mepud.  Poftquinquenniumigiturfecundo  nubere  poterat,'&fic  vin- 
cuium  folutum  erat.  iHonorius  quidem  reduxit  pocnam  Conftantini 
&  eam  tatione  mariti  auxit,  ut  hic  in  perpetuum  coclebs  manere  de- 
beatjflf^.  /.  2.  C.  Theodof  de  Repud.  Sed  Juftini^nusconftitutioneni 
Theodofii  rcnovavit.  d.  L  S.  Nov.  22.  c.  ij.  /.j.  ,    ^  •   ' 

NequeTepugnat  natura?  ratio:  Namexpaftointerconjugesinito. 
)US  in  alterum  non  eft  translatum,  nifi  quatenus  eft  individua  vitae 
confuetudo.  Eo  momento  igitur,  quo  alteruterdifceditab  illacon- 
fuetudine,  tota  ratio  pafti  ceflat.  Sane  contradiAio  eftaiiquem 
cogi  poffe  ad  mutuuiii  vit«  confortium,  quod  in  animoram  cotijuti- 
ftione  confiftit,  ubi  animi  ab  invicem  alieni  funt;  In  Veteri  Tefta-. 
inento  maritus  diputtere  uxorefli  poterat,  quod  oculi^ejusnonpla* 
ceret.  Deut.  XXJV.  v.  i.fcq. 

Atque  hiric  ob  inimici tiam  capitalem  dimitti  uxoTem  pofle, vel  con- 
tra^  piurimi  ftatuunt  Dd.  Wefenh.  dedivort.n.^.  Fnlt.  Jprud.  l  u 
'r.  21.  p.  12J.  ibiqne  Cyprian.  de  connuh.  c.  ij.  /.  82.  jRennem.  ^wir^ 
prud.  Rom.  Germ.  m.  i.  d.  ^.  th.  2$.  tfj^.  L  c.  Miltonius  apud  Puf^ 
fend.  dej^.  N.  &  Gent.  L  ff.  c.  i.p.  ypi.  /.  2^.  Bruckn.  de  Matr.  r, ' 
i^.  n.  u    Idque  extra  omne  dubium  ponunt,  fi  conjux  conjugi«  v\t3^  in*  * 
fidiasftruit.  Stryk.difp.  de  inftdiis  vitte  firu&is  /.  2j.Bruckn.  d.  L  r.. 
j.  q.  ^.  Scbertzer.  Syjt.  $heoL  ioc.  2y.  de  conjug.  /.  iS.  HincpoiTapa-' 
•tttmorbmnGalUciimjuftainelfedivortUcaufim;  Fid.  infr,  ^g.    - 

Cer- 
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Certiflinjum  ergo  eft  >  jure  natUKe  conjugem  dimittere  conjugemt 
pofle  etiam  invltam,  inprimisfi  capitalis  inimiciria  accedir.     Neque 
jus  divinuni  antiqui  faderis  ab  inde  recedere  probavimus  ex  textu 
iXkDeut.  XXIV.  V.  Lfeq.    At  majus  dubium  efl:  de  novo  fxderc: 
Servator  divortium  onme  prohibere  videtur  folo  excepto  adulrerio. 
Mattb.  j.  z\ji.  ^  f •  2^.  V.  7.  MiiTc.  10.  v.  ^.  Verum  mox  pleniuspro- 
babinms  vocem  5iroff«av,  quam  Servator  adhibet,  nonadqlteriumfal- 
tem  denotare,  fed  quamlibet  turpeni  caufam,  adeoque  Sen^ator  plu- 
res  divortii  caufas  admittit.    Sane  Chriftiani  Iiuf)eratores  generali- 
tcr  illani  vocem  intcUexere  &  plures  divortii  caufas  legibus  ftatue- 
runt.     CONSl'ANTlNUS  MAGNUS  divortia  etiam  ob  homici^ 
dium,  crimen  medicamentarium,  fepulchrorum  diifolutionem ,  &  le- 
nocinium  admifit.  Tbovmf.  Infl.  ^urhpr.  div.  L.  ^.  c.  3.  jf.  (^j.  Coiif. 
Z.  2.  C.  de  Repul    THEODOSIUS  &  VALENTINIANUS  extra 
7LAu\tQTmm  quatuordecim  &  plures  repudii  caulas  ftatuerunt,  uc 
veneficium,  Plagium,  latronum  receptionem,  falfum,  abigeatum,  fu-  _ 
fpe£tum  cum  aliis  commercium,  inlidias  vit«  ftrudlas,  verbera  &c. 
.  L.  S.§.  2.  ^3.  C.  dcRepud.   JUSTINIANUS  omnes  illas  cau- 
fas  in  fiov.  22.  c.  /f.  itcm  Nov.  iiy.  c.  g.  ^  ().  repetiit,  &  LEO 
,  ad  easprovocat  in  Nov.  jo.  ^jl    Atque  ha&  Conftitutioneseoma»- 
g/snotandaBfunt,  quod  CONSTANTIM  aevo  omnes  fere  Patres 
Conciiii  Nicseni  floruerint,  magnique  ab  eo  habiti  fuerint.  TbonJif 
hfi.  yur.  Div.  L.j.  c.j.  jf.  64.    THEODOSII  temporibus  Cyril- 
ius,  Auguftinus,  Ambrolius,  &  alii  pii  viri,  temporibus  JUSTINIA- 
^l  vero  Agapitus,  S.  Benedidlus,  Hieronymus,  Damianus,  Grego- 
rius  vixere,  quj  contradiduri  omnjno  hujusmodi  Legibus  fuillent, 
ii  eas  Sacra?  Scripturse  contrarias  credidiffent,  ArcuuY.  de  Divort. 
pag.  27.    Sane  Ambrofius  in  aliis  quoque  fimilibus  caufis  (h^^q  oppo- 
fuit  Theodolio,adeout  eum  cxcommunicare  quoque  aufus  fit.  Thea- 
dmt.  Hift.  Eccl.  l.  p.  c.  jo.  Enfch.  cbron.  I.  u.  c.  ig.  Arcuar.  d.  I.  Sed 
'&omnium  moratiorum  gentium  eam  fententiam  fuiffe,  easque  ex- 
plurimis  caufis  divortia  pemuiifie,  probant  Seld.  de  Ux.  bcbr.  L.j. 
c.  21.feq.Lynk.  de  Uf  divort.  Sc£i.  2.per  tot.  StryL  dc  Divorf.p}  opt. 
mfid.  f.  i.  Pnffend.  de  J.  N.  &"  G.  L.  6.  c.  u  /.  22.  in  fin. 

Qb).  (i)  (^od  ex  dodnna  Serv^atoris  divortium  non  nifi  ob 
mo^mtLv,  five  ob  adalterium  permittatur,il///r//»-  F-  v.  j2.  Cap.  XJX. 
v.g.Miirc.  X.v.^.  '  - 

Resp.  (i)  Vox  illa  TTo^iiu  generalis  eft,  &  intelligi  poteft  de 
qualicunque  turpi  caufa,  uti  id  ex  genio  lihgu»  Ebraica?  &  concor- 
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dantibus  pluribus  S.  S.  locis  probat  SeU.  de  Ux.  Ebrm.  Z.  j.  ri  2j. 

JI//7;.  ^^  i/f.  Cbrifi.  D.  j.  /i.  /^.  /7.  &*  2/.    Adeoque(5^  nulla  ratio- 

ne  ad  iblum  adulterium  reftringi  poteft:  eaque  necmens,  nec  in- 

tentio  Servatoris  fuit.    Quod  (?)  vel  ex  occafione,  quae  huic  effato 

caiiram  dedit,  apparet :  namflorebanttempdribusGhirifti  duse  fcho- 

te,  Sanmtaanorum  j  qui  aflerebant,  uxorem  faltem  'dimittendani  ob 

rem  turpitudinis ,  juxta  Deut.  XXIV.  v.  i.feq.  ibi ;  propter  aliquam 

turpituainem.    Et  ffille/ianorum ,  qui  non  tantum  ob  turpitudineni, 

fed  &  ob  qualemcunque  aliam  caufam  uxorem  dimitti  pofle,  ftatue- 

bant,allegantes  textum  inDeut.  XXIF.  v.  ufeq.  ibi :  finon  phceret 

0culis  ejus.  Hieron.  ad  Efni.  IIX.  Af.^jer.  de  f/t'.  Cbrifi.  Dijf.y.  tk  8» 

^f.    DehaclitePharilsei  interrogabant  Chriftum,  qui  SammaKinos 

fccutus  omnia  divortia  extra  Tto^eiuvy  five  rem  turpi tudinis,  prohiberi 

ait:  Cumigitur  (4)eo  tempore  nullaJudacorumSeaafuerit,  qure,  ob 

folum  adulreriimi  matrimonium  dirimendum  efle,  ftatueret,  eflfatum 

Chrifti  nulla  ratione  eo  reftringi  poterit.    Sed  &  (5)  fupervacua  &    ' 

inutilis  fuiflet  iUa  exceptio,  quia  ex  legeHebraeorum  adulteri  capite 

pledebantur,  indequenon  per  divortium,  fed  morte  vinculum  rum- 

pebatur :  adeoque  illa  vo^veicL  de  aliis  neceflario  caulis  turpibus  in- 

telligendaerit.    Nam  (6)  m  turpi  caula  ceflat  illa  ratio  imperfedlio- 

nis,  in  qua  fola  divortii  caufa  fundatur :  maritus  enim,  qui  odioha- 

bet  fcrminam  jufta  cx  caufa,  &  qui  fine  animae  periculo  cum  eacom- 

morari  nequit,non  peccat  eam  deferendo.    Neque  (7)  Servatpr,  qui 

mutuum  amorem  adeo  commendat,  animos  cogere,  &  vel  ad  defpc- 

rationem  vel  majora  peccata  conjuges  allicere  voluiflTe,  videtur.  Sed 

&  (8)  ipfum  Paulum5r<?fv«rt¥  illam  non  de  folo  adulteriointellexiflc, 

velexindeapparet,  quia  ipfe  praeter  adulterium  etiam  malitiofam 

defertionem  pro  julla  divortii  caufahabuit,  /.  Cor.  7.    Nec  (9)  pri- 

ma  Ecclefia  alias  caufas  exdufit,  nam  exempla  eriaro  a  temporibus 

Apoftolorum  exftant,  ubi  uxores  viros  fuos  infideles  deferuere. 

lynk.  de  Uf  Div.' SeQ.j.  m.  2.     Unde  (lo)  Maldonatus  fcx  caufas 

divortii  ex  decretls  Ecclefise  notavit,  fcil.  fjcvitiam,  furorem,  hserc- 

fin,  fodomiam,  fi  ex  cohabitatiene  graveimmineat  pericidum,&mu- .  • 

tuum  diflenfum.  Spanb.  Duh  Evang.  /^7,  f.j.    Sed  &  (11)  religio- 

fiflimos  Imperatores  vocem  illam  Tc^Am  generaUter  interpretatos 

elfe,  pluresoue  divortii  caufas  ftatuifle,  quin  &  ex  injufta  caufa  tf- 

vortia,  praerata  faltem  pcena,  permififle,  fupra  diftum  eft,/quod  vel    • 

ipfi  non  fafturi,  vel  Patres^  eo  tempore  viventes,  non  paffuri  fuif- ' 

fent. 
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fent,  fi  diyinis  legibus  bscc  jura  contraria  effent,    Sed  &  (la)  plure?    • 

Theologi  inillafententiafunt,  Servatorembicnon  permodumman-    ' 

dati,fedenunciativeloqui,  adeoqueellatumhocexempli  magis,quain 

adilringendi  vim  babere,  indeque  ex  regulis  inrerpretationum  ad 

oames  cafus,  ubi  fimilis  vel  major  ratiofubeft,  extendj  debere.  Grof. 

apiid  Maj.  in  Ux.  Cbrifi.  /?•  j,  th.  i^.  Vid.  Refponfum  mox  fequens.  . 

Sane  (13)  in  effeftu  tota  Ecclefia  hodiema  cenfentit:  quidenim 

iiliud  eftfeparatio  perpetiia,  quoad  thorum  &  menfam,  quamdivor- 

rium?  anne  ea  necefliras  cohabitandi  eoque  eflentia  matrimonii  10 

perpetinun  tollitur?  Quid  ergo  fupereft,  in  quo  vinculi,  five  unita- 

tis  carnis  qua^am  ratio,  vel  efFeftus  fupereflet.    Sed  etfi  detur 

(14)  Chriftum  de  folo  adulterio  fenfifle,  fane  Chriftus  non  legis- 

latorem  agit,  utpote  quod  nec  facere  poterat,  fubjeftus  ipfe  jUr 

risdiftioni  Romanse,  fed  dodorem;  unde  luum  imperium  a  leculari    ' 

perperuodiftinguit,  yoh.  iS.  v.j^*  nec  adulterae  jus  dicit,  fed  adpcc- 

nitentiam  eam  dudt,  ^ob.  8-  v*.  u.    Quod  in  prsefenti  cafu  {15)  extra 

onme  dubium  pofitum  eft:  docebat  enim  populum,  qui  eum  feque- 

batur,  Matth.  V.  v.  u  &*  2.  Cup.  XIX.  v.j.  Marc.  X.  v.  i.  inculca- 

bat  d  perfeftionem ,  fe^D  MDf  ommen  &c.  d.  c.  V.  v.  fin.  atque  hac 

occalione  homicidam  vocat,  qui  proximo  fuo  irafcitur,  ibid.  v.  21. 

aduJrentm,  qui  faltem  concupifcit,  ihid.  v.  2y.  Sacrilegiiim,  omnem 

afleverationcm  religiofam,  v.  jj^  ibid.  &c.    Non  hae  funt  leges,  qui- 

bus  obligamur,  fed  perfeftiones,  quibus  meremur ,  fi  ea  perficimus 

Sane/16;  fi  efiata  Servatoris  vim  legum  obtinerenr,  is,  cui  toga  au- 

fertur,  pallium  quoque  dare  teneretur,  Matth.  c.j.  v.jS.  quod  ta- 

"  men  ipfi  Theologi  negant.    Gertum  ergo  (17)  eft,  Chriftum  non  le- 

gem  civilem  hic  dare,  fed  commendare  folum  virtutem^  non  pocnis 

foercere  eum ,  qui  jufta  ex  caufa  divortium  facit ,  fed  pra^mio  vir- 

tuei  ddlinato  eum  privare,  quod  ex  fequenti  objedione  clarius  ap- 

parebit.'"   . 

Obj.  (2)  „ServatOTem  non  cx  ratione  perfedionis  faltetn  divor- 
^tia  improbare,  fed  ex  ipfo  creationis  fado,  adeoque  ex  rationena- 
^ras:  Percontabantur  enim  Pharifaci  ex  Chrifto,  an  liceat  homini 
9idimittere  uxoremftiiim  quacunque  ex  caufa^  Matth.  XIX  v.  j.  Ne- 
9,gabat  Servatoy,  provocabatque  ad  primam  inftitutioncm :  &  ex  eo, 
j^uod  DEUS mum  murem  unamquefmiinnm  creaverity  eaque  lege, 
^t  unafint  caro^  junxerit,  concludit,  hominem  i^,  quod  DEUS  con- 
jyjtmxity  diffolvere  nonpojfe.  Indeque  eum.  qui  dimiferit  uxoremfnam 
yff  aliam  duxerity  nmbari^  ^  eum  quoque  mcecbariy  ^ui  dimijfam  du- 

Y  3  ^xerit. 


.         ^  9 
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^m>.  d.  c*ip:  V.  4^  ^A-  Ex  quibus  fatis  conftare  ap'prit,  Serra- 
jjtorem  non  nudum  confUium  hic  fuppeditaffe,  fed  ex  voluntate  & 
^fado  Creatoris  prohibitionem  deduxilTe :  quod  vel  ex  eo  extra 
j^pmne  dubium  poni  videtur,  quia  Secvator  Judaeis  inftantibus^  quod 


^legeMoJts  divortiapern^ijfafiiermy  replicabat,  Mofen  oh  (rxA^goxtf^ 
yjiiav  jh^dais  idpermifjfej  abinitio  autem  aliud  ohtinuiffe. 

Resp.  (i)  ,,Non  ex  omni  fa£l:o  Creatoris  jusoritur,  nifi  fimul 
'i^voluntas  jus  condendi  apparcat.  *  Equidem  quicquid  DEUS  agit, 
,,pcrfefte  agit,  &  quicunque  imitatur  has  aftiones,  perfe^onis 
j^pracmiumconfequitur,  at  fton  ex  omni  fado  ncceflitas  infertur : 
jjEgregie  id  explicat  Grotius  1. 2.  c.j.  /^  p*  n.  j.  exprima  illa  condi- 
^^tione^  qua  uni  mari  fwminam  non  nifijmam  DEUS  attribuit^fatis 
^yapparere^  ait ,  quid  DEO  fit  gratifitmumy  tf  binc  fe^uiyfemper  id 
^ffidjfe  egregium  ac  laudahife^  non  tanien  ut  aliterfacere  nefas  effet^ 
^^quia  lex  wi  non  eft^  ihinon  eft  legis  transgrefiio^  at  lexdc  ea  renuUa 
^^iUis  temporihus  exftahat.  8c  mox:  ex  hac  tam  arSia  amicitia  inftitu- 
y^tionefatisapparet^  DEO  gratijfimum  ejfe.y  ut  perpetua  fit  illa  con- 
yfjunBio^  non  tamen  eo  evincitfir  a  DEOjnm  tunc  imperatuntj  ne  qua 
,  '^^de  caufa  foedns  fotveretur. 

Sane  (2)  facpius  jam  di<Sum  eft,  Servatorem  non  legislatorem,  fcd 
-doftorem  &  virtutum  prafconem  agere,  qui  bmnia  ad  initium  i-  e. 

•  ad  ftatum  perfedionis  reducere  vult,  ad  illum,  inquam,  ftatum ,  ubi 
unum  virum  unauxore  contentum  efle  po{re,ipfa  natura  teftataeft; 
Provocat  igitur  merito  adfaftum  hoc  creationis,  non  ut  tanquam 

*  legem  hominibus  proponat,  &non  facientibus  panas  minetur :  fed 
ut  homines  allicerct  ad  imitandimi  praemia  promittendo. 

r  Atque  hinc  (3)  notanter  opponit  legem  Mofis  ei,  quod  ab  initio 
obtinuit,  notanter,  inquam,  opponit  ftatum  perfeftionis  &  ftatum 
CKhi^oHMpliugy  feu  corruptionis :  Quo  iufo  non  improbatlegemMo- 
fis,  qu«  Itatui  imperfeftionis  accommodata  eft,  &  quae  propter  du- 
Titiem  cordis,  k  e,  propter  imbeciilitatem  hiumanam  multa  homini- 
bus  indulget,  quap  cum  primae  illius  aetatis  perfeftione  pugnant.  At 
non  fufficere  ait  Servator,  ad  legem  bonum  cflTe,  fed  ea  quoque  evi- 
tanda  elTe  monet,  quas  cum  peneftione  pugnant,  etfi  impune  iieri 
poffint.  Atque  ideo  ad  initium  i.  e.  ad  ftatum  integrum  provocat, 
ubi  absque  libidine&  odio,quae  verae  divortiorum  caufa?  funt,  homi- 
hes  vivebant;  indeque  fugillat  legcm  Mofis,  utpote  bonam  in  ftatu 

.         cor- 
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forrupto:  fed  fugillat  huinanam  imbecillitatem ,  cui  ieges  indulge* 
hant^  &  inculcando  rcgulas  perfeftionis  infirmitati  illi  fuccumt.     , 

Sane  (4)  diverfa  plane  fuilTe  officia  Mofis  &  Servatoris  alibi  vidi- 
mus ;  bic  eft  Propheta,  virtiitum  Do^or  •  qui  confcientiac  hominum 
coniulit,  eosque  non  falrem  impunes,  fed  &  perfeftosiatque  virtuo* 
fos  effe,  vult,  indeque  non  pccnas  civiles  ftatuit^  fed  ea  dogmata  iis 
inculcat ,  quae  in  vita  dvili  citra  metum  pocnae  negiigere ,  at  guibus. 
in  vita  aeterna  pnemium  mereri  poffunt.  lUe  e  contrario  legislator 
dl,  nec  tam:confcientije,  quam  reipublicae,  ejusque  tranquillitati 
confulere  voluit,  indeque  non  perfeftionem  internam  a  civibus  exi- 
git,  utpote  quapi  fubditorum  confcientia?,  &  clericorum  corap  relin-, 
quit,  ftd  regulam  vitap  civili  pnefcribit.  lUe  igitur  perpetuo  homi- 
nes  ad  ftatum  innocentias,  qui  dt  ftatus  perfeftionis,  remittit; 
hic  vero  leges  fuas  ad  ftatum  corruptum  accommodat,  &  ea  e^dgit» 
qua:  pro  pwfenti  hominum  conditione  cives  prapftare  poffunt. 

Quando  igitur  (5)  Servator  concludit,  quod  is,  qui  uxorem 
fuam  dimittit,  &  aliam  ducit,  mcechetur,  &  quod  ille,  qui  dimif- 
fam  dttcit,  itidem  mocchetur,  id  intelligi  debet  eodem  fenfu,  quo 
adoiterium  committere  dixit  eum,  qui  aliam  uxorem  afpicit  ejus 

concupifceodfc  gratia,  &  quo  homicidam  effe  ait^,  qui  iratri  ira* 
ff/tnr. 

Neque  {6)  Scrvatoris  intentionem  hic  fuifle  jus  fe«  praecepta 
fian%  tradendi  ex  v.  10.  ^feq.  clariffime  apparet.  Cum  enim  Jtt- 
<tei  hoc  eflato  Servatoris  perterriti  reponerent,  non  expedire  nuherCy 
fieafit  catifi iminis^rcplicshTitServTitorj  non  onrnes  capere  boc  ver-^ 
hmyfedquibus  datum  efli  Si  vero  jus  naturac  docuifiet  Servator, 
omnes  rationem  natura?  capere  potuiffent,  nec  fpeciali  ad  id  re- 
vehtione  aut  gratia  opus  fuiffet:  Certiffmium  ergo  eft,  Servato- 
rem  non  de  morali  hominum  facultate^  quid  jure  facere  (^offint, 
loqoi^  fed  de  puritateanimi,  de  dono  continentia&  eique  cenjunAo 
prannio:  Atque  htnc  notanter  maritum^  qui  uxorem  non  dimit- 
tit,  &uxorem  dimiffam,  qua?  innupta  manet,  refert  inter  evnuchos, 
qui^fe  ipfos  caftraverunt  propter  regnum  coclorum:  Commen- 
dat  igitor  Divinus  Servator  cotqugibus,  ne  luxuria^  caufa,  vel  oifio 
uxoris,  ad  divortium  procedant,"fed  ut  refiftant  libidini,  ut  fe  ca- 
ftrentamorevirtutis,  iisque  regnum  coclorum  tanquam  continen- 
tiac  prannium  promittit.  Merito  autem  ait,  omnes  verbum  hoc  ca- 
pere  non  poffe:  Segula?  enim  virtutum  Juda^is  pene  incognita^ 

crantj 
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crant,  illi  ad  beatitudineni  fufficere  putabant ,  ad  legem  bonum  efTe, 
^erfediones  autem  divinas  iniitari  necvolebant,  nec  id  necefle  pu- 
tabant  Haccigitur  praecepta  virtutumeique  deftinata  pi^ajniianon 
nili  ex  Evangelii  doftrina  capere  poterant,  1, 

Sane  (7)  fi  divortia  cum  natutsc  jure  &  primse  inftitutionis  lege 
pugnarent,  nec  ob  duritiem  cordis  Mofes  ea  permittere  potuiflet, 
nec  Deus,  cujus  jujQTu  &  nutu  leges  tulit,  illam  de  divortiis  probatu- 
rus  fuiffet. 

Ob  j.  (3)  Qudd  Paulus  fimpliciter  divortia  prohibere  vel  falterat 
improbare  videatur  /.  Cof.  7-  v.  10.  &^  //•  ibi:  iis  antem^  qui  matri' 
monio  junEli  fmt^  pracipio  non  egOyJed  dominus^  uxorem  a  viro  non  i 

difcedere^  quodfi  aifcefferit^  manere  innuptam  ^c*  £7*  vir  uxorem  nm  \ 

dimittat.  \ 

Resp.  Paulus  non  agit  legislatomn ,  neque  enim  ea  facultas 
privato  competit,  fed  allegat  legem  perfeftionis,  atque  in  eo  pra^ce-  , 

Etorem  fuum  imitatur:  Neque  in  genere  omne  divortium  impror 
at,  fed  quod  non  ex  jufta  caufa  fiebat :  unde  &  malitiofam  defer- 
tionem  y)fe  pro  caufa  jufta  divortii  admittit.  /.  Cor.  7.  v.  ij. 

Ex  quibus  apparet,  tolerandum  non  effe  errorem  Canonum  in- 
c,  /.  c.  2.  c.  J2.  q.  7.  qui  ob  textus  ante  allegatos  nec  pcradukeriuni 
vinculum  toili  putant,   quem  errorem  notavit  &  refutavit  i?.  P^-  ' 

rens  in  Difp.  de  Matrim.  mom.  proleg.  §.  1. 

Hoc  )am  principio  pofito,  facile  apparet,  Tbeologum^  gusefitum, 
«um  divertefe  ab  uxore ,  num  fratriirafci,  num  liberalitatem  non 
exercereliceat?  negative  refponfurum  elfe,  quia  omnia  hacc  pu- 
gnant  cuhi  perfeftionis  regulis;  Si  auteui  Mofen  aliumque  Legisla- 
t<yrem  de  his  percontaberis,  omnes  quarftiones  affirmabit:  jura  enim 
humana,  ad  ftatum  corruptum  accommodata,  ejusmodi  aftusper* 
mittunt,  nec  in  vita  civiu  pana  in  ejusmodi  imperfeftos  homine»  I 

ftatuitur. 

Moribus  certum  eft,  Dicafteria  non  nifi  ex  duabus  caufis  divortia 
permittere  pofle;  at  Principes  ex  omni  jufta  caufa  difpenfare  pof- 
iunt    Notabile  circa  hanc  materiam  eft  Refponfum  Facultatis  Via-      ^ 
drinse,  tam  Theologic»,  quam  Juridicae,  in  caufa  quadam  iUuftri 
compofituimmcreturque,  uthic  verbotcnusinferatur.  • 

RESPON,     ' 


.  ^^-  -\-X > ^    .  -.  -i  -  i v^.  .<i«S^.  - 
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RESPONSVM. 

\itmadi  uniimisi  Manoai  ■AQm,  fo  iwifdixn  N.  N.  unb  tcff^n  ^i^ 
y^  sattin ,  ubtx  tivctn  ^mmvin^  tmmn ;  famt  e inem  Vbm^t  luge* 
fmtgtfUnbunfer  dmt(f<m^affr(«9i(d^t<^^2>encf(R  cum  rstiooibiu  dubi. 
^di  &  decidendt ,  ub<r  bie  ^raqe  oertanget : 

<Dfc  iticl^t  {>ffwiibeneiiUmflanb«t  «4C^ /unb  brtbereiteSfpa- 
rauo  in  pcrpetauai  &  ad  diem  faulem  verankffer  /  bie  Sr<tu  Mxdif 
mit  b«r  ganeCic^enSc^efbiing  jufricbcn/ Mitb  wntetrCondi- 
doo  htft  einer  gen>if|en  Sommen  ^eibee  felbf  len  barunt  ange< 
^Umt  Se.  K6ntgu  tna/.  tnte  unx^erff  grein  (Bcmffen  nun^ 
in^rObA&  Vincalum  fflatrimoniale  gan^lfi^  roiviren/Ultb  ^em- 
pronio  oUenfaUs  mitreffi  aUergndbi^er  Dirpenfatioo  ^v^isf 
ia)citteeX?ere^ltc^«ng  «Jerflrtrten  tonne? 
^  ^abenwit,  unbfon>ol)(  eme  Kbe  Facoitatfur  iidi,cim^ln  tinmgit* 
famteii  Coavcom.  mit  Slei§ ,  unb  ber  @acben  ^icbtigf  eit  nac^ ,  alle^  (f 

tl»Og(n  ^  m^  ^ften  b(mned)fi  n>tr  Decani ,  Ordinarios ,  Seniores  utlb  anbC 

ic  Uoftoivs  ber  Theologifc^  *  mt  Joriftifcben  Facolrdteni  auf  ber  jtonidf» 
imt)  ^^ur'§urfli.  SJrantKnburgifcJxn  Univerlitdt  {u  ^rancffurt  an  tw 
tH)«,  bof  lu  grunblic^er  €ntfcfeeibun9<inetb(rmafren  fheitisen  @acb< ,  anf 
wrbe^  (ine  ^rage  0? :  VOm  f&t  Urfac^en  bfe  Oi^en  3«  fc^etbe»/ 
iM(^«^bemtid^en  ^c^tenin  unfer  n  ^£»angettfd?en  Ck>nfiftoriU  ^» 
gebra^r  unbjugelrtflen  (cyett/C^tK  bag  eseiner  Difpenfation  be« 
biJrffe?  (ine  anbere  aber :  <Db  mb  xoie  xoeit  t>ie  ^o^e  wclrlic^ 
0bric|0eit  etxx>an  weiter  difpenfircn  mcge  ? 
'  aS  be^bdi  bab(n  t!>ir  aa(rt>orb(rfl  fur  Sfugen  tit  Sfntwort  unb  b«i 
6(brug  mfttt  >£)(9(anb(^ ,  ndd^ ,  Qii  tt  uber  biefe  ^c^e  Don  boi 
Suben  8(frafl(t  wotben,  il)nen  i>it  i&6ttli^t  &it*&nfemd  t>ora^flcH<f, 
teibfciblieftbarauf:  XOrt8<0<Dtt3ufrtmntettgefugt,foU  bermenfc^ 
ntAt  fd^eiben,  MattL  19.  wetc^e*  wir  bann  bialg  ftor  ein  b(ilifl(*  «o- 
raiif(i<«  ©efe^ODtti^  l)alten  unb  anwbmcn.  S>(mnac|)  abcr  bie  mo- 
*n!ifc6<  @(f(^f  9l<tci>  wn  b(m  Slnfang  b(r  @(t)6pfung  ,  unb  m  b(m 
Scara  ineegcitatis  i{)t(n  Urfprung  nc^mw/  unb  unt(r  brmfelben  in  be« 
bocbfhn  ^SSoflCommen^eit  »erorbn(t  finb ;  S)i(  g»(nfcben  oucb  m  ble* 
fem  staw  fd^ifl  8(»(fen,  folcfee  ©efe^  aHe  t>oDf6mmlicb  |u  baltw ;  ^^e» 
onf  ab(¥  b(r  Sotos  corroptionis  erfol^d/  in  to(l(|)em  bi(  wnfc^en 
fbiib(rli(&  on  ben  iTraffitrn  btf  ©emut^  wib  ber  @<cl(n  ^8#j.9<J 
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f(^n>d(^t  n)Otb(n,&a§  fte  biefe  sottlic^e  moraiifd^e^efe^e mUmmlx^  |tt 
^altenunwtmogentnvbiben;  Sll^PommenjwoSragenMt: 

/♦  0b  bic^o|)e  «>c{tlid?e<DbiJ2?eit/  tt>c(c^c  rcir<>rtftet  i^/ 
i^re  (Kefcge  burrf?  ginpAiigmitrel  4«s3u  fdhtttt/  get>alrc»  ober 
bem4c^ttset  fe^  /  in  vita  civiii  bie  ttizn^d^en  nad)  btt  u^t* 

{pt^n^U^zn  X>oUt<c>mmen^eit  ber  Morai-  (^feQe^^nongefb 
)c«/ob  fte  in  bemjeeige»  tatu  corruptionls,  cber  vKXt^pnut^ 
iUs ,  bcfjert  f«big  ftyrt/  bennoc^  ju  exequire)» ,  uv^  nngead[^et 
foU;e6  belianbisenXX^iebem^iUeno/  jur  *£^  mit<Bva><iU  su 

a.  «2)b  nid^t  bicfe  moralifc^e  Regut ;  ba^  tttonn  unb  XOeife/ 
fb<5(!>tr  burc^bicifi^e  3ufrtmmengefiJgt,ber  tTlenfc^  nid^ 
fc^eibenfbUe/  4ud;  in  ftd;  fetbfJ  fotc^e2fbfaUe^rtbe/i»elc^ 
tiefer  &a&ft  eigcnen  2frt  unt>  Vlamt  mdff  in  sotrUc^ 
©d?riffc/  uv^  in  bcr  gefunbcn  nattSrlic^en  lPernunf|t  ^egrtin* 
bet  feipn  /  unb  |>ie^cr  gesogen  «?erbent6ro»en  ? 

9DBa^  blf<erf?eSrage  beirlfft/  fo  emjjfdngt  &lcfclbe  fnfonbet^lt  efne 
fot^ane  gtldutitung  auts  &en  ubrlflen  ^yempein  Deg  »^c^ant)c««om$^e* 
6ru4)  unb^^otMfc^iag;  tann,nad)  i)ejffnQ(u^fpru^i>£rmadba^  DOQfom^ 
hiene  morabfcf^e^efc^e,  l)a§  oucl),roann  cinernut  cln^cibanfie^et/  ft< 
iu  bedei)tren/ein$l)(brucl[),unt>  roann  einer  fcinen^ruDcr  ^ait/eln^o^ 
fc^lagfeo/  inniaffen  banu  tiieMoralitdt  be^  Critninis  ^auptfdclE)fic()>  in  anh 
mo  beflf^et/  unJ)  fp  eiel  an-i^m  irl,felbfseg  DoBbrnc^t  roirl>,ob  feon  be» 
E  vent  att«  gurc&t  fur  ber  Stratfe.oDej  bur^  anbere  >£){nberunfl  x&^\  etfolgt. 

^OBannnun  bietve(t(ii$eDbridf(it  ^ierna$aud[)tnbemStatacorrup'do-' 
ni»  mlt  iftren  3«>an9'«Witteln  t>erfa&ren,unb  bie  In  berje^^gen  ttcrberbfen 
9^atut  be^^enfc^cn  elndcn)ur^e(te  funbfl^e  AfTcacn  mft  fo(c^et@tren9i 
mife^enwo(te/tt>ittbe  fcfne  menfc|)(i(i)eSocietdtmebrubnd  bielbenunbb» 
fleoen  f onnen.  Unb  ^nt  ba^eto  nebet  iO^fed  feibfl ,  nec^  it$enb  etn  Ugi»< 
hior  fn  betSQBcIt  Mctubct^fonOetn  aOcin  auf  tturrfd^e  ^obtfc&ldge  unt> 
€^ebruc&e  bie©traffcnt>ctor&net:  llnb  ^at  eg  9lci(|)eQ5cfc&afenMt  twf 
jroi  ubrfgen  t>on  €t>ri|!otn  il^tet^oOfommenbcit  ftir3cfleaten$;emj)e(tv 
:  @o((()crdcfia(t  bann  ifl  ^(fic^faa^  eln  t>oOfommen  moralifd^  Qfefc^ 
M  tint&jt,  \i\t  ®Ott  lufammcn  flcflisetrbet  «DJcnfc^  ntc^t  f<|«tbeti  • 
loBe;  unb  baben  io  Stata  integritatis  bie  g)lenfct)en  ftc^  batiiac^  a(&tm 
(inb  ^(ten  immj  tvfe  in  foldcnbem  bcfc^efnfgt  ta>(tb.  ^ofte  abet  be» 
i^m}^^ix^\t^  §frt  unb  ^'C09^W  &«  5^etif4)en  eJiie  He  Obtig* 


iri1t>nt!vnr  ;  .cffl^renfc^ntvuvbe.  ^Dkrtflti;;,..  ..c^rrLinantJrrbfV* 
|u  :n^ua9enn>fttien/UnBn)ii*iflc!(8&(iniiiiUM  Httmttif 

\ .  ,1 : 1  r  Li;;Mt; !  g^^n ,  o&«  dnofltcr  avci  fi«nben  'P<jfo  mitif  n  cic» 

BunQc:i  it  :i ^' 'n , tti  jrtnartm  t als  tmmicrrd^fvcnftct  "  '^.t ,  w;i> 

;n  .q«scn  <infin&ct/ n  ij^f# 

^nic^i (Kmi>ret,  |ono«w  auf^ drs|l(  prt.f*nira  «rifes«iii,iu.ti« vvut ;  id 

rawJ  fidr  ^tfnhx,  £eibf(j  unbficbcnj  &c.  ju  bifaljrtn  i)i;  ob<t  abrt  fie 

Klttnbrt  i>oii  finanfc«cfeparirt,unl)inu^fot>flnn  bcford«w«rt)fn, 

j^unti^B'        ua«)et6cn/ju€feebtu<^,^ur«(9uiitflti' 

^i^  ^itvntj,  L  ,,  (..,  L.*|jleln at^antern^ffijg j!ie(!h'mHnd&ri|l' 

i;  en  unt»  »vii|kn  0unten'£«()ene6  (ei(|;t(id!)aui{rejc^«!t 

cJ;  iuiic  iiiii  \m  (TW^f  I  »ic  niit  meiirerm  in  fofgenbe  m  gfieiget  witt). 

^  aW^fti^f  tiffo  barauii/  t)a§  mit  Den  gottfit^en  moralifdjeit^efe^en, 

i  i)afferl)eit  balv ,  In  ?(nfcl)ung  ®Oue* ,  unfe  in  twm  erfleit 

:ui6,n)e!t®D(t^ie@fKt}e  fn  i^rer "sSoDfoinmenf^fit  untf 

■\>  Un  SSJIenfd}in  iustciii)  «ffo  «fc&affen/  l>ag  «  biefijb^ 

•;n  fonnen, 

afai^.vv ,  w^a  tKt^enf^  J)«r(t)fc{ne@(feufb  unb^unbem^Jil  (»*fefbR 
nfofjig  afmad)t,fie  alfo  iu^altcn  ,bfrf«lbe  flH:r&irtgfJ  fctiuf&ig  fur  ®D«/ 

1D.1 ^  au^  merit'd3licf)f t  iSd^iraff) *  imb  Ui:»;rm6ci?nN«t /  tan>ffbeif 

ft^+ ,  [-«sffinMictMiluiiftblfih,  @it:c  ant5erei^fVvantKi£*ur.ii?ib* 
i  .  nitbfrlSob<nn)fli(ic£ifnDbri3Wtunt)if)t<n3n)ans>«Biit* 

Wnin  0<mfrfi3la«n  ^tani  corrupiionis,  (n  tiscld)em  Pein  ^lenfc^  ixa  010- 
niif(^e®ffe^e(^tte$  ^aften  ian,mt  ttam  bie «j^eil. @{()rifF(  frtbtl  al' 
(rndjMfben  i^oQ  Ijh 

Cen.  t.  V.  ti.  Pftlm.  t4J.  v. z.  EccUf.j,  v. «.  ^ef.fj}.  v.d.  l^f,^^, 
V.  f.  Rom.  7.  V.  14.  2,  Corintkj.  w./.  ijoi'- '.  v.  g.  iSc. 

SBann  nun  bie  mitXi<ist  Dbcigfeit  foic^e  (STefc^e  bennoc^  nad)  bem 
Grad  bct  mortlifd)fn  '^JaDEommenbfit ,  wie  @Dtt  fie  fursefcfcrieben, 
&r.r'i"'.:n ,  unb  in  bet  'SBflt  bic  t&Ienfcfeen/  bie  if)rec  ieOigen  Sjfimi  na^ 
\\\.. .  rad*  nidj^t  fdl)i3  finb,  txequiten  TOOfte.  wutbe  foi^jetJ  ttetgel^fitS 
(evn,.  unb  bamit  ni-:bt^  au^seftciitft,  ned)  ber  3ivf(f,bte  &tbotht  alfo  lu 
^m.  btr)  ben  <B)enfcf)en,  bie  i^tet  ©dj\t»a0()citen  unb  Afliaen  nt^* 
Rucicbiis  ftnb,  emi(^t  tvetben,  mitf)in  i^ce  ^noaft  ntttt  fomo^  |u  &bai^ 

z  3  titnfl/ 
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tung/  aW  |uc  23«jlo^run9  tiKnf4)il4)rti  ©ffc^l«?)tt  9cr«'c()<fn  unb  bfnwm 
,  Unb  muflrf n  bemnfld)  notf^nxnblg  Die  ®efe$e  /  roel^e  in  Vita  dviii  fcurd)  tie 
Obriafeit  excquitet  roerben  foflen,  nad)  Dem  lcllgen^ermogenbet^Slen» 
fd&en  flemdglvit  /  unt>  9lefd!)fam  proponioniret  fepn.  saje^w^egen  bonn, 
iinfer^  Srme fJTen^ .  Die  Regal  ntc^t  gnud  $eru()met  n>erben  mas  /wtldte  Gro> 
titts  ^«  J«r.  *?///  {fPac.  ub.  i.  caf.  4,  §.  7.  »•  2.  ttefafl^  jur  beflonblgeri 

tKfctitfc^nurfelet: 

Terri  leges  ab  homiDibos  folent&debentcam  renfo  humane  im- 
becillitatis.  .        ^ 

SMnti/  toeff  an  &enen@efe^en,t>feau4)tv(eber  ble  funb(lc^e9iegun$enunt) 
Afk&(a ber?WenfdJen ergangen  finb,fejn^enfd()  unfc^ulblg  Ifl; burd^ge? 

-•  ^nb<auc&i»feffd(tldban)feberde()anbe(t  n»lrb,n>urbeaud|)^efntO?enfc&tm' 
IKflrafft  b(eit>en,  burcb9e()enbtf  aber  bfet92enfc^en  tuxd)  fletf<}e«@tratfcn 

>   fuifdetfeben  tverben  muffen. 

@(ef(^erdeflaft'auc^,  tvann  aud^  bfe  ObrfdCeftfic&e^o^  SDMc^t  beneii 

,  wiebA  efitanber  etitbranten  ober  ftireinanberSfbfc^eu  ^abenben^^efeuten, 

dii  ob^enietbl;  bfe€^e  anjtvtngen  mltt,  tvurbe  fte  baburcf)  fdne€$e  er<( 

^tttf  fonbem  efnen  @l^  ober,Bunber  aOet$  und)rl|lt<cf)en  mt>  ^o^fldf 

'  jerlfc^en£eben«, fo mftgeibe«'unb@eefen'®efa()r sevfnuvjft ifl.anrfcfe*' 
ten /  unb  bfefen ^^efeuten  ttfcl)t  einen  <3Bed  {um  ^lmmef  unb  suten  Seben 

'  ba^nen ,  fonbern  offter^  eine  >^6ae  /  fc^on  Iti  biefem  ^eben  bauett.  Unb  xoit 
iKmnaill  fnaaer'9[Beft  auffer  ^noeifef  Qtf)alttn  voitt>,  qaod  minas  malam  in- 
daat  ratieoem  boni.wie  fllei^faa«  Grotias  t>lefma^(«  fof4)e«5anjeu^tun!)'' 
betee^ret, 

dijure  hll.ff  pac.  Iib.2.  eap.j2.S.2.  inf».(fltb._^.  eap.2ji§.j.(^c. 

M^  anftc|)un(du9ba()r  lfl,bn§ .  roann  au^  imepenUbefn  eln^juerme^fen' 
ifl,  b««  fletnefle  neceffitas ,  ^ai  groffefle  aber ,  fo  mcft  e^  ba^anbere  exccdi-* 
fct  /  efn  t>orfe^flc^;^  unb  efdenroiaide^  /  foldenb^  aSeine  eln  tval)re$  <>8erbre« ; 
(^en  fe^e ;  Sflfo  fofdet  barau^  /  baf f n  bem  ^aO ;  ba  ^()c(eute  f n  unDerfo^nfl' 
(9em28lebertv)iaen  feben,unb  bemna^  fepariret  fet^n  n?oam,be|fcrfe9,ft< 
tM)t  iufammen  |u  jtoin^oen ,  ali  ef  ne  fof^e  Svite  m  @rinben  unb  ^fcrdemif' 
f(n/'tt|erburc&  f^re  |eft(lcf)e  unb  etefge  CfBo^ffart^  fn  @efa^r  defe^t  n>frb,- 
hiti)  unief tlden  ^wcms  ju  beranfaffen.    S>fefed  nun  1)^  e$  aucb  /  wai  ^fft9* ' 
fe«fefbflfnfbnberl)eft  beweffet  unbbeffdrcfef/inbemereincg^^eiWanjefart'^ 
bfe^(^affundefne«t{^dnn(efn<  unb$rdn(efn$/tt>orauf  bcr  «Oepfanb  fld^ 
beruflfen,  unb  barau^bfe  Morile,  ba§bet^enfc6bfefe(benlc&t^lbenfoaf/! 
defetfoffen ;  ^ffen  unsea^tet  aber  boc^  ebenberfefbe  Q^fe^fn  bfefem  Statii ' 
cem^oDii  bntt^tonne  i>erflafte(/  refnem^fbr  elnen  @(^efbe4Srfeff' 
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1  (^«iibf  ®f  0  ^e  gjJoiee  entw<ftf  r  «(fci  o&t  r  unwd^t  IR : 

^ nn  untrt  Dtr  bifen^etn  (Begcntvart  <2*Citf ^  r  <IU(S  Sxflfn  ^ingcbung 

■■•  'finrm  fe  or -'"'■• 'l^"i^'--!fti,  l>o^  (Sbrijiug  f«ll>)i  )*/ar/i>.  y.w. 

tt^flfiri:  befo^lm)umtmcii\t,J)(tit  24tAn 

'  >5ci}mdkninst>f6odttiidvcn*3Bo«eint^t 

: ,  fo  Eaii  efn«  folc^e  w(fctlf45<*J8erort>nun5, 

, .  1  fp  aud)  Don  eincr  (>often  OlMiBf e» ^  xttl^t 

!>i)t ,  gific^ftin^  tjcr/uflet  n>«&eii. 

.'i  aifo  aucti  unfer>^ft;lan))  fetbfien  jum  tfmii^m, 

■..;,.  >  ^if]tt>ecnStatusintegricaci$&corn]prionisA/«tf^./^. 

fdheibet  *  «nfc  jrr/:  ;j.  fagt ;  3m  5(nfctn9  »at  eit  nicfjt  alfo ;  (  nmii^ 

fidt) fcfeeitir  -^-^ v~  ^  r  'r  -:  iber  burcbben 3lnfanjiwifle^e,«fla' 

0  fflber )  -!  nf<sng/  ba  @Ott  5Jiann  unD  ^eib 

nOiut^ni  u;  9i(fot)on&er  SeitterurfprungH^jeit 

'*  •''  invduuiut  &« 'SoaFoinmenMt  gefi^ef^en ;  Un&«i< 

•©djfftuns  nict)tt>erfIattetttat,alfo  folfiie fraraujio 

'.i  vtr/,fi.\ltiftt,  tng  bep^e^  ber  fi(t>ft^ii&et/ 

!  nyfic  timimt/  ftnffl  ii5:l)ebruc&  besiensen.     •0in9<$m 

f  (nrft  $r ,  Dag^off^  io  Aatu  cotruptionis  bfe@(^i^un0 

:  ^dttc  /  tuelcfcen  er  <rxMf  oxot^^/*»  obei:  •^dttiaf  eit  t>e«  «©et' 

:;  • : : ;?  f  urNc^uDinfonDernaiKfc.unb  imacnac^tte 

>        7*f  •  Rixb  eiflmeftt  bie^epben  fleflecft  ,t»cft 

)<p6fnuntt3;ii55ii. ^utcfe  Den  etflenSaDfob  peccatot)ef{()IolTcnfm&/ 

Rom.  ">  Gat.j.v.  iz, 

llnb  birfffi  b  i '  ,  j  ,  ;  „.  i  r  er ,  unb  fc  bt  nadjbrurf tt(&  fa  d.  c,  t$.  v. ». 
&'//.  ol^  im»  ebfn  biefef  baaegen  einn>anbteni  ba^  folc()ergetk(t 

btc  <£^e  ein  Qattcii  ^c^c^  f^Qn  tvtube.  '^cmn  bArauf  anttoortet  tt,  tta^  biefetf 
SKDon^  ober  ®ebottytf  ^ivflcted  er  il)nea  furdefteat/nicbt  febermann  fd^id 
ttidrf,fonbemalIeine,benfne<9efleben  fe^;  OBoraugbann,imferft€Ta(6# 
tenif ,  gan^  ftat  folj^t ,  ba§  bie ,  benen  t6  n  it^t  dtdtben/  bam  nic^t  dr|n>un0en 
nxtbenf&Qen. 

^(enununffr>£>e9{anbmer(flic6  ^in|u  fe^t/bag  biefet@(^eibe»i8rieff 
fbffl  mQtn  Ui  -O^r^en^  •&dr(isfeit  trlaubet  tt>orben  ;  2(ifo  n>irb  ti  txt 
@ia(j[iieingrog£i$t  ^eben ,  wamt  bfeSStcfttisffit  birfet  angtfu^rtenllrfo» 
(l)e#  nact^bem,  tvas  oben  bri<i(9  lum^l^eiJ  t)et^anbe(t  if}/  envoden  n>irb* 
SPZaafffn  ntH  biefe  >£)er$enii  >  .pdrte  au^  ber  burtf)  ben  faQ  oetbtrbten 
«(tif(J7li(^<n9?(ttut  tntfitdtt,  bU  oOen  CO}enf(|)(n  (U)fkl)t  unb  aiidtbotrm 

2  3  ift/ 
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^,iim.j.v.tupfiz.  ^mn  «n  Un»«m65<n,l^  SW/  botf  tfl,  &«(f<n 
9i<dundi(n  f  mmnttt^om  ,tfi^di^iit,  unD  i»oi'at>  Cupiditates  car»aies,  bi< 
%<ffti2l!Ua  finb/tu  beswfndcn  gcbu^m;  @o  ifl  t>atau^  kic&t  {u  ominicoi, 
tmtt  ixKtite  {Wifc^en  ^tie^ttutm  ein  eaamen  be^  ^iebemiOenl  unl» 
«£)(iff<!«fofe^t(k^9mu($elt/t>a§ein^ei(()e9]>emanbemnic^tb(etbettU>ilIf 
itnb  bennoc^  baju  dejtiounden  n>it;b ;  SEBte  fo  bann  nic^ti^  a(^  •0a§  unb  3n>i<' 
ftad^t  /  fo  mit  nic^te^  metiit,  af^  mit  beiti  (^^e|lanb  flceitet ,  taxciui  fetnet  au^ 
$eben  /  unb  /  wo  nic()t  in  gefa(>t(i^e  9Tac(;fleaung ,  lod)  in  ein  dtdetiicbctf  un« 
Dottiic^  Ceben  /  in  Sfnfe^ung  ^angeregtei;  men^licben  @cbtDacf>^eit  /  au^ 
^lAgen  /  ebec  auc^  n»ob(  gar  ttautige  unb  ungiucf (icbe  Eventiu ,  n»otan  U^* 
M  leltiitbeunb  en>ideg[Bo^(fatt^<^c^iptucb(eibenf6nte,|u  befocsenfier 
Imbutffte*  ^nmaffen  l>ann  aucb  ni4>t  nut  be^  unfctet  Facaltat  UtsUif 
d^en  ^^'einpefootCommen,  fonbetn  aucbau^  3^to  ^onidi.  tO^taj.  CoBnftorio 

.  «m28.Sepc.  1687.  fo(cbe@>'empe(  unbMacbinattones  referitet;  Snb  ^tf 

tetumbbomis.  Juo*  1699.  t>enbetConmiai«n  eing(et4)e$  betidMtt/  imb 
^abe^tnfbnbevbeft  etwebnet  n»itb/ba§  ber3eit/&a8  Ha^Udf^^tictmpH 
dnee  unfeeUgeft  itnbee  jweyer  voit^et  sufammeti  ^yafrni^ietm 
^e^ileute  «od>  in  fti^er  ^ebac^tnig  ttefd>n?ebet:  5 

^cl^em  nacb  tt)tc  nim  fo  t^tefwenigei  anbeiflet  tafut  f^aUt^  Unntn, 
A(*ba§,»ann  einfoic^et  implacabler<2Biebetn>ill?.^ifc^en${>c>8eufen(t4>' 
(ttcdct/  e^  ni^t  nut  bet  bobenObngfeit  etiaubet/fonbetn  m<p  beffetunb 
loeniget  f&nb(ic&  fe^C/mit^ofe  biefeibe  su  et(affen,a(«  fteju  cinemfofc&eR 
3oc6|u|»in9en,unb  f[^babuttt>on  bemtfaurisenobetdtgetitcbcnStfoig 
t(>ei(bafft unb  fcbuibig  {u  macben.  ^ai^tt»  bann  au>4>, unb  tvann  lumab' 
lenbiev?atutunb€igenfc^afft<inet€beunb  beten  gan^etgnbiwccf  cinge». 
ftb<nn>itb/n>lt  ni4)t^  anbet^  bencfen  fonnen/ai^baf  be^bet&otsefteaten 
$Befcb#(n^eitbet3n>angbfe®ten|en  einetn>e(t(icben^ac^t  itbcffcbteite/' 
weicbe  in>at  Ui  fcbu(bige  ^tH  pafftii  /  abet  nic^t  mat|)en  fan  /  l>a$  untec 
j§nen.<ine«>a^re€^efe9. 

<SBc»  bie%  tinb  beien  ^tgenfctiafft  fep/muf  m  ii)ttt  !8efc^teibuni 
ftc^  ti»eifen:  imt  »e(^et  fte  ift  eine  ooDjunaio  aiaTts  &  foemins « intm 
.'viduaai  vite  copfuetadinein  contlnen»,  f.  1.  </ir  ^4fr. /or*/.  n>e(db< 
oonjooAio  be^bett  Aniraorum  &  Corporom  if{/  unb  ba^CtO  etne  jndt- 
vtdaan  vii»  confaecadioem  |u  bedtcilTen/  gcfai^t  witb.  ^SBann  nuit' 
in  biefct  CoRionaion  bie  gan|e  Subilani  unb  9^atut  einet  Sbe  bdle^et/^ 
^f»(gt  Mtt  fe(bf)m,ba§/toann  bie@emut$ef  gdn^ii^^unb  beftdnbfg  boit 
iM^iibsawwbt  fuib/  f)  ^  (« fdne  S§(  tm  f(9<tV^m  «ra*: 


"%. 
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eficatia  fublita,  unt)  noc^t>ieiim(>rf  mtm  eu  animo  0U(^  t)i(  cODJaoaio 
corponiiiirmU^inomnisvita;conraecadoAufd(^o(>«)ifl«  • 

€^  fan  au^  efnfolcger  tnit  UtEiTen^  un%9^atuttinec@5(  nm^^xtU 
mnl^a  befleVn  /  w^i  ®Ott  &ie  ^^  ten  tefct)en  al^  etne  befon^ 
^o^it^at  /  )u  tim  mataeiien  <^ulfe ,  ^cofl ,  unb  9Be(dnudun0  im  teben ; 
unD  tgnn  utn  ced!)tma§^e  ^in^ec  tmxd}  e^eii^e  £iebe  ^ct}u)ieb(en/  eingefe^t. 
^innnun^ifc^eo€^e'£eutenein  fold^ec  uni>ecf6I)nlict}ec9GBiebectoia  vjtt 
iaf  4in  ^')eit  be9  bem  anbecn  nid&t  bteibeti  unt>  wobnen  tm  ^  tmb  alfe  be^betf 
coniandio  animorom  &  coi  porom  dan^Iid[)  lecciflfen  ij|i ,  bleibt  e^fetne  S^ 
me^c ,  unb  f an  )t»ac  fbbann  t>a$  ^^eil ,  wel^ie^  ^d^uV)  bacan  tu  feyn,  mf» 
tefeieni(i»nac|)Q3(ftnbenanj|efetien/abecni(^tecfant  toecben/baf  fnblta 
tonjun^ne  inimorom  «t  corporan  n0(^  etne  &^  fe^  i  ^C&bem  e<  nlc^ 
ttK^c etn  fnitronent  ift^einonbec  {u  ^elffett,  fontiecn  j|u  t^ecfoigen;  ^etR 
Wtg  ba^Cceu^iu  (^eoen/fonbecniu  maa)(nfimbfetn^ittefbiefunb(i(t)e 
'S&cunfl  buc#  e^iic^e  ^epwo^nund  |u  tiiQenf  fonbecn  tmt^  bie  Septf- 
lation  f/tfftti  onbece  ju  eccegen  /  unb  {u  ent{unbettr  beccn  feinetf  mit  bem 
^fen  cinec  ^t  be^e^en  f an«  ^ocau^  toic  bann  au^  fd^flefen  /  t)a% 
.ia  VUttetfd^eib/  fo  inter  dtvortiutn,  &  feparacionem  perpetuam  di»> 
iii  getmi^t  t»icb/  b(o§  juris  pofirivi  feiK/  in  bec^^  abec  buct^  eine  fo^ 
4<rffp3rttiooempcrpetaam;baiidan^i^nb  bec^^e;a(^i»e(4)e()  aOeine 
jn  conionOione  «nimoram  &  corponim  befle^et/  8an^(i(^  f^mutti 

-.w0  fefbfl  bie  Sobftan^  bec  &^  aufse^oben  toecbe;  €«  (dufft  unb  flcettec 
m^  biefeSeparation  eben  fon)o^(  unb  dtrcao  wi^c  tni  moralife^^^e^ 
ff| ,  mi  ^U  }ufammen  defudt  /  foa  bec  SRenfe^  n!(&t  f(t)eiben«    ^nn 

'I»ei(fiebttc4)  biefe  Separation  auf  ewid  9ef(^tebenn>ecben ;  fo  bieibt  ja  BcK 
tebehfRf c()t ]ufammcn  $efudt/  tm 2«it Zebtnt  feparict  tfl»  Uttb  t»itb  offV 
ttt^  tsfttldec  babucd)  biefe^  ®ott(i(|)e@efe^e^cifii  ubectcetcn  /  0  buc(^ 

^dtvoitiaro,  unb  fan  bemna4)eine  fo(dtKSeparation  au^  feinen  anbem 

Ucfa<f)enia(lba<divortiamfeibfl,  lege  natarc  }oftifieicetn»eCben«  ^V 

foa  tofc  bonn  ben  @(&{u$  mac^tn  /toei(  in  bem^dnidf.  (!:onfiftorto  beceitf 
.Wt  fKelenMcen  (eparatte  perpctaadibri,  unbtal  ba|U{Q(an$(i(l^cUC' 
fet^enfeptt/  ecfont  ift,  baf-bemnad^  nic^ttf  met^c  i»en  bem  ^bonb  ii>kti§ 
f<9/  aU  UM^  iofia  pofitivi  ifi  /n»octtbec  bie^of^eDbcidfeft  befamifd^tM^ 
^iTpenfiren  Uxu  Suttta^fett  bann  «tt(^  ned^  efne  onbece  DifpenfttioB 
ibtt  bie^  general  Regai,  todi  eOtt  iufamnten  sef&Bct  &c.  SMdi », 
v.j.tfs,  giftmbeo  /  unb  t>on  efnem  frepaeiafTenett  JfttC(|)t ,  in  fbrma  L»- 
fi>tK«o«bQ((  tplr^i  bflf  /  ^d  tt  ^^m  XOt&>  'Um/mf^im^  o^ 
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,X0(&^  Aitege^m ;  \M>  i»<tm  il^  fein  ^>en;  ein  Xt^eil)  geseben^ 
unb  er  Bo^ne  unb  Z^tn  sejoigei:  ^^  XOeib  ur^  ^U  ]^in&ei; 
feihe6*^emifevn  /  er  abn  o^ne  tOetb  aue^e^en  foUe : 

^a  banii  snug  fepn  tvitt)  /  tarubec  bie  mercf miivbtgc  Aanotadon  Cal- 

vini  in  PetUatgvch.  ad  Exod.  u.  fiA  Pr«ctf.  i.  jfol.s^f.  t>a  ttcfeil  OUU  b«  ge» 

itieinenVxAir^a^Mt^etleitetfdniufudenfbte  alfolautet: 

Nihil  magis  prcter  nataramf  qaant ut  macicus ,  reltfta  Qxocc  &  Ubetii 
abjefiis  alio  migret  &c  .  Nec  tamen  pocuit  aliod  efTe  temediQm, 
qiiia  thixor  qim  liberis  fuiflec  manunifla ,  eos  fecam  edacere  /uij^ 
fpoUarc  jujlum  donditum  non  modo  ancilla ,  quK  eratin  ejus  roand- 
pio,  (cd  etiam  ceneris  adhac  puellis,  inqaarum  edocationem  fiifn- 
ptasfecerat.  IfaJuriprivatoceJitConjupifan^itattaeinpartt: 
•  Undedi^rtium  inter  alianumerandum^quBCaleravic  Oeos  obpo- 
puli  duritiem  >  quia  vix  corrigi  poterat, 

^ie  nun  <a(i>  tit^&ittli^  9))ofoif(te®efe^  m  bet  ^^@t&efl)ia« 
imieiigen  ftata  corrvpto  age(tin9«(e(^tQh)>nM^I  decortnet/aiic^Mnbem 
SenratoreSan^Ufimo  m<^  aufs^beii ,  fonbern  ^tngeden  a\i!f6  ^r(i(^fle 
Kf Id^et  /  unt  m  tenneniden  Sled^te  9(unt(i(&  entfc^ieben  t»orben ;  ^  iii . 
ta  erflen  @tant)  ber  <33oafomnien^it  ergansen ,  unt  on  wdcten  bennoe^ 
'betienige  /fo  Dawieter^nbeit ,  R^u(bidnoi(& :  Siifo  ifl  aOetdorberfl  luntd» 
<fen/bai  e«  beo  biefem!Xe(&teber€^®c^t>unf)  nicbtnur  bieerflevfoo» 
Usn  bi<  dan^€l)rt(i{i(^e  J^irctKi  au(5  unter  bcn  S^rifl(icben®rte(bi{(^ 
.tinb$eutf(&en^d9fem  geiaffeR;  ma^en  inbendemeinenMtetv^weU^  ' 
in  berC^riflen^eit  o^ne  einig^^bentfen  angenemmen  finb,  eben  boffctbe 
Siedlt  arittendi  tepudii,  mi^t6  S^lofe^  der^attet/  ni(&t  toenifler  iuflelaf 

L  y.  ifpaf.f.  de  Divort.  tS  Xepud. 
tlob  obf<t^n  bie  ^dyfere/Theodotius  uob  Valencinianas,  ^iffit  cn&t 
j:epadii 

inl.S.%.z.^3*C.deRepmd. 

««jorbtietrfb  ^benfiebo^nicbt  9ef<^»ba§  in  benubriden$4o«t/baf()(' 

4^  eaai«  tuc|)t  ber^i»)/  ba«  etit*^SMi>  ungetrennet  bfetben  /  fonbem/ 

iba$bai»^ei(,fbe(meb(rdi<i(^Urfa(Nfl(&f(^d^         anbem^ 

la^b^Miunbber^ebet^^Qbenbendiedtemt  »er(uf|i9fe9n,unbbaf 

5a$eib;ti>ap  jKifeibeo^  fb((«emfa(t)(R  rt(t)  fc^et/ r.^a^r  img^ 
jWi|j«tM(|b(ti  foBe, 

'.  t-~o '■•.''i.A»*§»>^.i'    .'....  j   ••.-..■  .- 
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Ud^etangewiefm^  fontan  iau(t)  txnSnm^tMffeibeniw^gtfHdt;  nemii^ 
^uja  nuptias  a^Tet^  alfQmus  facic :  m^  f4)iie{fet  tatoitf ,  mxm  UU 
ttf  Don  T)en  erje^Uen  UrfiK^en  oo(tfahb«i/  iol^t^i^^MQ,  tbieobde^ 
tnetW/ be(lrafl»wtbenfofte. 

.  Bubitfen  Urfa^en/  n)e%  ^^fer  Theodofius  beneanet,  tmb  bereh 
i).  tisdren,  ^t^OPfin;  Anaikrius  in  L  p,  Ceod.  tit.  de  Eepud.  no!^ 
pte  bm|u  jetb<ut/  wonn  bie  €^e « (^c&eitund  mir  beQbet  Coofens  g^ 
f(!^en;  mlcbeUrfacbemucuiconfeorusjmarJuilinianusiniVoT^  «7. 
ftf;p.  10.  |ur6(f  denonunen;  beffenSuccedbr,  ^avfet  Juftinus,  abet^ 
reftimiret,  <UKb  fetrteUrfa(ben|  (bieauf eben  benSruub  flacusr  hutnfr- 
nipnerehtis  ge^,  toeitbenwir  bf^ro  fiirdefhQet  babcn/ )  bevgefSat 
,  ^be^  t^  <ui(b  unter  ben  Wffiitben  ^runcfif^en  unb  ^eutjrcben 
^Cavfifm  t^ebfteben/  fogar/  ba$  unter  benen  aiten  Formulis  Marculphi 
cu^  \>it  Formulftebet/  toobur(b  Ut  &)txi  mucua  voluntate  gefiJtliebeil 
iMrbenfoOen,  unbaffoiautet: 

Cercis  rebus  &  probatis  cauds  incer  maricum  &  uxorem  repu> 

^ndi  locus  pacet.    Idcirco  dum  inter  maricum  &  conjugsol 

fitnn,  maricum  non  caricas  fecundum  Deum,  (ed ,  difcordit 

r^naCf  &  ob  hoc  paricer  converfari  minjme  poiSmc,  placuic 

.    utriusque  voluntatitm  t   uc  fe  a  confortio  cohjiKali  feparare 

debereticy  quod&fecerunt,    Propterea  has  epiitQlas  iotecls 

undtenorcconicriptas&c.  .y...» 

^Bef4^ForcYUiI  in  editione  Lhdenbr.  leg.  antiq.  bfe  84te  ifh  be^  bem 

Balittz.  in  Capttular.  Re^.  Franc.  aber  in  M.  x,fwm.  JMarculpb.  tit.  p. 

$efunben.birb' 

.  Unb  ifl  biefe^  alfo  nndeanbert  gebfieben/  bi^  t^or  bemsroffeninterregno, 
M^bemjptfcben  benSa^femunb  ^dbften  uberber  oberflen  (Betbait  iit 
$ir4)ea  *  ^acben  sefubrten  (epbiden^treit^  bie  ^dbfh'  afle  ^a(^,  unbiuo 
^(eicb/  tnuertem  prpetexteine^  Sacr^iroents,  aucb  Ut  .Sb^^^^uibm  |tt 
p(^  sertffen,  uiib  baruber  na(b  tbrem  <i£^tOen  unb  ilRu^en  difponiret. 
finbi^affot^imt^enfeiben  au4>  etnefeparatio  perpet^uatori  falvo  vin- 
^ulo  erbadbt/  aufer  bem  aber  baoon  in  ^eintniKeq^ten  t>on  ber  ^eit  \t» 
nwW^flebvettwrben.  .  ,     .• 

^iriaffen  aberbiefellX/  fo  tt>eitfteau(j^in  ben  ^Dattdelifcben  Confi. 

ftoriisbeutige^  ^a^e^emgefubretifl,  inibren^ren^en  geitm.    Uobbat 

(^awbbie^iSieinundnidbt/  "^o^  bteConfiilo'ria,'Yt)orin  meiffen^nur  |tt>or 

Ur^cben/  a(<  Sb(<>(u(buQbbo§iicbe^(affut\a;  ine^lic^ieniibecbemipit; 

-  *  Aa  mo0 
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micitufr^apitales,  (ndfltdmdtt^  fbtifitrt  no(^  tpt^se  Ur((i$<n  jtfnd(« 
f&i^t,  obit  9(Vd(^r<i(^tfrnt;  nd^  MeTin  a(ten9ttt&t(n  etfennen  unb  mfidit 
ren loogen  ^  maffhiDiefdbe  nitfyt  anibtxi,  ali  fecundani  Legesprsfente» 
&moresrecepcosfpte(^en,  nit^abetat^ereLegesfe^enfonnen;  ^tw 
tem  e^  ffl  b|^b(t(e<t&eineMe$rad<oonbetPoteftate  legislatoria  bet  l^ 
^Obri^feit,  t»ie  toeit  fcibfde  bienn  difpen&hdo  geben  f onnt  ? 

^H  bann  nim  bie  boben  Obtigfeitenr  €t>anse(ifc()en  ^eif^ ,  ait  bie 
^dbinicbe  Arbicrair  9fU^t<  nit^t  sebtmben,  bie  in  Conllftoriis  einAe<f 
l^brte  reftri^ones  abet  ouf  )n)0  ober  bre^  Urfacben  bfo§  iuris  poiioyi 
flnbf  moruberbiebo^eDbridfeitsieic^faOiJ  nacb  bem^adl^^rwenf^^ 
lit^n  ^watbbcit  un^  guflanbe^  tt>ob(  dirpenflrenfon;  bat$(|dtt({' 
cbe^ofaifc^e  ®t^^M^  iU  €be«^cbeibuns  bi^faO^blSlset/  unb  foU> 
^  wn  beot  •Ocptonb  ber  <3Be(t  nicbt  aufgeboben,  fbnbem  flttmb(f(^|{ 
nUattxtf  unbbabinQefeben  toorben,  ba§biefe?na^bemje^iden  ^tatU» 
ber  menfi^iicben  ^c^toacb^eit  unb  9^atur  regulirte  9\ecbt,  mitberur^ 
(prun^iicben  ^efcbaflfenbeit  ber  €be  *  gtnfe^nd  ifi  ftaca  iqregritadd 
nicbt  t)ermif(bt  toevben  mocbte ;  biefe^  9\ed&t  auc^  aifo  in  ber  san^ett 
-(Ebri0(i<^n  ^^tn  ansenommen ,  unb  bejlanbid  debaiten ,  aucb  burcb  ^it 
Conftitutiones  ter  €bri|l(t(f>m  ^a^er  bt^htiQt  toorben;  baboilb  bo^ 
tnabi^biefiirtre^ictflen  <^dter  ber^irc^enseiebt/  unb  niemabi)^  fo((b(tf 
m^ifiidt  babm ;  3nmaffen  bann  baffeibt  infonbetbeit  ber  rooibef ante 
JCtus  Rermemamtts  in  Jurispr.  ^om.  Germ.  membr.  i.  iB^.  42.  tk  if. 
Ht.  c.  andemertft,  beffen  locumberfee(»«£)erri/r«wafM»i9)/»r.  :S^ttr.  Gv. 
£p«-<r.io. /A.^.  anjiebet/ fbigmben  3nba(t^  j 

&icrieScnptilrs  prohibitioaccipiendadedivortio^  privato 
cujusquearbitrio;  quaviscaufa^  vel«xnullaomnino>  cemere 
concepta ;  non  de  illo ,  quod  ex  caufii  legitima  &  jure  probata, 
Magiftratus  au^loritate  praevia  eft  permifTum.  Idcirco  hec 
dubitandum  ceniemus,  cum  caufaefuprath*  40.  memorat£« 
iint  a  Chriftianis  Impp.  (fub  quoruni  imperio  (an£li(fimt 
Theologi)Nazianzenus,Theodorecus»  Auguftinus,  Hiero- 
nymuS)  Ambroiius^  &alii,  floruertint^  )neminecontradicen- 
te^decretjr,  &peraliquotfeculaobrervatK:  Quin&hodiepii 
.  Magiftxatus  eo,  quodi^um  dl»  modo,  non  tantum  ex  iftit 
anterecenficis,  fededamexaliis  gravioribus  caufis^  vd  sque 
gravibus,  pro  circumftantiarumlvafione,  divortia  conceder^ 
queant.  &c. 
JDiefe^  tfUdlittn^  aucb  Carolus  M.  unb  fo  \>iti  anbere€b#(!(^  Sa^' 
ftK,  SimiBt  tmb  Surficn  fe(b(i  in  i^ren  eismm  ^etfonen  unb  &ftf 

00^ 


i^.*^ 


^ctcn,  vikmihtn^^iflottmbamtttl^,  fid^bibimtt  mbstbm^tf^ 
^en^  bimafrai  t$  bMnttmcAttnCmoaifd^mtRt^ttnftlbftCilfostmf 

i. ;  Uiib^nnN*N*anj|etdetundt)i(ifa(ti0conceftim,  x»it  p»i((S^nihmt 
mt  ftintx  SlKdAttin  ein  hi^  unt^erfo^nnc^ec  ^iberwiOen  entflanben, ' 
^ibmtmtneniy^f  be9t^r^n>o^nen;  unbitic&tnatMe^beceit^ 

•  i»!et  3a^te  btt  im  ^txd  ftct  al(b0eietd(t  ^at,  fonbetnaucbbeffen  Urja^ 
<^  in  AQMbtpstbtniit  twtbtn :  fo  ta§  be^weden  f!e  bettiti  burt^ 
t>a0  Coaiiih>riutn  aufitbtn6*Stttf  mb  affo  inperpecuuin  a  toro  & 
menfii  gefd)ieben  ftnb/  toobiircl)/  n>ann  tnan  naturaletn  rttioneni  6c 
veritiicem  aoBe^t/  bn6  Sbebanb  obandejetster  niaffen  beteit^  jerriffen  ifl$ 
tfijlbt  ^tlie  out^  in  bit  ^bt  *  ^c&eibungtoiaiden  i  n>ef4>e^abfonberiic(^ 
fttc  eine>r(c|)toiagtde  Urfad^  in  bec  j^irc|)en  @otte«  bon  1)er  ^flett 
C^ii(&enOto'dfeits<Nttn/  auc^  foic&enfa(I^|u98eriiicibundj|ro0(y 
m  ^kibtn,  dr$erlic()en«benj/  ober  auc^trauriger^oiden/  foautsiufatiM 
tnen  geitoitai^iien  ^en  in  bem  ie^i^en  (^tanbe  'menfH^n(^r  @c||tt>ac^ 
fKttiuentfk^  p^eden/  unb  iubeforsen  ftnb,r  bie@(^{biind-umfoote(« 
tne^cfut  jtc^erer  iint>  luretc^iic^r  %tiOi^ttt  toorbeu/  weilble^  fo  iitfbic^tti 
^ang/  au<|^  an  aaem  boxm^  erttfle^enben  unb  lubefal^renben  l}Jbef  mit 
Ikfac^  iu  fe9n<  dea^tet  n>erben ;  toie  allef  mit  me^rerm  bereittf -anie^ ' 
ttierentff.  .  v  - 

^ij  boiten  tvirbemnac^ ,  mitO^rbe^ft  aOetanbembeffelm^efnun^ . 
gen,  bafur,  ba§  S^to^ontsi. ^inaie^.  ^afft  bero !(>5cbf!en  ^onigf^eanb^ 
^ftc^f.  unb  «becfien  %ifc()6f^icten  ®tx^<x%  tn  bie  gan^Iid^e  @(teit>un^ 
iu  ge^ien,  unbbariiber  ludifpennren  wooi  bemdcbtigt,  foic^e^  ouc^in 
cWflicbe^^^un^ obandeful^rter  Utfac^en,  unb  ber  be^ioeden  t>on  @)Ott 
(elbf?en  burtt)  ^D^ofen  ertl)eflten  OrOnundiu  fofge/  in  vka  ciTiii  beffer/  rat^'. 
iomec  unbfic^cfev*  Unbfot>ieit>onbecerften$ra9e« 

i4mmdt0efS(irt/  fbU  ^t  itTenf4»nt(^rfd^d6en/  iit  ftd>  \^<m»  . 
b««  3ft>^  M«?  '     » 

£>b  nun  fcben  bie  dUgul  /  eber  bait  Q)erbot^/  general  iaufet,  fefbtdel 
ttic^ein(^fu§i/t/  n>e(cben  S<£)rifht«  m  btx  @ottiic()en  Conjunajoa  « 
itn^3i*f<MniKnfugungtflferiret;  ein  @c^(u$  abec/  (a  outf  feinen  pt«» 

At  »  igiilit. 
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miHisb«t@ebttl)tinfcmet»itb/  fnfetnem  Mmminfefffem^ft* 
.feljjen  mu§^  \&o  nimmt  t»*  w4)t«>f!o»emfler  €l)t{|hi8  felbfl  fo  A)tt 
'liatton  cHig  6en  fap  Der  ^utere^, .  unfc  Weibt  &emnod^^l>o(l&  npd)  t>ie^a^^ 

ge^  unt)6ct3^'i>fif^t  ob  n(cl;t  eadcm  ratione  Bie  2lbfvillc  nod)\i&eitet  fid^' 
etllrecfcn  modjten;  maff^n,  mnn  man  fdjottfagen  i\)Oltei  ba§  Shtfllutf^ 
nut  eitie  EKception  gemai^t  f  unl)  bal}eto  im  ubrigen  e^  bep  tct  SRcgut 
btcibe ;  fa  ilt  icbocl)  ni(^t  mir  bcFannt^  t)a§  bcnnocf)  aii|f>r  t)crfclbcn  noc^, . 
eine  ani^ere  Exc^prio,  nemtid)  maiitiofe  dcfenionis  fci),  n^clc&e  ni^isf 
rwmgcc  eine  n?at)rc®athing  eincr  $t)C'<?5cbcEl)ung,  Pcinc?\tcge«!  abcr  cin 
Grimen  adukeni  fci?  /  nodb  ^afur  (ut)a(tenf  unb  bcih;affct\t>frbe;  fen^ 
Dem  auc^,  ba^  bie  Exceptiones  nicbt  nadf)  i^rcn  btoijen  burrcn  ^JBoc* 
ten/fonbcrn  cx  ratione  &  caufa  fua  crmcffen,  tinb  affo  ea  paritate  ra- 
tionis  etfautett  unb  Dctflanben  noctbcn^  fbnberlicb  mann  bie  ^iSrfcr 
inpcD&cutig  fmb/  unb  in  cincc  AmbiguitvVt  llcben.    Unb  mirb  bemnacft 
atietuorbcrft  bie  fo  n)ot)t  in  Dergtatue;  afgin  Siccbten  imiltciti^e  Dve= 
flul  ium  unbenjcfllicben  (Srunbc  9cfe|t :    Quod  idem  jus  fic ,  ubi  cg-  ^ 
dem  ratio» 

ex  Ljz  prm.ff^Ad L  AqaiL Lj. ^j^n  ff[ Naut.  caupjlah  \ 

gjTalfcnRatio  bie  anima  difpoi!tionis  ifl^  unb  gcncnnct  mirb  ^  inbcm  . 
Cfl  l)ci§t :  Scire  leges  non  eft  verba  eorum  tenere^  fed  vim  &  ' 
potefbtem» 

\.   f^lf^iSiff.dcLegii.  . 

^ie  todnn  unter  anbetn  Tiraquellus  irtt  toieren  ilhiffirirtt ,  quod  ratip. 

fii;  difpofidonis^animai  (piritus  &  medulla,  quin  ipfii  lexeju^uft 

menis  &fententia>  feudiipontio;,  i  .       «i 

TQm.2,part.h  traS.cepnue  taufatSc.n.  m^^^viril^feqq. 

60  sati  baf  but4)bt(Difporicion  fe(i>fl  nic^t  bie^^te  berfelbi^n;  fon^ 
Derh  Ratib  &fentenua  e')ust)etflan&eni\>itt)/  unb  bemoa£^t)fei^0er  we(^ 
dbe  tnd^t  ontetben  ^otten/  fonbetn  nur  ea  paritate  rationis  begriffen 
^b,  nntet  bet  Difpoiition  felbfl/  nicbtperexteu(iona%  (bnberttper 
comprehenfionem,  t^etflanbetinoetben/  .  -v_ 

Tifaq^  d^ toc.  f^tit.i$fiq^^^  ail^ C  deRevoc.  Donat. 

GloJfJnvert.kbertis.n^4S.f^  46.  ; 

.  f&ti^fnsegen/  wanhman  niitaiiM^ptten  oaset,  tbl^e^iniraudem 
legisjttflel^et^engea^tet/^  ^-    . 

L2fi.Lio.ff^deLegik,  '  . 

mft)  alktitt)a(l>it.n  oetrootffen/.  fiiftmbet^eit  cb(t  wn  bett  ®efe^  sefaflt 


Db   Dit^8.ths-  Et  'ReFVDiis.  (tl» 

— — — '  '  ' ■  '  ■■        '  "  i, '".  ■"  I     '.  -. 

'Kon  oponereju^  Qvile  caluimiiari»,  neqne  verba  captan; 

fed  qua  men^e  ^uid  diceretur>  anioudvertere»  Lpen.j^Ji 

\  txhibend.     ■■"•■'  ^ 

^S^  t^  rtun  ffir  efne  RatHy  ebec  efn  ^ftmb  fep-,  wotdnf  €<Mu^ 
iHefeE^cepcion,  oi)ne  t>ie  9i^u(  onftDfn  9eina(t)ten  generalen  (^cbfuft 
i|m}a(lof{en/  gebauet  ^abe/  etfciKinet  ni4)t  unfc^er  nu^  befTen  eidenai' 
9£Bo(tenr  ^^  tx  verf  4.  s.  fs^.  t>on  emere^((i4)en  ^uiasimcnffidiAid' 
n^.,  wCb  aryeiflet,  n>te  @ott  ^ann  untC(Beib  erfc^ffen,  not  gefiidt' 
^;.  tal  tanim  ein  ^ann  feine  ^lternt^eriaffen/  unb  anfeinem  9(Bet^- 
H,  ^iiden ,  tmb  l)tefeibc  rin  ;^eif(b  fe^n  tY>ect>en ;    Unb  au^  tiefeit  Ur"  ■ 
(ad)ef(i)ite$t  er  nun.in  ivr/T^.meif  f!eni(t)tin»e9/  fonbetn  ein^ieifd^  ftnb, 
fe  foO  i  tiKt^  alfo  @ott  iufammen.dffttaet ,  ter  ^fx^  ntd^t  f(&ei&en«' 
$>teioiinionmMI>e|if()et  in  conjun^ione  corporum  &  ammorum,': 
mv^  .^orin  bii^i^^ie  Subft^nz ber  @1)e;    »ie  bep  ber  etften  ^agegejei^* 
gtt  ifi,   ^orauf  bann  fDlget ;  tvonn  bie^  con)un£Ho  animohim  &^ 
cocponita  gebrocben  ifl,  ba§  notbn^enb^  bai  totaie  ^vib  ber^be, 
olfbetcnsant^  9}atut  unb  @tdenfd)afft  bocin  befiebet,  selofet  feo ,  fet"^ 
Scnbf  fo  bonn  bie  ^rfonen  obne^rle^9  M  Obridfeitttdxn  &mi^> 
iicM,9iti(biebeii  lioerben  moaen»    Unb  i)i.bettma(b  blei»on  etflUcb  eiit^all : 
k tm  ^eemi»! Wfii,  n>annba«  9{Betb  <Sbebru(b  lettiebcn,  unb  be«Mi 
tiadf  bet  ^atin.i^t  ni4)t  ti>eiret  beproobnen  wiO ;   maM^  toonn  bett 
Wanni^rf  beffen  ungeacbtet,  aucbfuojiidbevroobnenwoite,  bleibtbiei 
€be  aufte^  unb  nndetrennet  *  durante  quippe  conjun^one  aniino'/ 
nun  &  corporum.    ^i  beftebetbabeto  bte  llrfatbe  hvt^  Excepcion 
nlcbt  in  enormitate  criminis,  X>ap  gbebtud)  eio  fcbwet  ^bte4)en  fe«r .' 
ifietl  ^btfcbloa  unb  anbete  crimina/todb  fd)toetet>  unl^  bo(b  kktmiiBt^ 
iii(6tl>e9tiffen  n%  fonbetn  bie  eiti(»ideiUtfa(beiifi/  wett  ba«  «on  @Ott^ 
i^otnmen  gefudte  ^nb,  titib  bje.CQniun^ion,  tootintit  Sbetefle^  1 
(et/  inbem  bet  iSiann^babutc^  dete<Vt/  ibt  ntcbt  mcbt  bcDtQobnen  tptil^ 
tnit^tn  ^ai  ^^e^^anb  j  nemitcb  coniuo^o  juiitnorum  &  corporum»  i 
ruoipiret  tfl»  . 

•0u«  eben  berfeiben  Urfacbe  fbfd^t  Ittie^f^nii  ba^  ^jrempeleinetDotfe^v 
(i^Dererdon  >  n>ann  ein'^b<ilt>atf  onbetemit  beni  l^epdnbigen  Q3ot«  •, 
fa$t>er(a§t>  baSetf  bemirfbenniemabltl  mrbi  bei)n>obnen.tooOe;  /  Cor.  7. , 
v.tf,  ■  UnbierfaOt  a(fo  aticb  bierbur4)  ba^. ^nb  ,eina  @be,,netti(t(b 
conjun^iio  animorum  &corpdrum  diilblutio.  Unb  tft  aifp  l^fef  t 
<^)rempe(,  obfd)on nic^t  mtter  ben  .'JBorr.en  Exceptionis  Chrifti  ^  j^&ocb  > 
tMtttbetfelbettRatiot^be^tiffrnutibdedtunbet;  fb(denbiina(l)b(m/  n>a< 

-     *  Aa  3  •ben 
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tUn  an^ewiefen  i|l ,  ti(t>tjfi:    Iclem  jus  efle,  ubi  eademratia  ,  UnD 
kabtn  alfo  beiHDepM  um  fetne'^po(!e(  beptedau^  einem  (Sronbe  d<« 

f^^offen. 

92i(t)t  toeniger  toirb  aa^  Meiben  Racion  tmb  Urfa(ibe  ba«  Me  & 
l^pel  binbid  inferiret/  wenn  ein  fo  unoerfobnlitber  ^OBiberwfOen,  •paf 
eber  ^etnbftbaft  ftcb  entfpennen,  taf  ein^beii  feinegnege^  bem  anbertt 
itiebtl  beptoobnenwia;  fbldenb^baburebd(ei^faB«  batf  S5anb  ber  bfflde^ 
Diefbten  con)anaion,  toorinn  bie  ^be  be()ebet/  burcbf<&nitten{fl*  un^ 
ob  ntm  fcben  ftbeinet,  bafbiefe  Excepcion  ben  ^orten  nadb  tn  bec 
*&.  ^rifft  iii(bt  au^gebrucft  fe^ ;  fo  ifl  fte  benno(b  ni(bt  nur  auf  ben# 
feiben  ®runb,  toiebie  bepbe  tMrige  gebauet,  unb  a(fo  b^er  aucb  idem  ius, 
ubi  eademratio ,  fonbent  f!e  au^unterber  ttoeoten  abfonberii^)  begrify 
ftttf  unbeine  wo^re  ^attuns  einer  vorfe^ii^en  Defertion,  cAi  tve(<fK 
nicbt  befiebet  indeferdone  dorausj  vel  mutacione  lod  fonbecnm 
defercione  debici  con)ugaIi& 

SSBetitoeden  bann  au(b  oon  ben  Theologis  unb  JCcis  {too  @attutt*' 
^ndefercionisgema^tt^erben/  afi^eine  vifibilis,  toanneiner  animo 
deferendi  bdt>ondebet/  mtb  eineinvidbilis,  tt>ann  er  |n»ar  anbemOtt/ 
ober  autb  in  berfelben  ^CBobnung  biet^bt ,  aber  ni^t«  be(}ott>en{fier  au< 
eine«unau«(^((^li(benAver{ionoberunt)er{obn(i(bem>£)a$benf(ftenQ3or^ 
fa^  sefia^/  bem  ^egatten  niemabi^  m(br  beoiuroobnen.    Unb  i(l  b«i», 
tett  eine  defercion,  qus  fic  animo  inperpecuumdeferends&diflbl- 
vendc  illius -conjun^onis,  tt)or(nba^C(Befenber€bebe(lebet. 

Unbf(beinetbiefeUrfa(be;  unfet^&meffen^/  fa(lb{en>((btigfte|u{e9n; 
Metf/  tt>ann  etn  ^M((t(b'darba&6nmac()t,  }n>{fcben  benent^on  einonber 
entftmten  ni(bt«  n^iebdsetf  iu  beforden  {(i/  aufTerben  IKeibunden  M 
Sfeift^e^/  unbba^^er  entfiebenben  ©unben ;  baoindegen^  tt>annffe|iM 
fommen  bieibett  /  <aii  obsemeibter  Avedion  oberExulceracionber@e« 
mJttber/  nit^anbir^fon/  a(^ttauride/,ttnd(ucf(i(^eSvitesoberbo(be^ 
ne  arder(i(be  un(br{fUi(be  Seben^Qfrtertoortetwerben. 
i  3»  ^#n  ^efldtidui;^  bann  febr  merc((t(&  ifl/  t>a^  au^  k  Canoni- ' 
fd^en9ie(^tenfe(b(l/  baba«e$e({(()ei8anb/  ii(«etndet(l(i(be^  vinculuuL 
&'{acramentum,  f(tr9anbunbgarunau({6§U(bdeb(^tenn>itb;  fo/  baf  ■ 
au(b  liit  batinn  fb  denannte  fponfiilia  de  prsfenci,  tt>e(^e  ein  toabte^ 
vinculum  conjtigaie  ftnb/  unb  be^tt>eden  eo  jure  au(^  butd^  eitien  be^ 
gongenen^bebru^,  quoadvinculum,  n((6t  9efc(){eben  toerben  fonnen, 
Jennoc^  ibeflen  eine«  untwrfobnKd^en  ^iebem)iaen«  ober  SeinbfcM^  . 
folviiif.  toerben  mos^o  i   tptaffen  m  folcj^en.  Spoiilaji}>us  puris  & , 

'  incer 
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incn:  ip/o$  ipoiiilbs  ihitis,  ml^ti  fpohialia  de  pnefenciftnl)/  tikfit 

$S!0^t\\iU^tni^mc.2.XdfSi>onJal(^taami}t, 

Hi,  qiudematrinfioniocpntrahendo/«r^C^y^^0fl7fli  coiuRtiO' 
m  fidem  dederunt,  coimmonendi  iimc  &  opfinibus  modis  in- 
ducendi,  utpraeftitamfidem  obiervenr.  Si autem  fe  ad  invi-n 
oemadmitterenoluerint^  nefortedeteriu^iodecontingaCi  ut 
talemfciL  ducat>  quam  odiohabet,  videtur>  quod  iiwareo- 
rum>  quifocietatem interpoficione^dei  concrahunt^  &poftea 
eandemfibiremittunt^  hocpoflitinpatientiatolerari.  - 

tlQb rt!(net.ma(ren in (..i^X eod, tit.  t)on folt^m, bie&ut<^ftoen^9^ 

^i»f[*wtbunbenbo«tn/e«dfi)(outet:  ' 

Muiier,  cum  libe»  debeaiit  efle  matrimonia>*'''monenda  eft 

gotius  quam  cogenda ,  cum  a^ohes  difficiles  (bleahc  exicita 
equencer  habere. 
^iV  cxii  biefen  andejedenenOettembie  €QanBe(if<^R  Dd«  ^Me^  ^* 


Faul.Cypr.de  Sponfal.c.\3,^.Si.  - 

Sichter.p/JTt.i.  ^ci.num.p.ffc. 
Carpi.^rifpr:Cenfifi.Kb.2.dec.i7((.n.^.^fiqq. 

(!Bafln  bamt  nun  au(b  belanntt}l,  bof  fponfalia  de  jjrsfenci  ein  tvab^ 
Xti  macrimonium,  unb  in  b<9ben  9te(bten  \m  ©cunbeoefei^et  tttetbe/ 
^uod  nuptias  conl^nfus  faciac,  noncohcubicus,  nicpt  nuv  in  jure, 
avili:  . 

lj*20.f.de^egjur.  Lj2.^  li.f.  de  Don^  int.  vir,(^ux, 
Gonbent  au4)  in  Jure  Canonico  Dtelfottfd : 

c.i.c.3.c.4X.s.c.U.pf^paJf*caup27»qu^fl.2. 

ttn^bamtaOeTheologi&JCcipbneUnterf^etbbabineinfUmmen^  ba§' 
^(4)efponfiilia  de  praefenci  prPpcer  irreconciliabilem  initniciaani'. 
vel  avedionem  def(bteben  metDen  f  onnen,  tvie  fofcbe^  ait^  beieu^et 
Harpr  adtit.Infl.de  nupt.inrui^.n.isS. 

^orSnnen»irni{btfinben/  n>iebad  ®ottU(be'^bbtb  toibetbie  divor- 
mtcxhac  caufa  ondejogen  n>etben  fonne:  roefi  fobfe  ©ottlfcbe  3tt#  . 
fommenfupnd  .bet  etjten  ^enf^iien  nf(bt  butcb  beten  concubicum  ae# 
fcbeben/  fonbetn  butcD  bfe  etfle  ©efeOundi  t^  defaflt  mftb/  tia^  (S^tt 
Aa^etfcbaffene <^efb ju bem ^ann sebtocbt babe:  . ^aoffen  aucb fn 
bem  ^tonbetettlnfcbufbet  fie  nfcbt  etfonnt  bat..  Unb  tfl  bennodb  ouf^ 
fft3n>dfe(/n>annbfedivorciaau0bfefetUtfa(t)e/  ^afftde0®6tt(f(b<n 
ttkbotb^/  t^tVbOttKn  finbi  l>4  at^bantt  M^  )ft  fpon£diadepnefenct 


W^^^^i^iSRi^^-i-y^if^c/iff^^-f^ 


r^i  •'  -  *LrV'xx!V.  TfT;  n; 


iexhacCauran!*tf6hireD'9ftrthwt\terbnf.   ^rtwegm  tfAnti  atiS^ 

.  tle  bmt\9tt<ftm  ^hxtto^nt  Untwft^ei^/  »ann  jw>ot^«|t  mit  aUttit  ^rrtfl 

th&teiZ(v:tt  (tcb  nHeterum  tu  Detsteicben  erma^net,  ant>  aUt  g&t(t(6e 

^e^e  tHe  (S^tmnt^ec  t»  tereiniden  sefuc^et  wotben ,  obet  Da{u  f eirie  '•Oof ' 

fluttjfrc^rerjelfiet,  exhacQufaWeDivortiaiuIafTen, 

-       -       Wefemb:  f.  Ht.  de  Dhort.^n.  9.  Scbterf.  Cmfil  4i*m.  §. 

Hai^p  dJoc.mra.iSf.  VuIteJ.furisfr:Rom.M.t.c.ii.J>ag.uf. 

.   '        '•'   hcortftntmes.f^mnot.adn.  itverf.llk  autettttimtrairiam 

fSc.ubiafkgatTheoh^osfi!JCm. 

^i  banhin^d^ineinihben  &)andelif(ben  Facultdten  bamacbd(fi>rodM 
i»  ivab<nt>fieAt*. ;  3ii^cbh9ei$(n/  ba§alle  biefe  ^^empei  nntecber  Bx<: 
cepcionOirmi,  li  /cui  <»<  «<^«n>>  ni(|t  tiiirparitaceratioDis,  fQnbem 
au^vi  verborum  bedtiffehiu  fepnf  bi(delebrt(f{en^u^eder  lebce^  tmb 
betoeifen^  bafb^f^QJortvi^dtatniqKo^jn^iiterei)/  fonbem  oOe  A<Shis 
begreiffe;  bte  tt>ibec  lit  ^dehf$af(  (ttiec  ^b(  commictiret^  omb  ^'i^ 
biefefbebaburtbvioliretwucbe,,  ,  ..._..."'' 

Vid  Selden.  de  ^r,  nat.  ^geht.  Ub.  7.  cap.  12.  htfin.(^la- 
tiUme  in  Uxor.  [ffebr.  Lib.  3.  c.  23.  f>er  tot.  Franc.  Cbnnan., 
dc^if.JCtusGaltusf^fontificiusitncomment.ad^usQo, 
L.S'C.i2.num.  f. 

^efcbe^  bantt  infonbecbeit  beflcltfst  bec  Iocqs  ad  Hetr.  ij.  v.  4.  ba 
«oe^»  uttb  i\xit  uiibjfl^iftf  i^e  diredb  iinb  o()ne  tOlittef  (inahbec  op- . 

S^nicet  «(ecbcnv  unbbarauMlfo  fofset^  balaPej/  toQbuccb  ble  &)t  in 
c(C  9?atli(f  violicet  o^ec  t^t flecPet  wirb,  *»^A»  feij.  S)af  aber  bie  ob* 
(C)(bft(n  ^(mpd^unbfonbectitb  ba^febte  foii^eaAus  fepn/  tt>obut(bbatf 
«iddltii^e  SSonb  b(C'^b(/  tfthtiit^  conjundio  animb^uiA  St,  'corp<K 

^ii^y  abdebtotb'(n/  unbaffb  bi(€b(vioircetnxcb(/  ifl  mft  tn(bi(^ 
ftbonaii«d(filbi(t.  /-  .. 

&tbfic^  if!  aiic^  U^  <S(b(ibimd  Um.  ^ib^^  Cbriflf  um  fo  x>xtU 
to(nid(C(ntd(9m/  n>eif  berfelbe  aOeinedeprivataleparatibne,  nicbtabet 
bi^n'  bec  Dbridteit  cebet ;.  ®eflaften  ibme  aucb  Cefne  ^ait  t>on  bet 
'  ^kmalt  (inec  Obcidfeft,  fonbem  aOefneton  bec<3etbafteinefF^(mati« 
tte»  t>oca'^tca^h,  tmb  baciibec  dOeine  gebanbeft  ti»dc1)m: '  Ob  e^  ^md 
(N;  bdf  bhfefbe  einm  ^(b(ibe>  ^ciejf  d(be  ?  Unb  bann  oQbefdnnt  i$, 
i^  refponiione  aoti  diiud  inceliigi,  qoilnt  quod  eft  in  qusftione» 
doilec  aiiud  probetur.  ^b  tt>{cb  anib  fn  @ottfi(b(C  ^cifft/  tt>ann* 
raon  an  a(((  w^^nf^m  in^dem^tn  (in  <3$ecbot|  (cg^b(ti  bocb  bie  botb^e 
ObWtbftmitnic^Kgmiclncr;  9(r»{e/  tbannaflenMfc^en^^in^' 

bent 


-,^a^::apr;ri;v.-  ....;»w,^«.;....^>;;si;^'^>^c..c^^MH^^ 


De  Df.ro*VifYs*E!t ^«PT»ns.  ,    ijj^ 

U]t^Jiiii)m^i)iiCiji^^t<^xbUi^t,  nldxiurehomiaiim,  fonte. 
iurel^ej,  jnj<tw(^'r^«t#m*,..fonbevn  oii  @D«ig  I^Knei  unV"6effe» 
Viciai  auficj^^tji^n.  !9P8eI(|4mna$  ^onn  duc{)  tAdQkrbQt^^.bal 
t«0^enf<Ql^ti^^c^^rMen  foU/bu  OHidreifunb.Deren  SCmt 
tit£^tttift/  ia»atin  fk'i  uin  ememdtoffe(nU&eid»Qui>euden;  unt>S(ecdet« 
nulfeh/  '^untehunD  flefd^tiic^e  $o(sen  abjufe^ten/  bie  @emiitber/  ^ 
<ipan^.nt(&t{eiien(onnen/  fu^  feparken  idfjet;  inbemini^ren^dc^ 
^enni#ifi/  iU)(  ginisf^it»  WimW^titbiMtt,  rte^u|n)indem..:lfol^ 
ti^  Ayerilon  iinb  CCBiberwtdfen  bet  ©emut^ei  nun  i  ifl  bie  Utfa4Xr 
t»oMttf  je^o  bte  ^^t  anfommt*.  £)b  nun  f4}on  einsetuenbet  tvecbeni 
«lo^tef  baibiefeAverflonni^tfep  an  ^eiten  bec  ^bcdA^tin/  aii  n>eU. 
Ajii^w.^eifS  oieime&r  oDe^  angewenbet  /  um  Hyxti  t^esatteh  Affe- 
«lon  jii ijehJmhen" ;  ©o  ffnbboc^ bi§fdnd  §»o ^Jagcn wobl ju un^, . 
trrfc&eiben  ;  ^U  C  »♦)  oi>- «««  ber,  Ucf»>cb<  cine^  tiiU)erfo^nli<&en  Ifit* 
fiilwiflenS  «nb .  A Verfion  tai  SBanb  ber  €{)e  scfd£(ieben  werbe  ?'  Unb  ( 2% 
yneb^ef  ^eil  ^ieran  Urfacbe  fey  ?  ba§  bie  @bc  bdburtt  dcfcbicben  noer^ 
U,  mit^inonbepbett^ciien  biefelbe^at^onentbunbenfepn/  iflbi^^ee: 
fttt?atf6l)te( ;  Unb  w^^nfotcfte^iBanbreUtiointer  duosifl,,,fol8etc}e. 
nwiMr^atorum  nj)tl)}»cnbi&'/  wann  bafTcibe  burJb  beC'eineoSjei(^ 
ijpmonelleft  <i|Bibfrt»inen  deiofet  ifl ,  bepbe  ^bcilcbdDon  b^ft^i)«(c9t^t 
imeijcbe^  du4).bie'&bridcExempe;l  malitiofa:  deierth^^nis  Sc^^duli^ni  m. 
ten^a|l<9«j,  tt>obut^on|[>etjben®eitenbie€bcflctrciniettt)irb*  9CBe(* 
S^mnm  bann  bte  anbere  ^odc ,  t»er  (^cbuib  oh  bem  <^iberwiacn  feO/ 
jfeine  2fenbe.run9  ah.b.er  ^bcf^^eibimd  macbt/  fonbern.nur  bobin  sM)c^ 
.  ioaS  fut.Sacisfadtidn  bem'unfc^ulbisen  ^bcticdcbubvey  vveewegcn  bann 
Un  ^eiit^ie  Urfa4ie  (Ui^b&^  anbere  |u  t>em>e(^en^  fid  fe()r  iv  bctp,ul)en 
PfUflV '  .    ..  , 

iim  \i\i  fm  ubtigen  barou^  entfle1)enbe  nac^tt^eiiige  Effeflus  \\x  mmU 

'  lin.   9ttJe(ct)eSfa9e  abcT/  uofer^§racbfcn0,au.«jn)?9dhytfvicbcnbtgfa(« 

■  teiberbenSt^egottennicbt  flcreicttDerbcnfan,  Ci»)  t\)d(butcbt5erci)b(icben 

,  gcugen  StuflTadC  ad^ciciset  wirb,  m$  fus  uncriaubfc  linb  bebencfiicbc- 

"  lRittefbie^auju'9cbrauii()cnficI)  untcrftanDcn;    rcoDutd)  au4)  tt»ibct 

l^r  5(bfe^en  il)me  ©efabt  on  feinet  (Scfunbl)cit  buri^tUitiotficbtunbCBej'  • 

tt>innfu^tbet oiten^cibet  bc^cgncn  fonntn;   (Sonbcrlii^  abct ecjube* 

Prcbfin  5ef>abt/  weii  bfcfe  tKtttei  ntcbt  anfcl)(ascn>  b«^anb^te  itnb  fc» 

mxM^txt  bdtten  t>>tfucbt  unb  unternommen  itpevbett-bucffen»  ^obur^ 

Bb        ■  ^      m 

CoCcEjr  Jtr.  CoNfii,  P.  tt     -  ' 


194  •    'Xf».laaV.  TiT.  H: 

fion  Urjac^  d^efKfu  Uob  roanit  tm  wdf  fjlioti  b|efet  SeuBcn  ^gt 
«n  ^cn  Formalten  etnKi^  ab^tengei  ft  iftth6>  Kite  UttcRlif betsebroud^ 
ten  vmi^m^tttlMt$ in  temtyotlgetttiUt^aignofi^,  tnft^ 
efn  jtidicatum. ttot&en.  U  )  ^efl  etfelpfl  itttfnet  fblibnr  Satisfedioit 
flc^  erftdref/  tcmit^tftkbmift,  ttiibbe^toegetifi^niitl^tfAsHcbttrf 
fiiatdbi  tdne  tt^etter^  Satisfaiaion  fatxxn  fan^ 
'  ^^  welc^mxiaeffbanntoir/  ieb{k&mttnodbma^(ifiemQ3er6elKtftaffe[f 
^em  ^,  bet  ii^nmtdflnb,  met(  ft^^ein^  ^tii^u»l}^tt^^  ®rant^!baffl-i 
^berttiBunb  Averfionan^eftenbed  NN.  ttjiber  feine€^eflalt»et6o* 
ben,  unb  ba§  f eine  «Ooffhuns  fep,  fblcbe  in  ein  ebeiicbe^  <^rtrauen  unb  Q^er^ 
e{ni3un3ber®em6tbern>feberiut)erftitipffen,  botaug,  bcnJRecbtenttoA' 
<tmejfen  tvirb^  tveil  tt  bereit^  fo  (anBeietoe^tet/Unbperfeverantia  ap^ 
paruerit  eHe  animi)udiciuin,  '     '         ' 

.  ■  fer  L3.ffde  Divort.  L.  64.  tnfin.  flde  J>mat.  tnt.  vtr.  ff  tpc.  i 
ba§  biefe  Urfad^ jtrr  a^ef4)ett>ttR0  }ttUn0f tc^,  unb  fon^ol)!  furtrdgitc^er^ 
Oft!  jtcberer  fet>/  bfefefbeaujufaffcB,  alf  ftebejj^etn^inunbeltcWgeetmij 
pect><t|ite8  ii^0e*:i5<mb:  jtt  ycom^  ^a^  nnn  fem«  tfe  Sftoubitif 
u>ieberitt.l)iP9ratf)tn  antanat,;  w)eH/  toant»  tein  $bfr^ontim?br/.  fonberrt 
^urc^rDeffett  @fb<tbun^  ble  eitt^fa*  ^berims  jo.einet  anbern^-^riti 
gfreften  atj*  bem  CCB^ge  serdumet  if^/  fofdenb^bfe  bon.bec  ^crmr  bhti 
ti}2enfcbett  t>erllebette  ^a^t  uttb  ^obelt  ftcb  lu  t)erbepratbett  rbfeber  b^ 
fen  ifl,  berfelben antb fbbontt f^th  Olecbt  mebr  entfledejt  (teber;  ^^^  }w<K 
iti  Confiftoriis  ublic^  1(1/  ba§  bem  fcbulbigen  ^eif  nfcbt  flf  eicfe  anbertoette 
•^coratbung  beiniscfaffcn  wirb;  folcbe^  aberbIo§.ct»a^poena]etfifi,  fo 
temicciret  tt)erDen  fau/  aucbinbcm^att,  baefncrt)on.bem?l(^ernnbl)et 
ConftitutiofTiil/  bag  crftcbntcbtent^altenfatt/  feiiiittiretju»etbenrj)fl» 
set ;  @okbenfa(«  aucb  ftinbtfcber  unb  defd^rlfcb^fc9n  tvutbe)  t1)nbatfORabi 
iUbatten ;  Ubctbemaaem  abet  nicbt  ertt){ef<fn  f|),ba§  et  anbfc  fet  ent^anbenen 
];ni^Utc|>eett-didffe,  «^erttte^/  d«f7e,  ^c^lb (>Abenfb((e; 

8II«H)ermefn;enn>(tttnfertfgan^unj)ot^effpi^cnOttb«/  tt>annble€w 
entmeber  au*  ^dnigl*  Difpenfation,  obet  buri^ .  einen  Confiftbrial* 
^prtKb  gcfcbiebco  n>ctbe/ fbm  fobamt  ftc|>  anbetn^ieiuditt  t>ere^(f(btfl;» 
tticbt  |u  oeit»ebtcn  fe9o  ^SSoR  diecbtdrpedett; 

Decant,  Ordinarius,  Senroresnnbanbej|> 
,-  g^  rx  cs  V  teDoflcM:esbetTheologff(|)JimbJurifti- 
CLteb»  ) .  C  L*b.  )  fcbenFacuhdten  auf  bet^onifll»  unc  €bUr# 
^  -^    ^  -^   fur|«.    55ranbenbur9if(tjett    Uhiverfitdt 

SrancffujtattbetObet/ benz?.  Aug.1714. 


De    DiYOit.Tiipj    Et    Re*:YI>hs.  t^f 

•     Qv^  \\^  jhmlHwftt  deferthfit  jiijia  di^ 
^'     'vortncaufa? 

NjoAKDFM  vldetUTf  quj»  Maith  V.  v.  p.  mentio  tantOin  fit  t^^p^g. 
uaiu3  caufo^  ey  qua  Qisttriiponiuni  (blvitur,  fciL  adulterium«  ^^'' ^f'^' 
Sed  vorius  eft^  etianavc^  cnalitioran)  defertionem  tolli  matrimon^  j^J^^i^ 
«my  (  i  )  pertextum  «xpreflum  in  i.  Cor.  f.  ibi :  auodfi  mcreduias   ^  .. 
i^i^y  mfieJaifnM^jffervkmif^  ' 

10  Apc^lus  £dtem  de  ixifideli  ioquatur  t  eadem  tamen  eft  ratio*iti 
fidelibus;  n^m  Cz)  tqta  diefinitio  matrimoni  hiaceilat:  maiitio^ 
6«nimd«fettiotumeft«  quandocoaiuxanimuqihafoaty  inperpe*» 
QiUfnrdeferendi  cpnjugem  i  adeoqttc  hic  non  amplius  eft  conjuoiftio 
lOarU^  f^s^in^  I  i)tcque  individua  vicff  confvec^ 
,  ilt^oBsr,  ilia/i^.j.v,5<^-Sediameirerpondimusrupr.X^.j. 
-  NoT*  (0  Non  eftmaiitioia.defertio>  qusfaltemad  tempu$ 
fiL  Hinc  probaridebet  animus  deferendi ,  qui  evidenter  exinde 
«licitttr*.  iiddtriQam  prodamationem  non  appareat.    Vid.  otm  - 

'  ttot.  (2)  Ad  matido(am  clefertionem  non  requintur,  utaun» 
§Mf  qius  vifibiiis  dicitur,  ftd  fufiicit^  fipraefens  nolitcohabitirea 
aimamcd^ritcOfqugem;  qucdicitufdiiertio'inri(ibiIis« 

Qv^  yn.    Anmt^htts gaUkusJit  jujtafohendi  ' 
matrimottii  cau^? 

AyBiftMATVR:  ntm  C I )  impiam  eflec^  adigere  conjugetii^  uc  Lmapsg. 
:  cum  taiit  quicanta|^oncJaborat>  qua^prse&ntem  mortem^^  verb. 
niinacur  colttbitet.  Sane  (i)  cum  nemo  ficdominus  membny-^^^^.f^ 
nniifi]orum>  ncc  poterit  conjux^  ctfi  velit,  periculo  contagiofo^*^'^^* 
fefeexpon»^  Etcum(j)hu}Usmodiiioniinesaconfvecudinefau(iiaiK 
ngibcieutige%cludantur,ne(dum  abindi vidua  ygg  coafveatiinfe,  . 
Eqiudem  communis  Do^orum  fententiaeftincontratiMm>  ied 
Itincipilibe(asiuidemjsmanusefle9demon&ravifapraj2s.r 

Qv;  VIIL    Qtanam  Jint  pma  ejus^  qui  caufm 

divoriio  dedit?  :    •,     .ri 

RS9PV  Non  impQnefemf>er  praetextu  implacairilis  odii  ad  divor^ 
tiumprovocatun  Equidemfi  communixonfenfii  idfi^t^  nuU 
lam  poenam  conftitutam  efle^  apparetexZr^p.Cir  /{^/«^*  Nav.  14^ 

Bb  J     '  At 
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'  At  (icauf*  o4ii&^/fidii  fitpenesalt^h2trt(mt..tunc«!^ii  UXOR  ati-^ 
(amodio,  ihd^ue  fequcntidiy<)rtioc|edit,  {t)  amittit  docem  & 
doriationem  propcer  nuptiai,  &  utraque  maria  lucro  cedit^  L.  f. 
$.4.C.  deRepud.  Nov.  117.  c.  if.pri  Niu  liberi  exmaCrinlboiiJ  com- 
muniextent:  his^enimdos  cedit^  dd.  Ll^  Velnifi  fint  bona  pa^ 
raphematiaautreceptitil:  hscenimlit^ris  (tedunt»  non  manto; 
Vid.  t^w.  ij4. c: w. verfi aduiterMJ.  (%)  Ad quinquenniuiA  innu^ 
pta  m^ nere  debet,  Li  i.  §.  4,  C.  dflte^d.  \jji^  mutatum  eft  Nov^ 
Wt/.c.i}.   ubiaddies  vits:incIuditvirmonafteri6>  cuifimulttr^ 

i)ars  dotis  cedit,  liberis  reliquis  duabus  paitibus  fervatis^  fif  Vertf 
iberinon  exftent ;  parentes,  his  terda  pars  conceditur ;  at iie6 
hisexftanubusy  tota  dos  monafteriocedit^  d.cM.  Etfi  veroiao^ 
ribus  hxc  inclufiain  monafterium  noa  obtineiti  ineo  tam^fe-' 
quimorNovellam^  quod  uxor  perpetuo  innupta  matiere  debeatj,^ 
Dn.  Stryk.  de  Dijfenf  SponfaL  SeS.  6.  §.  23.  Wrtcepstamcn  di(pen- 
farepoteft.  (3)  Siintratdtempusnubit,  ifitinfamis^^.^.  !f  nec 
connubium  dicetpr^  ihii.  a6lioque  popukris  inde  oritnr^  d.Lg^ 
$.  4.  Nav.  22.cap.  15.  §.5.  Atque  ita  relatum  eft  ad  SerenUfiftitsdk 
-incaufa  ^biemonn,  contra ^trfen,  v^rbc.  @o  fleHen  n)fe€ufer^&^ 
lAsHx^xi  ^ajefldt  mk^f  i>b  fw  tiejem^en  ^ttafen/  welt^ in  }\xm 
;auf  berd{ei4)en  divortientes  ge^e^  {e^n/  an  biefem  ^tenfc^n  realifina 
tDiHlen^  AUquandt)  vero  (4)  edam  relesario  ex  illa provinqiai  ut 
fciKlbandalftititoIlatur,  deccmifolet.  yid.  iJiut^  fnpn.  **-'(  Id 

Suodtunc  demumcohce{rwim>  fi  fiimma  fitfoeminae  maliria*  vid. 
)«. Str^k. de Diff'enf.SpQnfSe&. i. §•  -^^ >  ' NMttcum.Oo^bres haic 
-'  relegationem  eriam  contra  iilam>  qufle  ^xmiaiia  aj£mp]ere  noa 
vult,  deoerhant>  Carpt^  fpr. EccLp. 2.  tit.  12. def  134. Mw.  p.4^ 
I^^»  )SS'  Xic.  liiuko  magis  locum  habebic  contra  divoraentcMk 
if  ) !  Liberi  eduoantur  apud  innocemem  y  fumtibus  nocentisr^  Ldut. 
in^,  k^  yDenique  &  (6)  expenfas  quoque  reftitUit  oiiaritciti  jQIml 
Stry^d.^.23.  -  •  » 

£  contrarioA^R  caufam  dans  divortio  9(1)  redhibet  docem  & 
4onationem  jiropter  nuptias,  L.  g.  §./♦  C  de  Repud.  Nw:v7>  c^  lij 
(z)  Praetferea^^f  aliaeijisfutflanua  tantum*  uxori  prt^befe  deba:^ 
quantum  tertiam  patrem^facitf{iiMifalictelargitatis,  diil.  Nov.  117. 
€it3^'  f£'Atitb. rSffdmvo  (^c^  C  de  Repud.  (3  )  Uxor  acquiMt  proprie^ 
tatem  donatidnispoopcer  Nuptias^  nifi  iiberi  exftcnt>  tunc  enim 
ttfumfrui^um  falteoi  habcL  SedSc  (4)  liberi  apud  innocentem 
natrem  educantur  iumiibus  noceatis>  Laut^  inf  b.    Ac  reliqux 

poen« 
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poehs^  hic  cmmxxtmhoh ^ztent^  L.  8.§*  t*  C.  A  Rept^:'Wfu& 
Bnm.NovAiT^c.u.  in./.C6nf  L.p.  C  JeTiepud  N(/v.22.  €,i^:'pr^'m  i 

-  Cum^imobtinentikiamrej^ntenuptiasfacerelket. 

Qv.  IX.  /^P^impsa/luItetifff^olutacmpf^fori 

.\  .      iMritdfHatrimofm)permtfeyep60j  ut     -  ^ , 
.    '   Mdulter&nttbat?    . ,  .'■ '.         ..i 

Meimniidquxfltumaliquandofuifreincafii',  ubiinBelgio,  adeo- 
que  extraf  terricoriom ,  adulcerium  commifrum »  &  divdrdum^ 

-  hm  fencenciam  deerecum/  -  maricoque  faculcas  «lupciais  contrii- 
Nnidicbncefla f(jit$  .  Adulter^um  aduicei-a  fefd iliga  poeiib'.exi- 
merunt^  achi<  Jooi&diuniciliumiixeruhtj;  Jiberosque^rocrtarunc;^ 
toidet^  Terdgraciam  Sereniflimi  ifnplm-^utit,'<!uc  macrimonsolefe: 
jungere  liceaft.    Nonnemo  de  jure  coniiiUitis  fequeh^  ;r!9i^ba-i 
fom  dedic*  :  ...  •  't 
W^  W  Ant^ti^wiL,  ivrkl^  ia«^naRbf)it^(9(at^t,t»atf  ^tm 
^  '^SStmLmi^iSv^,  tmb  ifi  mit  ({nem  ant^n  UHm  ^m^tnXBxvS^. 
gtgangKi/.tDit  mWvn  fte  tiiele  Mtt  loltf^nQ  m  ^m.^\ii,: 
«t4}^b(9-.d^eii$etl)at    ^poe  ^>artiK9en  hittta,  i^m.  tie  Copu- 
iadon  |tt  mjlatten/  ( infonbei^eit  totii  beterfie  ^^/SJ^tami  fk|)  fc&eibet» 
lnfjleti/  ttn^ft^eniansfltviebet  t^erbeptat^etwate/)^  ba^eto  nitb.ge^ 
fiaigt)  .-.  •.■  •■  ■'<  .•  '  ••      .     ■                                ■-..:■  •  -  • 

4>&.eiit  J(<mfceB  ^  ^sew  Kfyn  <Seii>t/ren« » Scrupel,-  bie  4^t^ 

Cejkdifpftijkentbnml    ;    .  '  .    !      ■ 

Pto  ntieativa  f4}eiRet:)u  fhreiten  / :  ba§  ( i )  ex  Sacra  Scriptura  beCanttt. 
fn^/^bolliiBtienigf,  weft&ereineSibdefc^bete^evet,  einen€^ei»i!ti(&beae^. 
\fifMatth,XIX.  (2)  ba^incerrapcorem&rapcamieinM^trimonif^ 
iniffleitettfonne^:     rA     -      .  ;    ,;, ,        '..io.'.  •  ■    ,- 

•  ^GBel(^$  (D  iureCanoiiico:,  iiadi^teritimcoi^n^MBieft>  OUi^ 
kncfii(^tt>ict>Ki>Qi(wirb.  .  ; 

'  C»fiXde£apt«r;..f.3.ei^E64tdduie,UiM.^lC.Rttpt\fgc.  ■■•• 
'  ^^binQbtflm9\fiim$nif^vl^a^inm^,  ba§  tiet(>Ut|i(^r#t 
incefa^nb  fevnf  einenxSanbet;  f^itma^  jus  difpen&ndi  t84Xi4[f«in  ^ail 
«•bjttftwetft^- .  ■    ■■'  :''.'"         ■'      r-itv-.vS'  .' 

S)aon  et  i^  ( ■ )  bef onnt  f  ±0$,  wonn  eine  ^u  ij^ttn  tOKuw  d^ 
(flfetunbno^bartu  bieg(Ki>n(9t ,  Um  Marito  fre?  M«  bm  itoifc^dt 

Bb  3  i^nen 
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UHifli  eiklsuim  Coiicraa  auf|u^e(>en,  unV  fii(o  hai  iSanOeit ^ji 
kmiffen.  *3Bann  otinfo((&eMW6(|)/  fo^oct  (t)  but^  tkfe  ifiilof 
lucion  bte  gonle  &)t  auf*  ed  i(i  lein.coarenfus'mucuus4^  cbh«s> 
bicando,  e^titfein  fflucuumadjiicoriurnine||(  t>or()anben/  einfbldficfr 
fo  ceOitrt^teeflentia  matrimoiH^  3fi  ttm  ( l)  leine^^j^etoei^t  twtci 
l^ttben ,  fo  fe^e  tc^  f ein  <^e(bot^  tt>eber  in  Ux  ^atw ,  m^  'm  jfetti  ^lvM* 
i(!^m®^t  toeictK^MesefC&iebenet^er^inbemfonte/  ft(i)mtteinemati^ 
Um,  au(b mtti^cem^bebre^er|utm|e9ta(^*  &  fe^  (4)  bot^Ex- 
em^ Davids biefe^  aujfer ailen ^tttit,  tvelcber/  ttat^bem »vidit:Ok 
(dn  mit  ber  Bachfeba  tiit^lii  gebroc^  /  fonbem  cm^  fo  ^ar  i^ren  ^ 
^omt  erfnbiodeni  bennoc^  biefe  adulceram '^ebetffadM  Wi  l\^ 
@Ott  bat  biefe  •^evratb  nt^t  caiHrt  noc^  otifsebobtn/  ^obein  nctA% 
ftbebener  ^uffe  bebielt  u  t>ai  <3Betb/  mtb  ^tt  bot  bcm  au^,  biitfee 
adulcera  ^eieugten  in>tQten  @ebn  tai  tfki^  |Udet»anbt«  €t  fi^ 
«iitbbieiirr^tepnundbieoorbinandef&brtenMiones  ni^btentdeftem 

!S)annn>a«bie(Srflenucionembetrifft,  ifll*  wobiiumercfeS/  ^0$ 
'  Vit  &ti$ft inberRepublic  otlb  bon benen ©efe^ebem blo§  unb aitd* 
notbbitm  i»erborbenen  Buflonb  ber^enf(^n  einseri^t^  toeteben:  •.  ^t^ 
^Vie^^Mommenbeit  be^Moralifcbeit  ®efebe«/-  aiivotU^  nocb^- 
Saa  feln  ^{«tfcb  adimplirenfon/  niebtfb  d<nan  beobat^/  necb  bit 
leiaicben^traffenbamatbeindericbtettoeiben. 

S)a!(^o  batlS^ofe^/  n>edenbe«.der^>&artt0fe{t/bie®MeM« 
ob  quatnlibet  turpem  caufam  mtiafftn,  unb  nacb  biefen  ^efi^  b^ 
^(en;^ h>ebeir b^ ©eflbiebene/  nod^berfenise,  tveitberbie ^efibiebese 
i^9ralK<(^  «inen^bcbwcb*  S^ieObridleitflM^niemattbaMieinfa  , 
^obtfc^idger/  tve(d)ermttfeinem9^e(bfleniumet/notbalKeinen^ebre'  . 
^tt,  t»e{<^ete(nfi;embe«9iBeib(mfiebet  ibreriubese^ren/  n«(bbinfeo{> 
Sjtn  Ui einen  Sacrilegum>  toeic^  itm$  mit  meb(|.a(« mit  3a-i>Mi 
?(Wn berr«ffiise<i  r '  /    .   •  .    ^  (.-. 

<SSt\i  aber  olle  biefe  punAen/  ob  fte f(^on  ni(^  mit  tem ad  fkntma 
comipcum  accommodirten  tSefe^en^eiten/  (ntitblo  tton  ber  toHtU* 
{^e»'  ObtiSliftsien  poenam.|M0eftanben  nnb  fiKfsetaffJni  itt  tMrben 
pfHeden )  bennocb  roieber  bie  ^u^enb  unb  ^oOfommen^  be5  Mocall* 
f(ben  ©efe^^it^:  @o  bot  ber  im  ^iftfftat,  toei^  bte  ^fnen» . 
mw  bto§  -iut  ^ooenli  muer  ber  ^eibeifuns  be«  laroof  sefe^en  ptx- 
ibil  «tnfaxfttr;  itim»'  feine  EebieliiM^  bem  ft«ii  ^^sdionis  obei  natft 
bem  ©tanbe  ber  Unf(bulb  einric^tet,  feinen  dun^etn  uob  Su^orero  bei 
mmm^^»!  ta|  m  €i^n0:b(((  eioiditi  ^&XxfS^fOJMt  t$  oi(^ 


Dt   DivotTiif'  Et    RB»VDiifc  M9f 

$mmft9,  •dIegpmboiiiimefle>  fn^m  bof  fUft^^befitebm  ttufteir, 
ttid^ollentfiifwOfi^ARttQi^fftct)  dbpuil^tsitiu 
~  Un^inMi(hi»^NIwibM^®6mi^<^r(mbft{ite®ef(6e^  nftffiii 
iri^t  onquam  leges  Cviles,  fotttcjm  ttn<)iiatn  leges  peiwSMu^ 
publicirr.  Smertnaffett  in  ftatn  integritads,  fre^Iiip  iik^  t<it!attet 
vmr  ft((t>8n  fetneQi9QBef&e  jufc^ben.  ^SBoron^  (onn  ni  ebdem^ 
tnnotbtoenMft^dt,  miManb.  XIX  v.  9,  ^Aftt,  tMf  he^s  ber  fitft 
^S^eiJbtt$  tlnb  ber  6ie  (£kf4^bmcnttnt»r/  dneni(ttebni4>  be^iengm, 
nNe^nn amb  nocb  btrfen legibus  perI«aionis  becKn^,  tvdd&erntit 
fUaeai  9^(b<fett|Sroet,  oltf  rnt^obtfcbiader/  il^/j&.  K-v.^tverfetnt 
92et^fitnatii|lrbet/  tbterjiibesebren/  a(^etnSbebte(ber4Bigefirb<ntvfrbtc« 
<  $i»^n>ef(bem  bann  IL  ofjrenbobt  m ^Ofieitegt. ,  bA§  «ne.^ItUcbe 
Dbtigleitf  tvelctebet)  ecablirung  ibrer  (SefeiebIo§aufben  oerbetbtett 
^anbbei^.SfM<t)enrefleairt,  na(bbcm@^empe(^oft^,  bU^befclet^ 
(ii(fl!0eAtvrpi)Uett,.  unbber^efcbiebenenA  toamtftebieberbeotatben  tvutf 
be,  bte  btnefkia  juris  Civilisin  republica  ,  n)ieanbemltntett|an(t^  . 
t>erflatten  f onne,  . 

€«  botau^  ni  bfe  Theologifcbe  Facultat|u  ^an^rtgan^fiirl* 

H^  btefmt)|0en  ein  fcfeoneU  Reiponfum  aufdefe^et,  afle  bie  allbtet  etablir- 

lepriiwnpiaump^nbltcb  unb  m  ber  ^ell.  ©cbrifft  fe(bj!  beftotfflet,  in» 

gnberben  ober  bfefe  Tliefin  (baf.nebmitcb  ber  «£)etr€<gi«tfht« ,  werni 

frfa«t,  ha$btx)tt^tf  wd^tint<Rt(<Ssitihtt^f^;  tintntC^ 

hm^  ht^t^t,  blbfioonbemftatuincegritattstebe)  n)or|ubie^enf<^ 

fa  ftatu  conruptionis  nfcbt  geituungert  tDetbeu  f  ontett  jc»)  febt  toobtibe» 

^mttit   i5)ie<3B»rte(autenalO>;  "; '  •, 

,  ,jUnbfb(cbe«^erfIdtefa(fo  ant^unfer^epfanVfetbjBttifiiim^betttlfcljlf^ 

nXbtpn  er  augbrucf(fcb  bte  j»een  ftatus  integriiatis  &^tOTrtiptionis 

Mttth9hiim^mi ,  imb  kf.  g.  fa^ett  '■  3m\9N(fan#«»ar<l nicbt 

^(fo ;  •  ( mm(f(b-t4'^ftrftcb  f^bcibeti  nt6cbtett  )mi  &  abev  bttrtb  tm  ^ 

»2(nfi[W9t)e««)*,erf(al)ret«ttwt(bfHber/»«<T/^.  f^/.ubn  be»  Slnfang', 

>/ba®Dfi!m4nftimbr^elber(cb<)fen/  unb)ufatnmcngeftidetbat;  ^l^ 

nlnm  ttt  SeitDer  ^1tbrf)}rund(i(ben  @be  *  €tnfe@ufig,  fO'  H»  &tttbe m 

j^^^SUMftnttlie^efrdefcbebeifr  Uo^  vHe  .nitit.«I(b^^  «r  edjbat^ 

-  ip6<|>dbttn{t  ni^tpfxiktttttloaie,  alfc  f^lipe  ^mt^fit.tvdemftam 

y,ft0tfnp(i!titbt0,  vPOiverff-^ttK^,  ba0b<ybt9^ii4f!(3bti)^,mif 

y^n;bie(9kf^eib(tenttnint>  dntn  fC^bvsUft-.be^i^Bei^   <dindrg^ 

i.«bet/>t-v^  gi  etfloretrjSr^bo^^iofediti-ftatUjwWftiptiw^sbfe^cbeif 

^ongalletbjndtieilaubf:  bte.1)Ni(MtiffH%«i»i!^^ 

tfit^ 


\ 


^ 


i>(tt>d(  nadf)  be(  Stuffase 'j>auli,  2^0»»./.  if.n.i^/f^  n^.mivMktbii 
^p?.c|attjber#>jftq;rtti^. ._.;,.    .       •.--■'  ...     .•.-   • 

niUtibitiiefi)^'  btkafftistt  et  noc^  mtittx,  unb  fe^r  na(bbtiicfttc&  m dc  if. 
j,  v.  10.  ^  ir;  a(^  ^in^  ^htiQtx  eben  bi^fe^  ba^egen  einr»anbten ,  ba§  fckb«f 
,iaefla(t.bie  ^  ein  ^octe^  ^ocb  fcim  wucbe.  ^ann  borciOf  antteoitlet 
ii&,  btt$biiefest06m0betetbctb6,  xoel^t&fbti^nenifingefhltj 
-  »  v^t  }d5etniaim.fa^t0  nii!t;e  «  fctit^ent  tAieim  bentntige^^Min 
nfef;  XX>mm  bmn  uttfets  KMc^tem,  gmtQ  Ciat:  folget ,  b^ 
y)bte»  fa<nett  e»  iti4)(  0e0eben/  <>a3tt  ni4>c  0e3n>im0«tt  vftiben 
iifoUm.  .  :-  .     ? 

■•,  €«  efb<net  aifo-IV.  aug  biefem  Refponfo  ber  Theologifc^en  Pacuii 
tat,  baf  bec  ansefniyrte  @pi3K&  C-^riflt  gar  riid^t^d  ftaium  0vTl6nT 
8«bore,  tnit^in  eine  Dbrigfeitbabiad^  nitfet  ge^inbert  tterbcVbergieicbett, 
»&eprart>en  t>urcb  ritusextemos  |u  befldtigen  uob  bfe  efFejausjuris  G^ 
vilis  benetifeibcn  mitjut^dien.  .  ....  .;, 

^ij.ifl aber ferner unb  V*  tvo^i ju  mercfen.,  b<if\iki^$Mauh,jfi, 
^tjyafteue  ^erbut^./.garnl^t  bie&ec  dejo^eo  t^perbcn f oiini? :    Jtxuwi 

fXfpricfct  jt>er  ^fiilanb  »on  bem  Cafii,  bajcmdnb  ct)ne  Urfdcbe  fi^  t)oi| 
inerSwuenYdjciDdf/erfa^et^  ba§iolc6e«unte4)tfep/  unbbagberjetiijie 
v-jDefcberbicSlbsefcbeibetefre^et,  We^bebrecbe  :•  iS)iefc£!ifln)al)r,i»ci( 
bie  absque  jufta  caufa  oorgcnommcne  ©cbcibung/.  ipib  jure  oull  ut)b 
QfMfflf  r;ttutl^iQ;.|^eif^,ini  tvurtf^  .^b^ftcmbc.bedriflfene  ^m  leioeti  an^ 
Je^^.pbaqi^^idipriinota,  bei)ratb  '  ^  .;;_ ,  .r       .. '     ^  * 

H'  ^iSjifiaber  «H^san^  onber^/  tt>ann  be?  ^ana^  juftn.ctufa  v.  gf 
ob  adulceriuTn  ftdb&onberSifflw*»»  fcfeeibet  /  mirt^ln  &aj5.v»ftpulum  diT- 
jtolvirttDivb.  ^ biefem  ^aOfanfei» ^fK^ucb  fe^r  9)awj<manbjbie« 
|e@cf(beibete/  ucutadulterain,  be^totbet.  /  Unbfi»i(;be^erbfi(et3an|of^ 
|rnt»<ir;<tu«.  b«eti,<aBort<n  be^^erm  ^^tifii,  bann  #»^^««t  atitiib»;i»e& 
ffcb  /  IM^ .  berjealdei^  tbeicber  fu^-  m  feinem .'^eib»  xm^ttk'>^maJ9 
«^eibet  unb  eine  anbere  frevet  /  tU  at)t  ilid^  bu^tiwistm 
vann  tt^ti^tMnbig  ^set,  baMu(b'bertenide)  it>el(ber  eine  fofcbe  ^t* 
fijbeibete  frcvet  /  .bie  $M  Hkbt  brecbe.  $£)aim/  ba  ob  prscedens  adulte- 
Humt.Da*  wrlfie^Mairimonium  dttfse^obttiv  «litbin  f^itt'  et)e(itbe« 
4BoQ^,tM!>fM<Pf«9pnimt  ntsu  linb  fo((t)e(dejla(tble 

^'  .      in- 


^vjpdua  vke  cpiai^«Eud«<ffi  f^erpetiuim  ctCRttt  f .  fo  fdtt  «wd^  wtl 
^teo  l><r  adukcrae.  f «'ne  '®it.  tne^t  toncipirt  tverteit. 

Urftob f4i»rVI;  seftfgt wwDen fontt/  6of  M^ Matrimonidm t>jj« 
j^iteo  te«  wnfcfeolbtfien  ?OJawie^i»ar  <|ifl;blvittt\>i«l)« ,  ..obetih  odidih 
H^  ^io,m*;: { n  feliict  CppOiiien^  bllelJe: ic"  ©»  f|l  boi .tiiefeg  aiTer- 
;tuni(i)  nlcdetib.  gegrfltibet;  'gsi  jteb^t  oucb  (2)  nicfet  in  Wr  ^elf» 
j^4}rifft  /  fonbetn  ef^lJD  t>le(me6r  (3}  bo^  ©e^entbeii  exipfisverbisSai. 
yacqris  f4)on  ^iitx^tt  :  gu  bem.fo  fcbelnet  4U(!b  ( 4)  eine  .Contradi- 
^hitKJe^ir,  jttjf^atuir^n,  bofbO^Macrimoniutii^ttjeid&c^invinculo, 
m  itaiithbxpnfortio  5{c;  beftfi^etf  i>on  elnec  ©elten  oBeln  fubfiftjtai 
.f6nnA  '.  Unb  toiitbe  tr)  AB«nfang  fwbone  ratio:eine  poena,  tnlibin  fo^ 
ij^ane  prohibitio  exTneriJ^jureCiVilifepn  /  tWJroon  Princeps,  difpenfi- 
retrfon.  /■  ^       '.        ■  , 

'  &  bflbenbfl^ero yn.  W  ^xm*  i^dpfet  teitfl  ,nl*ralein  bie  dlvor- 
da  ob  jdfhs  caufas  erfoul^t,  •  '    '     '   '   '     ^    ^ 

■'";     vid.fu^:q.v.  :J- •'!'':''-':.  -' \  ■■ '  j-  '■.■'.  ■• 

^onbemfie  bo.b(n  ouit  bentjehlden/  tveifibct  ex  injufta  .caiifa  dt« 
vorriret,  blof  eine  ©troffe  gefeiet.  3m  iibtifleti  obet  bettrienigefti 
tteUbet  mit  UnreicbtfeineD  ^b^datten  t>erio(t,  bie  onbcttt^eitise  >pe9tatl^ 
iJfc|itt)eiTOei)Tt.  'Nam  marirds  injuria  divortiurt  faciehs  jiwcca  le- 

gem  Conftantini  dotemtefikxiehii/tifJiad/e^Ufida  VOfa 
properabat^  fecund»  uxoris  dos  priori  cedebat. 

.  £.  7.  C.  1heod,"dl^  rtpud.  I^M,  de  XJfy  4ivort,  Se3. 3,  m.  3. 
i^f^oi^ictttifgteTTheo^Qfii^  yaienciiQafiiuxQfr^iinjqpdni^-fc 
dbfeia!"'^  dtftiattohifift .  fu:dpte'r:  *|iuptias /maricd  mnoSent^,  iSc 

per  qumquemiurffiftnUptit  in)a^iere' debebat, 

cQj^eidien  lcgem  aucb  Juftinianus  in  Nov.  ax*  c*  if.  §.-f  beflatiset  b'of- 
^«ip  a'rfo  Vlll  ti^f^f  ein  offetibiSbrefiWfrcfttiobi;  caf  bec  (Si>tuc^ 
Q)iijH  nlcbt  pro  regula  juris  fe^fliebaitetttttetben,  unb  bo§  blefe  fltofre 
.tirtb€bcif^lcbe^9fernic^sedloube(b4b([n/  tt>jbet€^tifli$fbt«/.  ^ 
etablinitig  fotbat\^t  ^e(e|c  }u  bonbein»   <&i ,  tt>utben  aud^  t>ie  t>maWi ' 

"febenbe  betflboife  Pacres  batsegen-gefptoc6en- tinb  fotborie  ©efe^f, , 
tt^amtfte  tnibet  be^  •^erm  €>^tifn  inteiiicioniKtvefetitoateKf  fnaf^tati 

.iJ56licjopjiebwn.0en^^b«B.  ... ,.  .\  .     .     .•  .-.      ,\ 

-.•:..:•   .  ,  .,-,:.=  .-  w7..Cf....  , '.:.  1/-     .o^.      .S)if 

C^OCCEJI  JVB.  COMTft.  P.  U,      ' ' 


X^'.***        ♦• 


i^HpMHBmHaBBWCIgS!»^^ 
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>  'S)fe  oWn  ang^fll)ttf  gtt^^^tC  i  «"*  S)rtttf  rztib  dubitindi  Hl 
meci  juris  Gvilis ,  roofton  ^«  Princeps.  nai  jRftw^»  @ef(iflen  dilpen- 

•licetlfan.  '    '  •  '.',•. '..    ,' 

'Frinceps  propitio  jurc.ufe p<i>te €fee  tnit  tiei  ?(bgef4iie6itieh^,tpanji 
,  *j!e  f^on  elne  adultera  jjl,  wo^(  Detflatjen  lonne:  ^efcfte^  fn  fe(cferft 
"§allj  ba  Da^  Crimen  tjon  bepiyeft^^eKenmi^cen  mitfbwjabtigen  Sllter 
'besansenijl/  befloTOenigergTOeiffeHjaf:  Saronberfeelt,  "bir  fic  bc'vb«* 
!(eit«  ftcb  «obt  auffuVren  unb  JHfamtuen  eln^ljlKcbeJ  S«.?n",  fii^rett ,,  oirf? 
^ljej)  bie  bedangcne^unbe^b^tW  b^reuen,  tet.^iahn  iiu^b  wigen  fe(? 

«et befont)e\:n ®:f4bvnrt9/  lilefonflenfm £anb<Eeffi<Kct}f{fc b(;f»^ct/.'ein{sjie 

"tSnabe  i>c«>len<t.    «iajfeitxJbl  f^  fonft  gcrne  bcfcnne,   bag  ein  tanlc^ 

'   .•pett/  «vedcnbei^fabdieben  ^genicbtAlietfi  foid)edm'cbt.Uid)t  ^evfta^^ 

"fen ;  fbttbem  DleHnifljir  bergfefcben  nbeftf)fitet  tladb  b«  rigeuf  teflraffep 

folte.   Ob  abec bie  ^inbet,  tvefcbe au^ biefemmstrinibmp^eieusef feon/ 

per-fubfeqvwns  matrimoruuni.  le^itimitt  «fifben  f onn.jn ^. ift  tine  .<^ 
■■litte  3ta0e ;  .,^  Iwfte  ble  Negativam  in  jure  flefltutiDct,     ,    ' "      , 

,-   ^ :-yidJup.Luit.VLq:XV.  '■'■,'     ■'.■■, 

^^.{ciyoI)ttincmXanbe5«^crrcn  frc#clie;;(,.ticftn..i^n^^.p<if€ifcrj- 
■piuq?mFaIegitim*>rumlIbQrorum^u'ct:U)C^^^^^^      ''."■'.  ' 'l.'    „ 

^-     -m.qV-XV.        ..    •-'   .■••■■'■'-•-•"-■    ;•      •    ,.    f    •     .-f.-U^    r.-:-^ 

■LiB-.  XXIV.   TiT-m.       '   >'  .'      ''  "" 

iSSOtUTO  MAtRpQNTOj3i:JEM3^DMC3P^ 

^  .-•■•'  -••  ■  ■.;  .  /  -.p.oiPexAf y.iv:  '••••^" :• '•■  •  '■■  •■' '•  •  • 

Qv»  I.    AnyJiliaemandfmthmoHualpat^rdotm^a. 
'.   Jeprbfe^amirepHere^^  an  Meriillittsjtliietam  ' 

>  i ■'.■\.        retmerepojmt?.  .  .  . 

lant.pn  p^op«trcinilkitdirpofido*ratioZ;.rf./>r.//(?5^^^  dot.He  f^  JBt 
4^.  verb;  *■  '""if^f  '^p^cunhedajhntmfeniiret.  Add.  /.  i6.fr.  'h'L.  sy.  eod^ 
fi  Mrtiui ;  L.71  dc 'EviS. L. f. de Divffrt.L' ij.W.deSCt. Maced. 
ptvpur  •  At  veiius  eft i-  libccis  cedere  dpcem;  niim  liis  exprefle  ea  reler- 
d»ten.tfe.  yatur  jn  L.f.  §.  i.  Ut  kg.  nom.  L.  40.  h.  i^  tum  tlemttm  patier  do- 
^  tem  repctit ,  .fifiliafineliberisdecsffmt. 

Neque  obstant  ante  alJ^i  textuS,  ubi  fimpliciter  dicitur, 
quodpateidocemrepetat.  • 


,TS(»vwfc<MAWMfHW  ,.Qv8)|AM«>*>W*  ^qsrPrrATini    |o| 


;  'R r s?:  JUgulsk  ibi cftx  «qu» vero  pautur excqpnoxiem ^  fi Hberf 

l        cxftanc;  (^m,  mc^rw^iiHaj^  omnino  aequuin  eft,  ucmi- 

rifus. rcQUj>eri6C  4(w;^;En*ia  ^lathjirl .^ffe  filia:,  ^.  L.  d  f^i /i  r^//i2/i 

Jibfridt^cQdi^t.^  ^oiv  y/d^^t.pater  amii!ij[\f  fijiam ,  •  jii  cpote  .qux  p^ 

{         nepQt^i^wviCr^  ^i^crinnpe^  cum 

r         Ijbefi  ifiigi^  ^i'  fo^uo:  «i&^  pp^In^^r  in{^mjs  qupi.  Ii9c  uuica  IiC 

^famdpniMifl^cut^r^  profp>p^re  fuis  afcendeatibus  f  accedit.quoi| 

si^is^  £)y4ri  d^b^ac  lihtahJWr  matrcm  amiferiuu^^^diQoqim  <war 

igm^.mifffP  iqm^^^  cjuoqu^  falatio  -oj^.hawt;» 

Ora^r.Q«»icko/5w/;,;JU  j^^^^  ,  .     -     r      -.    »     ^;  j^.i;^ 

.  Alia(teft,^i}(i(iljaiicruai  cunf  cnin^  pacer  r^pctlt  4ot(^m,,et^ 

i^ ex^eiit.  1.  H.  $.  Ju  ^  P^^;  ^of  /;.  jr.  4i^  Divort^    AtqucJwoi; 

biqi[U!&4  u^i  df^ececitia  incef  4Uam^  cmHncipatf m  ^  fuf  m  ccuk i  i^ ' 

ui^  c(jQi^is  filia  pcr  nuptias  cmaacipacur  t  pat^r  rcpacrc>  ^oteq^ 

^-  .jAi#(Hl  ^flvi^  cft  C^a);  h  iil«  ^^iH^ncipatji  .pq»  Uf  jnc^tua  m  fm4 

Silfi/99\f^^ff^^^e\  p^r  divar^ium^;  yel  pef  trortem  maf iti ,  vcf  p^f 
ipoctati^r?^  conjugiu^:  iolYitUr :  tun.if^^cninii.ipia^pcoi:  ciusquc 
fei  irifl4i«int  dptcfi;,  jC^prisfl^^  4^<S- «fj  ^  /- 4*  ^^^  f2«?xi^,  ^ 


<2?. 


rli;" 


P    ".    .   :rr-!  ^yohitm^fM  ' 


Ri}.5P*  Oividutttut  pro  fata  tdmj»rjs ,  quo  ftetit  matrinipjniiim : 
noa  caim/n][i<«:iius  alitot  aqquirit  ftu^^us  dotiS|  nifi  pro  one^^ 
bu^TOafnmajiti;^^^^^  .  ^       /  \  J^; , 

Atttu^.ninCn?pparec  \kt\i\isLcm7.  %i:U.h*  qui  aUas  cruxpCto* 
lum ^icitur^,:'&:cu}us  Cdfus  hic  tn.  /Kalcndi^  Oitobris ,  adeoqiie 

Sridie  vihdemiarum ,  fu nc^us  marito  in  do^em  datur^  perceptis  vm- 
cmiis  9  adeoquc  K?leridis  Novembris  Ibcat  fundumV  &  tribus  ... 

abhincmenfflbus,  fcijjniiriej^nuarii .  diyortium  fii;^  adco  uc  ma-  .  -    ' 

pii^Qn^uni  qwt;uor  #.  llocatip  v^rp  cribus  menCbus  fteceric  ... 

"    I>ua hic dft^ia f|ifco;i;^uivu|;' \,(i)  ixi^ m^xxxj)s  tocam  vindemiatii 
iucreiur  ? ' j(  nam  hoc  'qiiida^  ftatuere  vidpbantur ,  qui  pucabai\C|        ^       '      . 
maritura.  fru^us  vindemiae  percepcionc  fuos  fecifle ,  [a.  L.7*  §-V»  uct.  .        \ 

apjp^rcc  tiim  iC»  Eapionc  Papmiarii  ^  d^L.7.  4*  /.  verb.  alio^uin  i^Cf  ^ 

j[riMMs  me^fcs  rmmbit ,  t^m  ex  d  L  A-i^i^-  uhi  r^efutacur  xltirari^  j 

*4gibit»i^f  ^♦flVicur,.  q^4od  tru^iiu^n  racXo  hon  cx  c6  cetnpori^.  1 

45110  pcrpipmowr^f^qupi^  j 


iS^    Cffi.^  3DaVf'ftf;lIt.m^  MatA-  <^MXm;  6«r1>«^i?T. 


fpondet  Papiniarius  d.  L.  7.  ^.  i/  Div6f9i(rfaSo ,  fruffusdittdlj  nm 
ex  die  locationis ,  fid  habitaraiicnepracedentii  ierhp$ris;  *  •  Mque  duo.' 
bus  ar^mentis  confinnat  jptus:^(»')  quia  ini^Hfiiiium 'efleti  fr 

•  miritustpt^rh  vindemianfifv^&  pfa^tciea  ailhAc  quartjkn^-^iitetti^ 
ftxercedis  ( n$m  tribus  menfibi»1ocatio  iietitV  )'e>t  Idciatioric^rcsttJ 
ji'erepbflct!  riampariimitnaccipcret^x;6i'e?c^re^b^  «Iditlianni,- 
iieb  ulla  pmpdrtio  foret'  iiiter  frutfhis  &  matrimonii orttra  »^ 'tit^e* 
iguflr'  ^naritus  tantii6W'tjuatuoif  iri^  quin  feVira  ife-* 

;  pKeem^ruftilm  tniritus  ex  liha  irtind^cictperet^-  quki'niefe«s»ifftr 
^tiam  pro  ipQ  vindemic  futprfle  foHrittlr^  i$i:  N^eenipiJl^viHiii^ 
niP^f^tM6refmdus,ih  dotim  datusfitS  eufhaUe  v/r  'ex  ^alendii^^ffih 
'^fifibribtis  p^irnts  fruendHni  hcaxftrit  ^  fmhfls ^anudrii fupfefMSefit^ 
IffoSvortioy  reiiftere  virutn  ff  vifidmia  fi^u&us^^^^^  ^di^ 

bortiufnfa&im  .tfi  /  iquartatn  parteih  werpeiSs ,  ^quum  eji.  (  ^)  8er' 
queretur  hoc  abfurdum  ;  quod ,  fi  iatra  primijm  merifem  macrinjo^ 
ntivindeniiaml  n^afltUs^erceiierit,  ^  tUta  matrim  foliratur, 

.  totiam  illam  viSdemidnl ,'  aftu  ^uippe  p^rce^tiiiS ,  ritiiieife  fybflfe^ 
quoipfb  efficeretur,  ut  fotamf^fe  fundf  utilitateim  maiftcus  acijuJM 
rat,  cuiti  ntiHmn  ffere  dhus  matr?monii;  nifi^per  unumrtienftm  fiii-' 
fiinuerit»  ibi :  alioquin ,  Ji  toa3is  '}(mdfpmsr  'altfra  diit-divQntiim  9K 
ieroedati  fru&usinregrosr^tifiebii.  *  •* '  ^^  •  ''  *''  \J^' 
Alterum  dubiuinX^^)  \p  eo  c0n<iftitv  .qwptnddo  £ru£his  vinde* 
fni?e  &  merces  dividi  debeant ,  &  quapnamproportiohic.obtinea^> 
i^dmddum.  obftnfc  hjc  idqiiitur  jKptiis  , '  fciU  vihdenii/ejfru^usf^ 
'^uartaportio  meHedis  inflantis  dfm^confundi^bebuitt ,  w  eoc\  ea  pe^ 
cunia,tertiaf>Qrtio  viro  veiinquatur, ':  Dp6lores\:amfmd!yrtr^utantj 
p)^y«W/hicid$mej!ey  qu^  conjungit^c/m^^ii-^xtiw^^    ^ 

demiajunfta  cumquafta  parte  rrtercedis ,  teitia  portio  vnrafcinri^ 
i^uenda  fit,  Goth.  ad  d.  t.  7.  qiia?  feiit;entia  uti  proportione,  itaSe 
tatione  carere  videtur.  Vferius  eft,,  vindemiam  hic  rt^^yw^i?  cum 
quarta  parte  mercedis ,  u  e.  abforberi  ^  exfiingvi  ^  Scmmifietij  ut 
amplius/eorfim  non  exiftat,  fed  quafi  fub  quarta'piitte  men^d» 
fcomprehendatur ;  (  nam  hocfenfu  confundi  fervitute^i' ^lrties, 
&c.  dicuntur,  )  &  tum  ex  ea\pecunia^  i.  e.  fejc  tbtius  ahni^mercede; 
tertiaportioyiro  eft  relinquenda  %  & /m  partes  pro  tnimfibus  io* 
cationis , ;  ma  pro  vindemia  j^^q^f .  Sibforpta  cft ,  comriutatuf ;  voceni 
^wt^m pecuni£  de  mercfecte  totftis  anni  inteIligenaain^i9K,  clare 
tviricitut,^x^.:i>/7;S.:^-tibicafus  pline  inveriu*  feeenfetto-t  ilii 
e^iip  poft^viadcmiam  perceptam  ftin<!usindoteiiidatiir  i  Cafelidii  * 


^iU  NoveipbriNis^  .<lU«i:uorm««fibii$tl?pfis,  i  e.  Gakada&Mir- 
t»Sy  .mmfm.loiM  mnds^mr  &^Catendis  Apiibbus:fdlvkucniatyif 

yetomatrimonium)  &<iua<[u9i^3fi)pfiiti?idtu8J^B»^  ' 

nan  mhtum  partem  duadecmamy\fidfrornodot^portsQmnium  menfi^ 
umy  quadotaleprd^diumip^tiip^rti^fie^htitierepo^t^ 


tsjm,  Aquiaii'exlA3^1i'intlruin«intodebeptur:  adecKiue^de  iis,  iii 
^UQrpmDahfn),jlil]^e|ri&parente$*.ii  ef^^^  fuccederenc:  in|usi 
mTkusuante  ih^trlindiiib  nuUuiipi;.}Ui^lMb£i;^^  adep^ue ,  nec, 'f|o> 

S*%.V.^  V.  fti  i.:cn  f.fi,-  o')  ,  .:;rr'.V.  -;  •••••■''  '.>..■>.>  '.i  .•'>:    ' 
-:  •  .;  P|,.-;  .m;:b:;Jl  %i'^^X^/^^TitAr--'' ^     •    .•'^"••"  '^'  '  ^'^ 

Qv,  AtiimpenfciiWil^iiir^Mf^nfaQa^cumdQtf 
cmpenfyvipqffint? 

m  res  dotis fy&as^obis j/iits  videiur  ejfe^idoneai    proipde  rftentijo^/  * 
ttc'j|fe'^£tcpn<6Mibi!^f»"imftritione£^^  QUp 

datn  diilingvunt  interreteiUi^n^m^cpoipenrationein ;  illam  ioeo 
fieri  non  pofle^  quia  odio^  dft,  i^uahaoquidem  maritu§  fibi  ipfi 
ius^c^e-.yi^fwr^.  ^d(|flf#w^%«u?>§twn^/le^^  .-.^.v*,  • 


Cc  ^  k«<aii 


lUS 


^'•>  •*"'•  V 


90l  LflroXXyL/Tn^^illtnDa  AerKBniAcad&i^  AiSBfiiniVS.*  il 

>.Re(^)»iseeg6dicendi»T)»:  Ifliperacoretn  hiqTntK«^J  idraamiqthit 

que  ecitfnk  ol^.iKU«»«X]jier»(dS'coiAp6n&tion6m  ^«dniiaebanr; .  vd^ 

luit  niminnn  ^fitmMirsrefti«uidcnem.uxo^ 'WpivitexcautUium 

*  iBafetalan»nin>p«q>eeattMti«f4a^  ,rr  'irrm    :.       .u/ 

-/,■•,•.•..■  '•   •'.•...■.■■••'••V  .,•••..■  .-r     ."  ■  -.-.•r  •••.■.■;'..•■■,•>.,  V  .    .v  •.•..■..'    :..:■«.* 

.  •.;  •  Ljb.  •  XKV.   Trr,  %  ,■.•..•  .V     -^ ; •.•  •; 

.  DE    .  ,     -. .     -v   •    -, 

•i;'>^'^;^'iQ^j^g..^^^ 

^<»*»|«1iT1esp.  .Datur  tantuiT),  quatenus.pecvenit.'  (i)  ouiaerejj^idfel^o  . 
45».  rerb.  JRL^-p&fdnar;' qn« htinquirtf  dat^^  ftier^diikfoliddiflz.^. 

*^  ' «a»' m-fdlfdumffed qUantmh ad ipfis ^fucc^.lTof es ^^krvmt'  ' "  '; 
^   .  <Dbj.  jt  <(  i*,4.^.h:  ubi  hsreS  mulieris  ex'cadfaibi<!ferf^ihlii? 
fictSt  6ondl<ftroriii  nomine  ex-icatifi  furtiva :  it  C^rfdi^icfnis  furti^^ ' 

■fe liroitjineJTacreg tehettur infoMtim.'     '  ' " '  "'  ;.,,"  n 

Resp,  Conveniunt  prcftatione ,  de  quafbla  ih^.  j!.^.  ilplic/l^ 
non  duratione.    Hxre^rerg^y^^oDt^netui^  ifi  (blidum,  nec  ha<^e> 
'nus  durat  obligatio,  led  tantuai.quatehuspervenit,  &ha(^enus 
quanfi^lucifH^enQCur}  acqu^)^HK:eitribuicurfjrsftau«r..eQcid<^<- 
nis"frfrft[»«;-cnildpropriun.ieft;    '       ■'-   *'-   «'    -'---'- 

::^A<^0SCENDIS  ET  ALENDIS  LIBERISi, 

'..;,::    .       VPL  PARENTIJBUS,  VEL  PATROmS,  "" 

..;,^t:. ,«V-W-<' -■':••.'-  •-,VELLiBBftTlS.-v.--       "■    -.••    • 

'"'Qy>  u^patfrteneiaturMlereJmmllatm 
-'  -mtustji? 


,  aiumprt' 

j*. -^  deoanuntur. 


Ln.  XXV.  TiT;«C/DViAOT*c»lQeALENit.  Loeus,  &a  rwy 


'      ■  ■  ■-        ■    ~-i^.U.JlJ    ■■■IB  III    H,Mpi,.U.  ^ M 

..  -'  •''■  '  :  "•  ^ere t^heafitr?  '•  \' • '  ■ '"  -'"■i 

■■     ■      ■*.     .    ■     ■     ■■•■■■■■'    ^i    '  i-..--:--;  :■.■..;■.    i;-^.;  .f 

j&Il  .ney^qiwiraote-aliegava  z  etft  <p9C€!(  ft.)  ^pfotMiCnri?  iirv^f^Hi  4f '*  ^*^* 


f«  2.q.6g.n.u.    (4)  Licecqu<)(i\)etp8i:cu9.ficadukepnu^    (w0jq(>^ 

\  Si  contMnmc  lit ;  ftuprator  i  pamfs  imfntttitjgr  Jin  r«|n?  boqii, 
tCarpz.  fiorffn,  Conf:  L.  ^*  A  t^ ,4  t^..cf  •^^•^.  Qgp^.^eoain  ^^ooi 
^^  fide^froaccufatQsfiisiat,  velpi;ece;fcci}i;niliti|p»  ^^^idio^ 
'tucpetegriratkmisin  aiiuiA  k  tiransfem  loCiiini  .«^^D^^-  ^  £U'mih 
y.Eal U^ypns^ n.2Sper.Lf.%7^ff.dgffgifit^ l,  7. §.^,/ ^Hff^^^ 
*£haft^cui«brabfentisnece&     panm  fiibmiQifixaLi^riKmi^  it.  i« 

Sk  fiM^prdtedr  vel  cbntuinax»  irel  fugititas  ipf^:b(Mii  non  habiaw^ 

'  tifu  receptum' eft^    ut  eius  alimenta  paitm  parsdftec  in  ^fuMidtufi^: . 

•Wriii  i*-j\§>^-0i*  9^ff.h.t,:Qarfz. '9^Qmf.p.  2.tit.,i4.:d^f.  a^i.^CfiUr. 

dtalim.L  1.  c.  g.  n.  12.  Sh^k.V^M4^.%'^hi*yBdt.Jit^^ 

S.24.  Jdad.Brunn.  jC  Ecci.  L.  2.  c.  ig.^-^g.    modo  conftet>  paftum 

filii  eire,  quod  e;(^gf  ^pB  pffl^mtd^.  ^ntrn^.  cent.  3.  declss^  n.3. 

Deficiente  patre  avt)s  &  avia  paterha  m  fubiidium  alere  tenentun 

Ytn^^rl-f.^f^^j,  4gnn  lib.    His.defv:iencibusnia^r^JlUten^ 

SifcendenteSiii  fcfficittm  alendi^iucceduAt.  dlJ.\j^%J£  .iSurdi  /dJc^ 

L.  2.  §4  g.  def).  Stryk.  U:  M,  A:J*i|/^i:  CiA  de  aUm.  Z.  h  c.  g.  n.4. 

•  CarpTi.  f.  2.  ^^  10.  def.  ^.    Atque  ita  cobtra  matrem  pronunciatum 

'- eft in  i^tipr.. apj^ciK^trtJv  Berol J«W<tjan.  i^n^^itt'/»^       SCffi^;? 

5tuptator4  jquifetfitur^ituprura/acriegat,  iepatrem  filileilet 

'  eumV4ii^^tfp^ei^>;ti^         tflii>stiknpif^tf\*ibiMitej'pi^ 

*        •  .  '  dorum 


\ 


.^otMi^s^ldbotSBii^H^m  qujen^tfMffMtuPi  •tynpqiifdtiiflentiflc 

ad  impoilibilia  netninem  tener^^lif  ;^:^rtfm.  fi  tt]ei^\paiaini^:iii^ 
que  dc^are  ftupratam  non  poteft ,  dncere  cam  debet»  Alere  llu- 
pratdti^if6\|&8\']^aWiim  tfeYidtan'^.  VtS  H^j^rp^udfejatutjf  Jib>i<l^men- 
tumj  quodcumnemiVl^  anprem  ]iahuerit«  prxftare  nolueTit,  nifi 
juftacau0i(itdelevitate'ftupratap  (tirpibdhdr,  ejusque  viu  ante  a<Sfai 


lacaufih^c  aKmfcikofum  ntc'a]p|)d!ati6v  neauHimbaliiidreme* 
dium,  hifiquoad  folum  efte^t»  dewlat»irum:tdaUiEfciCu£V    .Vii^. 

NoT..  Vqce  alimentorum  continentur  omnia*  quae^adiltfny^Cft- 
irfS?feiftf  'i^Aiis  Ik^rAiifftsr  requlrttntur  i  dUi.  §.:tp.iff*.  M-tuMf^jiii^^ 
Wh.  J^^p^/ik^h.  r.Xr  ^..vt:^^,i4fe\  fC\S adc(Kipe^r&  fnifijft«p, 
"Z;'^;.i  /,W^  Vetitr^ 'in.pof.'  Eaque peftinent ^{t(&m^^ 
Vatidhepartu»  jiroi^flirs geritur,  £»^. \\f. de  VeintKanpoff,  ,-    j^^^ 
•Qjrfdfiintratrienkiflm^  ouo .partiia li(2ari  folec/,.TOPJB3ftJf?.  \  ^;^ 
^l^E^s^K^^  ^nM4^)>r<)p#ie  alifmeqtahQliaukcii^uaW 
rrixfuumrogatpraemium,  quia  in  baptismum  qusdam  im}i)e^c^\|- 
•^daV;^a'?ta&C8rIhiljitavit  cum  .pafrtu-f.^quit  ipa  maW:>c«4itti»  alir 
fwt^^tfmiy Vidum  qu«rere  vix  potcft  &€.•  certa  q«a?dam'fumina  ex 
tiffiiid^o  rata  determipari  &>\^t.^(^arpzrPr^ic^,(^'i^.f^z^:^^^^ 

t;^'"-  i'^  '''"'""  t.i»^  XX^-¥lt.TViV.  V^--  ^'     'ii^  '^^ri 

...  ,  bodie  adbuc  Jit  iijws?  ^ 

tl3  RS  w.^Qjft^iripaitu^. debf ^^^^  qjbndp^^  d^rortitjp 

9\  Wfiifxgxhv^^^  vero  ne- 

gaC^.  y4rfitt«^q.'dc^aawar^^  de- 
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fun^,  &  hujus  hs?redes  ab  intefbto,  L.  io.  de  Ventf.  in^.  Hoc 
cafuenimprsfumtio,  aua^ex  juftis  nuptiis  oritur,  ccflat,  &.uxor 
modi^m  veimariti,  vel  fucceiTocum  uterum  fingere  poteft,  ut  ta* 
ceam  commodum^  quod  ex  fuppofitionefiliiinuxoremredundare 
poteft»  Hinc  dmnina  &  mariti ^  &  fucceflbrum  intereft ,  vt  venter 
cuftodiatur,  quodfub  his  (blennitatibus  fieriiblet:  (i)  bis  in  men* 
le  eiSy  quorum  intefeft,  ftatus  uxoris  denuntiari  debet»  (z)  .quin« 
que  mitcunair  mulieres ;  (3)  iimulinfpiciunt;  (4)  fequeftrata  pa- 
rere  debet;  (f)  30. dies  ante  partum  denuntiat»  ut  cuftodes  mitr 
tatitur;  (6)  partqm  edere  debet  in  conclavi » auod  unum  adituni 
babec,  fipluresfintaditus^  reliquipraecludendi  funt;  (7)  oftiunl 
&progreflas  muiieris  cuftodiri>  &  (8)  nulla  cuftodum  ps^ans 
efte  debet;  (9}  tria  lumina  in  conclavi  requiruntur^  d^,  L  t:§,  w. 
Atque  his  fi)lennitatibiis  negle^is>  Pmor  oonorum  poflTeffioneol 

Equtdem  hodie  inter  priyatos  has  folennitates  ceflare  ait  1|; 
•  ^ryk.  de  y.fenp  D.  /.  c.  u.  n.  44.    Verum  fiT  maritus  vel  hsredes 
m  cafibus  fupra  recenfitis  ad  has  folennitates  provocent ;  non  vi- 
deo,  qai  negari  eis  hoc  beneficium  Juris  ppflit.    Sane  inter  nobi« 
.  hs  ^queos  efle  hoc  reme^um  decuftodiendp  partu » fi  metus  eft^ 
ne  vel  alienus  partus  fupponatur^  yel  foemina  Ipe  bonornm  gray 
vida&it  aheno  concuhitu  1  Habn.  aii  Wef.  k  t.  tk  h  Rhetz.  de  Occulf. 
€.  9,  n.  i^.  Siruv.  Ex. )Q.tkgi.  Ssryk. de Salut.fuhLc.s.n.  26.  tradunr. 
'  in  regnis  pierumque  certs  folennita^es;  definitac  funt^  quibusor 
niffispartusy  licet  parentes  eum  legitimum  aflerant ,  pro  regio 
non  efthabendus,  indeque  nec  fuccedit;  quia,  mi  beneait  Grol. 
de  Sur.  BeU:  i$  Pac,  L.  2.  £.  %  $♦  16.  nonnatuseft  fecundum  patrisi 
leg^    Ratio  autem  diflerends  inter  privatas  hasreditates  &  rer 
cnorum  fucdeffionem  in  eo  confiftit,  quod  nemo  facile  tam  ne- 
nrium  crimenfit  fubiturusob  fbem  exigui  lucri»  inprimis  cum  ipfi( 
i}xorinha^editatecQncurrat,ikplerisque  locis  largiflimeei  pro^ 
^>e^him£t     Verum  alia  plane  ratiolnregnis»  ibi  enim  jam  resi- 
na  &a^s  imperari  (bi&taf  mox  Jiubdita  &  alieno  imperio  fubjeitff 
«ritr  nihil  autem  giavius  eft  aflVeta  femel  iceptra  deferere.  ^  \xi 
Mfl^  quodvis  potius  periculum  (ubire  conftituit»  quam  privatam 
colcrc  vitaihatque  abje^Slam,  Herod.  L  ffp^  m.  iss,    Sit  Poienyces 
zmidSen.pb(mifinf 
r  .,  .:    Dd-  /t^  ' 
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pro  rtgno  velim      •  '  >  •        * 

patrifnn  pnates  ^  conjugem  fiammis  dare, 
&  eadenni  veijl  6so.    , 

f      efi  tanti  mihi  cufn  regibus  jacerej  ■■'/...-  \ 

&  cum  apud  mares  tanta  fic  aviditas,  <juae  ad  ultimum  fepe  nefes        \ 
hominem  impellit,  uti  Curt.  1.6.  c,p*  loquitur,  &quseeoadegitEteo- 
ilem ,  ut  diceret  apud  Euripid,  in  pha^ifil  v.  5^,  afiraafcenderemyfih 
Jis adbrtum i£ Juh terram^  fi pofiemefficere  hcc^  ut haberem regnum        \ 
jyeoYum  ihaxitrfum  ^  qua?  nbn  erit apud  fpeminas  >  quarum  avaritia  &  ^ 
^ifrehi$magis&  immoderatioreffefo^^  .      '     '    \ 

^      Gfavimm\iS  proinde  hic  fubeft  metus  fie  fpe  prolis  defidcrtte        j 
ilienus  partus  fupponatur;  neilla  Ipe  regni  fimul  excideret,  unde         j 
maghaincommoaa  oriri  poflent:  nam<  i  )  magnum  fieret  prseju- 
fliCium  agnatis,  quiipefuccedendidefraudarentur,   &cumjam 
ipfos  ordp  fuccemonis  t^ngere  deberet,  forto  in  «ternum  vel  fil- 
tcm  ad  longtim  tcmpus  excluderehtur;  ( 1  )*Magis  intereflet  ipfius 
jpopuii  ,'trtpote  cuibbtrudcreturRex€xaliena6milia,&^romdc  •      ^ 
tanto  longiori  tempore  hcreret  in  ea  familia,  cum  priori  familia  "     1 
cmortuaftatimtediret.    Sed&(3)<:umfurtainprivatisimprobeii-   ^      1 
tUti  fbreriilimenedum  inlmperiis,quaefuntres  ian^iiHma  & 
Summi  Numinis  coiiftitutio,  damnanda  erunn  ,'•  ' 

*  Hinc  videmiis ,  Reginas ,  in  quibus  vel  propter  astatem  j  vel  ob  , 
aliamcaufamfufpiciofuit,  &metu$€flepocuit,  nc  partumfuppo- 
iiant,*  religiofe  folennieates  obfervaflTe:  etfii  tales  leges  fundamea- 
bles  npn  exftarcnt*  De  Maria,,  Jacobi  uxore ,  vid.  Becm,  Confi).  m9^ 
'thU  '/>.  4^.^ofnefi  in.  viX  Sfacok  t.  j,  Rer.  Hifi>.f,394r  Ite  Cohftanria, 
fam  vetula,  Hdm.Lsc.'2:ftad'p.jf37,  Fazt^U.2.  dvxad^rff.SicuLg.c.t.. 
lliftotiam  ^x\\\htt Goth.  ad^.L.  i.  iu>.de'.Vent7\.InJp.  -  Afei^fcxemptf- 
^ftcsxTac.  L ;?.  antiaL  c.  sj^;  Lynk.  depart.fiippofth.  t.Petr.  Grod:ret\ 
^ud.  Lp.t.u  c.  8.f.4SS'  '      '  .     ,-» •    rf  r   •. 

\  Tales  autera  Le^es  fundamentales  cxftant  in  Gallia ,  Vid.  Uttae 
'^efrance/fjjibhi^it^^^  cmme  lesprinc^s  dufang^nrimi^r^fi 
\  ik  fuccefiionyquand  les  reines  acCoHchent^  ils  entrentparmepr^fhgar- 
tive^eciale  dans  ta  cBambre^  depeurqu^onnejupptfeunenfanr.  Jxcm 
qe  Angliateftatur  author  ber  ^^eugejarnlftljten  SngeD.  fgis^rubi^fuc-  . 

'  fcfeflbribus  denunciatur -tempus  pariendi)  ut  videant  Reginam  io 
fjusconclaviparientem.     ,  tv.     *:      ■^•v-    .;    :  * 

'     "i  Atque  ex  his  principiis  fin.  Parens  Principem  prajtenfum  de 
Wallisi  Jacobifilium,  excludita^fijcceflidiie-^feg^ii^^iA^Aj^^^  • 

r/V- 
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rihfitate  Ug4il%proficuayVlb\^xx  ait;  Etqttls  negaret^  partumy  in  regia 
domo  absque  his  cautelis  editum,  eoquefaltemincertum^  aque  acfpurittm 
Jkcceffio^  ontni  ^re  NatUrali  (S  Crpilvprdrfiisincapaceme(fel  infri^ 
mis  cunrmomento  iUo  niifdtur ,  quo  nafci  eum ,  frufirata ,  diuturnojatfs  , 
temporey  exfpeBatio  ^plurimorum  annorum  experientia ,  veluxojrepi 
fierikm ,  vel  maritum  impotentC7n  oflatderat ,  imo  emittendi  pradjiQai 
tautela^fiu^mm^  tunc  cumnafcrdebuity  nont^mfuj^icionmfratidi^. 
\0t$xeratfquamjraudemprobaverat.*  / 

LiB.  XXV.  TiT.  vn 
DE    CONCUBINIS. 

•Qv.  L    %iomododifferat  concubina^a^ 

R£Sp:  Uxot  accipicur  ut  materfam.  indomumacpartemfemiliae 
omnis vitae&dmnihumanique  juris  confors,  L.  uff,  deR,  M  at    .  ^ 
coticubinatantum,  utlibidiriis  velminiftra,  velremeaium*  Ca^.f. 
Caufj2,  q.2.  .      - 

ffiac  ( 1 )  copcubinatus  i  etfi  Legibus  fit  impunis ,  non  tam^ri  prd 
legitima  conjun^one  &  vinculo  habetur,.  unde  necjura  conjugii    ^ 
.indenafcuntur^  nec  obligatio;  Dn.  Par.inDifpMdLMQrg.Se3*4%J» 
{i)  Ux&r.&coricubina  non  dignitate  tan;um  difFerunt ,  neque  id  di|- 
atarin Lfif.  §.4. jfdc Leg,^.  Tedipfi  jurisforma,r*  u.d.  a.:2.  nani 
.lioatrimonium  cft  vinculum  Iegitimum,concubinatus  eft  iHegitir, 
mum;  ^x  ilibfolo  nafcitur  obhgatio  cohabitandi  L.  vff.de  Coificuh  " 
*&competuritconjugiijuraacbeneficia,  exhocnulia.  diB.  Dijp.^z^ 
(3  )  Suat  tamen  quaedam  jura,  qua:  etiam  in  concubina  loeum  ha- 
.  bent:  adrikerium  enim  in  eam  committi  poteftl.  is^pr.de  Aduti:. 
Liberi  indenatifuccedunt  in  fextantem,  deficicntibusliberisiegi- 
timis,  Nov..  ig.  c^s^^i^\  Dij^.  §./.(4)  Utric^ue  parti  iiberumeftpro 
luhitu  deferere  cohabitationem ,  ^deo ,  ut  hbcrta  quocjue  a  fuo  pa- 
,  trono ,  cujus  concubina  fuit ,  eo  in vito  difccdere  potuerit ,  L  i-prff. 
4e,  Concub^    Idque  verum  eft ,.  animo  femper  cohabitandi  initus  nt 
concubinatus,  quianullumibieftjuris  vinculum.  d.  Dijp.  §.  ^.    (f) 
Concubijiatus temporarius Jure Civili auoqueilhcitus eft>  & pro 
fomicatione  habetur^ .   Idemqueeft,  cym  (juiyplurcs  ijna  c?p|icubi- 
iias  duxerit. V/(?*  jD(/^. §♦  i.  •'         '      \    \  \ 

'  Dchacmateria  congubinatus,  detriplicicohtfubinanimfpede,  anf 
liberifequaritur  conditionerii  matrisnobihs ,  &  quomodd  concubi- 
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m  dif&nicab  uxore»  ad  l^tn  Morganaucatn  da6b»  &c  Vide  Uae 

Qy.  11.    AnconcUbinatus  fitlicitus? 

De  JURiE  NATUR-^  valde  difbutatur:  an  concubinain  habe: 
re  liccat  ?  Nec  video ,  quid  obftet*  Grotius  L.i.c.i^%  6. ».  2.  (f 
Z«  2.C*  20.  §*  42,  refert  concubinatuminter  ea  ^  de  quibus  hdneftius 
left  abftinere  ^  fed  ubi  nuUam  nefas  apparec  :  Sane  Naturali  Juits 
unusquisquedefuo  jure  cohabitandi  adf  tempus  quoque  dilponere 
poteit^  &proutpartes  difponunt^  itajuseft;  nec  mcertaproles  in- 
deredditur;  quia  cumunofolo  concubina  cohabitat;  neceduca- 
tio  impeditur;  quia  &  pater,  &macer»  certi  funt,  quibus  officium 
e^ucationis  incumbit. 

^  JUR:^  CIVILI  concubitus  /mfowrfiwiliicituseft,  &magisp» 
Jarnicatione  habetur ,  Nov.  tS^  c.  f.  N.  29^  c  12.  §.  /.  Unde  hinc  nati 
nullum  plane  jus  fucceflionis^  &  nenaturatiumquidem  liberorum 
jura  habent,  fed  mere  (burii  (imt.  Dtfp^  Dn.  Par,  de  UgMorgan.SeS.  4. 
\i*  Idqueetiam  Juri  Divino  &  Juri Canonico  cbnveniens  eft ,  c.  f. 
fauf.  16.  q.  2.Secus  ergo,  fimutuus&p^/>^//<«/invicem  nondefen^n- 

•  <li  fit  animus ;  taHs  enim  conjundlio  licita  eft ,  Zr  j.  C  adSCt.  Orph.  ibi: 
HcitacQnJvetudo.toLtit.ff]  f^C.  de  Cmcub.  Nov.  ig.  c:  f.  Nov,  gp.  c.  12. 
%.  4.  etiam  Jure  Canonico  >  c.  4.  c.s*  difi.34.  c.  12,  cauf.}2.  q.  2«  Uade  & 
talisconcubinariusacommunionerepeUinondebetV  uciid  incon^.. 

^    cilio  Toletano  primo  ita  ftatutum  eife  ait  Grot.  L  2.  cf.  §.'  if.  num.  2. 

•  Qij^^^^^^sconcubinaadulterium  committere  poteft,  L13.pr.ffl  Ad 
JLJuldeAdult.  liberi  naturales  aliquando  fuccedunt,  diB.  Nov.&c. 

An  vero  pro  lubitu  difcedere  ab  hoc  concubinatu  perpetuo  Ur 
ceat,  quaritur  ?  Equidem  Jure  Ci vili  cuique  parti  liberum  efle ,  de- 
fererecohabitationem,  patet  exLi.pr.ff^  de  Concub.  riullum  enim 
)uris  vinculum,  nullaque  obligatioad  cohabitandum^  fedqu^am 
quafi  precaria  tantum  cohabitatio  illo  Jure  fuit  ^.  Difp.  Seff.  4. 
§•  6.  fedjure  Canonico  videturadmortem  usque  perfeverare  debcr 
re,  c^  f.  c.  6.  caufsL  q.  2.  Huc  referunt  Jacobi  confvetudinemcum 
duabusandllisy  Abrabami  cum  Hagare,  M,  Difp.  SpeB.  4.§.p.f^, 
SeQ.tdt.^io. 

Nec  dicipoteft:,ratum  ac  verum  tum  fubefle  con}ugiumi  uti 

putat  Grot.  L  2.  c.  jr.  §.  li.  Nam  vir  iton  afTe^maritaliy  necanimd 

wcoris»  fedconcobiAae4iabendae  fibi  fcsminam  jungit.    Neque  ve^ 

rojufiicit  ad  matiimonii  conftittttionemi  quod  partes  recegi^e  ab 

^  in* 
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invicemne<}ueant>  namid  fieripoteftpa6lo»  lege,  moribus  &c.*etfi 
nonfitmatrimonium:  adhoc  enimamplius  inprimis  requiritur»  uc 
«auUer  non  utmancipium  ialtem  libiainis,  fed  ut  focia  ^mili^  )U- 
mm()ue»  atque  utmater  £imilias  afTumatur:  id  quod  deftinatione 
tnimi  flpftimatur  atque  difcernitur^^^r  L  pen.  f.  de  Omcub.  di3.  Di^^ 
S.  4.  §. Jf.  Vid  qudsfi.  praced^  Atque  hinc  eft>  quod  liberijex  uli  per- 
ptuo  concnbinatu  nati  legitimi  non  fint,  quod  nec  patrem  habere 
lmelligantur)nedumejusarma>titulum,in(ignia»tiecdeniquejura  \  '  [ 
iucceibonum ,  agnationum  &c  fibi  vendicare  poiiint»  di3.  DiJ^.  S.4^ 
§.  n.  ubi  id  legibus'&  exemplis  probatur*  Quin nec  maternam  no- 
bilitacem  cof&auuncur,  ibid.  §.  ij.  /  . 

Notandum  hic  eft  ( i )  illas  con jun^ones  inter  ancillam  &  iep- 
vum»  inter  hominem  liberun]L&  ancillam,  inter  civem  &  peregrL> 
nam^  interlibertim  &  fenatorem » non  efie  concubinatus,  fed  vera 
jQatrimonia,  quibus  faltem  quidam  effei^s  Juris  Civilis  adimun« 
tur.  Vid.  Gr0t..L^2.£.s,^,if.  (i)  Veraquoqueefleconjugia,  fipa6tio* 
ne  liberi  excludantur  ab  hxreditate,  Grot.  L.  j.  c  7.  §.  f .  n*  3.  quale  eft 
'  conii£^um  Abrahami  cum  Kethura>  d.  Dijp.  Se&.  10.  §.  1  Jeq.  tale  quo- 
queeftconjugium^  exlege  Morganatica  feu  Salica  contradum  t  ubi 
Kquiritur>ut  maritus  iUuftris  foeminam  dignitate  inferiorem  ob  pro*^ 
iMDilemcaufiimealegeinuxoremducat»  neuxor&natiexeo  con»  s 
|u^61iberi  fuccedant^  fedcertis  rebus  contenti  fint^^.lFeud^  jp  ./&!?. 
Dt/^.  SeH.s.  pertot  ubi  demonftratnaturaehujusmodipa^lacontrai^    . 
riariB  &  non  mfi  ob  utilitatem  publicam  introdaci  poflep 

LiB.  XXVI.  TiT.  I. 

DE    TUTELIS. 

Qy^  I.    An  verba  bitjus  definitionis :  in  capitc  li- . 

htto,  adpupillum.,anadtutoreni  referri 

debeant? 

RE  s  p.  Ad  pupillum.  Eoque  inprimis  diftingvitur  a  cura  y  qus  non  tm.  pag. 
eft  )us  in  Qipife  feu  perfona»  fed  in  tpnis,  idque  ex  veteri  for-  4$9.>erbr 
tnuh^  potefias  in  agnatis  (^c.  inea^u 

\   Caput  liberum  ergo  hic  eft  paterfamilias,  non  liber  homo>  nam  ''*"'*^ 
inepte  adderetur  ad  exctudendum  fervum,  quem  nullius  juris  ca- 
'  pacem  efie  conftat^  &  ah*as  verba  ih  omnibus  juribus  &  negotiis 
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-        defctibendis  addi  deberent,  au«  omnia  funt  in  capitibiis  liberis; 

'    iipn  in  fervis,  ut  Ufusfru<aus  «c.    Et  cum  caputnondicatur,  nifi 

de  homine  libero ,  §,  4.  de  Cap*  Mln^  fruftra  adjrcererur  libcruia 

Intelligitur  ergo  Caput  fui  juris,  quale  femper  efledebet.pupil- 

.  •       Ips ,  nontutor :  &  illum  fimpiimcer  caput  liberum  dicit  Gell,  L  j.  r*  ^; 

Qv^  \\.\Qjimm  dicanturhonorariitutores?    ; 

4^9./verb!  A  ^^of  pot^t ,  honorarios  effe ,  quihonoris  ergo  eonftituti  func; 

*^iwr4ri/»/'"'  nonucadminiftreHt,  fedutquafiinfpcftores  fint  reliquorun^ 

ejTc        Verum  talestutoresnecfolent  conftitui,  nectutor  tutori  confli* 

tuitur,  ^t.jpfum  obfervet,  fed  femper  pupillo  ad  gerendum.    Ita 

ergo  dicendum;  quando  phires  dati  funt  in  teftamento  tutoresp 

i  ^  omnes  idati  iimt  pupiilo  ad  gerendum,  ximnesque  ipib  jure  aa  id 

tenentur;  fed  quia  noxium  videri  poterat  pupillo  perplinesidem 

.gen ,  hinc  folet  uni  committi  geftio ,  &  tum  reliqui  dicuntur  honor 

rarii,  d,  l.  f.  §.  1,  de  Adm.  mt.  Noy.  iig.  c.  /.  in  /  qui  tum  c^ero9 

obferuare  debenr ,  &  eorum  quoque  periculum  eft,  i 

Qv.  I IL  An  tutelajit  origine  Juris  Natur(ilis?\ 

l£^pL  \[ JEGATVR:  pft  tota  Juris  Civilis,  ^.  4.  h.  Naturalis  tuteia  pa* 
4S9.verb.  ^  :  tris  e(t,  qua  deficiente  fuccedit  cura  magiftratus,  qui  ftatuk 
fjiauttm  exjufu  reipublicae:  natura  autem  civis  incirem  jus nonhabet,  neKJ 
$rSginet    ei  d>ligatur  ad  onus. 

Iksto  ;    Pupillus  fine  tutela  educari  nequit>  eft  ergo  Jufis 
Naturalis, 

R  E  s  p.  ' Poteft  omnino  fine  tiitela ,  at  ndn  iine  omni  cura :  uti 
necrespublicafinecurafubfifl^re  potcft^  &i:anjen,  quodPrinceps 
ftatuit,  exufureipubliciae,  civile  eft ;  cum  natura  non  fit  definituffl, 
iki  nec  cura  pupilli.  Hinc  magiftratui  finc  tutefa  otphanotrophi^ 
um  faqere,  vel  aliquem  interim  dominum  b,Qnomm  fub  bner^^- 
lendi,  utin  Anglia,  Buch.  SeSi,  16.  Wijfenb.  Dt^.^.%.u  ^  olim  Jure 
SaxQrtico,  lan^^^ec^t/  Z.^.^r/.j^.conftituerepoteftv 

Late  hanc  quaeftionem  expofuit  lUuftriflimus  fupremus  AuIjj 

noftrs  Marefchaflus,  Do*  Ludovicusde  Printzen,  qui  poftquam 

*  ex  §•  I.  Infl,  ($  Lhffl  L  dcfinivit,  tutelam  -elle  vim  ac  poteftatem, 

-  .' .     jfurfQvilidatam  >  flctermiffm^  ita,  diflTerit  in  Dijp.  de  Tutel  iUu- 

Jlrium  Sed^  u    Ex  ipfa  definitione  pa(et  tutelam  npn  tantum  quo-r 

9d  fonnam  fuam;  fed&  qupad  originem,  efle  meri  Juris  pofitiyi; 

,     feu  arbitrarii 

'  .  Gene» 
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^     "-Generalis  enitnjuris  Naturae  regula  eft;  neminem  hominem 

slteri  efle  fubjeftum,  neminemque  habere  facultacem  &  potefta-    - 

tcm  JureNanirae  in  alium  j  nifi  ve|  ex  jure  imperii,  (  quod  parum  . 

«ccurate  diftin<ikque  quicbm  dommium  eminens  vocant, )  vel  ex 

>^  focietate  dameftica ;  undedmninafequituri  tutorem  quoque  Ju- 

re  NaturaH  nullam  prorfus  in  pupillum,  qui  eft  extraneus,  &  ejus 

imperio  nullo  mooo  fubjeftus,  habere  facultatem.    Neque  ob- 

flatj  qudd  in  §.  j^.  7.  ^i? /JmZ /«/•  dicatur  :    l^aturali  ^uri  canver 

niensefl^  utis^  quipei^feiios  <etatismnfit y  alterius  tutela^  regatur.    Eoli 

cnkn  Juris  Naturalis  in  generie  (it,  pupillum  alterius  confilio  regi,? 

Bontamen  inde  fequitur,  definitum  eo  Jure  effe,  per  quem  patrel 

snortuorepi  debeat,  idque  fieri  debere  per  tutelam,  quacivis  edu-*; 

catioalteri  civi  committitur;  fed  &  aliud  eft,  anguiddicatur  Juri^ 

Naturae  conveniens,   aliud  an  ex  Jure  Naturae  onginem  fuam  diH 

cat      Nequc  cmm  per  Jus  Naturale  'ibi  Imperator  aliud  quid  in^ 

aelligit^  <|uamaquitatemnaturalem,  cui,  ficuti  ipfae  legcs  civilea 

teliqua?',  m&hxc,  qu»  detutelisagit,  quam  converiienCillimaf 

eflredebet,  ficuthocipfum,  ciuQdin^.§./>.dicitury  Jus  Naturae ,  \vk 

L*  h  ffl  de  Min.  vocatur  aequitas  naturalis*      Hinc  etiam  indefinite 

m^i.lnfi.  de Tut^ dicitur, tutelam efle Juris  Gvilistantum. 

, '  ^Jjjjjgr  equidem  conftiqutos  ad  id  «fle  parentes ,  ut  euram  ira-? 

jmberum,  quiabipfisgeniti  funt,  gerant,  per plurimas  ratioqes 

Eobari  potefl;  Et  luculenter  fatis  id  apparet  tx  inftinflibus  il- 
f'  quos  non  tantum  hominibus,  fed  ipfis  brutis  a  natura  ad  a« 
lendam  educandamque  prolem  fuam^inditos  videmus;  ijnde  & 
'  Euripidesii>Dy(Slietr3goedia,  hanc  unam  omnium  legen)  eifc  ait, 
quic&hominibusint^r  fe:  &  cum  csteris  animantibiis  commttrfi^ 
Iau  Et  Jiberorum  educationem  Juris  Natura!i$|,  quod  natura  o-» 
mnia  animalia  doCuit,  efle,  tum  jCtus  inL.  i.  ^.jJ^S^ufl,  fS  ^ur^ 
tunnN  Impp-  paflim  tradunt  in/)r.  /*  de  ^.  N,  G.  (^  Civ.  L  /  §.  j.  C 
de  BoniSf  qa^  lih.&i  in  L,  un.  §. j.  verj.fileat.  C  de  Rei  ux0\  a&.  ubi 
hoc  ipliim  vocanft  natflralem  ftimulum*  Neque  alias  obfcura.eft 
cd.natunEac:Cr«atoris.intentiOy  quiidcgit,  voluitqu^^.  utanimsi* 
liiHn  inprimis  fpqcies  confervarentur  &.auafi  aeternarent.  propaga- 
,    rione ,  quod  fiexinequit ,  niifi  fpecies  proaudk  aiiam  fpcciera  pftn:Q 

Eropagare  poflic.    Clum  itaque  id  homonqn  poflit,  cum  cditur, 
;d  cum  pubefcit:^  ci)nftatdurarehuncadumgignentium>quofpe*  ' 
ciem  fimiIem.prop[agaturi  funt ^  usque  ad  pufaertatem;,  •.  opc  aijtft 
"  «Kifamimtum;proriu5iyid^  Pfppag^tiouis^  «iuft6..ppg$«iuitv 

11.':;*  *         *  '  Ted 
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jied  quodammodo  imperfedum*  Adeo  icaciue  gignentium  officio 
^  cobsretgenici  usque  ad  puborcatem  educatio»  ut  h«:  ip(ius  gene^. 
mionis  continuatio  >  &  quafi  <]U£dam  eius  r^hmma»  videatQf* 
QuodaiKemdiviiafinthufusai^usfeupropagationistempont,  5& 
ex  quo  homo  ita  organiaeft  inftru6his^  ut  feoHim  vitamagere 

.  poilic^  feparecur  a  parence,  quodque  reliquum  eft  propagacionisi 
extra  uterum  perficiatur  >  id  plurima  quidem  naturc  providenda 
fiidum  apparet ;  quo  partus  facilius  &  majore  cum  fuo  >  tum  gt<* 
gpatitium  commoao  9  crefcere;  ipf^interim  propa^attones  mul-^ 
«plicari,  &homoedituseat  qux  ufu  fenfuque  percipienda  flmr,> 
haurire  ,  ipfeque  adeo  radonis  uRis  maturefcere  ante  pubertatett' 

.  poflitt  neque  ante  prolis  generands  (  quod  pubertate  confequitur)- 
quam  ejus  educanaacfacultatem  anatura  adeptus  videretur*  (^pd' 
tamennon  impedit>  quo  minus  ifta  educano  pars  quafi  generad^  ' 
enis,  &  cum  gignentium  adeo  officio  conf un6hi  connexaque  fit*  Ac*^^ 
cedit^  quod,  cum  fujM^a  in  proo&mio  d^duxerimus,  tuteiam  adeo 
neceflanam  6fle  humans  focietati,  -ut  fine  ea  brevi  interitura  Hit 
nulla  prorfusradoreddi  queat»  cur  haec  educatioy  qua^  a  certa  per-> 
ibna  neri  debet  9  potius  extraneo  >  quam  parentibus  competa^ 
cumtamenad  hostantum  Uberi  pertineant^  &  nuUa  ipfis  cun» 
extraneis  connexio  (it.  Et  hoc  quidem  adeo  verum  eft>^utJianc 
tutetam  vix  aliis  a  parentibus  mandari  pofTe  putem ,  cum  eorum 
perfonalem  induftnam  elegerit  natura^  uti  in  caufa.  non  idiiTimiiii 
ladadonis  fcilicet  a  matre  praeftanda^}    difierit  Geilm  N0&.  Atti, 

Hscitaque  tutela  eft^  quam  naturaconfticuit,  parentibusmie 
ad  tuendam  proiem  fuam  injunxit.  Hi  igitura  natura  liberisaa«^ 
d  tutores  fi  praemoriantur  ante  iiberorum  pubeitatem  ^  defictt  na« 
turse  difpofitio^  nec  ab  ea  in  hunc  cafum  aliter  ii$  profpeAum  ap« 
paret ,  adeoque  fuccedit  jam  ofHcium  Magiftratit^s  &  legis  civihi^ 
quo  fupplecur  hicdefeAus,  &  Joco  parentum^  aiik  totela  confti<* 
tuituriquflcproinde  eftexmero  JureCiviJi,  Ciijus,  ut  &  Ma^- 
ftratus  officium  inadminiftratione  Reipublica?  St  tuidone  fibi  fub* 
je^lorumconfiftit.  Cum  igitur  pupilli)  <}ui  territorii  finibus  cotv^ 
dnentur,  omninointerfubje^osrecenfendebeant^  &praereliqua 
omnibus  defenfione]&  tutela  indigeant;  ( i{>fi  enim  reous  fiiis  vel 

.  ob  )udicii  imbeciltitatem)  vel  ob  affe<^luum  in  vanaimpetum,  ud 
Epccell^  Dn.  de  Pt^end.  /ib.  l  c.  r.  %*  10,  loquitur,  fads  dextn^  pt^xEk 

,    fiequeUQt)  oc&mbus  fane  patec»  eos>  qui  reipttblicis  prsfunt^  no- 

gleat 
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^leAaminoruna^cutela)  nonriteofficioiuofungi,  nccrempublicaiil, 
cuius  (eminariuni  quafi  pupilli  funt ,  re^le  adminifti  arc. 

Hincetiam  rem  tanc^  dignitacis  &  taaci  momenti.tuteIam  cre- 
.didecunt  jCti  Romani»  uc  ejus  dationem  non  ni(i  extraordinarrae 
jurisdiidioni  tribuerint.  Unde  ad  foium  Principem ,  vcl  cui  Js  id 
conc^ebnf  pertinebat.  L.  ^»  §.  2.r/c'  Tul  arg.  §.  y.  Infl.  de  Atttl 
tui.  ($  !♦  hfflde  TuL  i^ curJah  L},  eod.  ubi  q.u jdem  etiam  municipaK- 
t>ushaecpoteftas  data  eft ,  (oA  non  nifi  ex  fpeciali  conceilione. 

Obj,  (i  )  L.  I.  §,  ^.dePofiul  ibi :  Sed  eft  equijjtnmm\  fitutelam 
vel  curamhujusmodi  perfom  (  fcil  infames  &  notati*  Conf.  L  ^- eodJi 
pdmtniftrentf  poflulare  eis  pro  hisj  quorumcuram  gerunty  conceS. 

Resp«  Nonibldicitur^  quodinfamestutoreseide  pdflintf  (ec^ 
fiexperfpnis,  quteex  fecundocapice  edidli  prohibeanturpoftukire> 
ttiCQresfmt)  quodpoftularenonprohibeantur:  adeoque  loquiiui 
de  ^jeminis>  de  coecis,»  &  de  iis,  qui  poffunt  efle  tucores ,  fed# 
j>oftubndi>  regularicer  excluduncur;  non  ergo  de  infamibus>  qui 
pjane  curores  elle  non  poirunt. 

Resp-  (i)  Loquicur  deiis,  qui  a  magiftracu  vel  ceft:acore,  NB* 
caufacQgnica7  probati  func» 

X'  Ofl j.<2)  Lun,  C.de  Infam. ubi  infames  curialiutii  & civiKuiB^ 
munerum  vacationcm  non  habenc :  ergo  nec  tucelae,  utpote  qu« 
eciam  e"ft  munus  publicum. 

Re$p*  Verum  eft,  infamesnon  excludi  ab  iis  muneribus,  qu8^ 
in  nudo  corporisadu  &  exerciiio  confiftunc,  uc  in  cxcubiis&a 
vcl  in  oneribus,  quae  bonis  coh«renc,  alias  enim  improbi  melio- 
ris^^nt  condicionis ;  &  infarnia  eis  eflec  Uicrofa :  fecus  vero  in  ilHs 
munenbus,  qu»  fidem  &  adminiftrationem  requirunt. 
•  -\ 

Qv»  IV.  /iiicreditorveldebitordefun&ipqffittut^r 
dariinteftamento? 

AFFIRJ 

macenfetur;  V -/••'&•'"'•/  —  j ;  -• t — '-- 

tores>debitumoftenderedcbentapudeum,  qui  NB.  iftotcorato  **quepu. 

i«m,  adeoquetexhisloquitur  de  dativo,  d.  c.j.  &de  legitifno ,  ibid  ><»*<>« 

ci.  Sed&(3)datU8initioftatimallegarecreditumdebet,i.  M/i,       i> 

CAtcflamentariusauteminfcius  datur.    Atque  hocf  4 Jf  expreffi»  . 

.■■••......  ■•;.      E«  -  ■         •  •  "  ■       -  ver-    •••;•   - 

GdCCBJI  JVB.  CONTI*    PilL 


>/ 
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;nx\m'^^erkxxTin  l.  ^o.ff^  ?aper  fiko^fuo  pupitlo  m^^ 

fem  dtidtt  Semprmium  cre^torem  fuum. 

.  O Bj.  (0  Quod  /^. 72. c. i.generaliter  difponat^ nr nuttusearumj 
^obli^atasperhibem Jfe  habereresdefunffiy  adcurationem  ejtts  acce^ 
dat;  adeoque  nec  teuamencarius. 

Rbsp.    Jam demonftravi ,  textumialtemloqui dedativo &]egitK 
]no>  noD  vero  deteftamentario^ 
/  Od  j.  (*)  arg.  hJov.94.pra:fat.  f^Cap.  i.  ubiabilla  regulai  quo4 

ilebitores  tutores  efle  non  poffint ,  tantum  excipiuntur  aiacer  & 
«via;  eigo  reliqui  prdiibentur. 

R£SF«  In  di£la  Novelia  non  omnes  continentur  excepdones;  . 
gdeoque  &  addenda  alia  ex^.  Z.  70. 

V  Resp.  (2)  Hx  funt  legitimstutrices,  dequibuscumexcepdk^ 
fit>  edam  regulam  £iltem  de  iegicimis  loqui»  necefie  eft^  noa  ergfi 
,4eteftamentariis« 

OissENTiT  Louth.p.jfSo.  Atmoribusnoftrafentendaobtine^ 
fatente  ipfo  Autore.  Add.  DD.  ab  eo  allegad*  Plnn,  §.fdejm.  t». 
FhiL  Vfpr.  Infi.L  i.  Ecl.  79^  CoU.  ^ur^  Arg.  th.  9,  mf 

Qv.  V.   Andatustutor^  tacens  notoriumdebitum^ 

a£tionmperdat^  ^  removeatur  tanquam 

fufpe&us? 

^fffuth  Jta putat  Lamerb.h.pag.460.  Sedre6Uuscum  allegato  Carpzaviop.t; 
STvS    •  ^*"*  ^•V^^^'^^^"^^'s»9"^^J**^^C""^PUt3Wr,quodfciatdebituip>' 
fi^jl^^  &taceatjquodquenonloquatur  deeo^omnibuscon^ 
mlum^    KJ.in6,  .  , 

.  Qv.  VI.  i)iiinamjintinfanti(ff,qmttampuher^^^^^ 

proximi? 

iem.fag.l  aujterbachius/^^. -#^1.  determinationcm  harura  ictatum  arbitrio 

461.  verb^I^  Jt»licisrelinciuendameireait:atipibJunedmftatutaiBeIie;,de- 
f««^  *•  oKMrilra  vifupra  w  ^/ Ptf A  ^^ 
^  $$t9un§tio. 

Qv.  V^I,    4ntutorfaltemminusprincipaliterdetur 
-  bottis? 

ff^j53*/|rtF/RM.  NainregulariterfaIteinperfon«datur^uMdanir«diii-  ' 
SL/ISi**  .tegrandam perionam pupiUi. & fuppleodum dde<aum admini. ' 
iipitiiir  '       ^  ...      .        .  ^[^ 


-♦».  "^  "i:>  -*^- .^-  — -*^'-  :-^»<-.  -<; 
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firationis*  L.  u^h^i^^  de  Tefi^  tm.  BonaaucemniinusprincipaliteC 
▼eniunt  t  quia  fine  tis  perfona  (alva  non  eft.  ^ 

Ex»  (i)  Sinitoratiiensefty  &interimdi3adeundAh«redi|:atft 
.i^iturt  hscadiuononpoteftfieriV  nifinovoadhunca£himconfti« 
tuto  tutore.  L.  vj.  §.  VJe  AppelL  L.  y.  de  Tuf  dat. 

Exc^  (z)  Sipatrimoniailntmagna^  &indiyeriislopisiitai  pjet 
MJl.V^deTefl.fut. 

Lit.  XXyL    TiT.  II 

DE 

TESTAMENTARIA    TUTELA: 

Qy.  L  Anmor etiaminte^mentaprmkgiatoif^ 
liberos  daripojit? 

Neoatvr;  mm  (i)l>genoneftvalidadi(poficio,  &ruftintturOs|f«^^ 
taie  teftamentum  faltem  q uoad  inftitutioni&m  filii^non  ultra :  at-  ^^-  P^ . 
^ueWnc  (2)  quod  in  extrancoibi  retinqoitur ,  fton  valet :    Undc(3)y^*jy 
in L$.Cde Omf.  tut.  dicitur ^^  neque per epiftolam ,  neque in impcr-  ^^^^^^ 
fe^o  tcftamenta  tucorem  conftitui  pofle  ,   teftamentuiji  yero  hoc 
eft  imperfedum^  &  fuftinetur  faltem  in  favorem  inftitucioois; 

Pof^ft tamen  &  folettalistutor a  Judice  coniirmari^  quiapatrls 
rbluntasopcima  cenfetun  0«,  i?i?r^^,#. /. 

"  Obj.  Ln.^.LCdeteflAbi:  Voi^tateteneri.  ; 

RfiSP.  Agitdeh^ereditatcJiberorum,  nondetutela^  Dii.S^^«i£^' 

Qv.  II.  ^nexbaredatispojittutordari? 

ij 
>u 

^g  Jur^  exhaeredatus  non  eftfuus.  d.  L  1.  §.  w.  ^^    '•^ 

Resp.  Suicacisduplexefteffedlusy  tumrationepatrisepoteftatis»  * 

cmn  ratibne  fi|Cce(^onis:  ^iic  cfTei^s  pllijcurperc^aeredatipneob 

SKmiUc. 
Obj.  (2)  Quod^xhsredatushabe^curpromoituo. 
J[l£SPf  Quo^deireAttsfucceflionis,  nonquoadreliquosiefl&^hir 

pflQ(rispoteftati9.Q»nf.omBinoy^     SM.x^q.  rjj. 


A  PFIJtAi 

^  tollitur 
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DE    CONFIRMANDO    TUTORE 

VEL    eVRATORa 

Qy.  SiMela  ^  qucc  nofiriteintejiametitae/im^ 
ta ,  a  magtjtratu  confirmattir ,  anfit  dativa^ 
an  tejiametitaria/ 

Lauterb,  h.  t.  putat,  cfle  dativam,  quia  eflc  fuuma  niagiftratuha- 
betf  fed  verius  cft,  eflcmixtam^exteftamentaria&dariva:  & 
talis  tutor  quafi  te/iamentariufptxfettut  legitimo,  L3,  de  Cenf.  mr, 
perdit  cxcu&ndo  fe  legatum,  L  i2,  deExc.tut,  ncccpgitur  Ittisd^ 
re,  ni(I  in  cafu,  quo  matervel  quilibct  alius  ei,  quem  inftituit,  tu- 
torem  dedit,  L  2,  L  3,  h.    Quafi  Dathus  ante  decretum  nec  gererc 
,.    poteft,  L  s*  h.  nec  excufareletenetur,  L 1.  C  h,  necobligatur,  Z-2# 
C  h.  nec  fi  quis  ante  datus  eft,  isideo  tutor  eflfe  definit,L.|'.  C  k 
.        Dequibus  videatur  Dn.Par.  in  Hyp.  Inji,  de  tutel  §.  j.  i$  ThiL  Ufpr.^ 
.   Infi.Ltclyi., 

Equidem  hodie  omnes  tutele  videnturmixtac,  quiaomnes  poa- 

firmatione opus  habent ,  O,  P.  de  anno  1577. ttt.32.    Verum. decretum 

^     hocaccedit,nonutjurefubfiftat,fedutgeripoflit.^./f>!p.§*^*    Jus 

^crgo  tutete  ex  folo  teftamento  vel  lege  oritur,    fed  exercitium  & 

Seftio  a  judice non  tam  conceditur ,  quam  permittitur*    Kcque  imlct 
efinunt  eflediftinila?  fpecies&elFedus* 

LiB.  XXVI.    TiTo  IV. 

DE     LEGITIMIS    TOTORIBUS/ 

:  C^^  L    An  jfure  n.  ^  C  tutela  matris  Qfavite  ^ 

Jitdativa?  \ 

^^'^T  A  ^^'^*^-    9"^^  tutela  eft  virile  officium ,  a  quo  foemina?  exclu- . 
%uriinif         debantur  fine  datione  Principis.  Lj,  aetut.L^.  LfC  Quandr 

Cnt.        ^^^*  '^^-  ^ff*  ,   * 

Obj.  L6.CadSCt.  Terttdl.  ubi  vocatur  legitima* 
R  E  s  p.    Non  eft  legitima  >  quafi  ex  leg;e  dekta  ^  fed  qus^  fccua- . 
.  dumIeges>adeoquejuftaeft; 

Hodit 
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Hddie  poft  Nav.  iig.  c.  f;  cft  iegitima,  indeque  omnes  effeilus  tu-»  , 
t^lie  legitim^  ibi  obtioenc.     . 

Qy :  n.  QLuafidb  deficiat  tefimentaria  tutela  } 

RESP.  Quando  decedic  inteftatus  quoad  tutelam.  Quod  fitfi)  i^f  >  ' 
quando  plane  hon  eft  teftamentumi  (z)  fifit  >  Ted  in  eo  tutor  463.  vcrif 
datus  nori  eft,  \2,h.  adeoquc  ubi  gui^  decedit  inteftatus  ratioiie  qu^itficU 
cutelse ;  (3)  fidatur,  fed  datio  ipfo  jure  nulla  fitj^././.  deCurat  (4)  ^«1*»'.^  t^ 
fidatiovalec,  feddatus  vivoteftatoredeceflit;  ^.j-./.iS^.quia  deficit  ^-..^»  i 
tutori  ut  hseres  pra?moriens ;  nam  lex  defert  &  tutelam&  haeredi-  3-  . 
tatcm  tempore  mortis.    Non  vero  (y)  ii  removetur  tutor,  vel  fe  .  ' 

cxcuiat.  Conf.  Dn.  Par.  Hyp,  Infl^  h.  §•  j.  .      • 

.Qv.m.  Jnpadtisqmquegefitilitiislegitimtuteh 

conjtitiiatur? 

NE  GATVR,  fedfbJalege*  Heig,P. 2.^.1.3.  (i)  quia  extraneus  non  i^^  p^g^  ^x 
potefttutoremdare,  nifiei,  quem  harredcm  fecir,non,curaIiud  453.  Verb' ' 
quidrelinquit;  (igrtatus  autemeftextraneus;  (z)  quia  extraneus i/i/ritwr 
«on poteft  dare  tutorera ,  nifi  .qiioad  praefentem  fucccflionem  &  ca-  l^g^ 
tamy  non  quoad  omnes  cafus  &  fuccemones  futuras ;  ( 3  )  qqia.tutor 
dfarinequit  ei^  qui in  poteftate  eft^ agnati futuri  autem non funt^ 
(4)tute}a  permifla  eft  ultima  yoluntate  dari,  nohpado;  (jr)  con- 
firmatio  judicis  valere  nequit  quoad  cafus  futuros  i  &  qui  contini- 
gjnc,  ubi  defiit  eife  jijdex. . 

E  X  c.    Si  pada  vel  lege  confirmat«finc V  yel  a  Principe  j  quiacuce^ 
lcxnovaeft,   &  privilegium.        '  ,  .   r 

Qv/  I  Vji    /in  mater  fif  avia  prceferantuf  quoque  • 
;     '  ^        afcendentibus?  .     ]  .' 

NEGATVR,  fipater&avus  pacernus  vivant;  nam  in  horura  po-  Uia.pag^ 
t^ftate  funt,  adeoque  fruftra  de  tutcla  quxritur,  ubi  nondum  46^  verb. 
cft  capiK:  liberum.-    Vid.  Hyp.  /3».  Var.  L  h  /.  19.  ^4^(^  tit.  i2.§.f  "^  fj^. 
At  aVis  raaternis  &aviac  paternje  omninoprtefertur  inater.  I^ov.ug.  ^^J^^^ 
c^  4f  ubi  dicicur,  ( 1)  quod  iis  nemo,  nifi  teftamentarius ,  prfieferri'     '        -? 
debeat:  nonergouHus  legitimus,  qui  eodem  gradu  eft ;  (2>qui3 
eodemordine  &gradu  tucdam  recipiimci  quoha^redicatem^  d  0.3* 
ir^)  quia  amnibus  co^tis  praeferuntur,  utifuntreliquiafiiendeo-.      •*     • 
tcs^  neQgJGa  uIJb|>i«njgati?a.ckiui::r^^  \xzStrfiuch.  DiJJl  i:^^  th^  ,i(f., 
j  £e  3  Prukm.  > 


§st   LiB.  XXVI.  TiT.  IV.  De  LrGmMis  TvTORiftti* 

Vrukm.  h  con,  27.  n*  §14^  Carpz.  f.  z,d  i2i.  (fp.  2.Cmfi,  n.  def.  y.  xiA 
prc:)udiciufnexhibet;  quodcantum  excipitavospa^emosy  quiib-: 
.  ii|>ra^runturmata    Uadeapparet^  iusvetu^  ia  U^  L.  i*  C 
Qumd.muhtut.off.mxxxz^^ 

(Jv,  N.AnUgitmatutrixremoveaturfokpr^^ 
tionetejtatoris?  ^. 

A  FF i B M A T vi^  ratione  ceptje  perfonae,  non  vero ratione omni-»* 
J^"  umle^tiraorumtutorun):  idque'apparet  (1)  exZ.2f.  §.a^: 
*  tut^  dm.  ibi :     Sed  fS  fiq^f  ^  parenttbus  prohibitus  fuerit  tutor  ep, 
hunc  nequecrearioportettsi.  (1)  e>f  Nov*  ng.  c  /•  ubi apatre tena« 
mento  datus  tutor  prsefertur  matri  addita  ratione :  ,  defunSH  nam^ 
qusmluMdtem[£ ele3ionempr£ponivQlumm»  (3)  ^KLuniCSicQ^. 
matr.  voL  ubi  contra  voiqntatem  matris  tutor  noii  admittitur^  ne- 
dum  ergo  contra  patris  voluntatem»    Acccdit  (  4  )  quod  conijii- 
-     umpatrisfemperoptimum  cenfeatur.         ^  '  - 

Obj.  irrg.  L.  n.d.  R.  ^.  ubiquodnoflruraeft,  utijustutete 
legitimse^  (inefa^lonoftro^  adeGquenecprohibitioiie|>atri£,  no«>' 
basauferrinequit.  *  .  > 

R  E  si?.  Falfum  eft ,  quod  tutcla  legitima  (k  ju^iixorls  teftatorqr 

prohibentey  qutaei ineft  conditio :  nifi  pater prohibuerit ,  dd.LL.    ' 

E  X  p.  fi  non  prohibitione  patris ,  fed  per  ftatucum  a  fucceffione 

exdudatur;     tunc  enim  npn  exeluditur  a  tutela  legitima,     qu8 

'  juxta  ordinem  (iicceflionis  defertur;    quia  hujusmodiftatuta.ranc 

fcada\\m%Brunn.parat.detuteUq.\i.    • 

LiB-XXVI,    Tin  V* 

DETUT.    ETGURAT.    DAT.  AB  HIS, 

QUI  JUS  DANDI  HABENT,    (ET  QUI,     ET   IN 
.     ^  OyiBUS    CAUSIS    SPECIALITER 

DARI    POSSUNT? 

C^,\,  Qmndo  datkatutglalocusfit? 

tjM*ptg,  ]p£SP.  Quando  nulla  tutela  eft>  ucifi  (i)  nullus  alius  tutor  nee 
ifi^vt^,  JV  teftamenco,  neGlegceftconftitutus,  pr.  Infi.  dfAtt.  tta,   <») 
•JJJ"*  Siefttucor,  fedvelfubcondkione,  velin  diemdacus,  §.  i.  Infi*  h. 
Vv'*      (  j)  Si inchoacatutelapoftmotcem,  iedde(iitinperpetuum>  J.  f.'- 
/i^.X^i/.£.ii£/b.  (4)Siai>hofiiboseaptuseftpicor.$.^/./&.//r. 


-Lit»  XXVI,  TrT.V.  DiTvT*  EtCvrat/Dat.  &c.    «3 

Qy.  IL    Ai  tutoris  datio  bodiejitjurisdi&mis 

ordimrice?  .  V 

NEG  atvr;  fed  ti7tor  datura'niagiftratu,  cuiid  in  fpccie  concef-j);^!^ 
fum  eft :  (i  vero  ta  is  fpecialis  magiftratus  non  eft,  reli^la  vi«  Latn^p^ 
ietut  cutelae  datio  ordinario.     yid.  lUufir.  DnM^  Printzen  in  dijp.  4^4*  vcrb* 
de  tutel.  iUufir,  Sec7.  l  h^s.GudeL  J.  Nw,  Lj.  c.  jDn.  Par.  inffj/p^odi^^^f^ 
i$fi.h.%.h 

Eftei^  indgnis  eft>  quod  mandari  alii  non  pofliCj  L.vde  Off.^gy^ 
jus.  L.  S'  h.  t.  neque  id  mutatum  eft  per  JiJ.de  ann.  ts^g.  f£  iS77*  Lmaerk 
i4>i  Imperator  Statibus  Imperii  curam  pupiliorum  commendacii^iA  vctfe 
liam  Status  Imperii  noa  vi  mandati  tutores  conftituunc,  fedvire- *•<•*•• 
galium  &  jure  fupetioriCatis  territorialis  magiftratibus  fttis  eam  £k^A 
eulcafeih  rdbbunt :  ipfi  igitur  Status  per  modum  pafti  in  £8is 
tiecejjibus  Imperii  promiccunc ,  le  curam  pupilJorum  habere  velle; 
non  ergo  per  moaum  mandaci  id  eis  in)ungitun  Vid.  Dn^  Berger.  k  , 

Hinc  )am  quffritur:  an  Camera  ImperiaiJSy  immediaris  Scadbus 
'fc  fubditis  cutores  dare  poflic  ?  Quod  affirmac  Lauf.  b.  ibique 
Caf/.  L I.  0. 1.  n.  47.  Nos  verum  id  putamus  de  officialibus  Ca- 
•  fliereyaliis^jueimmediatis;  ut  Nobilibus  Imperii  &c«  Nonvero 
de  Scatibus  itnperii » qui  ipfi  leges  circa  cutelam  conftituere  poffiint^ 
deficienteautem  tutelai  folus  Imperator  cutorem  conftituit.  Vid. 
Coccej.  J.  Publ  cap.  $z. 

'  Iksto:  Cameni  habet  iuri^di^onem  ordinariam ;  ergo  tutete ' 
dacio  videcur  eile  ordinarias  )urisdi<%onis. 

Resp*  Imo  exercecnon  vi  ordinaris  jurisdi^onis»  fed  quia  alii 
1n  ^cie  concefTum  in  Imperio  non  apparec. 

<  Qy*  I IL    At  tutor  fub  conditme  daripqffit  ? 

XIegatvr:  fed  puredaridebct;  quia  eftaiftuslcgirimus^XtV'.^*'*^'-** 
y  ^.i.deTutel.  J^l^?" 

*  Atqui  datur  tutor  pendente  condirione  teftamenri,  eaque  exi*  r^'  v  • 
""fiente  definit ;  ergo  poteft  fub  conditiorre  dari. 

:  Re8P«*  Hoc  non  eft  ex  vi  condirionis,  fedpotefl:ate  lesis^  qua 
teftamentarius  pra^fercur;  Magiftracus  ergopureincerimaEit^  ecli 
a^J^e  ioiit  cempus»  - 

Qy- 


•       -* 


,  .aif  LiB,  XXVI.  TiT.  VI.  Qvt  Ut.  Tvt»  Vel  Cvrat.  «b. 


Qy.  IV.  ^ittttoresdebeantiurisdi&ionidmtis 
'■    '   e^e  Jiih)e6tt7 

taut,  pag.  \  FFiRMATVR,  L.  t.%.f,  L. },  h.  L.  3,  C.  qtd  dar.  tut.  L.f.de  /«- 

«fn^.  Obj.  Z,.w.<^/«/.ubiettam  nonmunicipestutores  daripofllint. 

.■)'.'■.■     Rksp.    Hocintelligendumpofitisterminishabilibus,  fcil.  fi  a( 
:  rii  municipii  Magiftracu  ad  id  confirmatur ,   uti  id  explicatur  iil 
L^24,h,Qo\i(*omnmoDn.Berger.refohLeg.obfi.h.t,q.i.  -     ^ 

.    .  LiB.  XXVL    TiT.  VI.  ! 


.    QLJl  PETANT  TUTORES  VEL  CURATORES^ 

-.'  ET    UBI    PETANTVR.    ... 

•»  .  .  .       *  . 

V  Qv,  \  Anmater  privetur  fuccej/ioney  Jituteresnon 
.        -  petierit  intra  annum?^ 

laiti.  pag^  A  r FiR M  AT  VR ,  §.  (f.  de SC,  TertuU,  L  w.  C  de  legh.  hdsr. 

46^  verb. "^      Obj.  L. z^%. 2J.JS.  ^ jgrad SC  T^tuU^ ubi nallum tetnpus 

mM$ertu*  additur.  .,•... 

#«r«  ijr^,  -     R  E  s  p.  In  genere  quidem  ibi  dicicur  confeftim  S^fine  m&ra  tucq^, 

rem  fub  pcena  privationis  peti  debere.    Scd[)9eciiidefinitareftxin«> 

gitur  ad  annale  fpatium ,  d.  L  «.  §.  4^* 

Beneobfervac  Dn.  Berger.  k  jure  novo  matrem  efle  tutriceni. 

legicimam,  indeque  e^m  ientenciam  vix  ufum  habene  ^  ni(i  macer 

a'd  fecunda  voca  cranfierit,  T: 

LiB.  XXVI.    TiT.  VII, 
DE 

ADMINISTRATIQNE  ET  PERIGULO 

TUTORVM^  • 

'  Qv.L    An  tutor  boiwrariits  poj/tt  adminiftrare^ 

Jvelit? 

tmit.p^g'  A  PFtRMA  TVRy  Ljff^deAcqmr.velomht.hier.  Li4,%.hdeSolut. 
466.vcrb.  *?*    pg^^  Tavofem  pupilli  efle,  neplures  fint  tucores*  r 

pofuft       "  R  E  s  p.  Cum  honorari i  quoque  periculum  fufcipiaac »  non  deheciu 
^Mm,      favor  pupiUorumineorumpr^udiciumtorqueri*  * 


I 


-Qv.  If.     (^iis^rafemurintutela\'fiplnnt     ' 
/  JiiittutorfS?  .. 

Espi    Vet  <<»«/  offerc  iatisdacioQein  >  S^cunc  js.  fblus  geiit,  e|f<- . 


fi 


iam  invitis  caeteris:  ni(i  aliuseam  condicionemacceptet,  $.1^7'^ 
de S^tisd.    Vel nmo offerc,  &  wm praBfenur(rtiSr  quera Xfi^fiphret  * 
fta^ort  (i)  i^uera  ma)or  pars,  (3)  quem  Pra^cor  eiegic,  d.  §♦  i^ifo^    » 


Sed  pofteriori  cafu  requic^tur  cpnfenfus  reliquoruqi ;»  <]uia  PraeC(^ 
nenunem  cpgic»  &  tuac  pmnes  gerunc,  d^  L.j.  §.  g.h..Nov^  ug. 
c^y.infin.  -.  ^.  i       .    • '  ...       -.       . 

Hinc  ')ara  cuxritur^  qul^  pndfentury- (I  alius  offerat^  alius  vero 
«  patre  )uffus  fit  gwerc.  .  /  .  '    •    ..  . 

Resp*  Is.quibffert,^.  §.  i,  ■   /   '\ 

^  .Obj. //^  Z.i/^|. /.  ubi  Praewr  prcfcn-frdcbet  illum^^ui  aipat^ 
ac^gwndam  tUceia\n  deftinacuseft.  *  .-    .- 

Resp*  Agicurdecafi^^qaofadldationdooffertun  ^      • 

-Qy.  III  AutinormintMpoffit ageufin^^ 

j^  i?firmaTVr;  quia  eft  ihftar  domini,  Z,  371  hti\(\  pubillus  (\ttm.t§f^ 
^  infantla  rnajor.;  tunc  eninfi/Z&ailus,  qui  in  adminiftratidncf4^7.vcrb; 
Bcihbnirti.corififtuot*  a  folo  tutore peragimcur ,  illistt^^  qui  h^P^^^fi 


.  huC  percinent  omniia  illa  exempia ,  ap  i\xc\qTppag.  46/i  •  4 

auegaca,  ..^;.;  /.'•..'  \  '                               '  -  ^ 

AUTORItATE  ET  CONSENSU  TUTORUM 

'■•^"     •    •":  ■  ;*    ACGURATORUM.-"  .'-  "' 

:  jQvy iltn  \iiin  tutor prcefiris  interpcmere  mtort^  \ 

.^ )  (r  .-if  { . '       tatemMeat?  -     '     '  ••       » .        '      j 

^a  inc^c^iuQumpaqrifir  ^autpcitatemcuc^i^,quodl»cacced«c^^^  .^ 

/^/^(!rfl  »wr^<»/«,  i(|fra«em.p;a^edere<Ut>«*ti;;^  , ., .,     , ,;. .       ! ...  /^*/««i  .  | 

Ff                                                     *               J\ESPtCr*«  *  j 

,-CpCCEJI  JVIUCONTR.  P.  II,  'j 


i^  "  -""■ 


W  LfB.  lEXVX;TiTi  VIH; tJfi  AvT."f T Cdms.  Tv*«: AS 

I\^5F.  Praefens  itt  negotio^e  yidetiitf  qUt  inr  continemi  a^c** 
dir ,  quia  idem  ncgotiunx  adhuc  eft*  L,  S7*  f»  #♦  d^  Adnu  tuu 

Obj-  l^3hpr.  ae  \Jfurf.i£ufnc.  ubitutornoncan|aimiffmVt»7f- 
\  ^tmh ,' ied  &  pofl  hngum  tmptu  wndkionis  fera&um  auto^itateai 
ihcerf  onere  poreft* 

'^i  s  p.  Sr  poft  longom  tempus  autoricatem  interponit^  ex  eo  de« 
'  jihum  t;empore;  quo  prcfens  au6lorfaftu$eft,  negotium  valec:  /nfi 
iium  au tem  hic  oppomtur  ei ,  quod  foft  hngutn  tempuf  fit- 

Qy.IL  Anpupittmjhieautoritaututorm^ 

ci />   - ,.:.;..      obligittwr^?  :  c  ^     .    / 

i>»^*  /«?•         N  E G ATVR,  Vid.fupr.  T$t.  de  Va£L  qv;so.  su     *  ''-    /  '' 

469.  verb..  ^  '  .       ,   .   .  '  •,"'-■'* 

^JiSL  Qf-'Wi.  ^uomoiodtferafautoritasmtormh^^ 
'^""^  -    Juturmrm^    -  .  .  !!  •    ^ 

J^  Esft.:  Ef^cotklis  diflferenfiiCi  Vitt  ieb)Cdn!)ftif /quo(i/»4ft/i8i//nJi- 
,  .  ,  .  •        ,  turaliter  nilul  agcrc  fblus  pofljc,  indeque  alia.  opijs  fk,  perfi?na, 
♦•  ^ .:.    ^" <}pse ejus  integr^i  pcrfonan),  «  neebtib  autoritatem  prapftet:  Afe" 
-. ' ..   mor  vero  pmnia iblus  agit,  plfene  adrainiftrac»  n.fec  pQrfeha  e).i^s  iii"» 
1....  <■  'tegrarf  debec,  &IubrJco  faltett  setatis^^ccuft-itur,.  inedi^ntfe  <ju^~ 
ratofe ",  qui  proinde  noA  gerit n^otia^'  ftd  pupillis  ger6rttiTwi§  39* 
iiftir.    Unde  jam  eft,  <juod  tutor  autoritatem ,  cur^tor  verb  tboli 
fenfuminterponat.    HintXi^ '^utoHtasptdonx  itcediti   pnfi»^ 
jftisboms*-  (3)  /i«/flr//*f  expreffcintecponi^ebet;  cmfeHfiit-tt' 
lam  tacite  poteft ,  L.  h  ^  p.  JeTuf.    (%)  Iffa  pure,  etfi  contraaus 
fitconditionaHs,  L  g.h.t.  hic  fiib  conditione  quoque.    (^)  IBa  ha. 
«<«drfenti(Z- i^.^^.'^V  ex  pdftfa^ao  qimque  intettetrt.'- (jyif^ 
non  niH  a  prsefcnte  interponitur,  viiL  fupr.  qv.' i:  h:  tV  Bc  ctiam 
per  literas  &  nuncium.'      (7)    Deficiente ''^//«/«r/Wir  negotiutn 
ipfoi  Jar^iiuiUuin  eftv.rfeficieiite.  «T;^^  Vdret;;^  mlibl  lafus 
reftituitur.      (8)    ^«/*rif*fr  iitt^rjponiwf  usque  ad  annum  de- 
cimum  quartura ;.   .«^/Jwjw/.usque  ^d  "aniutm  vkefimum  quin- 

tUm. ■     •'•.     •         •     ^*  ■■    •\'^  -^    !    .'.    -         '         ,'■•:    -•-    ■•    ^. 

rfldminiftr«flt>ihdeijp6  fijbtilitaaHlaaiitontatis  in  bleri^tlie^wbiato^ 
' .  ^i?^^'  ^*  ^t  FarMl^Jtt^Vd^\^,f»i,ff  - v.  ^    v..  ,  ,.^ 


f 


,11  1  .gf<o3  «:  ■(. 


LiB.  XXVL    TiT.  IX.  .;: 

QUANDO  EX  FACTO  TUTORUM    VEL 

CVRATORVM  MINOR   AGERE   VEL  CONVENIRI   ' 
,  PQSSIT?'  ^   ; 

-  Qv,  Aiidolustutorispuputtismceat^velproft?  *■  iMt  pgg. 

J^  Esp. Ooluscutorisnecnocec»  aecprodcftpupiU»;  L^j.lf.  £.  4<59.verb. 

-  E  X  c.  fi  iffi  pttpiBut  contraxic  autore  tucoie,  8i  locupledor  io-      ^ 
'^defa^uteft»  canceacenustenetur.  £.  ij.  $.  7:  <&  AS,mt.  C.  j.  b.  in    , 
^reUquUm  cucor.  </.  f  7.    Si  vero/ii!r«ryS^concraxiccuniab'o,'& 
'dolo ^cic,  nee utilisin  pupiilum a^odacur>  fed  diredbifoiusctir 

-  corconvenitur,  ^  L.  tj.  $.7.  diAS,  *m$   L,4*b,id  enim  ibi  videcur 
pervoc^nl«)ri(irM/?(W/dici.  t 

Anergopupifluslucrabitur?  Affirmatur;  quia  non  luqaotf 
^tn*atteriu$  injuria ;  nam  emter  precium  recipica  tutpre «  ttitoru 
^ifjurianoneft,  quamipfecominific:  Secusergo»  (iemtoratuoodk 

-  confequinonpoceft;  tuncinfudddiumpupiUuscenetur)  quaneaaf 
•^>cu|4ecipr  ^tluseft  f  arg.  Lj  de  Trilf.  aS.  Sed  £(  aIi«^^iofi^^,  /«x 
oohdiAioindebici&c.filvaeTuntpypillo.  •     •  -  -  ..i  .  j^  \ 

^Hmcnon«^^£.V.  i^.  ubipup}))usomhihocef«ecurexdolotu-  ^ 

•'tcms  ;'b?m  loquitur  cextusde  eo.quiconcraxit  cucor&aucette^  lifi-   ;y*\,  ^ . 
'kaies  exjiliaicurifii/.  t.y.§.7.  vel,  loquictir  decafu^  nbi  pvqMitUB  ''ILli,.^ 
reni»  dolocutprisacquifitam/v^i/ir;,  adeoquelocupledor&^usell^        ,-.  j 
•&cem'atucoreIetvanpoceft>  </.^i  y»^it.  . 

•      ■'  LiB.  XXVI.    TiT.  X.        •.  \       -        ' 

DE    SUSPECTIS  TUTORIBUS     V 

ET  CVRAtORlBVS.  '  .; 

<3^*  t  Anac^Jatio,lhl^e0ihiHriscormwMari9 
^''jitdicejieripqjS^T^,,^:^^/^'^^ 

fE.CATT«(  -iedeftfpecialisconccffipnis^  /55^.i«^;|  -f^,  ^am  tsut.pt^, 
1(1)  eftinftarcntntnis.^  qtiaedani  hicfitaccuwtitJi  t.  t.irt.  £5  ■*•  47»' ''«'»1 
IW:  crimenf^c,  h,  t.  %,  j.  Injf:  sod.  -  cr»minum  vero  cognitio  eft  fpe-  ^«•iwfr 
•cialis cottcdEonis ;;  t,-^-^. de,  ilff.  froc,  ( a)  'Noo paimmai^ftrt- .5*<f  -v  » v  , 
'tuiordiharibJusrtRiovindicdncedKurv  fedlalcem^uiiMibdamf nui  ■  •'  *>  . 
.RooMthctori,  Stiopco^iiietiseritlidi;  ^t,h^\.kl,u%»w idSCt  >  ; ,  ^ 
'•"^.^  •  Ffj  Turprn. 


N' 


■J*«aae85?^>;iiH5?:5i:i£v:^?S?^^ ' -^: -^ 


v 


•iiig.'^- ..-  ■■•■V      'CiBrxxvL  ■Ty*..x.,r 


Mwii.       ■  m^f 


Turpill.  Unde  (3)  dubicatumfuit,  anl.9gatoProc6nfuliscompc- 
^lerect  &favoredernunipupillorunireceptumeft.  1 

^    i.  Atqueitanpnc^i^^w/textus  abautoreaHegati  in  L  /.  §.  4.  A-^jT 
Z.'  4.  ^<?  Offlejus  y  cui  mand  eftjtirisd. '  ubi  cbgnitio  fufpe6li  aBis  nlan- 
dari  poteft ;  ea  autem,  quaeiunt  (peciaKsconceflionis,  aliisraandari 
'  -       '    nontoffnm,L,Lpr^de.Off!ejus^  cuiman£  efljur    Ngnj'«xpr§ile 
-  ''"'  iitropiqueadditur,  id iaiteminfavorem  pupillorumrec^pcum efib. 

*  '..      [  Hodie  omni  raagiftratui  etiam  inferiori  competere  poteftatemf  ^ 
IJifpeftDtutorcjadicandi,  affirmaiiijiscumLautecb.  ihpag^^/aSc 
i€dh,L.uO.(f4.  n.zd^i^OJu    Athoc  (i)  tantumverameft,  fialic^s 
in  fpecie  magiftratas  ad  id  conftitucus  non  eft ,    uti  eft  in  Belg^, 
Platinatu&c»    Q[uin  (2)  ficjuoquealius  non  eft,  reli^ah^ci^ 
/coltas  magiftracui  ordina»o.videtur>  qon  quidem  viordinaris  ju- 
risdi^lionis ,  fed  tanquam  res  fpecialis  conceflionis,  aaii)  ordinaidus 
^oque  ea^xwcet ,  quse  fub  ejus  ofiicio  reguiar j ter  continencur. 
•      Eire£tu  paruBiiatereft,  nifiquodiea  /  quscfpecialisjconceflionis  ^ 
litniv  aliismandari  aoit  po(fint*  d^  L  4.    Sed  &  (1  nulluin  oiiiQi  in  foc^ ' 
ves  faaberet  ^ .  tamen  incereft  caufas  rerum  diftingyere. 

-Q^.  It  Mtutorestantumobdolm^anetiampropter 
la^i      •  ■  •  ktamculpamremoveripoj/tnt?    \ 

^riTVerbi  1?  ^^^^    ctiam-  pDopter  latam  culpam  removeri  pQflc^,    per  itfX^ 

kaamfip  * A\  expr.. in  L.7.^j.ff^§,  6.1nfl.h.. IdqueporroexL* ^^•/*.claruili 

'4f€.         iit^xsbixmoasi^obdolum^  i^ obignavtamvelnegligetfitmn^  \/^Mt9LV£t 

culpam  removeri  poflunc    Add.  L.  ja.  ff^^  de  Cpnd.  ^  det».  Coo^ 

Qu^fl.feq. 

O^y  Li.%.fJi.yk!iquiobfegm^ 

firnplia^pn'^  vfiineptiam  remotus  eflj  falva  exiftiipatione-cemave* 
(  tur,  q^uae^cum  fltdetofiptodolj,  yidecur,  cancum-ex  doloiiliquena 

remoyeri  pofle.       •  • 

?. :   ;!K:Ej57/  Imor^x  iUa  ip&  defcriptiotieapparet^  SCtum  tequi^de 

lata  culpa ;  dolus  enim  non  ex  rufticitate ,  fimpticitate ,'  ineptaa-^c^ 

iedexproarefi&  malitia  commitcituf» 

T  .'         0^^  \A,  Anremotipropter  ^^ 

infdmes?^  .  ;      ' 

^^-  f^i^  M^QAT? vn,  perS.  SMflJ)j(\hi :  fupStf^mtem  remms,  Jqutdm 


V. 


;5.>3Q&»aSe3u>^w;.^::^<»<&.'atx<x«^^^ 


-  .  r  ^rQgod  fterAjioeif>i:elljgBtw3««n  -fit  d«Teimw:o  cxculfm  lata, 
4)rphatur .  ^O^^-eq^  quod  ex  «li^^  qudm  WcuJpd lemodaiieifi 
.ntonfiafnt^perfe^uexprJri  L.  /•  §•  '♦  *•  &§i  f.J^  k-  verb^  ^4?i: 
^f^i^fran^klf^^itilisf^tn^  .  (ij.propter.  la(a 

htaculpa  c<»idemQaaiS'aon  iiotacuri ;  Sed  &  (a)  ..propoer  levem 
rculpamnempreiftovetur,  :iM»tur^tor^diungitun.J.iv  /i  iJ?  Qi- 
ir^/.  ihij:»    hmfimwiS^.    i^memmnfh ad.^Smnt0rm^^ 
mmjrafidident&adnvm^^  ;.;         /.. ,  j 

•-  ?Gb-j.  j(  I  )  r(^od  vosceculpacfimplidflerpQfitrjiitte?^ 
^^Cutnigitiir  iti^ij.  r^.  reino^us  ex  c^i^  non  &|riiijGtmis>  id  vidt- 
tur  imellipndum  de remotq  ex/^/   injpiimiscam  latacn^a  ]^m 
fobvoceiwiffcomprehendivideiitur.  /;  ,       . 

.'  \ll^mVHatc^Qm  iuht^i  iilllayudMegibus^onllitutum 

.APpareat.  • -^  ,^..;*;.    .  -x  :'.   .  ...  ,..  .     ,.    ;.  ;   •   -  .  -       •"  '    •. 
*  ^^Ob^j/  '(<fr)  'Quod-dan^ati  p^opffd^ndriflihd  iiltbte fiaritinFames, 
h^i.^^n^^Hiij^^i^twfanti  V        /      .  •    \/  .t      . 
Resp.  Supponunturexdolodamnatu 

Ins  T  o ,  quod  in  L.  u  ff*  deHisy  quinot.  inf  tuteU di^mmti  aeque 
^^ftifaoicsrflantaEC^^jp^l/;  rkm^ati^^polfSciddi^^  ' 

rctian^exl^a,  i\xAn^lehi  cft^^^^daiftnatinotaHtun  Vtd.  fiipr.  tst^  ': 
"^His\  ifuinpt/infi^q^iz.    ^        '  i  .      ^ 

Resp  In  eo-€o'(lvenkmt,  quod  damriati  fiaritinfi<n6s,  4t  iii 
i  turtla  rionfufficit^amnatio  'ex  culpa ,    fed  ex  fplodoloi  quii  et 

non4llttofufci|>ittfr^  fedexneceifitate.-'  ^^* 

::;    T^:-,:  ••  .     .  .'.  A  ;cit   .  r '  :•  ,  •  '.r  .-.,;     •  .;       •     .     .' , 

DE    EXCUSATIONIBUS;  ;       ^. 


.•;r, 


ESp.  Dkple'i*ertipus*fcA\  r>.)?^^ift^  tm:fig 

•  Tt^fiifU  tancHm  (j^iKUi:  qu inquaginta.  di^eS  efCf»pU.ior^i  OBllH  4?».  veri». 

^viintravJgiiiamiUianaaDeC  §,wf.7«^.  A.  .•v;:..v..\  .^uO 

y.  ..Z  Ff  3  •      His 


^  '   ,'  HispiiiidpiisiMificis^  illte  *  qui  in  urbe  d!^,  io.  -dies  it&|>ltiis  hty 
ibeicr  quam  uioa  roo..  lipidss  «btctks^»  quod  cttn4fti^iiuiii  (k»  itH 
.fuptUoimr  ,  lie  8c  iaminus  habeat ,  dl  L,  tj.  §.  i.  M;  tta  dehtrt  h*c 
iahfervm,  ytni^nquailt^miitiMUi^  so»  ^imtiiij^atkh:    id<f^ 
'  .vmun'eft/qti^(QdifudiesW<tf iundhBouinjo.     dtsms^teuJhtiMit 
nonexceduncaiimerumfo.  dienunt  i:  e.  qusmdiuquisnonabeft 
'iUlcra roa.,  mtUiwia.  (oam fiincra  loo.  miiliariahabitet,  (emperfo. . 
dieshaber,  itf.infi,h.}   Sieniraultraioo.  mitUarla abeft,  iam 
-pnecerfo.  dies  hi  finguia  fo,  miiliaria  dies  computacur,  icauc^oi 
f40k  milliariaabeft/hd)aicfr.  dies,</.X,i;.$.^.m;fti.  &iicporra^ 
. ' .    Equidem  I^ec  mencfiibdiicaseft)  ^cur  efiim.QOn  pure  diel'po« 
;       -tuiflet»  <niod|an>prgfenct,'qttamei,-quililcta4J3d  fapidemi^ti^ 
rcempusTisdandumficponrerfo.  dies,  ■  ^  '■•    - 

nissoramiuferioret  an  coramruperiore.-^lt(fi^ 
modm  appeilatioHis  excuJatimeMprth 

' ^    ■:■  •  •'••,•■.  :/.:    ponere?   .  ,.,.\,.- , .,.:':,. 5.  - 

^^*M;  D  Esn  JurePij^eftorum.ihacfoitriocucQrisiderttV:  nm.<Jvaitt 
*?*  *  ii  •  —  «Bponens  oons  cute1«&gKavdbat>.  ■&  %b  hoc  graFamioe  dHm- 
SJSJr  ^  ajppellatio,  L  4.  pr»  L  y.  fr.  b,  t.  Lif,  h:  Lj».dt  Adm^  it». 
^tt  rSed  u  tutmr  fibi  magis  confulcum  puceif)  «pud  eundemjudicem 
L  excu&cionis  caufiis  prpponere>  cicra  appellacionem  id  poceric^  (k 
fiisreiecericcaufiis,cuncdemumappellat>oniloqusfuic«a,£»i|.     ^ 

Juftinianus  hoc  arbicrium  fiiftuiic  in  %.i^.  Inft,%  &  voluitt  at. 
fine  appellacione  exoiiiitipiris  qnifie  pr^tkancuc»  Oxd^  Vttnt, 
fSGfeb.b.%,  .       . 

,.     ...],  LiB.  XXVIL  ,Tn^  lU  a  .  :^i 

UBI  PUPILLUS  EtoyC ARI  DEfiEAT. 

(^,  [liipupiUuseda(ari^eiieat?^ 

D  B^p.  lA>i«^tnfr&absque  fiifpiclotte  fftOvifiimeiittcdliffntii^ 
' ''.  indubioergoprcfercurlocus)  «piempaterel^it;  iiiti)Umi 
>  fiicaufiiind&rccedefl^it  £. f. ^i»ii^i:l*k* %.h  deAdm. i»'    '■  ' 


X 

r 


Rj!$p«    Agipir<]«educaticmecoi«&itcendai  iQ^nm 
ftrcuff  noft  de  cpmmifla  |9m  a  matre. 

DE  TUTEL^ET  RATION.  OISTRAH/ 

ET    UTILI    CURATIONIS    CAUSA  ^ 

.     .  ACTIONE 

Qy.  l  ^pocfingiiJare/t,  ^^wdlicerhnontcheatar 

'[/'^    exlevi^Ulpatittoris?:      ^^ 

K^gXtvh;  fedhoceftJurisCommuhis^  cujus  ratid  e^^>onitlir  - 
\nL^6\f.  deHify  ^qui  mL  inf.  ibi :  nm  tmnen  in  tntela  vel  pr^ 
Jocip  f>^esjhn(^jine damnmipotefi\  quia  h^res  nequeintutelam^  ne- 
fue  ift  JoMt^ieTt^  j ' Apparet  tx  hac  Lege ,  h«redlem  ^  ratio-  ' 

ne  odfcix  tirtdsfc;'  qiiod  nunijua/n  Tufoftptt ,  &  quod  ei  delatuni 
noneft,  non^ner/>  i^tantuni  exfuodolo*     Sane  nulia  ipfiue 
eft  iSflS^.i  \pui^  ^afii,  pwct^  dplum  nihil  pmftacur,  A  5*  \  2, 
Qmmol  .     .  •     ^  ^/  ^     ':     .  ;      '     ■  ' 

O Bjr quod omi&oaljquid fittgtilarehic videatur,  (^^ 
.  licera^liOy  quae  indefiin<Jhim  cpmpetit,  in  hxrec^e  mutan  hoa 
poteft.  L i^xS^-jfde^Yr: 01  qu^4-^^"^^i^^hic  fit ;' nanj'  contra  de- 
fundum  etlam  exleVi  culpa  agebaturi  conort  ha^redem  tamum 

CX  dolO.  y'  ■  ' 

Resp«  (r)  Regula  V.  £.  iVpatitur  excepdohem :  ni/j  a£lio  qu««     ' 
daq^  cohsreat  ipTi  perfons?  defun^U^  &  intuitu^jus  oflicii  com« 
jfefzQi^aiL  ^nim  ]lU [i^o  Xaltem  ^<:6jti^^  perfbr&ift  defiAdti  <h% 
cur>  qui  folu;  tutorfuit,  &ob  dolum  tantum  contralisfedem^ 

dolustfym.nm^md^  /        > 

Resp.  {i)  vera  eft  illa  i^egula  de  fuhflantid olTigationis ^  qus eft 
res^  quse  d^betur^  &genuscauf2e,  exqirt)  d6betur>  iuet  fubftan* 
m  mutarl  ih  h^rSde  nequit dvL.z^  ttpr^fimianes aB htend? nutf^      , 
^  ji  poflunt;  no[h  ehi»  femper  in  foB^m  tenefiui^  CmrfMfk  pi  ^^ 
C.wdefj^.     ''^-''^  /  ', 

Cujacius.contra  communem  fententiam  ftatuit>hsredemetiipi   ' 
cx  levl  cuipa.tutdrls.teHeri/  indeque  in  I^^j:  C  ^^iacJMtf.  h^ati- 
v^m  e^ntnvkvlfldue  exdiiplidradonei  (i)^uiai:hiciie^leK  cpm 

^wedem  tutoris  nqjligentis  propriat  non  teneni  A  4^\^t\.^  4f 


•ewTys^BePt-asdWWA'?;*--?  ■-•- 


9f|4'  Lrt^  XX\^>?rtTr  VIII.  Ete-  .MAdiSTiwii^ift  /Con%WSni>1  J 


UMt. 


'  fiie}:m.  L4^ff^  <^M^.€im.  qilo  fatis  iA(fi6iitut<'propt6r:hegli- 
gentiam  defundi  hxredem  obiigari*  Vid  Gotht  ad-i.  L\X  "  Se^^ 
friof^x^xxo  fallit,  quoties  a<ftio  ex  contraftu  ratione  officii  datur» 
udanmcela,  pertexc»  expr*  ih  d.ij^  *  ^^^<?>ife/  irgum^ntum  aurem 
C^audicat;  miii?  Riresnccfci  pr#rjS[  ri^jgligencia]  'Jfec  et'|^tor?sr 
jculpa  teoecun  ;  '^  /  ,  '\    ^\         ..  "   '-  '"^ 

ftituiin  kco.  ^  iibi  tuiof  adm^^^        7  *'      ^ ' 

nt  pag'  A^FFJ^RWAT  Lauterbachius ;  C^d  demonflracuo^jeftJ^^^ 
479.  vcrb.        /W.  ^,  II.  id  etiam  in  locQ  dpmicUii  fieri  pofle,    Eijuidem  in 
iHftituUur  X.  a.  /w/  C  /A?  ratioc,  dicitur ,  reum  in  loco  geftibnis  ^i-eJpoadere 
micejlario  ^ebere,  fcd  eo  Aon  excli^dicur:  locus-domicjliiva^^Qf^eni^pt^^^-** 
^^*        laricer  in  priori  agit,  &  ejusfaYor  eft,  fedille  fu^  cothaipd^renuflclat' 
re&forumdamicilii/equip^eft.  TM /ff^^^^^^^I.j,;^  !\  .,  *.'    ^ ,  ,| 

Qy,  IH.    ^nbac  a^io  fit pacfbnetist^^       -'^ 

Idwi.  piiy.  iL  F?ii«ATVR;;  mixM  autem.eflt  expoeM  &  rei  perfecucionei 

475.  vcrb.    -    L.2,§f^.ib.  .  '      .  •  V  !    \      f  i  '         W 

»*^<»f       \    Orj.  /r,  I.  §.^i*  *-.  ubi  Axcitxxt^pwhatif.  ,  \ :       ;  ./^  '  *"'*  ;    ;  '^^ 
,    R£ SPf  Eft  poenjlis/  f?d  mixca  cum  rei  perfecutione.    ^  ./^^^^? 

.  I.rB^  XXVIl   VilT.  VJII. 

WAOlSTRATIlBiU 

:Qv..I.    Anmgytratmfdtmmjuhfidim     ■> 

'^.  -  ■  .'  ConvmAtur? . 

—     ■  •    •  -  •  •  ■   .      ••'''"  i?  "^"' 

Uut.9ag*  A^PiRMATV»;   nam  cum  tutores  feflerincjmerito^puuS  lUM 

D**«r  i»        O^j.  d.L. '.  §.  '5.  ubi  prius  convenluhcur  magiftratus  >  oc  tvmc 

A^/rfw»  tfrttfaiflttttorci -•      ■  -    '         *  /       .,i 

^*^         -    Resk  L«i4mcur«Kprefledecontutprii)usho|iorariis»quidqbes 

Iftnt  fufpeiftttm  faccre  fiaim  «oAtutof^ro^  j5  (emm.;ijl,n6p  fecej 

i\  vi  ,■  tuiieoofiv^enittacat  Quidein  honor^rv^ ,  mti.Q^  iii^  exoui% 

TinagJftraWi     '      .    •:  i.  -c  -^  .■;- .     ..-;.•.;-  ^■r;  ..  .-;...  a.J  ,.^^ 


Li«..XXVrL  Ttr,  IX.  De  Rebvs  E6rvm,  8ic:     S}} 


Qv.  IL   Cur  baredes  tantum  ex  dolo  ^  lata  culpa 

tutoris conveniantur^  nonex levi?  ■'  -  ^  , 

D  E  s  p.  Hoc  non  eft  ex  quadam  fingularita te ,  uti  putat  Autor  hit^    s 'v^ 
fedquia  defundus  levetn  culpam  pncftat  vi  officii,  quod  non  l^j/^c 
aaoficad  haeredem*  Vid.fupr.  tiu  i.  q,  i.  jTngulare 

LiB*  XXVIL    TiT.  IX. 
" DE 

REBUS  EORC/M,  QUI  SUB  TUTELA 

VEL    CURA    SUNT. 

Qv.  L    /infumtus  lludiorum/tntjujta  qc  necejfaria 
alienandires  pupilli  immobiles  cdufat         i 

"Affirmatvr;  quia  funt  (pecies  alimentorum :  atque hinc  et-       ' 

iam  propter  dotem  &  donationem  propter  nuptias  alienari 
polTuhr,  L.22.C,deAdfn.tut. 

Ob  j.  X.  »2.  Cde  Pr£d.  mln.  ubi  tantum  obaes  alienum  praBdium 
mmoris  alienari  poteft ,  ergo  non  propter  fumtus  ftudiorum, 
/Resp,  Vox/i/w/«iwnonpertinetaaif//7/f>fi«/z;, fedadverbar/3r«^ 
rofw/^,ita,  utfcnfusfit,  quod propter  aes aiienum  alienari  praedium 
^oiVii  tantumcaufacpgnitaj  i.  e.  nonnifi  caufa  eognita.  ... 

QvAl.Jn3ntorireipupiIIaris,qui  4 

intervenijje  ^  gusprobatio  incumbat?  ^ 

A  FFiRM*  (i)pertext.  expr/mL*i44§^2JePublinremaSfAbi:quia  ^ 
^fmpilkemitfprobaredebetyttaoreamorelegenonproh^  ' 

(2) Cttia  eiptorallegat  emtionem cam  folennibus, adeoque  uti  em-  qaigprp^  * 
tionem  faclam  ^  ita  ol  ejus  fotennitatei,  quae  extra  ordinem  ei  acce-  kaada  ^c^ 
dunr,  probare  debet,  L.  i6,  C  de  Prob.    Accedit  (  3 )  quod  folennita- 
tses  &di  fiatf  adeoque  abailegante  probari  debeant ,  d,  L  i(f.  L.i. 
C  eod.    Idque  (  4 )  & Dd.  &  praxis  ftatiiunt ;  viil  Carpz^  L.  u  Rejp,  i<u 
%u^t7,  ^n.24.  ibufueDd^ partj  c.u.d 32.n.KBrunH.  adLj.  Cde 
frob.  n.  f.  atque  ita  in  Curia  Halberftadienfi  bis  in  'contradi6&do 
judicacum:  (i)inau&  ^aneaU/Contra4bannemu8er^d.29.  Oaobr^;  -       , 
i^of^A  ^i.M^rt.1707.  (2)incauIaDieB«rf<nfS&pb<ni  concraiBotlcbettf 
(&pOavi  d.  I.  Nov,  1706. . 

Gg  Ob;. 

COCCEJI  Jyr,  COWTR.  P.  II» 


9^4        LiB.  XXVIL  TiT^  IX.  D&Rervs  EdRVMi       ' 

(  '  -^       ■  ■■ ,  ^" — ' '  '  ■    '      '      ,    '     '  ■ ' — = ■  ' 

\    Obj«  (i)  Qil^^dypofitonegctioy  omnia  rke*ai6la  intelligariDiry 
donecprobpturcontrarium.Z.<r§.i.j^ir^€i*/    .  ^ 
,  ,  .  Resp.  Veruthhoceftderequifitisipfiusnegotii-,  itaenimfti- 

pulatiointer pra:ferirespraefumicurfa<fta>  §./  Idefnui.ffip. itaemtio. 
|>erfe6lavide'curqtioaddefinitionempret]if  atfiperaccidensadhuc 
aiiquid  requiricur  >  uti  in  al iena tione  praedii  minoris>  id^»  quia  eft  ex«^  - 
tranaturan^negotiif.no.nprsfumicury  fedabeo,  quirequificaharc 
acceffifle  aic,  probari  debent.  Gotk  add.  Lts^^Cuj.  adL3(^ff;xie  V.  O. 
O  B^.  (  a  )  [arg^  L  f •  pr.  de  Vrohau  ubi  ei,  qui  non  foloiniter  fadain 
Vemancipationem  ait^  incumbitprobaiti6. 

\^    Resp,  Ibinonprobatur^  folennianonacceffifie,  fedeum^   (jui 

emancipavit,  jusnonhabuiiTeemancipandi»  adeoquehoc^  quial-* 

legat>  probaredebet.    Senfusautem  htcexpr«^.  Z.  apparet»  ubi 

poftquamdidumerat^  eum,  qi|iadverfariumfuuma  jureexclufum 

\      jlit>id  probare  debefe^ftatim  fubiungitur  exemplum  in  §.  mt  ]]le  quo- 

que^  q[uiemanc]pationemnontecte  (fcilicetquiaforte  ille>  qui. 

^     <        emancipavitiegeexclufus  eft  ab  hoc  beneficio)  fadam  ait>  pro* 

bareiddebeat.  *         ^ 

'  R  £  s  p.  (  3 )  Verum  hoc  eft  de  folennibus  ipfius  negotii ,  fcilicet 

^         emanciDationis,  qusad  eflentiamipfiuspertinent,  quianegotio 

contraaoomnia,  quaeadeflentiam  ejus  pertinent,  adefleCenfca- 

tur ;  fecus  vero in  folennibus extraordinariis.  Vid.  Obj%  /..^ 

Qy.  1IL^«  trama&io^de  r^minorisinttaflmadhibitfs 

folennitatibus  y  qdalienatioiiem  ejusmodi  rerum 

neceJariiSiipfpjuremuafit? 

laut*  pifi»  O  £ s  p.  Solennitates ,  cjuae  in  alienatione  praediorum  minorum  re- 
'478.y^rb4  J\  ^juiruntur,  adhiben  quoquedebentintransa<aioh^,  deiisdem 
•  *Hutr    ^^^^*  ^    transaftio  enim  eft fpecies  alienationis :    idque  in  terminis 
***^    ^*  itatradunt  Arin;,  Ex,  6.  th.  ss^  Miiller.  adStruv.  Ex.jt.  $b.  Ss-  ^t.    B 
,  Laut  Comp.  pag.f^.  Brunn.  ad.  Lfiuk  C.  Simajorfad.  al.  infin.    Atque 
ita  judicatum  Halberftadii>  incaufa^^um^^off/  contra  ^u(§(buf4^, 
da6«Nov«  i70f«itemincaufa@4)(utct^/ coatra^{^Q«&ben/d.2JU 
Maft4.i7094 
\^     Qusnamautemfintillsefblennitates,  accijyptenotaviinrati^v 
nibusdeddendii  iententiaeiacaufa  ^{iui^^of^contra  «^(febufd^ 
adjedis*  Verbaitafehab^nt:    92unabererfO(betnbtt9i(C&t</  utante^ 
«lienationemcau&cognitioajudice^t^  ^ 
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.    .  Li6X.dePried.iS^iirekmh.\h\i  mficaufisapudaBaprobatis 
L,  22.  c  ibi ;    b^  omnia  nulhtutarumcuraiorumve  Ikeat  ven^. 
dere^  nifiper  inqut^itimem  judlcisi^  proiaiumem  caufisinter^         - 
^   pofitioiier^ue  d^creti.  de  Adm.  tui.  £.  f.  C  deVrad.  q  ah  reh. 
*    »w».ibi:  decretointerpofitoaPratorecelebrandus^efi^  prohatis  »  . 

exitmmatisquecaufis.  .  '        . 

UnbwfrttoiVraaobepgefuflt,  utfraudilocusnonfir,  /  : 

di3,L.xz.  .  ; 

&  iit  pacefa<%i  rerum  fide  firma  venditio  perfeveret, 

diSiL.fin.  .  " 

Salent  enim  tutores  lucri  fui  cau(a  adfoverare  Prscori,  necefle  ei^' 
diftratii^pofleQlbnes,  velobiigari^  ! 

diff.Ls^^.n.  .        .  '  '       . 

LautM  Al.rer  qUie.minor.th,f4^ 
©aimen(>«o  auc&  l)jef<  Alienatio  rn^tbem  Tutori,  fimba^ 
rorijuge|^anl)enunb|U9ef<6tfebenn>trJ)/in  «         ^ 

£./.  S*^.  ibi:  l^amque  non  ejfe  eis  (tutoribus)  viamdiflra'^  .     .   ^ 

^onirtributamj  fSNBj,  ideoFrattnriarbitriumhujusreifi^ 

natusdedit.f.deRjsheor. 
©lefe  caufe  cognitia  abet  beflel>«t'  bomemfic^  barlnnen ,    ut  cogno-    '  ^     . 
IbtPrfletor»  ahjufl:a&neceflaria  fitalienationiscauia> 

^L.6*L.iz.C  deVrad.^  ahreh.miti.  , 

immpupillo  expediat  transai^o ,  a  nne  potius  proceflTui  infiftere  de* 
buerlts  annelautiorihusconditionibustransaaioiniri,  velaliunde         ^      .      /^ 
pecuniamacciperepoflit.  ., 

L.S.  S.^.  CT 10.  de  Reh.  eor.  • 

•  Qmn  ]udex requirere  debet  neceflirios  pupilU  ye\  altos  fideles ,  quL  ^ 

notitiam  rerum  pupillarium  habent  >  vei edi  debent  rationes;  -  quin' 
^vQcatus  dari  f  qui  infttuere  religionem  Pr s^toris  potuetit ,  an  auen- 
tiri  venditioni  vei  obligationi  (  adde  &  hic  cransadhoni )  debeat» 

d.Ls.\nii^  ^       - 

Neqtleutilishic  cauia  fuflicity 

L.s^^i4*L:iipr.hHuber^aLkn.4.Befger^Refol.k 
^ann  nun  biefelltfa^en  unbbie  v^ot^wenbidfeit  bec  Alienarion'4bee 
.Transa<aionbei|tJudjcinf(^t  aDeinprQponitet/  .(btito  a«(&.biOid  <p 
wiefenfepn,  r  ^- 

t.s*\'i^*deBeh.eor.L.6:c:dtVrad,^aliis,di3.LfC^^ 
(i(((bannerjtfo(d^bat$pecretumdc alienatidoi  decefnic fcil/Judex: 
r«malienm  Vel  d©ca  tranfigi  poflfe* '     * 


^ 
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d* L*  /•  rf. f.  ibi :    decretumJbhnnhirinferpopat.d^^L 22^  ' 
tdeo  ,  uc  decretum  prxcedere  debeat  ^  juxta  do^lrinam 

Carpz.LS'ReJb.69$.H,3.(jfrg\  -'  ; 

Sand,  de  firohw.  rer.  al.c,  /;  n,  6S*  /eq.  . 

MultadStruv  dtb.gsJh.  ^. ,  .       •  . 

At  hoc  ultimuiu  non  praecife  neceflitatis  efle >  plurimi  a>ncenduntt 
propterL,^./?»^  '• 

Brunn.in L,io.CdePrad.mfnor.  (^c. 

Berl  pj.dec.  149.  Schih.  Ex.jj.  th.  zu.  Berger.  refil.tit.de  k^4 

eor.p,sio.  Con£  Glof.  in  L  i.  %.  Decretum.  C.  de  Tut.  f^Cur. 
^  r     SimonceU.  dedecret.inpr4efM.su  SandedLn  6% 

Sane  niliil  intercfle  videturpupilH,  num  conrraftus  ante  decretuni 
perficiatur,  numooft,  quiaantedecretuminterpolitumnihiJ  valet,  » 
fed  contraflusexaecretodemum  vigorcm  confequitun 

Omnes.  autem  ille  fblennitates  adeo  de  e tlehtia  negotii  fun ty  ut 
una  omifl!a  totum  negotium  nuUum  fit.  Laut.  h.  Adque  hinct>b 
omiflim  pra^aliegatam  caufa?  cognitionem  &  Decretum  dealienan- 
do,  alienationuTla  declarata  fuitin  caufa^^j^iintt^^Ptf/  contra  pyx\%t^ 
btifcfe,  d.36,Nov4f7oj.itemincaufa9ie(nerfen^€tben/  c*  ^ottc^et* 
€tbett#d,z3.Jan.  i;3^io;  itemincaufa@anboU/Contra*|&amiem«Befn^d. 
i9  Ow.i7oy.  quae  Sententia  quoque  confirmata  fuitd.3f4Mart.1707. 
Porro  venditio  predii  a  tutore  n&z  &  ahno  interlapfo  confirmata  ^ 
ideoannullatafuit,  quod  cau&  cosnitio  &  decretumde  alienando 
deficeretincautaO{tl)off,contraDeTium,  (1)  d.3i.O(a  f<S99*  (a)d. 
8,  Sept.  1 70 1 .  ( 3 )  d.  6.  No y.  1 704.  ( 4 )  d.  9.  JuL  f  70?.  ' . 

^  Neqve  fofl^cit ,  venditioni  tutoris  accedatnuda  confirmatio  judi- 
ii^is.  *Nam  prafcife  decrcturh  requiritur  &  prycedens  caufc  co^ 
gnitio.  Judiciales  aOtemeiusmodi  coafirmationes  pleramque  fine 
caufae  cognitione  expediuntur >  ipfa  experientia  tefte ;  Una igicur 
folennitate  omifla  %  a<ftus  nul Jus  cft ,  L.  16.  C  de  Vrad.  min.  a<ftus  autem 
nullus  per  accedentem  ex  poftfa6lo  confirmationem  cQnvalidm  ne- 
c^uit.  Barth.  th.  hc.  com.  L.3.  c.  4f.ax.3.Gramm.dec,6(f.n.S2.  Ita  judicatucjr 
aneaden)*caUfa.Cit^ff^/  cbntraDelium,  d.  6.  Nov*i70if.&incaufa 
5Rfl8c6boff ,  contra  |)ul§ebuf4  d,2&Nov.  1 70^. 

Qv,  IV.  /fyfuAbaftathmaliefhitiotterermm 

necejfamfit?,  .    . 

C-ES^p.   Interiblennltatesa^lienationempnBdionim  mijaQrHni 
necefllariasquidemrefenmtfiibhiiftatipjjie  ut,  eao-  ' 

.  .  -,*       ;       '  .  niiflai 


(!lv^i$yvTvriLAyp.CrfJi9y}rr,:'        ^i&^ 


miflai  aljenationemnullamdeclarentt  Carpz, /ih.  V.  Rejp.  72.  fS 
Vart.  IL  Dec.  w.  Sand  deprohibu^  rer^  al  P.  1.  c.  u  §•  /. «.  7^.  SiTnpftceU.de. 
Dearet.  Friefat.  n.  t6.  &ingenscaralogus  Dodlorum  apud  Svevum  h 
DiA. :  Vtrum  m  oiimitionciQmrumpufilH  wlmnwis  necejfariafit  ftdh 
haflatio:  §.^.  Esmqne  apud  Frifios ,  Batavos  &  Salios  in praxioWer-*^ 
.Vwi;  teftatur  Anh  Matth.  &  pr^judicium  Lipfienfe  prpfeit  Phhii^p^  de 
Sifbhafi.c.2.cofim,2sn.i6.;  -    ' 

Veriustamenefty  fubhaftationem  deiieceflitate  nonef)re>.  nequa 
eam  uUibi  i n  jure  requiri ;  folennitates  enim  negQtioruG>nan  Iin£[e0^ 
dx,  fed  legibus  probands^/unt«  Sane  cum  jQci  Rtimani  pupiHis» 
fttifimacamfolertia  profpexerint>  &;  minuciasquoquet^maecurate 
itcigeriat: ,  prstermilTuri  fubhaftationem  non  ^iirent «  fi  ^aai  •adeo' 
neceflariamcredidiilent.  /    • 

Obj,  equidem  O )  tuforibus&curatoribuscircumveniendt; 
popiilosoccaJiQn^nx  fu^peditari ,  omi(&  licitatione  ^  cum  fatis  liiper^ 
quenotum  fit,  plerdisque non  bona  fide  verfari.  ivj  §.  u[ ff.de  Rek  eor^ 
judictlautem  o^cium(^e>  illud  facere  &  exeqxii  >  quod  utile  eft 
pupillo. 

KESPi  (i)  Utilitas  noninfertn«ceffitatem.    (2)  Satis proipc*/^ 
^meftpupillo,  fijudexjuxtanemiam,  alegeprjsicriptamv  cau^ 
£uB  cogqoteat.    Nam  (3  )  ha?c.  ipfa  pars  illtY^  cpgnitioni^eft^  an 
idbfaaftafio  utilis  pupitio  futqra  fit>  .ciupd  ii  putet  Judex»  eam  noA 
omtttit^  fi::negligati  fupervacaheam  iudicat* 

Ob  j»  (2)  CJuae  res Jfine  decreto  Ptsetoris  vendi  nequeun^ %.  ,e«. 
seceflarioauilionefantdjftrahenda&,  Albericus  in  L.  u  ^^Etfifi^^- 
ff  de  M0'  Xuareifi^  iv-Thefi  recept.fent*.  verb.  Decretum  Sa^dfi  M 
Labyrintho  Cred  p.i^  C<  i^.  n.j*  iSfe§q[  Pofih.  Jn^^^ «.  2.  aliiqm  Dd. , 
apitdSvev,4DiJp,§.io.infin.  \  *       '  .  * 

' '  Resf;  lsIcg?t|ncQnftqueptia,  nec  iillibieaprobatun^F/^C/ivw^ 

Obj.  {^)  L  t:S^3yff:de  Tut,  c^r//^/ nbiau^onalialfifthjixifen- 

tafiintinftarinventarii.  -^    ,  .     .    * 

Rjisp.  Iride  non  fequitur :  ergo  necefTarip  au6lio  rerum  alif- 

nahdanim  fieridebet ,  Sv^.  ^ /.  §.  ^f •   .    ^  *  /  ^  ^ 

Ob j.  (4)  Li.U^.deMin.  ['  '7 

Resp;  ftefertOr  ibi  cafus,  ubi  fdbhdftatib  fa<S!a  eft,;Al)ri  imjefm 

ibiaflrerituraeceil^rio ,  eam  faciendam  efle,    Conf,  Svev\  /'C  //.  .  ^ 

Rjrs^st  LoqulturidepigQOre^usqUfeilifeMlionti  hs^cYeiii^^ 

Gg  3  '      .   lubi 
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f«b  hafta  fieridebet,  five  fitres  miaofis^  five  majoris^  L.  p.  C  <*? 
Difir.pign.  Con£  L.  ^.  inf.ff.  Fam.  erc.  . 

'.  O  B  j.  (  6 )  -4«//?.  HQCJusporreSumf^c.  C  deSS.  Ecch  ubi  res  Eccle^ 
fisfubhaftavendidebenc;  ea()^nautem,  q^iu  mdjor  ratio  eft 
in  pupillis.  .       '  .    : 

/  Re sp.  (i )  Loqiiitur  itidem  de  re Ecclefi»  oppignorata ;  Vid. 
Nav.  120.  c.  6^  ibi ;  Hoc  etiantjhper  ipfis  venerabtlibus  dmihus  defi- 
nirepravidmgs,  uti  fi  auadam  ex  iisfive  propublicis  coUatumibus^ 
fioepro  aHa  necefiariacauja  ejusdem  domus  debitis  obnoxiafiant ,  \$c; 
onine  autem  pignus  folenniter  diftrahi  deb^t  fdLp. 

Res^.  (i)  Licetquoqaetuminobiedioneprsc^end,  tumhia 
fpeciali  iege  fubbaftatio  uatuta  efiet,  non  tamen  extemlenda  ili^ 
Lex  fbret  ad  alias  alienationes  minorum ,  quia  tam  folers  &tain  ^ 
dccurat»  caufs  cognitio^  quando  fifcus  ut  ereditor  rem  puml\i 
vendit»  vei(Bconomu6&c»  remEcclefifle,  nonpracc^it,  utincia 
cafu,  quotutorveicuratorrempupillialienat.    ^ 

Atque  npftram  fententiam  defendit  Svevus  ind^  Difi>,  M^^L 
ie  Subhafl.  c.  a/.fi  j.  Immola  Cmfi  99^  n^^^  Cufdn.  €onf.  ss*  n.  4%  Ar^ 
gent^aus ad Erit.  at%  481.  gh 3.  n^  /•  Pofih*  de  Subhafi.  Jnfi>.  la  1».  34.  - 
Mahn.adWef  tit^  deb^.  eor.  n.  4/  Berger.  inRefoL  adeund.  tit.^ 
fttg*  s*o>  jgT  feq.  Et  pro  ea  judicatum  eft  in  Curia  Halberftadieiifi 
in  caufa  0lcin»ca;p1i><r ^tnbcr ,  contra  9)tar€ti^(l|/  d»  9.  Jul«  vj^. 

,  Equidemineocautusjudexefledebet,  utcognofcat  fimul,  -an« 
neconfqttum  fic>  fub  haftarein  vendi ,  quia,  cum^pubhce  id  fiat:; 
non  tam  £iciie  pupiili  vel  minores  ciripumveniri  pofilmt.      Quin 
^fi  tutores  &curatores  follicite  id  curabunt;  nedecommiila  culpa  Sc . 
"  i^ligentia  poftea  con veniri  qu^nt^  Svev.  d,  Dijp,  §  )!p. 

Q^V.  AnEmtor^  qtd adrejiitutmem nipupilkris^^^ 
0hdefe^umfolenmumcondewiat^^^ 
adfru^usperceptos? 

AF  P I R  M  A  T  VR ;    nam  cum  emtio  tei  pupUlaris ,  absque  fdlenmr 
businita,  fit  ipfo  jure  nuUa ,  res  reftitui  omnino  debec  cum 
fojiiSib.usp«rceptis,  prpptertexw^  i6^  C.  de  Fr^d. 

^alreb^minJ         \  > '  .       '/  > 

OBstAT  nequc,  qubdemtorboncndeipoileflpr^fit,  quilii- 
oaCDr^u^us  per^ptos,  L.  4f.pr.ff^JeAf  R^  J9t*  b.  £  poSkiJx^rem 


«rt* 
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I       idm  in  perceptione  fru^hiihn  idem  )us  habere.dicitur^    quod  do-      ^    ^ 
roinistribucumeftZ.ijr.S.  1,^/1.^.  .  "  •      - 

.  Resp*  Nonomnisb.  f^pofleflbrlucraturfruftu»,  fedillefal* 
tem>  qui  bonaoi  fidem  &  juftum  ac  validura  ticuhim  habfet,  per 
texi.^^xpr.  in  f  3f .  Iff0.  de  Rer.  Div.  ibi :  Jtauis  hona^de  emeritj  vel\ 
exdmatimealiavequalibeejufiacaufabtma/ae  accep^^  Undener- 
voredicirurin/]r.^f.  deUfur.   uxprisnonfieri  fru<3us  exdonatio-  ■  '     J 

Mj  zrtmito^&^y  ficuttneccujustiberbM£fideipofeJforis     cujus"   * 
feniiisefty  iaorem£ortebortafidefm<ftuspercepiflre,  atnonquem- 
libctb*  £  poflTeflSjrem  fruftuspercipere^  fed  eum,  qui  juftum  ti- 
Colamhabet>  qualisnoneftf^quijureimprbbatur,  utiirtterconja-^ 
ges  timlusdonationis,  d  L;  4/.  vendiuo  rerum  EcGlenafticaram>  ^ 
•'    'L.94^%^i.^.deSS4Ecck^Authenficafi$bje&a.vtnA^^ 

nialium,  ^cqitekaquoquevenditiorernmpupilli,  i/.L,i^.(jr^^^^         , 
«/Z#-?-^»C«^JPr^»>/ii.  itemfiuxorvendicatdomum,  fine  cura- 
['       torevendkam*  Lynck.  Cent.  XL  dec.  ^en.  i6s^  paria  ehim-fimt,  ti- 
^       tulam^non  efle ,  &  Jure  non  eflfe ,  L.  6.ff,  Quifat.  cog.  Barbof  L.  11.  "^ 

[•        t.^i.Ax.<f.    Swejuftustitulushic  viderinequitquiais,  qiiirera  - 

r        imfKm»  Ecclefise^  rem  domanialem  &c«  emit,  lciredebet,  abs*  ^    ^      -^ 
quefbfennitateidfieri4ionpofl&.    Unde  fpbnte  fua  fluit,  juftum 
liuncefletitulum^  fiemtornefciat,  eflferempupilli^  oxoris,  dO'--/ 
manialfm&c.  tunctitulusomninoeft  vatidus^  nec  imputad  pot-  , 
eftemtori,  quod  tal^rti  rcm  emerit,  utpote  cum  ejus  qualitacem 
jttfteignoraverit.  Idquediferteitatraditurini*^f./)f,^^,J?.D.  -  / 

\  ^Proregulainitiohujusqu«ftionispofita,CuriaHalberftadierifis 

\        terjudicavitincaufaOltljoff/  cdntra Delium ,  d.  31.  Oft.  1699,^.  g^ 
Scpt.  17G1.  d.^.  Nov.  17^^.  d;  9.  JuL  170?.  &  bjs  quoque  iri  cau& 
^.       @flftl)au .  contra-^nemuBcni/  itemin  caufa(S^(ute?«/  contra  ai^m 
f       €r&<n,  o.ai.Martii,  1709. 

Qv.Vl.  AnmtorreipupHlamJecretarefiituthne^ 

i  teneatur  adfruSus  percipkndosj     '  \      ,  / 

NegatVr;    quiftbone  fideiponefloriru^uspercipiendos  nutt^  '      . 

quamreftituic»  fedialcetnmalxfideipoirefllor,  Z*  /.  iiif.C.de  ,^ 
Fid.  ^  ^*  hafi'  %.  2,  Ivfi,  deOf,  $nd.   niti  pofl  litem  conteftatam  j  '  _ 
■^   Jiam tunc  oronis  pofleffbr  incipit efle  in mala  fide i  L,  10.^,11,  ffidt 
pft^hfr,L.ij.L40.(kAR.D,    Atqueicaint^ono^adii^orioHal* 
ber^dii  |u<ficatum  iac9u&  OU^Plf^  contra  Ddlium^  d«  ^  I^Toy^  -    « 
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■  iiiii    ■   .yi     ii|-|-T         ■  '     m--Tr         I  TT    m  '    —      •        '  '  «rffllMh^ 

fJro4.  feique  ^fententia  •confirmata  cft  d*  9.  Jiil.  'lyoi^*^  Ita  quoque 
de.cifum  in  caufa^ci)etf  contra  53ci>«n,  in  pundo  t)er  Oc^lnitt^#f 
d  u.  Dec.  lyor.  itemincaufa (S(^tuter«,.contra  Sii^eti  €tb<n,d.ii. Jul. 
j(707.  &  in  primisin^Jus  confirmatnm  d.  2t.  Mart.  1709* 

Qv.  VII.  AnAlietiatidpradimmoriscQnvakf^^^ 
minor  majorfaHus  cotifentiat? 

Lmtt. P^sVt  F*P-  Alienatio  prapdii  mihoris  convalefcit,  (i  minor  ma)or  ft- 
479.verb   ^  £^^^  confentiat.    Ubi  bene  tiiftingvendum  >    an  contradlus 
.f9nv4l^fittp^l0^f^  utifi  minorfe  in  conrraftu  teibm  dicat,  &  fic  rdfticutio-' 
fmin  C7^  pj^m  petat;  anvero  contra^s  fic/^y//^^  nulk^t  focte  propter  de^       1 
fe6him  fol€nnium,&ficmiriorpetatitullumdeclararinegotium. 

I L  L  o  cafa  tum  petTatihabitionem  expreflam ,  L  t.  £,  ^.  &  nurj^  ^ 
j^(3^tumperlapfumquadriennii,  exmomento'm«)orennitatisi,rit 
venia  verbo ,  )  computandi ,  r^ftitutio  tollitur yLf.Cde  Tem^. m 
integr.refitL  Laui.p^S^-  coque  negotium  confirmatur.  Hoc  cafii  ; 
itidSm  alienatio '  coavalefcit ,  fi  fatihabeat  expreffe,  d'L.i.Z.2.  ' 
fed&  pmerea  lapfu  ouinquenni,  fiex  titulo  pnerofo,  &  X.  vel  4 
XX.<annis,  (i  extituiolucrativoalienatiofa<^afit)  Latff*  479«  1 

At  bene  notandum«  fallerQ  hancpofleriorem  regulam  (i)  ii       j 
fion  ipfe  minor  cum  fuo  Curatore  alienavit*  fed  aliijuis  tercius^ 
V4  g.  mater ,  vei  Curator  foius »  non  adhibito  minoris  conienfu» 
remdiHrahit,  indequeminornuiiitatemcommiframnefcit.  Brmttit 
^     add.^L*f  C. de  Tepip.  in integr.  reftit^ ,    Nam  i3eo  lapfu  quinquennii 
alienacio  rei  minoris  convalefcit,  quia,  fi  ranto  tempore  nxinor      \ 
eam  non  revocat,  ^uum  &  Curatoris  fiiifai^um  ratiiiabere  cehfe-      j 
tur:  quse  ratioceirat>  fiiple  ignorec  illam  nuiliratcm  x:ommidam.     . 
lEt  cum  major  alienationem  rei  fuaeja  tertio  fadam  intra  30.  annos 
•revocare&nullam,  dicere  poflit,  riedum  minoribua  a  dte  aliena- 
tionis  illud  (patium  tribuendum  erit.  ,  Brtinn.  d.  /.     Idem  jquoque 
-   ^iceodum,  fiminor  ignoravcritcoiitrailus  quaJitatem.    JL  ST.  dfi 
'      JEdiU  ed  Br^nn  ad  d,  L.  /,  n.  4. 

Fallit  quoque  illaregula  (z)  fi  nullitas  ex  afio*  capite  allegetui> 
TFortei  guod  mater  .  vcl  alius  tertius  renl  alienet  tant[uam  fuam; 
tunc  enini  minori  comperitrei  vindicatio,  quae  non  niC  jo,  annis 
fLaityit.    Brunn.  ad  d.  L  frn^ 

Atqu6  ita  Haiberftapii  judicatura  in  caufa  (Sdnl^att^  contra 
iganemfiflern;  d,  29.  Od.  170^.  quae  fe^itentia  confinnau  fiiit  d.  31. 
Mart.1707.  '*      •  ^      .        .     ;    ■  Ui% 


I. 


liB  XXVIL   TiT.  X* 

DECURATORIBUS  ET  CURA. 

Xiv.  L    -<^/  f ffr/i  re&e  ditUatnr  in  tefimejitatim, 
legitimam^  dativani? 

'J?  H5K    Cura  criginarie  &  fua  natuA  non  eft  nifi  dativa :  Jure{''/''^*     ' 
.    Nature  enim  &  Civili  puberi^poceKas  legitima  gerendi  r^s^^''/^^  ' 
ti2S  cbmpefiit>  iit  maioti :  nec  lex  dedit  ei  cufatorem ,  nec  peHnivJJ,^/^^*^ 
Itt  at^tore  dariT  nep  ibpplet  vices  gerendi,  qui  non  abftulit; r^ft/r  effi.  ^    ^ 
nonergo  datur  legititna*  velteftamenfaria.cura.  chmii. 

fVstor  demum  in  n\inoris  favorem  cufatore  datoauilert  ei  ad- 

miniftrationem^  & huic tonfert ,  a^deo,  ut  fine  eo  gerere  nequedt, 

jklicetPrmorfoleatfequi  voluntatem  teftatoris,  tamen  ndn  va* 

iet  cunr  ex  te^iatnento ,  fed  ex  cohfirmiltiorie ,  ddeoque  ex  datiptKi, 

^|.  L  h^.  b.    Hinc  &  dectetum  &  fatisdatio  hodie  requiritur,  H  t 

'    IssTO»  quod  tamcnc  irategitima  fitfurioforum. 

*    Rb^ip*    Uci  cura  minorum  lemper  eft  dativ^  ,  dunquam  legi- 

cima,  fic  cura  furiolbrum  femper  eft  legitima  %  nunquam  tefta^ 

IKntaidbii      '  '     . 

Qv,  II.    Aiminoribmetiaminvitis^nmpetentihm 

curator  conftituipoJlit?  -  \      f 

Ne&ATvn^  t  1/.  5.  i.  de  Tut,  f$cur.  dat.  verb.  dejiderantibur,  ^*^.  f^4 
^.2  infi  deeurat.ihi.inviti  odoUfcentefmratcremnmaccipitM.^^*  ••*' 


L        iiam  JuDeCiviii  q.iTbque  pieniilimam  adminiftrandi  facukarcm  ^^inmtUift, 


benjt,  quxcca  auierrindnpoteft:  &  cum  id  fingulare  ficy  quod  ad 
iices  coracorem  accipere  dcbeant,  d.  f.  2.  L  3.  §^2.  de  TMel.  hxc 
cxcepcio  firmat  Fegolam  in  cafibus  non  exceptis, 

Obj.  (1)  L.7»  S:A^<fiW/«.ibi:  Compellereadolejcentemadfetei^ 
^  fiki  ctO-diores. 

Resp  Singulare  eft  in  ibluctone  pupilto  facienda ;  quia  eni9 
«inordillipanspecuniam»  fibiiolutam,  reftfituitur^  credicornon 
Iblvere  tenetur  minori,  nifi  adhibita  curatore,  adeoqud  vel  de» 
ponerepot«/l>pecunian(i>  vei  competkre  ndolefcentem^  ut  cun^ 
tDi:eaiMfiit^i.JL;u.f  1»  ^ 

Hh  .       .     Ob|. 

CCCEJI  Jv*    CONTI.  P.  m 


wAmmnr  p: 


i 


6 B j*  (1 )  L. 2. Si 4.ff,quipei,€ur. ibi ;  Cnrapores autem  minores 
fibi ipfis petenu ,  ,  .      >    .    -.  r 

V     .  Resp*  Si  volunthafeereciiratorem^ipfipetunt.--     .        ^ 

O  B  j.  (3)L/.§.^.^^,-*f/».ibi:  i^ideoinhancusqueietatem  {u  e,  vt 
•  gmti  quingue  aohos  )  adolefcemes  curatorum  auxilih  reguntur.  \ 

Resp.  Hoc  intelligenduin  deininoribus>  quifemel  curatorem 
acceperunt;  tunc  enim  ab  eo  liberarl  nequeunt,,usque  ad  iilaiQ 
^tzttm.  GQth.ad.  d  L.h  ' 

.  ^  O  B  j.  (  4  )  £.  ^  i^  1. 1.  C  de  His ,  quiven.  M.  ubi  omnes  addb- 

fcentes  tiirtc  derauio  bona  fua  gubernare  poiliiht,  li  veniam  xtatis 
ixnpetraverint    -  ... 

Resp.  Supponitur  cafiis;  ubi  minor  curatorem  habet ;  quia  ii 
non  habet ,  ndn  opus  eft  venix  impetratione. 

Hodie  id  mutacura  ait  Laut.  h.  &  Bufiad  Z.  d.  §.  i.  de  tut.  Harpr. 
ad  §.  2.  Inft.  de  Cur.  n,  i6.  pcr  JR*  /.  de  ann.  ij^g.  §,  3h  (^  li.  7.  de  am 
'V77*  ^'^-  i^:  Verum  id  loi  non  dicitur^  {kd  Statibus  ialtem  jnjua- 
gitur  j  ut  ipfi  magiftratibus  fuiscuramminorura  inculccnc,.  uiWs 
curatores  conftimantur,  quod  expiicandum  ex  Jure  Civiiijt 
£nlicet  velint.  Sahe  Jure  Saxonico  invito  non  datur^  Jl^nb;^ 
i.  /.  art.  42.  §♦  r. 

Qy^  \\U  Anprodigus  dmumjt^qm  perfenteiitim 
judicis  tali^eclafatur? 

%gfff^  ^^.A  FFiRMATVk^  quia,  an  prodigusfit,  iafti&quidcmin  fein- 
481.  verb.  ^  definiii  eft:  jtiagiftratus  ergo  definire  debet,  an  fit  talis  ho- 
^f^^"*^,  mo,  qui-neque  momim;  neque  finem  expcnferum  novit.  C^if. 
wkm^  .  i^^  jgpf^  ibi;  fs^  cui  legc  interdiSum  efi  f^c.  ffl  Qui  tefi.fac^  Hoc 
[;  .  !  \    decreto  ipfa  poteftate  legis  eft  in  poteftate  agnatorum^  ad  inftar 

furiofii  ctfijaecreto  id  additum  nonfit. 

Ob  j.  1«.  r.pr.  de  Cur.  fur.  ubi  prodigi  ipfo  jiurc  &  LL*  u.  tafab. 
dicuntur  efle  in  potcftate  curatQris:  adeoque  non  opus  vidcciHr 
i^claratione  Praetoris» 

R  E  s p«  Prodigi ipfo  )nre  func fub  cura  agnatorum.9  fed an  prodis- 
gu9  fit  j  prius  a  Pr^CQre  definiri  4ebec. 

In STO,  <juod  in  f»,  6  U 16. §. #.  de Oir.  fur  magrftratus  curato- 
xem  dare t  &  in  X.  rj.pride  Min.  Upi^  §.  7^  de  R.C.Li/.  §./  de  Tkt^  (f 
wr.  dsft.  Uio.pr.de.Cunfur.hofm  iotcrdiccredicatur. 

Resp.  Prstordat,  4umiiKcrdicic^  &ii|t6i:dicu;^.dtti9  pcodi- 
.  jgum  aii^m  d«(;laratt 


^.'         w«b 


mfiir    I 


I^BtCTR^TOlllJV^lET.  CVRA.'  1^^. 


-— — — ■_ -*  ^ 

<5y.  IV»  AnBocfiigulareJtt^  qitod  curatorfuriiof 
;    poMt adirebcereditatem?  ,  > . .  ! 

Putathoc  Author :    fedidem  eft  in  tutoreinfantis, ,  qui  etiam  fo*  ^^*'-  ^^*  ^ 
lusadit,  omnjaqiiefQlpsagit,\£.j^X  3.  ^^  ^<7».  i^^  lib  L  i8-  Ouodhic 
5t*-f>^mjf6^.  G.  de  fm^*  dd:  ^  At Jt  in  furare  vel  infantia  deceflefinr/^^rri/^r^ 
hiibetuf,  acfi  rtunquam^adiiflent»  &nonruccedunthoiiim  ag!iatv6'^-    •    .. 
ied  ii ',.  qui  fucce/Iuri  fuiflent ,  h«rcditace  nott  adita.  L^  7.  §-  /•  C  de  '       . 

Cur.fur^  L  ig,  C  de  3fur.  del    Furiofus  (aha?niehtis  fadbs  rcpudia-. 
repdaBft,yLXt7^7.  Infaii$itideift'>,Zr.j.C</t'///r4^<?A    \:  ,    /  /"        '. 

'     /Qy.  ^ .^Anmiorm^  \ '     ^;  , 

RES5P«  Si  curatorem  noa  habet ^  epam  civilitcr  obligatur :  '  led  ^^^i^Pm 
Quratoredato,  Pmor^iauifFertadminiftratiohem,  /,♦  j,  C.  de."^^'  *^^^^.*      % 
.fLeftinintegr.  &tumnpcnaturaIiter'obiigaturf  ,.  ^S^lim 

^Obj.  LioLdeyM,^/     ^    ^  J      V   •   \*        .*      ^^         ^^&c. 

'..  Res^.  IbipvpilIus.nQn.de novo(eol?ngat/f6d^ 
nem  id,  quodantcacJebwti  ialtem  cQnfinnat.    uorff /afejiip*^ 
Ttudep0&.q.3U  .    ,  •         .  . \ 

Qv.  VL   Anproximia^natitemmtur^Urc  -  ^ 

</  pirwfimii,?  ,,     ,  .     .  ;      .  ) 

IdJEGATVR:   nec  tale  oniis  fine  fege  alicui  impohi,   afiisque  jus  f^igi^if^ 
V        quaefitum  aufcrri  poteft.     Sane  fbriofo  in  agnatorum  bionis  laut^  p^^         ^ 
nihil  iuds  eft :    debent  igitur  hujusinodi  furiofi,  .fi  pauperes  fint>  4^1.  .verb.        - 
-  pubiicealL  prommi         ' 

• '  OBJ4  \(i )  tf/i^^tdejfur.dot^  ubldQSfcddendamuli^ri^.ftante'***'''*  ^^v 
matnmoniO)  utfefuosquealat.  ^       ;  ;  , 

Resp.    (i)  «SWhicintelliguntuxparentes.&.^atresji  oonqui^' 
libetagn^ti^         -  _ 

Resp.    (a)  Rcddenda,  fi  uxor  idpetat>  uenergoinvitare^^ 
Beterecpgitvir,....  ,      r^      r.   .  ,;    -.  ,*     [  \ 

;       R&a;p.:/Nihil*dealimeritisdicitur»    ,,    //  ,      j/ 

(^.  Vil  Aa  cum  a&iomhac  utilittitela  concurrat 

.a^ionegotiorunt^efiofmi?'  '  ^  ^D-fentu 

.I^Ed A^i-Vfe;    bliiili^ctantumdatun  duai  quis  ultfofnfcipit fte-  ^:'fV!?* 
guiw  abfcntis iiat  jiijrioranus ,  nm  ctgo.  iociim  habetjj  cum  gu«  cancurri$^ 


v^  ■•      Xm^amil    Ti¥.^t 


wmm 


ittvitus  pmfentis  mifidris  negotia  gerere  tenecur ;    nifi  forte  deficiac^. 
a6lro  tutels  utilis>  tuncenim  daturTubfldtaria  illa  netfotiorlim  geiki*^ 
^  ,    ^T\xmzdxQ.  ytd.L^i€Je A(hn.m.L. ^lnfin^ 

'^  LiB*  XXVIIU  TiT.L  -.      A 

•Qpl   TESTAMENTA   F  ACERE   POSSOlSrrw 
Qv^  L    Antejiamnta  fint  jfiiris  Gentim? 

D^fmih  WTeg.  (0  quiadeporcataSvQtKttmienretinete^iqUae  JiB^GeiH 
laut.p^g.  A^  ciumfunt^npoteftc9ftan,L.i.C46?//iyiii/  M.<:JeB4m.  Paf. 
^ltinTei^'^^  Quiaeftdifpoficio,  qua?poftmortemincipir,  qood  contra|us 
jjr  Q^  '  Gentivim  eft ,  quo  ;us d^ponendi  mdrte  non  incrpit ,  fed  finrtur  (3I 
^  *       Eo  Jure  nemb  potcft  difponere  de  bonis ,   qjia?  non  ampliiis  ^^fiu* 

•*  funt,  utipoftmorcem.    (4)  DuonatURCcontrariabccurruminhfte 

•      dilpofitione:    (i«)  quodadjuristrans!atfonemunius<fi(pofitiova- 
leat;  (/8)  quodjushocincipiatpoftmorrem.    (5)  Jurc  naturae  in 
.;  bmnjdifpoficione  de  transferendoiure  duorum  confenfus  requiri- 

tur;  inteftamentisautemnullumtempuseft,  inquoconlenfus  utri- 
usquejqahqutrit/  nonyiyidteftatoirej  cyuiaibid^if^jitaccejptatio 
haeredis:    nectcmporeadi^oniSv;    auiaibideficiebatconferu^ 
fun^i*    Deniquea  .(<)/ cotateitaniienitiiiatioconfifticin  ni^ 
figmento,  quodfcilicettempusconfeiHteftamenti,  tempusmorri| 
,  teftatoris^atempusadidoniscon^nganturjj&fictam  cohfeiHpte- . 

ftamenti,guamaditioh«reditatisin  momeneo  monis  contigifie  f*^ 
gantur,  failionesverQfuntJurisCiyilis»  .  .    ' 

Ob^;  (i)  quodfitiamnatunrfiratione  valeatdflpofirio^  qucquis 
-  tUenat  omnia  fua  bona  in  tempus  mortis  cum  lege  revocandi*      ' 

R  E  s  p.  Vatet  quidcm  hrc  cHfpofitio »  fed  tunc  non  eft  teftamen- 
tum|.quod  uniusconfenfu .fit,  &abalterodemnm  poftmortem  aoA 
ceptatur:    VerumefitnmctransIatiobonorum&  adds  ihter  vivos  - 
utriusqueconfenfu  perfe<aa5.  Uadeftatim  jusqucfiturii  eftparti,  «f 
fubconditione:  nifirevocaverit  dominuf.  *     ' 

.  Obj.  (a)  quod fubft;antiateftamenti,cogaata  fitdoTnrnipt  •  quae 
cftranVJIrrw. Ex.^zjkpMGrat  def.helL^^pac  Li^c^^jkjLffnm^i) 
DominiaauterafiintexJuprGpntium,/  ,       ^ 

Resp.  ImodanturetiamrtociiacquirendiJurisGvilis.Jwerqu^ 
*  .  ;     *  teftameata^  etiara^ajuftioiano,  retcruntur.    (2)  SubiftantiateJKafc 
'       .  .^menciconfimcindifpbficibq^  de  trahsferendodomini^^ 

haec 


\ 


hKcfiibibncii  adeancn  eft  cognaradominio  ziicmairaU  ratkme^^ 
mn«^  efusmodi  difj^Qnoonenon  «ransfenRur^  ^iaomnisdi]^)a& 
rk>d*^dominiomOTtetaHicar. 

O»  1'  C>)  q^^l^tncmDSteftandiioter omnei  gencea  finecepciis»  j 
.  vcieieMiipI^latsieQmukEt Gror.  £.  x ir.  tf. §  r^nf*  icem £. i.  c.  4^i.  m 

Resp.  (2}  Cences  huncmodum  Qifppnendi  ob  fummam  eius 
irolitatem.  imiuci  lcmt/  adeo^r  ?.aiet  eriam  inrcr  gentcsyMit  Jus 
Cvile.  ^  ,r 

I    Risp.    (i>  De  regnis  nunquam  eiFe<amn  habuere  teftament»^   J 
tfid  quod  ftfcceflbres  ultro  aliqtiando  ultinus  voluncati  defundl. 
paruerint. 

R  E^  p. -( 3)  Dicuntur teftamenra .  fed  revcra  lunt  difpofitiones  in- 
ter  vivos  praefentibus  liberis  perfedc :  ^  huc  pcrtinent  excmpla 
Abfaha?,  Jacobi;:HiskiaB&c. 

ipleniusihanc  matcriamexDni  Parentis  I^rincipiis  illuftravit  a- 
ibantiflimusfirater,  S.  R*  M/BoruflT  Confiliarijus  intimu^  ac  ^^gii 
picafterii  MagdeburgenibCk^Afiliafius,  in  Differtatiane  dt  Tefla^ 
fnfiftU  Princfpmp.  ^.Quem  poftea.iecutus  efi  ItJuftris  Thomafius  n 
Dfjp  de Qfigifte 'tefiamenimum.  Argentr^us not  adConJbet.  Burg, art^;^ 
M^^fhig.fiif  (i D/i^fpfdWif^  h  ^^pinfin.  Quanquamdiflentianc 
Dd.coiriTTiunKer.  'Vfii.  Grat.  de^ur.  beU  dfpac.U  2.c.lS.%.i4ifiq,  ($ 
^t^.d.EK.i2thjf.^WiJJhb\ffJy.tb.9.  • 

Qv.  E    Aii,utvakattefiamentm,f^^ 

V  tQremhaMemfujJleter^  ^ 

;     \/l'  ;  ;"     •'  tejtantentt? 

RE sp.  Prjttnittendum  eft ,.  ii//iiii7efi[ehabil]Ciitem ,  otwperibnam  r^fr^ 
ip6m  conftftuic ,  Sl  cflentialis  eft;    aliam  vero  eue  accideota-  /JbJS 
tem,  qUA-pfei fori®  fMtem  admmiftratiohem  concemit    I L  L  A  fi  ^g^^  ytrbl 
^i^tcV  iiieeei!'irioqUoque  ceilamencum  deficit,  quiaalia  &  mutata  iMMSias 
|WribQa  Vid6tur,&  prbinde  tempore  mortis  noh  intelligitur  efle  mor-  rifuurhar. 
tui ultima voluntas,  fed alterius ,  qui ante foit :  HJRC fi deficit  1  non 
ttf ftic  \ui  femel  quisikum ,  ncc  negotium  (cmel  rite  geftum*    Ncque 
enito  fiacus  pcrlbn# ,  nec  bonorum  mutatur :    neque  jus  ipfiim  hi 
Bbnarled  tantumadminiftratio  minuitun    Oe  Priminhabilicate 
iigiturin  L  t  ($9^  h^ .  ubi  eoriim ,  qui  bannid ,  deporcaci ,  ad  beftia^ 
daanid&O  font,  t«ftamehtumtij)n valet,  quooamefecere :    De 
-  >  Hh  3  '  tofie- 


gg6c*ir-*ffw rTrjtrr.gj» -  *tj--' >-  ".- 


146-  ^         ^  Ub.  XXVni:  '  Tm  l^  tT  lyS) 


p<;fierkri  inhabilicate^gitur  inL.7.  §.  9*  deBanpaf^Jkund,taff^  \)bi»{ 
iUmentuiti  rice  £i6kim  v:alec^  edamii  teftacor  poftea^furio&s  fiat^. 
adeoque  tempore  mortis  teftamenci  fadioitem  amtttac  .  Idem  di-f 
citurdeeOiquipfodiguS|iai^ofemelteft:amento,dectar^cur.  JL»  ig. 
fts  hs  P;w  enim  mhahiiicds  perfbns-  &  bbnomfSL^tfum  (QlliCj 
.    /w^^w*nonni(iadminiftfationemv  ^  ^  •  .•  . ; 

.      ;        Qv.  l\\.  Anfurdi  nmratejiaripoj^^     . 

£^iif^^^g,TJ  ESP.  EfthoecquflBftiofadi,  &eorecidic^  0UiA{lu;di4iatura>  qtfi 
^     4J4.  verb;  •     nihil  percipiunc ,  nec  audiunc^  i??gpci^  addifcere  6c  di(i:ing vere, 
^    Jur4i^€.  pofllnc.    Saneicaquidem  aiTvefieri  pouunc,  iiccdrpora  ocuhs  ex- 
poiica  indiciis  oftendere  queant :     ac  formas  negpciorum  ipfis  de«^ 
/  ipribere ,  & (blennicaces  incrinfecas,  qUx  videri  nequ^unc ,  aftionibus 

dftendere,  *&quod  ppftmorcem  id  velledebeanti  indlqis  docere 
&c.  impoflibile  eft.  Uc proinde,cuto,i»flferamus/  jCurdos  natilr*  ne-^ 
gotium  hoc  teftamericarium,  quod  iri  folenniutibus,  form^  juris> 
&  ficlioriibus  confiftit,  non  intejligere » .  p;:oinde  nec  ceftamentuni 
"  qonderepofle.  •  .    /         ' 

Obj.  (i)  L  7.;^A.ubivaletteftaraentumfur4i>*fia  Priijcipeim- 
^      /       p€traverint,  utlicpr§tfibiceftameri.tumfacere.   ,^^ /^^ '  ^^,  ^  ; 

.    ^  \       '     '  ^Rusp.  Intelhg^ndusefttexcusdefurdis,  qui,  rO^^ 

tiim,  mcelfigunt,  adeoquenondenacurafurdis/feddefurdiscxvi-^ 
tio^morbo&c.  SanefruftrarieahaecconceflioPilricipisfoVet,  qiise 
effCiSliitn^abereineorioripoteft,  quiji^otiiteftairtetttariajjnprat^ 
Qb  f.  (  2  )\L:  ww  C.  h.  ubi J iiftinjanusak>  ^\li^dum*iatura  neriu- 
nemeue,  qurn,  iTfupWcerebrum.cjusquiSloquatu^ 
indequ.e  nihil  talem  prohiberey  quo;imimis  omnia^  qua?  voluentt 
indcque&teftamentum  faceFepoflit*  ,<-  ;.  ^   a   r.     - 

\     "  Resp.    Supponicur  ibi  cafos^  ubi  furdus,  qui  teftanfiqntOf^  ^^ 

cit,  fupracei<ir.brumaudire.poteft,  dequeeo.conftet)  guci^^^^ 
^  ficum,  cum  meruru  cofrimencumfi?:,^  &adimpQ/ribiIjaj?jercineattj 

efFeduminvitahumanahaberernpApoc^riu    Addy  yitm.l^i^l^. 
Bachov  ad^.SJnJi.Quiknonefipernh 

.  Ufu fori cercumeft ,  furdum natura teftari non pojfle , » propt^ 

Ord^  Not.  d^ann.isii.  tit.  1.  f.  4.  ibi  j  S><t§  ^tf,  jci  l]eftam?riteri>M|* 

,    ^en,  mt  milani^licbco^orunrflxnf  4^&(t;^t^ecfd)reiiN;ntaoi;<t^^^ 

i»«ld^t  beren  Imt^  fontjf /  &cr  wirlrcipem.  %^^\m  cikij^iitji^t)  i  im^  tm 

Um  Teftamcnt  mflcbmt    Quamqu^in  ^r/^i%  ^dA  J-i  *^^:Pt  7-  fof^ 


exiililneti  talem  cafuA)  da^,  uhi  rurdM$&  mutQS  ndtui-a,nQgo(ia  incelr' 

Hgat,  exempluniiqye  civis  bibliopegi  Francofuitenfi^ 

.1       Idem  efttipXyrdb-niilitCj  ;,qui  teftamentum  militare  condit.     ^^  . 

Nada,  cuin.%4i  ^ilites  ^fl^  prc^iifecantur,  4.^  ^^  Tefl.mil.  fru- 

ftradeeorum't!eftameritoqi»©r*cur.  .;         '     •     " 

•    DissEKTiT  'i5r«»?^.  odd,L,  i6.n^,4.  prpptev^.i4deMil.feJf... 

;  Re  8  p.  Cum  furdi  na tura  milites  dTc  nequeant ,  d.  L.  4.  apparet, 
textum  illum  loqui  de furdo  ^  qui  ip  militia  talis  fa<5lus  eft.  .  • 

Qv.  IV.    /in.  ultifiiafup^^       dmmti  bodie  tefia^ 

mentafacefe  pojjini?  *^     ' 

•A  F F I R M,    ( i)  quia tota ratio y  quafe eos Jiire Ci vili prohibebat^ Difntth 
^^  hodie  .cefTac ;     riam  f deo  teft imehti  faaionem  non  habebai;it»  l^^^M^ 
quia  capitisdamnati  niaximampatiebanrurcapitjfe  diminucionem^^^^^^J^  *. 
civkatcm  &  libertatem  amittebint  ,^  omniaque'  bona  eorum  publi;*!^^^^^ 
cabancur ,   !•  ip^  ffr^  de,  Pcm.  ,L.  S-  %f  h.f:    Hodie  autem  nec  fta^ 
tus  perforia?,'  nec  bonorum  mutatur,*  riecfuppficia  funtfpecies  ca- 
pitisdiminutionis,    ( quippe  quod  jam  jure  Novellarum  mutatum 
cfat ,  Nat.  22.  c  g.  Nov.  134-  c.  fin^ )    fed  bona  ih  .dubie  ad  quos vis 
aamnatorlim  harrcdes  tranfeunt.    d.  Nov.  134,  c.  f,  Ord^  Crim.  art  22U 
Et  cum  (  » )  in  d.,  Ord.  Crrm^  faltem  excipiatur  crime»  laefte  ma«^ 
jeftads.:   haec'exceptio  firmat  regulam  in  cafibus  non  exceptis* 
Atqueita  (3)  praxibbtinere,  teftantur-R/(:^A  i^Carpz.  afudtaUt. 
dJA^Hf^nkfhjkiyMlateDd.  • 

-  (^f  V»  :  Jnfliusfam.pQj^^ 

bon^  adventitiis  extraof'dinariis  ? 

NpGA.TVRi   .(0  quiais,quiinpoteftateparentiseft,teftamwi-^^^'  ^^ 
tifaciendi  jusnon  habet,  adeo,  ut  quamvis  pater  ei  pcr«^it-i^-!^S^* 
tat,  nihilcfmagistamenjureteftaripoflit,  £.  e.pr.ff.h.  L.3.  ^^i.ficliio.  ' 
Z.tL  C  eod.    NaiTi  {2)  teftamentum.  eft  difpofitio  de  famiiia, 
(exLcgibiisXlL  Tabb.     Vnpaterfanillias  legajfetjiiperfamilia^pe^    , 
amiavefua»  itajus^fioj^Gotk  adL.  120.  de  V.  S.  lit.  t. )    quamlilius. 
aon  habec. '  jf^on  eriim  (3 )  jus  famiJiar  fino  concedicurper  aftus 
ilios  privatos,  quibiis  (^uaeruntur  bona  adventitia.    Neque    (4  ) 
hic  eft  vniVerfitas  ^atirimdnir,    fed  res  fingularis;  .  indeque  tefta- 
inentum,  ciuod  cqhtlnet difp^fitionem  deuniVii^fitate  patrimorvii^ 
^ii^Va^)&hQW&!S^iih^ti  i^equ€{'(c)'Pacer  privato  coufen- 
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ftrha^  ifira  pti&Iica  legis  aiKorkate  itiofiita  eribuerepocdft.  Idqiao 
(6;  itatraduntLi»/  /^j^.  2Sp.  f^pag^  4S4^iiifue IM 
-'  Obj.  0)  (^od  teftafnentafmt  jurispublfct,/^/.  ^..^inqttibiui 
(iaufisfiUusfamiiras.habeti}rprop^tref.  £^f.  deHis^  qmfmjm-.Jknu 
Resp.  CO^  EtfiteftainentafintjuiispubUci»  camen  bona  privaN- 
ta  funr^  &  cx  primis  caufis  qtiidita^  nec  di^fitio  dft  Ulis  eft  cau* 
^  vere  publica,   fed  dicitar  tantum  juiis  publici  ratione  forms, 

"^qus  )ure  publico  definita  >  nt/c  in  arbicrio  privatorum  eil;  Fiiius» 
nmiliis  ^autem  tion  habetur  firo  patre  famiiias j  nifi  ipfa  cauia  vel 
munus  publicum  fit»  non  ubi  caufa  privata  ialtem  quoad  formaiii 
IurispuDiicieft« 

Rfisp»  (1)   .Re^la  Ula  d\G^Leps9^  (allit  intefiamends;  quft 

\ibi  requiritur^  utiSt  qui  teftamentum  condit,  habeat  familiam» 

^dLL.  iio*  de  V.  S/x.  e.  univerfioMrem  quandam  patrimonii^  ieu  com« 
fdexum  Queiidftm  omnium  jurium;  Cercum  aucemeft ,  taiem  £i- 
miliam  fiHum  npn  h^ere«  .  ^ 

Obj.  (i)  L  g. %.$.  verf  S jHHfam,  f^c.  C  de  Bm.  qtue  hh. uhi 
filiif^  dmtaxat  in  bonis,  quorum  ufusfrujdlus  apud  parentes  cofi* 
fticutus  eft«  teflari  prohibentur:  ergo  in  reIiquis*bonis>  quorum 
ciusfra^is  a|»id  pr^ntes  confticutus  non  eft>  adepque  &  in  ad-> 
frenticiiiextraordinariis,  teftari  potcrunt.  ^  >. 

.  Resp^  Verum efl,  modum  loquendiin  d.L.i. dublum  efle»  fkt 
fiatim p^fte^us publicatipnern  vifum fuiffe,  quodfiliisfam*  xxxttr 
bus»  quk  pleno  jure  ad  eos  pertinent^  teilamenta&cere  novahac 
lege  pCTmiirum  fuerit  Unqe  quoque  Juftiniano.e  re  vifum  fuit, 
Legem  iflaiD  dedararet  inque  eum  nnem  confticutfBnem4n<L»^t/. 
C  Qui  teji  fac:p^l  pramulgauit  >  decku^avitquct.  noya  illa  tege 

'  Bon  permifium  eifefi^ilsE  in  rebus>  c|U0e  parentibus  acquiriiioo 

l^olTunty  teftamencum  facere>  fed  anciquam  Legent  conferv^hdam 

efle  y  quafiliisf  nifi  incertis  cafibtis^  teflantenta  facere  nulb  f^d§ 

jcmed».  .  -  . 

..    Obj.  (^)  Nev.  U7.  r.  I  §  I  ibi :    Licet  fiA  poteftaufintj  Ikeisnam 

,kaheam^quovdtjimfnodoi^jj^ere.  . 

'  R  Es p.  Non  loquiturdc  diipofitione^  qUflc  fit;  pef  c&fi^raentmn 
ied  de^cali»  qusc  fic  incer  vivos>  /it;xr  quia  in  hac  difpofitionemir 
.noribus  curator  datut*  qui  non  accedit  ceftamentts,  &^ubemft- 
tio  ipfis  prsfcribicur^  donecad  plenam  setacem  pervenennt,  qu« 
..nMb^rpnec  ad  ultim^voluutates ;.  tim  cx  yoce.gfsca  komSh 
quae  mfonte  invismtul'/^  figniHcac  difpoficibiiem  inito  vivo^ 
teilari  enim  grscis  eft  it^i^oti.  Ob/. 


Qvi  TES-tAMtkTATACEHe  PbssVNT^.  v^ 

^V <>»j[v  ( ♦)  ^ViOi  V^  *.  vJjHiBiE  tisfciikar»  ^^twdWt  dc  c«« 
'  fitrchiibus  inteiligi  pdteft ,  aec  de  qiiad  oaftrenfibus  y  utpote  in  qui-* 
Imanon  eft  locus  querete  inbffidofi  teftaibenQ ,  L  f.C.  k  U  fi  G^     -    -  ^ 

.   Vlkzssf.  NonibJQtfaeriturVttnfiljjf.teftan  poffihtjKcd,  cumfaciHOC  v '  ^ 

"  tcAvacmimi  (efgo^dpponinitcaius,  ubi  poiTQtit; ) quibus  excauilt    *;; '       * 
parsnces^xcliidereqtieant.       '  ,     .  -       /  ^:»^  /^ 

*   Obj^  (f)  L.7X.dem.a$i£.ttB^Lfo.aJ;SQtreb^^^^ 
in  fCMtos  {McuHucn  adrenntium  ocxhQrdinarruin  perperuo  com« 
jpvaiQr  cmB  peculki  Giftrenfi. 

, ,  K£5P..  C6mpir«MHarj»eo,  qddd^ktio  jufeidliabcant:,  neculus- 
firaduspacriacquiratur;  nonverOiqi\odteftari  pofli^     'Sid&^ 
h. '  7«  agit drpecuflio  'qaifi  caftrehfi  i  l  quia  qUod  prmceps  donat  ex  ^ 
/•anfapiiblicti  filio acquiritur.         *— • 
;/  Qjj:  (6)  Nm.j:^  t,i6.verfi  Siverotfc*  «bifiliiteftantur/ 
.  .  Resr  Patrejbi«oWw<.  -   - 
.   ,:.0%y.{i)  Filiufrpc*eftdehiwpecwlk)morascatifidoWre,  lij/. 
li  f  i^  ilo^.  cauf^dM.  ^  At>quibu»H<ietint^ivos  di^onere »  illii     ^ 
muko  aiagis  licet  teftari ,  L.  an*  C  de  Leg.  Fuf.  Gdn.^oU.      /  ^  .      4  ' 
c  Jl£>s.F4^  UscibbfumtioVera  eft  raiiofte  rerum  >  nonritioncperi^ 
ibils  &aAu8»    Rcs  facilids  tefi:amehtQ  alicnari  pofTunt,   perfonA  .  /    .  ^ 
ltt^capsxdS<invervivos'a^endi>  &a6lusipf6faciliusp^rmittftutj  ^' 

«deoqutr*/,  qiointci^vii^sddnaripoffunt,  multoma 
iiiain  vduntatem  relincjui  tfot^runt;    ^tperfonay  qus  ita  donare  ^  r 
poteft,  non  etiam  poterit  teftari;  jbi  Cfiiim  prstcrca  requiritur^  uc  & 
fimiillBimliabdan  '^   '    ' 

Qv.  VI.  An  teftammtm4jfMofamf^^  . 

mortismifad(m  ? 

Wegatvs;    (i)  quiafonnia^natiofn}smotiiscau&  C^Lm. p4ig. 

•    nonficabuno^fedmcerduos;  (2>quiaclaufulacodicillarisnoA^s^.  verb« 
bperatur ,  nifi  foima codicilli  adfit,  quae  hicdefiicit ;.  ( 3 )  qmatotum  ^^£^^^ 
Keftaoi^fu^dftipifi^juneinulhin!»'^ cQm^finra teftandicapax  non^&^* 
iiit^  adeoque  nec  claufula  ei inferca  valere  poteft,  qu¥  CQrrilitcuth 
fPto;    i4)  nec  poteft  fieri  iiuef^nepto  donatio,  iiifi  donatiariUB 
«ccepcct  -         '  . 

.    Vid.ljmtMp.4Ul>\i!knt\tVigL  infl:Qutb.mneftjerm.n.  to.  Vmu. 

4bidJt^^Fatk.Ls^<^ 64x  Tk^.dec.  150.    ,^ ;        .  .    . 

L     :^'jv  •^..Crf  iv.*u '-*i: -•        -      '•••-Ix*  ^-  •••■.'•  -     *Qv.'-       -'.* 

.    .CoCC£JI  JV»    CONTR.  ?.  lU 


^p;     ,    .,.,  .^p^^iay»^ 


^'  ^T  T^^ft^^gvunt  D(f/  an  ip(e,teftatordi(aet  teftamefttmn,  an  tfiiv»:  iHo 
^/•^'  ^^i^  l^  ^^fij  fufficere^.frfinito fcKBOneNocariusjro^^t tieftaeQreiii,  i¥6fii 
^'^^1  hic  fejus  fitVoIuntas>  &hicid.affBra^t :  HocpafunQnfuffiaam  w 
1^^,  i^dtoris 'ailirmat]\>hernajunt,  nifi  aliunde  appar^^t,  ^c^  eflb:)iQ}i]q 
Yol^^wtc^ni;  Vid,  U g^vfrf.i^in (^c\ C  A  t. u,  C^e^d Gabr\  L  ^ 6tjde 
tejlamic(mcl^2,n.  t^ir.^^  i^,CalireiifinL  i.verfaicumhumanaf^t^  CS 
%i/  Sedinomhiaejusverbaconfentire^  dCMfnisirefuaQiukiiBaiii 
yotantatem^declji;wred9b0t*X</W4p.  ^Ss^iki^ueCarpz/KsiC^jid,  27. 

1  Hihc]amappar«t,  neGvalpr^tcftamentumad  meramakeriusin^ 
lerrdgationem;  itifi  praeceileritdifpQ^tk)  t^dacoris^  alias  hseahott 
hujus  9  £ed  tertiicfTec  volumasi  civ.tef|)ator  tantum  confefiQrer^  &iDi 
re vera  ab  alterius  arbitrio  dependeret,  contra  l,eg»  jz.  ff.  de  Hnnu  hfi. 
Vfd^  Sand.  If4.jit.  w^^M.Add^  Qfikrifmm^mcLdX  .  {deigdiie? 
pHeellt^uttem^orm^  veljuflerit^  'dequt 

edcdnftet*  5irw^.^.A^/^/        .  ^  ^    '.      /  ,  -     •  '^ 

<Jv.  IIX;  Qiiiireciuiraturadt^^ 


/debeni     ..  -^   ;  *        '    .     V  •  '  ^ 

'  KohergovaIetcoramunoScaDinb&a<^uario9  4Sf4^.^,j«^^i^.  jiifi 

pJTuJpcHUterjIit receptum^,  /Aw(  4^^-  /p»  .fiec  cor^  pluribu^ priv^tf^ 

etfiajudiceablcgayis,  iViddef.isi\ .     /'    '       -  T  ^  '  \  '    •v**^ 

,  ,^  .  ,'  JUV;  C*«  NQnergbScultauscamScamnis^nifiihfpdcie.httcfifc^^ 

V.        tasjisfit  Cqnceflai  fiir/^z;.  d/Ci}^def-mv'  Atnobili5Cpt^({ilfeti^dicio 

P<>^*^  Carpz.d.Ciiidrji^  :      >,  iM.  !  '  '** ; '^        *  ^ 

-  w        N PT^    X.  An  Qonrm  Ju^ioe^alec vocato  extra  idcUni  teriftbril* 

\  <2y.  Vi.  Anphim  inmmiefi^^^ 

£#«*.  f^«  A  F  F I  Rjyi.    nam  vel  duo  j^Sw/^/  de  ccjipmani  haereditate.cfaiponunt» 

S^iw '        tuncperindeeft,  acfiuna  RjB^JJonp^fiftft^RKfliji?^/^^ 

S#:        (^exjp(iwuiiCi.<ktAliaff|«fuBiUeihmemi^^^^  inpri- 


Ovi  TBlT.Xlliii^l^^Y-A^^E^PtfSSVNT.  5fr 


ilite'^iaunuSqaKaae'vid«iir  prb  irldiViib  dlfporiiere  de  omriibus'^ 
bfemsji&  qpiidem  aeti^^  dehasreditate^  qricenon  ppt-^* 

eftwmmktiahreriusarbkriddereliquis,  taittuam  de  fifi^iilis,  L.tj. . 
\  i(fAfSS€f.  Itikvitxfdk  urjiu^  VftlUdtateid  vadeturrumpipifre;  ^ 

Sedfi  quisqifley«w^i»dfe  fuisdi(ponat/videturbbftare,a^^ 
tef  aiYus  fic  cofnr1liuus>  qula  aItetm5.teftAaPS.?i3us  intcrcedit^quinon 
jiertinet  ad  adhim  alterius.  L; 2U \.fh:  'Sed  coi^cra :  (i  antea  volunt^       ^       ^ 
utriusque  confcripta  fit,,&unus  yeftetrius  nbmine  utriusque  prji*   '^;  '  ' ' 
|S»!ti8qieatf'hance(^^  '.   . 

^tk)*itst*ftfum-&ci  fte  extl^of €?  'qui3em  juris  videtur  contifluitas'   .'  ^  •.  \»  J^ 
tVi^^SL  2t.C  h:   S4d&iic6tidnt)rifiaf^  iSc  videaturaiiqiiiditjtierve-'       "    ; 
l)iife,  tamenid  itrodicum  ciTiti  fit  riihiiimpedfti  'L^i^JC.j)^  >i         .  i 

QYj^ifc  Mtefimenti^^^  iuterrunipdtiirf, 

A^Ti9i»L  quia^aAus^abiikioui^Ahmtatepenitusdiltinfk  pag^ 

T    \.pBm«dcjcontkicnti^ma<9Qsdttc^  j  :  .^  ^^ .  j^is.  v&b^ 

.  \0\}^L^2i.ff/Je  fign  aS.  ubijpifntrs  teffcmidnto  rtlinqiu  p|oteft4  '^*'»^  ?»''r- 
« .ftrBS?.  Pign^s vd  per  contraiaum,  vel  per  ulrimam  voluhtatem^^^''''^^ 
vmSiKBXMy  bocca(ulegacum;erit^  noncohcra^s^indeque  tap^Utkdi^^' 
jNwtdljwianil^jufconrinehti^  •' 

-f  Moi^wmii|atum  id  non  afpparet/ ecfi  diilenriant  (7^;^2;, //^,  r^//* 

'    te-  -?^^  ^ 

RESt,  p*aecifeidopusfi6nfeft:  Suffidtenim;fundu51s^horinttpi:  ^  ^  ^ 
.flacoretfi  jJriftnt^V  '<&  in  edf ufti^poteftaf e  fefle)  ipfum- vicfejci  2? v^v 
5>^  jk  jdcnito  exchKiitotnnenifufj^cidnem,/^^a  S»7>  k  Sanetunc  ^^^jnit] 
tfoJ^tdftiuwtefietr^  ^ 

'debeu  '         -  "'-^v 

i  €>ij\^Lp:Ch::   :j  ■-^  ;•;--•-•-•' ^'  ''^  ^*^- -■    «;'^^:-'''^^ 

*i.RfWK  VeiMm^> <)uod riegbCliftnipilitttW cori^ 
fieri  debeat<,iftonVetot^ftium:  'Etfeicdri(peaueftmpi-3efehrfa»nW 
&cofca5  teStotJp^dteft,  fe  jr.c^:^  fipofruric? 

i*tereiJetfi''tKJrt-vidteimt;  fieri ehiite pfpteft,ut\eftatorfcger lumitt^ * 
^«4ioi*poffit,ihdeo[\ieVela  pJjdliftrHab^iA  Hoq  c^l^  teftesfifu*' 
ipicio  quardam  miJitS^  ^Mii^detefad  kftitth  *vide^eldqueritem  poC-' 
taitSftpDh-jfteiantripifbt-iH^  '■    •       '. 

r  *Ionigitifr V4tet«ft4*erft'iftrfi^flpa¥ieff  inWrAiedius fitj  Bram  atP 
hffi^  C  4iiW^  xksi6A^iixifkitn^(9^^^  r  9dque  verum  eft^  etfiterh:-: 

\yJX      '  li  a.  pore 


V 


i^t*     .       .-; ;.    LiB.«XyUI.    Tit.TVf;-.^ 


pore  peftis  tefkmentum  fkt,  ilri^.  ^7.  Non  ttmennec^ 
'  teftatorveUnte  feneftrany >  ve)  in  pUteara  feracur mipQtitBnm.  d^  lu 
Jgx;^piuai,)  ubi  malief .mQftMo  noarico  tlium  fupp06\ik>;qui  aift> 
inftituit >  refefft  Cfef -S»  2>/^  4^./^  Ciryto.  ^afc.Om,  fpi.n.s^    j 

'         quirantur  tejtes? 

48^.  verb.  ^    jys  Canohicum  tgmenprsfeFtuirinpiiscdufis^&ipBe^a^i^ 

/'!)'  ^*   ^^^^  ailegaturi  quam  Servator  ded|i;^  q<^od  in  qre  duonifa  wmiAtt 

C7^*  confiftere  debeat»  Sed  rauo  haec  ma V^d  teftamentaappiicacuri  l^c» 

enimliinon  funtadverkatemdicendamYCnam^ubil^oricurf  noi» 

probafurper  hos^  fed  per idoneos  6cnon  fufpe<^os  t$fte&>  >  (odi  adht^ 

bemur  aafbiefinitatesimplend^V^q^'  rite  adhihitd!  rpifo  fiitflopn»^ 

•  tjat^on^O)  enia>  ^upd  ^erajm  d%.>  .cominent>  ilmee  atiod  frobemr^ 

JEtlihgulare eft  in  ruftico  teftamenio,  in quo' JuicoQmmHncttttes 

I  deponunt^licettuncdemumj  cumhui}iiitecatiadfuere>/^^§»jCG^« 

Neque  hoc  quoque  hecefteeft^  quia  omnes  firaemonpi^utit^  imi  ta- 

iH^  teftamencum  iiiyalidam  itf :  fed&rqusftio  apud  Seryaiiitm)» 

faltem  fuitde uno^  an  unu&fufiipiaty  quod  negai^ur^  o&dicicuf^ reqoiat 

ad  minimum<^ips  vel  trea>dQoipib  non  excluduntur  piaresy  ii«  en^ 

tiohejuris  Civiiisf>Iuresteltes  necel&ni  vfdedeuh  ham  cumi  teftii*\ 

mentumntbeneficiumJurisCivilis>  nonvalet^  niiifuMbnnafai^ 

Qy.XIH;  Wimamjtnt  tejies  idoneiintefiamento? 


j^  *?•  R^^ ^'^  Cum  quibus  utraque. eft  teftamemi  f^^io^  .i., ^. » Itffi.H^ 

i^triSc  ^     ^J^PJ^^  ^'  ^*  7^y^5^*  fi^l«  «™o™  paffiva non  fyfflcit"; .qiii* £u^ 

^^^  riofi  capeie  quideiii  polfunt  ex  teftamenta>  noa  tamea  ceftefi 

*  Tunt  habiles.  ,:       j 

Exc.  (i)  perfonas»  quc,  licet  utraque  cum  iis  teftnnieotiiadka 

fijt^,  pbnyk\\m  tsMop^  cqrppris^ aqc  anirpi^  .^ut,  "fyfci^htfi  )we  ra* 

t)6a.em'9  abhpc  :(eftjmonio.ex^Kiuntur.    lca  eniim  mutus  &  furn 

dus,  Item  cOrcu^  ^  c^rtomodo  utj^fimqujB^t^me&ci  fftdionem  ha^ 

lientj,  L  lo.  C  KL.  gX.eod.  .§»  ^  Jnfin  h.  ; j&.taroen  ird^  cfle  ner 

qu^unti  ^(f.  IpAk'  U)?^*£rA    .itiiimuiiv9.quiaC(imiciisioterei&- 

iionpoteraf:/ha^iIii^t9^^pPB  :        .       t 

Excr(2)  illos,  quive|cumi;§%ore.,  vtlcKniiteiiede^^^ 
dem.  perfona  hab^urti,:  natn  cflm  incer  i;efU«ireiii&  hcredeni 
g^eratur  neg9(iHi9j,  aoapolTunc  eitet^iapoqprM  iisgotko,.>aiid 
--  i  .       '       •  '  fihi 


Qv^I  TiS-tAHilSTA.FACltE   Fos*>MT4     T       tfl 

, •  I  -  "  •  -  11   n  r  ' 

fiati  ipfi,  aileoqiic  tiec  ilfi>  qui  cadem  Gum  ipfis  p6r(bna  ftmt,  utl 
akenitriuslilwi,  patcr a vi  patemi  &c,  5.  io.  Infi.h*  Laut.p.  4S6.  in&fi: 
Byp^Jnfi.a:i  "^V        -^. 

Ubiramenhenenotanduitii  lw?stefl:esttbnexdiidi^^bbfaf|)idb-'     • 
hem,  fed  ib  cmitatempfcrfonae,  tju»  cx  patria  poteftate  oritui\ 
%.  9,  h.  hac  ergo  per  emancipationem ,  vel  alias  ceflante,  tellte^ 
dfcpolllmt,  i.S.  £^y?f  bM ie.fr:k Kj/de MnA.t^2  laittY 
pr.  NcQ  caiifa  fufpicionis.cfle  poteft^  quia.non  ftatureorum  di^o-^ 
fitiofifeinlitei  fed^d^  qnode«tefltiiienttinfp^c£lioneapparet,kn 
iciticet  numcrus  ijgillorum  &  fubfcri^tibntim  adfit :  in  dUo'  il  x}u« 
brum>  legaliteir  probandumy  ^.fi:(^ro  k  Vtd.Qv,p£cea^  *  Atgue  '  > 
hinc  non  obfliat  allegata  ab  Autore  L.  9*  de  TWam.  qus  loquitur 
jde  teftU>U8  in  juditio »  non  in  tefl:amento  adhibertdis. 

De  UTu  vid  Huber^  &  Tefi.  ordn.  iS.  Stmv\  ktit.  f.  ij.  commu-; 
iicm  opiniortemv<;om!tariatn  aSt,  feda  ho^  tamen  rton  receden^ 
dum  eflbj  ftatuit. 

TH^Eti ATTR :  ftd  quodkia  fignum,>quo  ilgnari  iWet,  foflidt.' '  Nam" 
IX.ifir  la:gcn«m  fcptew  fi|illi  r?quiruntu.r  ip^  L.  4vfeq.  T^h»*\S^*^. 
qumddm,  a^    Neque  fyrmsi  illi  poftea  in  impreila  fl^iua  a^paret,  f^^  g^^j^ 
nec  ulli  ufui  eflPe  poteil»   .  gnttwt^t. 

Obj.  L.2\.%p.  h. 
'Ki.i^P^.   .Annuli  verbo  inttllij^titr  ihftrumcntUm  i^gnatoriaQl^  i 

qood  (igrtandi  catiia  habetur,  &  adiigmmdum  inventiim  ac  dctfiA  ^ 

.  nMtiin  eft,  aeque  oppomtu  iliit  inftrumti^,  quar  non  habehtur    . 
fi|Mndi  cau&i  uti  ntimmii&c;    Unde.&  vocatur  annulus  iignato-     ^ 
-  iiiK5  it\'L  74  deViS.  Plin.  L  53.  c.  1«  L.77»  5-  ^n  de  Leg^  2.  &  annu^ 
llis  index  apud  Ovid  2.  Ptm.to.      Alexahder  Magnu^  Perdiccifc 
tmdidit  anniiinm^  qtso  vii^iegni  obfignarc  ibkbaCi  digito  dettt» 
&s^)g!i^  Curt.JL^iV^ c,p.\    '"'.•..»,'  ,1    ..    -^  ..  : 

Hodie  res  dubium  non  habet,  R  L  de  Mn,v^M,(^'Ldut^p^  497^  .\ 

Qv.  ^.'Ahextipfi^^^^ 

Nk G ATvR; "  quia  tcibmeritum  tale\  hpn  Vatet  Ture  l^aninrt^I^^ft  fef. 
\np<yri^  qub  teftamema^  fuiit  iric^rtita^ '  iiA  jfmy^  ^*  ^"^f^,.  *''^** 
JureCivili;  quiar>ATm».def«riR.  ,   Idque  IwctrtdBc  Struv,  ^- S^i^/T^"'^ 

.    r  ^  •  ^  li  3  '  tattf 


jtf4      LiB.TX5fViH?T  TfTrJ.'l^T**rAif^Flt.iBd§Rv^^ 


toiuma  obJigcmCjex  agai^ioneypl^ntaws  defi^i^i,  qiwB^TeroplaxM^. 
nucnoaquidrdt.&merecerebriha^^  .  :      /;     •  '.-  \\         > 

*  O  B  j^  (0  ^-  ^.  C^  de  Fideic^  iibi  Valet  fideicomihiflum  ex  4mpeti[ 
fq<So,i:eftamentQ  praeftkup}^     ^,  ;  ,c'  ^     "    '  ^"    *  -^       »''  • 

Tl E s  p/  Ibiimi^  iitiperfeiium  cfle  /  mdeque.  donaile  praefiirni^ui; 
faltenjex.errbreluris.      /       .  ',^      '  /   ^        ;      .    . 

"^  O^).  (*)§*/  %^*  de  Ft^c.  h£r^  ubi  valet  fideicommiiTum,  at(t 
t#es  jaon  aanjerifiti  '       V      .  ij     ^   •• 

j.R'^sp,  Specialisibi«fiiseft,inquo^JusQvnelflpe^ 

,  R  E  s  ?♦  Valet  ut  .ficjeiconamiirum,  iri  quo  nihil  afiud  tum  re^uircr 
batun\,.      ; .  ;:  ^ .  ^  ,'  ,  ,    ;  .  ^  * .  .v"  .  •,  V    v  •'  •'••"  '  ^ 
'  Oirj.  (4)  ExempJateftamentorumflpudGQntes»  Sed  ,  j 

,.  RRSa?,  HjcQ  fu^e vel difpbfitiones  ir\tejr  yi vof^  vel  teC^enta  ex 
iMr?  CientijunL Ij^cuhd^^ipt  Vtd/u^n,^^.^ uj^.  ni^.JrMrisffiei^^^ 
tiJ/imideTefiamVrinc.  ^  *    *  "*   '^       »    :  ;    ^  ;V^  ,  .   ^^ 

J&^^  pe^r  relatimm  adfmpiurmr  iuaik  tej^atprjirMf 

vomitatem/     \  .  ;  .,^,  .\  t  . 

tm.pag.  A  pprritf/nfhilenimi&erefb  mh^  to 

k^    /^^-^^^-ijL  defcription«;pccfonaniuIarir::  iVo,?»iiVi^tcy?^ 

avltilic  ^'  dett^^i^*  I^JS* deGmL.&demonJir:^^^  6.ff^-defybf^^.i 
*  &Hja  tefpohfam  re&rt  Afif/^t;.»£«'l^^  )3b' jjr.^^Efltque  ict  Jtuiit  ttiwwu-t 
pfttivum^  non  for^tum :::  ( nifi  cbram  teftatofe  an  fcripii^  pierficiaf r 
fom  '&  ica  fcriptura  nomine  teftatoris  concepa  fit^.)  Indeque  c^es 
iucoDe^debeht* tie.d.cd3bacore iiudivifiei  Jiancreius  e0e  ultimamvo*! 
luntatem^  vei  per  Inftrumentum  t^btarii  id  prbbatiivdtbet,  Cat^fz^ 

*:  Hpdie  auoqu?  «rle  teftamentum^  Vt^Iere  >  jpfc  tei[tetur  £tf»r.  /?^fA 
4Sf:ihtqu^Dd:tSpr'^^^^^        V :  ;• ; ,  ,^  •  *  ^  ^  ^  •  ' ' '  • '  - 

:     .  .  .QVfn  5CVIL  An^  Rtn  tejkmentd  J^^^      defciantfg- 
,A:,  y^mmtaus^mttf.elta^^ 

APFkiMAty  ^itier^^a^:^f.ij,  ^f^tiiftjl^^J^k''^^^^^^^^ 


c»:  xsfviTr,  TfT.n.'  e9  V^.'  i)e  tbEti.^T  post6»  «tdl  ijt 


Mtik  jjQecef&riam  ifid  boc  .efib/^dsdaradonan  4ie(btoi%^  i'  /El^ 
^aitd.Li  '4.  i.'.t.  difu  mpr. '  idfemtuncpucat^,  quandoteftatorconM 
felVus  eft,  in  eo  teftamento  conarieriiuairi  vo(untiitem ',  'lidienhHi 
Uio  cv^QiP^tJ^W^^Te-:  quod  famen  rejicit,  &promonf|roh3tje^ 
m^A:  aim.  deTefi. ord,\.fin.$wU  21.  w/  j&^.G. *. '  &itaV<liW 
blmxefeXt.--'  • -^. '■••> »/^.  r  ':  =■'■'■/"•  '  s  '■  "•■-■•>">•»  -'^'V 
Si  dicendjHji^/  ^qo^  res  eft><.  %i5o  jute  poft^ior  ler^ehda  praefe- 
lenda,  propter</  U  ii.ubiprpintedo.habetur,  qiiod  fubfcriptum 
vel  fignatum  non  eft ;  nicenim  habuit  animum  infcripto  teftati- 
di',  &vitin'minWcaifflmitttt;  •  quia,ne56tiainf,  ■quod.teftacofe^sl 
fit,  quifcrils^ceftameiitumvbluir^^ubfegeftumeft;  -  nilidaui 
fulaaddiniitr^-  «scqua  appateat,  teftator^mnon.pneciie  tu  fcripcum 
illild  vatefavoluifle,;  V;  g..  fi  «ddac:  €«foa  §«Jten,  iii>le  <«de  joro 
om  beflw  srften  fan.  Atque itarefponfum  eft in  Fac. .  Viadr.  Menfi 
Um^i69^  . ..^     ....  ■     r.^. ...   '  ; ..  •  -.  '\    ^.  •  ^    ^  / ;  y  ^  ; 

bfe  LtfiEilS  EXPOSTHUMI^  etc; 
DE    H/EREDIBOS  .INTSITUENDtlS. 

quenecegaria  fit.^nn  verofttfficiat  prateritio 

..  ■■.■;■■::■■:  '•   -■     pa^risrr  -^- ;•-,".■•    •;: 

Ri'8*.    Paterhodiequevel  ihftituerfefilium,     vd  WOrolnatim 
■■  ieutti  ex}»*redafediebet}  prsteWtiovcranonvaH  Vid.fupr, 

&![M^  ':Mpeftmentm,  in^ojjlitisprceterituseft^, 
r.     '>'     ■  etiamJjtrePrittoriismUjtmfit?     •        ; 

•'V  FFiRltf  AT  qiiaeftionfepa Gar.  §•  Tefldm.f).  ^}, p. hi^Dd  cotim\ 
'JX  'Ne gat  'Vimiifdpr: t.dfExhar,  Byn.if^ '  ^ed.yidecurqu»-. 
fti'd  ijiattis;  '  laui^  Pritoriti  cafu  ..Kyc  niturm.utayit.  ,Non  poteft. 
eifrfo^dici ,  7ure  Pi^cbrio  el|e  nuHum,  ve)  liqn-niHlum,.  ubi  Pr^^ 
tpr  feorfiranihii  difpohit,  i)ifi,quo4  qaibu5dAq?;:CJfibus  feftamen^ 
jureCml»nijllat*x£equQfi»ftineat«  ,;  .,  ■  ^  ^-  ■  \  .^  -  ,  ;; 
-       '^emtebftat.    guo-i)  bpnoriin?  ■poflemonem  vel  fecunduitix 

■Vel  (cpntr*  ^abulas  fpderit» /z."  Nam  iUa.J]^.,^?'?^':  H^.  <?^";»' '  H^pl-^i-'!:^ 


Ci- 


o*.. 


r 


bC#^ 


Civili  wlct,  fiu&:ecemdc>cipttbpi«teriti»i.e6  juce,  £udiiiiud««M 
]iitt,iit  mittori»fioec  ;quiproindetuneteftamentum,quodeflnttnin^ 
siondicuntnutlam  y  &drefi:indipetunt. 

Qv.  IH  An^  fimfanulla^^qaifinlSoy,  «5.  c.  3; 
»^«  continetur^  fit  expreljd,,  tefimentwn  fii  ^ 
-         jurenu^m^miveroperqtierebimre^ 

fcindendum  ? 

LMuie  R***'  ^^  >P^*i««  nuUum;  quia  repiigntt  fuhftimi»  qtt«re}«^ 

4M.Verb! '      qu«  eftinofficiofi  ceftamenti ,  i.  e.  q\iodcontf»oflicium  pi©« 

«W whK».  citis  con&^btm  «ft»  nonquod  piequidem  &  ofHoio&^  fitd  boikfi 

eaufa. .  Alias  rationes>  dwiorumquereToltttiQhcisvidebEe  fltpra 

^    Qy.  IV.  An,  Jfuiexbaredantur^  caufanmad^ 
fcripta[t,teJiamntmtotmiimUmfity  anver/f 
vakat  quoadlegata  ?  . 

W«#.-    "*    KEsy,  Valeatquoadlfegab.   r/i/y2gp>-.£.j-.ftAj.^.y^     ^^ 

4»'«^^'^  'Qv.  V.    MMoapatreprteteritokKOta^Ci  l 
Tovakt.  '         Jdtvajfnt.^^    ,  x^ 

Kf  E  G  AT V R ,  per  £.  //.^A.  it>i :    Ftlkpraterito neque Uhertates  c<m» 

tm.  PH. .        f^my^fff^f^gataprafinmr.  "  Hocjuscertumeft qu©ndptt|i 

vt«8.'  veA.  bewr ,, .  ^flp  alio  )ure.  reftiu^ttm  vol  fuWatunu      Equickm  id  i*. 

•^ji«W**<ftufri  putantper  A'w.  ii/.  c.  i  fed  contra,  tantttm  abeft,  m  di^ 

w «»«»>•  iSfcr^/2(Z.  reftrmxerit  id  jus  infirma.ndi.  teftam«nti  ia  fevoBqm  .fi|ii^ 

ht^tp» a«5eerit«sextenderit:    ciim  emm  ante  teftameniumiu» 

-    tffetnullum,i^jifawap8trepr«edto,.peceamifeto,  etiam 

fiiio ,    a  ^acre  fine  )ufta  caiiijt  exhaeredato,    vel  a  matre  pr?eteritp» 

teftamenta,  qlia;,hiscafibUs.arttevalel}ant,  borruunt,  fifteinqiiS- 

%d  inftictttidnem,  caeteris  lalvis.    Ut  adeo  cei?:um(iti  didlam  i^. 

^eOam,  qnat  legata  feirvat,  npri  agere  decafu,  quojart  anteteftai 

9ienta  defecere,  fcdcontra,  quo  ante  valuiere,  &  hoccafu  Impe- 

mor,  ne  a  priorijure  nimium  recederet,  tbtumque  teftamentum 

apte* . validum  toUeret,  folam  inftitutionem  deficere  voluit ,  lega» 

tis  &c.  falvjs.     Sed  &  porro  diiftam  £.  17,  qu«  agit  de  praeteritiQ- 

ne^tris,  non efle mutaCimpeif 4: N<Hf}  indis conftac,  quia  haei 

plane 


-    iT-      --^"-'>— -  .^  4 


^m nM tgrc  de  pcrta kicme  pdtrijs^  fed  folius  m^rm^.  tum  qtii» 

g*  >ffeetipr»eritrone>  coi  (i  addita  ik  czvt&if  reS^tnentQm  Cubfi^ 
;:.  qtiodtoN^ ipfi:Dd#  boifieqitoqueiri caiii  filri  a  patre  pf«« 
teri»ftcti!ncgant»  ffl» »  4wain2F  c.j.%,f!wirf  ^tammhac.  coni^ 
fikutiohscexprette  reftringitur  ad  liberos  exI^rcd;ito$;  coAilad 
fMem  iffKsriomnes,  "iblam  mlicrisV  m>h  patris  prscteritionem  pro 
cxhnedvdoive  edei  ^eoquedeliaenon  i^  in  d.  N&v:  Aoce^ 
dift>  iwod  hieiUecafiisfitt  ubi  fiHus  uti  quoquepoteftbonoruni 
fMrifeiuafiecb^  qoa  oKm  qiiandoque  paretitibus/ atiil 

mdeogilatiainleim^neisdlui^qu^^  £.  ^.  $«  a, 

ti^  f.  r^  Jf.(^  ^.  W'*;^.  m^sltaK:  iquod remedmm  in  hac  fiM 
qifalitfte  nuU^'i^e&i(£him>  nec  iublatum'^  fed  dc  Ipfum  magit 
mdtunu]»*^      .  .  .   j 

EidiancietoKiami  plemiuevem^  fGnt;  te(W 

iitrpzfpif.iapjiAfj^^^      *i^«m4)i^^>!^nefQmmi  jCti ,    >«frAi^] 

A'i7.fidniHiag:iiJDai$.<I^A  cf.iir.  RFtmitk  Ex.S.q.i^per 
m.ScotM.  Ex.Mik.^t^tii^ii^lw^^^  Abhorurti^ 

tmoienokiBL^i^p  ^mo^  in  J;  L.  17  ft^tuoDT  iiec  uitibi  abrogato 
JlicodenivtiSe^)^"^^  ^inpritiiifii  £D«ff taifidodas  ^,  fei 

^uif  confcientisetutumnooe^aftimov  qmmfbhunLegeSi  non  ve^ 
ipl^d  i>pimoiies9bKganc.  niJ3entk  Qpp,  Cnf.HpBritm.  Onf.^ 

' dK.26:Gad:jjh.iCr.ni t5  ^         .    "  ' 

'0»j.  i^«iw.  <ltiodilmpetatOFtafltii^  injuriam 

ljb«;red^ni?&^^  / 

11esp,^(i)  Nulla^ftinjuria  prajtef  jtiofii^^\nifi iquaiido^^  &•,- 
hasredationaeft^    flias eijimnyljijs^eflj^    eft|  -& fi.c ntijla  injuria^ 

Resp,    fi^^^Ndn^hofcfuserM^i^^^^  fcdex Jurc 

vetelS  9  ittajMn  agiede  cafurpcBtedtionis  pdlfPi»; ;' 


..V  .V 


vCo^CEJI  JTV»»  Co*NT«^  P-  *V       , 


•  ■   .      .  ,    ■■',  -.  •      ■  -  -     .  •  -•  "1 

-      »58  Lre*  XXVKl.  Tit,  p.  ^  V-  ©&  JtoEMs  Pr  f  spm  &<£ 

que  nominatim  exhmdi^ntur ;  i  at.  fius  pr«akf&  teft^nentiom  efr 
ipfo jure nullunii    uyiergo firis ,  ita  &  emancipatis  qiTtTol»  qubqi» 
cuUicatisdatur.    Idqn6!(3)  mtr^\mitSkrti>'Exi:^s§iVlf.^Bm^ 
4uth.  Non  licet,  C  de  Likftri^fM,  17^  Oar:  ^^'pj^aanq^n;h6ki^^ 
^.jJnii.deExh^r  0^:^  . ..  ^/«.  .     .. .!. :    ••  'i  /  \\v:^  »^.\  oiJtr-.i!  | 

^      .   DissENTiT  Hiirpr. ad%.f.ft  6,1nfiiideExhir  Hkxiim  { 

in d.  JNov,  teftamentum^eflenuUum r  exprtAibitioflemitemiimied 
quiturnullita9yflpoenant9diei^(i,..v*gt  evac»iacioais.i  Sedj^  ,    i| 

prascedeiitibusdiaumefts.idemftatutumeflH^jquix^nfi^  '     ' 

ImperatorinS*f*^^£^/^-^^^^   <^ i  )  - afcrc^atTOgeherediflymiiiw  j 

juris  veteris ,  dfe  quoaaiea  in  §.v^.  gj^^ytacutiisfaerati  (^) J\is1iifiIoid  i 

pmnibus  efle  ,voluit  ip:  defcendentibus  per  mrfoulma  i  -  i&quident  i 

(3)  in  eo ,  ut  omnes  emancipati  quoc^ue  mftituantur vel  exhanrcHlDnd 
'       cur.:  (4)'Hoc'eiigo.^pqueKnn^Juie^Giv*ti).Qecei^ 
(f)  addititf ,  qpod  eUiidem<j9^ 
.  jftan^ma^ikau/er^nd^bfl^cedieads;;  lAdeqqueyucfibistqyerebifx^li^ 
tatis  daturV  (1  prseterici  Hlint:,  iti  6c  emanctpati^.'  Ck)nc\!iiAitt^rxito  i)C& 
norumcjuoqueppfl^(Tio,(if;/^^^  .w.a-,:-.  Vw\ 

.    Hodii^  fo ienneafq;iaa<»pationea rarioces  fLuit  f  peq  tM^kJttitiMtit 
etnancipaci  reusMas  jumiiQOXum¥  '  ioiieqit9iiQnrt«|nadhvi|u&  bi|db 
'  Vtilita$#  ,.        ,.  •    iJ?  .n'^"-*  ^o-r.if,  /-M  ».'.r:  .*;..i3:;*f::jij;:.o'::  .J  » 

Qv.  VII.  Miifimht&phiiir^tiHe^^^^^^ 

^"  ^*K-  R  ^  '  ^'  ^*  diflentwBC  ^mtuor  Ccmciliis  OEfGpmemois. ,  Egrei 

.^  UtigkQrtfppattiieti'dtia6l^<^ih\ipi^6i^iVeV^^^ 
Ecclefiae  iibn^enqa  >.  &  ak»  ear^qu^  !t^^^^^.^(^oqe.9r(^at^- 


itore,coa^,  &j]n.iveifumiJludde. 


-.-• 


L  ^/'Tritirtlte  dbgftiii>  ceu  uriicurh  t6ti«#  Ghriftfana  f^dei  fundar 
inennim  '&  iacra  arichora,  cohftitutuni  fiiit,  hodieque  DIEI  provi* 

I  ' .  deAtiiB,  ^(^Uid  imina^ium  flir^um  in  hanc  ruj^em  illifum  fuerit^ 
ittwitltttfft|)effillit/  'Atqiie  haec  qutftuor  cbnciiiaOecumenicaab 
l«|!^if*tonKiSscVidifta  Ahabi^  aduntfm  dmne^sunanimiteif 

TOttnhir€torunTt6mporuin Annales;  iX^tk  ulliim  illius  a&tatis Veft?r 
gium  apparer,  Pontificum  authoritatem  concurrifle,  ixedum  Ofium^ 
Cft*diiD^ftteEp5fcdpwn,  qui  Nicsenblpraefuit^  iegacumPontificis* 

i  - •  ^riodtti-q^inta  ff  J^ftinitoo/  &  feixra  i Gonflanfeinp  Pogbnato 

*tiifgragatri»*fittmvu%&0eaittiehicsbflIcunt^     c:pff  (f,  f,  difi:ifJ 

neque nosearum  aiithorrtati IjuTcquam  detraftum  voliimus*    Vc* 

•  l!iimtameniddmnJnocbnfiar^cr£djm      honeireetfsparicumpfio-i 

.  rfbiiSMi^cmtace^-vi^ita;  tielb^  'vereuniverfales:  eoenim^ 

,    •empoi^fam^^ku^fliktA^^    Gh^rftfi)mi$in pluraregnfa,  &quideHi^ 

foft.Martiaft^^'\i^lenr^  Goncilii  quard^ 

^4  L^^-pKkc.^C^^iilt HieretJ^Qt^  Italia  avulfa fuic  ab  Imperio,- ^Sc 

)AdettbAvi«ousque  ad  Au^ftulum  proprios  Reges  habuir :    6em^ 

dsiSo^  T<igf^utrf  Italis  tenu^e,  idqiie  agnoverunt  ipli  Impenlto^ 

.  fW^|«Ki;ovlid.  t>Au       de0^cU:Ifnpinr.  €.4^$.  4.  £(  ahas  quoc]ue^ 

BecleJitf^lde^m^kioerate&fegf^tseflrere..    Sed  n«c  Poneifex^ 

VigiU^s^^^  EpHcopi  Eectefi®  Occkiehfalis  iniet^ile  Synbdo  yti^ 

^  )Denif^,::&fcb<bribere  quoque  dttfe<^hrunt;  adeo  ut  Juftihianus^ 

VigiliumParpamideoinexiliufomtferit,  eoqiietandemt  utaflentia 

^tf '  perpijwrit/  « *Ibtt  ergo  permodiim  Synodi  univelialis  res.a^a 

&4ecs&&)ft}  i^rqtt#SiUioq\ieOa(}ki^TS  &Afi*ic«Ep](copf$G0n^ 

fe^iQlMiq^oritamd.e  ftde,  /oiuMii^inf^brfona^demoftUM^coir^d^^ 

\ '       &4>ra^udicium  Ghrlcedonenn  Gonciiio  fa<Sum  fur^  caufintibuSi 

^         t*fcPeisttr.  mi^RdHmar.iiemp^nfart.  r.  lA.^.t.  7*    Qwin  nec Ganones» 

i^«t  poft£ii9£l»,'^jns;&im^  fai^li  funt«  c^i  dift.  17^    Sed 

. .     ;^  ipfe.J]altifiianus.t]uatoo^  tanruv^CoiKilia  pio  nbrma*  fidei  ftacuic 

%cMmiff^Ej^.^d^^afa^L  RMmf:j^.%.j.Cdir4mmTyim 

A^icixiaiamM^^  quintum  fim 

edvQf^erat.  :  Idem  io  i^  7.  §*  ^.  veffhanc  aUa.  Ctod^  ^t :  tioHC  (fciL 

fomuliKn  iitri«5qtiec5(inciiii  prioris^^^iSfi^  quqqtitpmiafanSfd  Qmufut^ 

hdciftySphafimtmpfi^^ 

cflbakacoiK:iii9, 6uet(int  fbf^liiftdfii/^qbaim  hted  laoafdioi^;  -^ia  ait^ 
eD^m  conciKeyqiW  fortpida  Bnc^dSfe  <^ttK3ri  uri^a  in  #ri«.c^/.  ^  (fi 
jCdiqMMiiuiwp^^  ^  ^ 

T?.J    ..  Kka  .         Se«w 


Sejcc^aucem-Synodd  o^sque  AfriGans,  «eque  HieroibiymicacMl 
JBccleii«^interfueret<]ua?  tum  non  habupre  ^mplius  PattriarchaiB  (u| 
juriS,  fed  Sar>Cenwwmjpp?nft#^t  fubj€|3^^  (>ep?ipj[fk  j«fo  §y^ 
^u^dviplex  fui^.dt^raC^r^Q^-ugi^  & ;antiqnk>r;.:aliera  L4cif)9INai 
(|Ufle  prioricoiKF^ria,&anti  ?ypoda«^ft,afi^in4e  SyiOodl^t^lKfi^»! 
lterumifpprobataf\iit,  vidrD^^iiTSpatihepi*  inEp^fi,  (/^ilfil^F^ 
Ecclef  SecuLg caf.p:^ Sec.fi  c.  a.%  2.  :.,./        '  /^      .:^;v  r  - 

Igitur  de  fplis  pr^didis  quatuorCQnciliis  v^e  dici  |>fltft[^»  ea  f 
Catholica  feu  univerfali  Eccla^^  h^^yA^X!^t^f9i^^^^SI^^ 
oue  fela  (de  %nsiiterH  nunc  non,()^f»if;4r>c«rtairt'Ei:»^^4B6^^ 
^thplicae^  feu.vniverrali^^ratiorie  jurii}m}ek^^  nprttitm  .^ef/itt<^if% 
tocp  iure  ita  haberi, '  Hor  p»et  ex  {^j^  ^,4  fj^i-f »^. Rnbiema^  A 
ii  C  deSumm  Trinif.  Nov.  w.c  3  J.  14^:  ubi  Juftini^fwSOrrf^^oil» 
.^iCacholicac  fidei  rcgulapi  fola)hat«.j|MCVwr  <^n^^ 
9e^  (flum>c^uod  quincun»  eft,  a^dAtJ  J5ed  <J{  l)ir.JMfti  hi$t<il^^ 
CpAciliis  tribuiiur  aut4vorita6;i&  npfniafidei  Qsi^Q^GPi.fy^ii^^i^  ' 
i]>) :  Jmer  ceteraConei^a  ^uatmr  fpfii^ven^^^if.-^il^^^l  SB^ 
q^^Wam  prinqpe^iter  fidenf  com^j^UMm\  quafi.  qmtum^^ig^kA 
v^l(ot$d^  Paradifi flmina.  -  Ejc  \njc,  TLfrJbfi.\s,^)if.Qiff^f^^ 

^fft^^mfateor^.  qvw  Y^rfea  r^ulatjt^  npjiiiiamdfgnic«fife^/jiri 
]Mimisi^^cpmp^ipnemcye9»qQHi^^  lUmi^iftiittibi 

«ddidio  rciiqua  CpxiQilia  poftiipAitT)qu4Cuorauthorkllc^<.deii^^ 
cicipienda  efle,  ut  in  c  i  ibfi.,  ff .'  ibi.:  fed  fi  qtkffuHtaii^dmaiia.  JWjgf 
pfi  ifiprtm  ^mm.aH^ia^^  otrm}  manemfiokilittt^^ig^ 
Ch  i.  difi.  iSi  ibi  i\  W'  (^\fi  quafAnt^  condlia  a.  SeiSir  Faitvihm  taS^im 
^  fi^itmalptfi  ifi^ftm.qtMtuor  auilMritaeei^ 
^kPirmmtfsf^  nmndmms»    ,  .       l  '  .  ^     :   h  .  .  ^r  ;; 

Quia  & diCertjinme  re^ih  &. norma  Eccleiie  CeihcKx«  ibedr 
tiotur  tee  q 4tci)Qr  Cohcilia  in  d  U  7*  §  A^.  pr.  €  M  SkHim.  Trim$i 
nbi  JitiiiDiaiiU^  aic:  Pdrr  mmafetfumerfamm  quatmrCintiAi^^ 
fmie.  akmimtsqite.  eort^stm/lilasitafum^f^ 
iumfunt{flmibusfan34^i(Mt^€4i^^^ 
tegtdmftdeiyh.  e.fav^ffamformukim/ettSymlmlttmt 
^rims.    Quin  adcucur  ej^rei&>  quoid  foium  Nioaenuum  fuffi^^ 
legplaiii)  oec  reliqua  .tna/C>>hcilid^  .ideA.a^djcirv  ^iwihrv  4^(1  IIa 
lod  iiai|fier&Acim«i{afi(  r&dfisiiiiDilt  adJNidxnldeo^^ionemvqu^ 
w!tda$immiciinmrcefejMJdl}tn^  verjj\nmquufi  imfm^ 

fe&um^.  \idenjmikmifmk^  sa«^« 

r;j:.>J  X  >i  /i  Oicha-- 


?^  El  BErHjjiSiBMB^s  JlJ s^iMt viifikiL: 


'? 


Giicholicc  Ecdefh?  &  fidei^aduiijt>  -qmitn  iorcnubm.Conc^lii  Ntf' 

<ar.m«&reU()iionim  triunb  q^i^t  tUud.dt^cl^afunt.  d,  %  jf.  imveri^^ 

Sifffi/ii^  anathematizamnA  \§.  nf^f^hj^mi  Symhdmn  vdfmtiSUm 

^ifmnlam*  tradum^  prdter  exmiJfttatn  joi  fimBi.  Pm^ti.  (ih  'iijfh^div 

V^vcsKXi^^rbpdfuefuni.  (^  tfo  fmiSi  Patres^(jfui,  inshac  Regia  Gmatits^ 

(^a  Gonftaitcinopoliiam  Synodb)  dfclaramnt  ^  iUitftrarami  {iciL 

pss^rdkieConciliareliqua^  qusriam  ante^addidir>  &'mox^ao^i 

qqe  futMicic.)  '    Quemadiaodiim  igttar  l}asci|u^orGoncifiap)UMi 

ciQoftiram  btnciiorma:£cdeiifir&  fide  adeocfuef  Sode- 

^.  Gti^halicp  pmms  iili  &uit^jqai  ii^c.quatuor  Concilia  Cadidlif 

ca^^i^eciiUTi^iikaxecipiurit  atq;u&cuflx>diunt;  itaHa^reticus  iiKo^ 

t0^)we  iile^inice  dicicurj^  qui  in  aliquo  articulo  ab  EcClefia  C(i«c 

cholica  feu  ab  his  quattiorGonciliis  recedi^;  nec  ulJibiin  iure  ali-> 

tar  hn:  vox  ha^citici  awjpinir/i   Hdc  owniftit  ex  L  x  §.  t.  C  de. fUo 

fsoii^  lihiita:  jdeiriif qi/i  H^rezicQvinn  vocalmh  ctmtiuemuriqui  if^t 

Imi  arga0iM»'4fjudttjiOr  Nfi,  Cdtboiica  religfonif  (jf  t^Miite  d^cSiftte^y 

Ufi§t  ^jiare^.      Cuthohcd^  aurem  jteligionis.  rrainirein  unioum  {ct*^^ 

y\\&m  fcil,&  pwft  Verbum.  Dci>  'i^«/.  jf).  fi^*)  eflt  praedidla  iV, 

Coaciiia*4^  cfleinonflnijmn  eR  fufxrafHig,  z6o. .  PatStcr,  cum-Hae^^ 

t€6s'hStax  <jfa&^B  o^^  reoenfeatur  in  Nov.  ^f^ 

cap.3.%-  14^    &  haereticus  filius  exhjcrcdari  poffkj  d^L  is  dicitair^ 

fiSoshamrtoosM/sf^  /^.  qui  non^ampI«£);icurTan£bs4rfytiodosj^ 

&  ideo  perhibQcur  noxi  eHe  Gatholics  fidei  ><  oec  in  SSta  Ecclefi* 

eoxnmunica re,  d  ^  14.    Eadem  Tatione  Hspmicus  defa?ibitar>  qui 

nofsiflT.CathQJl^a?  iideiJ/;  iVaa.^ff.  cap:  4,^1^  g.  &  ab  inipp«  Gn^ 

tiano»  Val^ntiniano  &  Thcodofioi  Nicipafidei j^ertor  S^^ 

itcdic!tt£id!igmp  w^  de^  Sannn.  Trin.  &  tales 

jjubuimfr  (kth(dicaaumMbt'^ianorum  nmeti  ampleBi\  reliqui  auti^dt 

^uataotmhta^  u^uQeod.  Con^ 

feockmt  Canones  «wr.  30.  XXIV.  qu^fi^  /.      t  w  . ;  > 

-  K^qne  cum  his:  pu^li^ ,  quDd  Orth^doxi  -  merito  contenduAtj 

BOii  e:ireiaiiam  fldei  nok-mam^  QUafcnf^oroian^umiDei  verbum; 

Etenim.non)Iucquefinuisxl^  dutntihdea  fidd  norma^  eiusque  yt^ 

to  fonte  &  fupremo  controverfiarmn  ludice^  qualis  niorhK^a^  fons 

wiic&  omr^inoteft  «erniim  iiiud  verbi  Divini  Orapului}9'r.  fed  de 

«SpU  civilii  iiidei  &  cultw.  Dfivini«' :    !4imirul^  Gum  ik'  isfbrcbndf* 

«siUis.fomiHs Trinitaris.i&  incamationis  nyfta-iis,  aitebqtia de 

ip(bfidei^  Chriftiana  &ndiim0ntb>i  plur^':hflt>ef6s  feu  dpinioiiek 

«iEmrr^.  &  (^Msiibec  ^. veib(^  D^  * ^'  P^^gw^  r  eoque  toiWAiii  ^  m^ 

,-     :i  Kk  3  ftare- 


r 


«Ss  LU  XXXSfev-tffrril  i?T^M;ifti>Jfcfci«fi  €i  Posm&c. 


ftar^dir^  vidindam  ii»?,  qtMfniiQi'  eOfttt reritftp tia;  On  1  verTalii  EccfcQp 
fiis^  uc  inde  Ibhnuh  fkr^t^  iquam  fiicuti  -pro  membmEcclefi® Qi^ 
tliolkecCiiidftimse  hoberentiiFf  i^c^ 
^.  «i&r  }ufti  i&  beneficia  adhiinerencor,  reJiqtri/aucem  ab  hoo  cxsRxi, 
q^cdi^ereiicuifi  .  Potuitqiie  eo  iecurius  haec  totius"  Ecciefis .  fente;ri^. 
tia  pX^  ^ula  haSeiius  accipi,  quod  toii  fua^.Eccleii£  Servicor Spiri^^ 
tamfveritacis  pfomiferiiv  necadea  coticeflurus  Cit,  fi  pioeek)  &  vo^ 
mtib  ftqdio  congregecur^  lnt  a  vero  aberret» 
Hod feniu orgo  iuerefeQS  voxincnalam  partemraccipicurf  timip 

Siiis  a  judicio  toc}u&Ecclen2e<iathoiica9y  feu  ab  his  quatuor  Conci«x 
is  jCathoiicis  dif&ncit :  =  quo  fenfa  quocfue  {^mitxK^^^rmi^Sid^ii^i^ 
lOKad  7it»  3.  verfAo.  add.  2,  Peir.  2^  verjl^  (,  neutiquafn  autem  cuni' 
qtiis  ab£ccle(ia  aliqpa  particulari>  nedumoum  dase  pardculares  Ee^ 
clefke.  abinvicem  diflentiuiit :  uti^  cnm Oraeca  Eccleiia  &  Latiiui  li»^ 
tibusordinacionum  ab  kvieem.dHcedunt^  idpro£^icli  nulb 
do habecur  ^  r/iA  X.  i/r  T^or,  tffi^  adfcd»  utQ(TOi.Gantpris^*-^ 
liusi  exlegitima^iixorenatus^  inEcclefia  Rdmana  ^rdmari  polfit^ 
'•    ]  QtfKtalia  mau^imonia  in  ea  improhencur/  r.  6.  X.de  Qerk.  Canfugi 

Quin  tancopeise  ^b  invicem  difleAciimt/  ut  GroKrlLacinorum  aras^ 
piiO  impuris  habeanCi :  nec  fupra  uh .  nifi  purgatis  &  dtnup  conieciaK 
tis,  facra,  facianc  .  »     :^>  ,.  ^       -     .:>     ^.      >, 

L  Talia  efl  difTaift^iiUe  inter Romanam  & Evangelicorum  EecteA 
kdsi : cUm £ ViUigelia > . &  magtaieciam^  quam  Grseoi >  omnia •  capdca 
qqacufl!rConcit;QruiTiJCant}uam  normam  Bcclefis'' Cathoslios  invior» 
iibiJicar  retiipiaitt»  a^q^q^e|ilane.fIiicera^vEcdlefisCathdicaAnem« 
}k^{iXiKi!pereayq!^Juim:^^  ai     :  <;  /  ^  .     j 

^!>£c  utriqu€Ladeo)iiiib[iadifef|p.fraUdemiiCitu^  ^m\  cumiueien 
ticiis  utroque  iure>  e^iam  Qmonioo^  defiQi^tur  iUe»;  qui.ab  £cclefli( 
C^$holica4iiSbii|4t,^^r^  fsf^.  2i6p*!94i^ xjfu €auf'^4.^qiikefi. %;'mv^ 
definicione  pro  verbo  Gy/A^/|Vie  fubflituimt  Umiana i.om^  xwmvei, 

'-^  W5  j?fle  cQnflat-EQcIeiiam  fiartiailaremi  :a  fircec^AJexandrina^  Ann 

tiochena ^c.;pefpecup:diftinft«rt-  e,  §. %.  Ord9.^di^,u^.aiM.:f.ifiJnl 

i  >  ^i  ei^P»  qui.RQmantg  EcclefiaQopinionesprb^^i*^ 
CatMijpa:  obttudunt^  maiiifefle.attacfteii^ 
'il)iji  qui  >iliaip ,  pMexer  Nic^ni  &  rciiquorum  trifcm;  Contilibimri» 
;£wfmHlaai  fingunt^  iBJlprefre.^nathemwibanairinJt.  7.  §«.  -^i  A /&%; 
47«^ifff0W¥,jrr«0^x;^^^  .Confkt  enimji.  Ecole&aiii 

--:« ri  i  -  1  Roma- 


-  »  T-ri&i^rDEHAiRifbikVslNlTrt^^^  ja\  ^ang^: 


Romkaarotpknimqf /«rawu^^  ibitnulam  quatoor Conctlio^um ;  *^ 
neqaedc  v^ i  ^aee. Wdie intecRom^nos  & Bvahgelibos  difceptaiVJ 
ttir^  dgi^nhoi^miCoflciliorumjGihon%^ 
«dPoiidfidisrriaififos;etiahi!lt3g«s^  deliodiembMTfl^'  Sa^aramencffi 
ifidiil^entfis  &c;^^  prointje  ^c\foiDmula'  Ecd^fiat  R<!unitiii. ,  mtjoi 
iiiialit  a^^ibrmirlk  ^atuor.'C>ndilio£iiifa  >  itpSi  pi»efiNi()a>)^o  ani4 
thi^tiKlti.dbna^ eflfe-"  -  •  /• .;  w  '■  «•» ' '.  ''•  v  ^  ^\>  .h  \  z:'^-:  t  \r:'\ 
•  Undepatfet,?Wlbfenfu,rnecabsque  OTnttadiflion^^^  vRdmamfil 
EccJ^fifLEpi&opY^i  Umvw&k^  V^d^  P<^^  >  cfnod  &  Canoner^ 
cmiShantdria^.l:^  jQ/}2.  M  luiNifielagitis  IL  Papa^in^uitv  J^^/^^ 

dUb-A:  im^^ivbar:!  £^^m Si^^^iMe^Jpi^ 
~m^fsi(^6tni%  iSmcJfiis^JkpeKbi^prlhmnir/^^         IMtiven/klnnnig  * 
Papatn  'JBwmti.  i$kprSuA:e  eufafiisi  amdfepo  diikiffimM^id^catBim 
.  ^i^d^^ltrs  nmfacim  ?  ^a/ir  'uiAkjubtrabmr^  jmad  nhmphtsxNB^ 
fua^tiraHo.exigippf^^iemr^    Fgo  enim  wm  verhs  ^ara  pr^^ 
fUmasHimi^^Ostlt^tiaKi  iiiiamiwrfisiem  fmiBapam  y^a^SkmShis 
^mli%egm/fe  fiiop  ffl^]  ^  tfumfpjffatBtuty^ni^iir/ifm^  ?  Aif  NBl  nijk 
ifMt  ^JtJe^antv^fmy^if^ 

Etiamfi  vero  eflet  UniverfaJis  Epifcopus,  nihil  tamen  id  Jiuc  &» 
kerefcr  rum  qt^in  ^  jtidici6  cbtios  ficclefiarCathdKca^;^  noti  >Epi-  * 
tOof^u  :qi}»Mtur/^;biim  liAne^osnt^^cpi^abEtrd^a^Caftholica^  noii 
tfM>  aib  j^ffcbpo^di^ac&yi^scroMifr!^  |N^/i:?*.?ti»n  ^qiiia  iini^. 
wtiiiteiir4egem'iScj^raiu!ami.dare^  ex  qTia'i^didMdumv'qii8s:lft 
«3etufir^<feur*^egemi,  'j&^  cjus  rito^;()6]bnefi(iia  :&■  \\m  adii|itcen^ 
ddSy  qals  vera  ift<&  fu^ovendiii^c^^vjol  txnror  gr^^is  eftv  'Vd 
^spas^  q^i  in  .^repe  /iihtmum  imperi&im  hai^i^t :  i^terum  iperjmoduril 
|ia^i<&tonfeimslVatebti:?  alceruiif^per  madiim^legis^.!  ^\&bwh 

monfiravit  Dn.  PraeC in  ^t^ispr.publ.  cap.  ^8,  §•  i.  tS feq^^  AiiQ,znki 
ctkn  regtda  ac  ibrmula  CatholicaB  eccJefi^^femel  totim  greds 

fiarum  Pitribiif  j^|j<m4\^  confti- 

tuta  fii^  non  poteft  iHaniii  totiiis  quoau^  hregis  confeofu  iteruni 

-*j   •  ^ii^^.xjniu^  ditvjju  tiWiib  o  r*;>:io4  aKnonocJ  aju'Qai;:i  il-.^^»v  .tui. 


ii;a 


Quia 


^^Lb.  XSyjH.  Xrsr.  M:  Et  m  Oe  L  HmTEanrosnh &c. 


'  :'  '.  Q^»  RotMmmEcclefiafmhepntraiism^^^ 
feHTe^  coficoduDt&facencor  ipfi  Pbmtfices  &CanoneSf  qut  apert 
lc^efbiiiciir» :  AntiocheRarti  fufflejomnium  prii^triam*   &l^im»r 
tnm  huftc>  4ubentt.l>eo ,  .Romaa  <teinde  tfansiacum  Adfle.  ^  in 
cnitB  MaticettUi  Fapa  t»  c«.  ij .  ant/:  a^  ^.  t.    aii  Amcociienxi^&ii; 

Fetrusy  ^c^  Ejusfidis  NB^pritfntusapudvosftdi y  qtmf^eal^^tH 
htmerDimhwy  Ro^^  :Ecm6xinfin.  Siverovcflra 

Antiochena^  HSquoflimprimaeratiRmami  ctffitfedimuSa  efl^udejmt 
nMfojStbie£iaDamimmtd.  Memtrdfeut«»r  ^./4s^;itf«ibh  r:2>i^ 
mfidesapud  Anmdmm  B:  'Petri  Ap9^liiiniinehaytuiimedab^ 
muail&cHRpfimifuamR4>mam'^^  Cumitaqiii 

m  confeflbiit^  Primaium  Ecdejlafrmn  Anciodien»  Eecl^fiife  ddai% 
«umv^fv^ Dei>  ucdicitur>  r&oitimtnmsktuiBiuSflfcl^ il^i^rfU» 
|>n^rcw9  qoam  difto  ifto  SalviipMis  ^  Zir^  Pettw^c:'^  rih-cM» 
iduserat:;  tiim  PeQ-us-^^ciue^Antmciieiiani^i  Sc^eaAqiiwKmpc^ 
iiiam>  fuiidavh:;  &  in  di3o  iliocantumdefimviatipaeieJlisv  ndm 
.9e  .fundacTonis  cnmslarione  m  aliam  fedem  mentio  £lu  v  Nec  fe^ 
«imicuSrr  una^  eriiprimacellc;  Ego&^retiqufleceffere*  Etoi  mW 
-«ramEccielk&candicidnem^  Ctt)urpetra  Petrusf  homQ.peccitQi^ 
«ucalfusc^uis^iiamd^  quam  omnis.peccaci  puniA^ '^>imif it^ 
ncarptQpm  vircme  viQpendseiptr»  id  eft  CMa^i&fftM^  *  Se^id  hai^ 

.''-  Xumigicui^fitisdlnDoriftricumfit,  Hxretioisnon  efie^  nAwi 
0 formula  tocitis  Ebdefiac Oicholicae  &.iiiiiVerlaJi^^  Mex  tptooiW 
-coileiEb^  quci^bs^CQntnoTer&^^piSDdj&fi^t^^ 

.  iidiQicis  com|>rd)enditurv  diOenciunt  ^ :  Evatigi^Jica  %\mm  ndanau 
htK* quteuor  * ^z^l£\it^tM>  iSoiwJia  ^druksqiie  ,fiormu)am  dnrni:  xt^ 
toorajibffie  fofq  Iqnictquiiitamquoqui^&dfenam  Syoo^uai 

4de  GB^nm^via/Ji^r.p.z^o^hMfi  qusfir  iHas  quoque  no  .uni^ 
4ri0&libui  tiaberi'  vtiliti  >  rnoD  Teficiam;  i;  pim  pt&fTui^  illi  a  j^ifi^nc 
£di:Mi«r;a^lia  ciffa3t[fattfactiiaci«i|iflnte 

-    ticisfihberi^vA -^}  a  ?  ^,-  '-.•  '•■.,,••  v **•■•'.  "^ '^  -^  -Q—:  .'*/v.,  , 

Q^J  Dtl.  Anpofthvmj^m 

ESP»  Equidem  nominatim,^  adeoque  nce  exBare^ff^  p^^ui^ 
^^  nun^uan  bonoram  pofleifio  datur  >  ucpote  cuinei  per  quere- 
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'..r:  .1  Zi^lH^MjiiR^Miti^itXuiiiT^^dvtWf,''^  ^  '  ifif 


r-^      -      — 


dtto  %  4d4  pMtcriro,  olim  rumpebatw  teffamentum ,  &  pcr  folanl 
'  fMM<M^  pofleffiohem  cdntta 

^' .  'Utrufflqoe  mutSitum^eft  per  }4tv.'  ff.  Nam  exbneredato  a  pitrt 
poftkiimo^  nOti  ampiius  vakt  tcftamenttttD»  ut  olim^  ftd  ipfb  }ur^ 
torfiSt'  Cum  enim  exhcredacio  nbti  vaieat,  niit  addit^  cauOi  & 
quidem  in  Afm^  i/)^.  exprefla,  ea  auteminpofthumoaddi,  ac  cauiOt 
ihgbaikudtniisinedd6neipf  non  p<Jfl[Jt,  ^hftattefUmentum  vithti 
&:  ikdlimi  e^  ^  indeque  pofthumo  «praitchr  quer^Iam  inofficio(i  teS 
ftamentidariquerelam  nullitatis,  Vid  fufr:  Li.t^i\ ^.7.  inprim& 
in  Ohjr  (.  etfi4egata fii^va  fint >  d  ^-7-4^ f  .--f  f •  <F*  Siic  porro  ration^ 
pbMitoi  /)ftf/ifW/if^ide1n  jus  in  pofiiiuip]^,t|tibd  in  fma  ftsKuituiv  ut  ^i 

eundem.  effefhim  hatKwfcfudrtia;  ti^ftnl^enta  fliorum  infimunda» 
^j.  Jnj^  df  ^xi>/nj^ IJK^A^^^  , 

tatis ittS fyo^|faoii pbiiKurap datur^ajnarbitabpofthnmi eft>quo»  ^  '  ,^ 
faam  remfedio  igere  yeKt  *'  .\  .\  ^ 

^>lop  ergo  obftat  ratip  aut^ris»  quod  §.  i»  Infi.  ^  E^k^  Hb.  nullibl    ,  \^  . .; 

f"  (lociis  iapp^ife^t; j  njin  omnmo  mutatus  eft  per  Nwl  /'j.  &  i^i j.  /«i(3f^ 
^  'l^^^/^y  tttb^^    ubl  huitum  ^M  dicirur  tefiamentum«iadeaH4 

^i^rdiriumtj^  ,  -;..;;;  •"  '  ^*  ^ ,  ::T'.    .^ 

-        f^ antmpora mterm^^^  ^^  '^\ 

ftfPlr^  yabiKs 40l?e?jioflfciwre8  tribtts  ten«)oribuSf  tcftamenti>  ^»^^^  ^ 
f;,-  oiorw  ficidiBonij;^  4^if^.de  IW.ifmiiSffifr.  Hiattuiiii^t^  Vt2. 
^^Uho  WtnplNribua  incelligicar  fieri  negorium  tdlaafteotl .  a^  &aifi- 

V  Medi^^ergQteiHpora  non  nocent;  quia  exKca  aiftuffl  teftamend^^d'^* 
^t;  &^i9^oriuaiilondam-eft  perfedum^  mome;nta  itaque trium 
%»mpp|Hn^  oo|^^  )K  eodemMmpore^tnorciis  &  ddata»  & 

addic%  h8^ediit9Sryitleat^^  /^S4,  f.  drikq.vel  mift.  iufr^  U  i9Sides 

/ir^.Mcidtum  tsemp^^ 
4pnejl|t&itntuft()tv  ^kciinciiefflum  idiude^  tempus  morridyaliud 
cempusexiftet)tiscondirioms,exquoceditdies&  venit,ii{[  1«^  .Nec..    . 
ipQme  m«Hto^^^fApUs^tiimG  il6lttA»pa^^ 
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.  IKJ6    LiB..OTVPv,'X»x|3fe^fe;^^,PtlLi|BWfiapbsm«w; 

y^rapurcKseres  igtftiiCutus^  nutliJi^  e^^mediviin  t^qE^;$int<x  twx\ 

tem  &aditibnem;^|6ddies$kditippis€e<iit  ^niQPieocioiiibriisti^ 

itl^^  2:  etfi  a£J«i^ad^,pgfld»^^  ;.^n^6H}9ad«iiMl| 

temeFpermomecitum  temporis  perierit;  nup(|ciaQijd^9if£Qai.^Q{i^^ 

Jeicere  pateft  quod  (^mel^fxft^ajft^Qy^  n^c  aqftfri  aHis>  <]Uiii9)^n 

i^omentoec^  ^^%c^^V(y^ 

I^^Sf^fK^^Sjff^^  4t  ?^  t  Afii»,cendidoBCiftexifeot€im  aucetencMi 

eft  jiis^  aaeun^f  ^,    •  .  .7  -    .-   ;     .  o    :.../.  ^  '^      .  v  ^ '  .:'  - 

\ .  Ali^  texapQca  interm^di^  hbn  npcent  9  quia^  n^gqtw)?!,  non^nii 

|ref^(%im^Qec  jus  5|us^ 

fiwenectoiUpocefU    '  .;.  ^^.  .  \  .  ^  j'^  '  \        >  \' 

jwi.R^ifsF.  Rejgu^ricer  ia>fK«n^t«rr,  t«s  tt!ncn.to,^c^  JiifftH- 

41»  verb. ^I  tioi^  qtix  ikHi ki  tocatnh^edica^ei^tiUM; &'bMe%ad  vim 

Jirfj«>habcnr...  .  ^  '        '       •     ".     -  ' 

^       (r);  Si  hjpffe  des  ex  ccrtf j  rebus  (crifrcl  (untiy  cunc  ilirifimt;  ioflatl 

gataftortfift,-  .^6ties  'f^er  aliunt-haeretteTn  i^rte  ^jbt\6n    " 

coftfirvari  pbteft,  X.  r/.  t  fr.  /::'AllaV  tfetrafiitur  metrt»  f^  -^ 


leccrit» 

..«^tl*nc/iil0qQaRC»«wtqfueR(fci^^     liitf^nj  eivi)eii»>'fJ7.^ 
5U1  duodeclm-«V(^>0iMiflaC:^t«J^/. ^•'£^Qr!^t£^^ir.  Veidiii^iltow 
^«ntocpams  y  qoot  eeftatcvj^ek  ,  quod  periifde  «iftr  X\  if?9.^L.  47^. 
9:/J.£iy^$.x  i^;E  g^-:  Te(bniorCa)|]ttMnftidHcih7i.t»»cli#^^^^ 
Tero  i»«  i^fii^iic  «» pme»-&CMic^Aa»>8ci|tac^t^^^«^^ 
contpuckMsHnp»  isedu^tiMr  iHae  fuk^adijll^,  £1^^  ^ii^  vm 
cia^,  &eadenr  propbrdo,  qurdslervaciu-ini^  partH>us,  etfilm  l^ 
«b&rvan  dd[)er}  queinedniDdtBk  e^flkfiliaChXiius^i^ 
ie.  i2.aceipic,.&iaun  i,-v».mkxo^\^o^^ 
f.iKer/i..aeci|MC;' ' '■'   ..   ::b-:-(^L.  •...•.?'.'ti.-ii!'   . --V':- i^.;t/..ii:''rrjj 

|b»w^4aid»tiiairduode«fflAdbiaS)  poft«»i^coritf^uaciasrel«^    ' 

,ii.4  aT..;.  T}   ;r.'["u:'./0<i^. 
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~f-  ifiait?^.-  TtxssM K(^toqtiitiitde£aruj,*  tilfi^rnuffleio$di4>orui4 
'adtiHiiiMfim^tiilifeamcbsieSi^uie/tedt^^^en^  m&m  totain&ia 
'  4imaKMtc(ik:mk/}^^  «feiro^alteri  efu$  dii^ildiatti  i  Prio^i  ca- 
'  41  fB«fae««M)icuAIQf ''^i!i0^}  '^ii i»t'fiii&'|)irt&r^  mioc  ceftator 
jwctmyttt^  fi  utiia^&tnaiceifijrjtiiiiid^^ 
,  «•d«n|>ropoixioo£ad  r.  parces  redae9ntur«  iciit^tKUnus  g.  i]ter-4« 
«CBij^«9»abftef«aiA«aYurU»aiii^cdr^^^ 
''«i^«mcK(EMi^|a&«l]l;'^  - 

duaiditm  e)us  ademiife '.  uc  proinde  ucerqueaequaKcerhbceiifltcori- 
fiawx.  ^ec dici hoccaCa^|)QCe^,c^i^cK^«>^ prcespo^ &oe^ 
.   M^'k^tirulc;^iS&i»JSV;er6iisco^u0i\iiul^ 

diiaidiam,  nonpoceftviols/iVli^tesatt^Ai^espatcesficetevoluiile; 
qim  oiiacraria  ejus  voJiQitas  6Jf.  eoiipp»rec,'  quod  primoxion  duiit  t-  \  ■^^■^^ 
fBftts.'ibditt!ig9mM>itMdurni1egaver^^^^  •V ''  .*''  - 

ufBSKviMcary q««'<l)uS dimidiaftk^aha^:. qua wcio  ceiTat»  Stt*  '^^J^"^ ' 
AifeQrper  iiamirM^rponit,  &umaiKm^  «oeri  6i  uncias  felinqijick'     ''  "^ " 
'imktMndrttjftihaerediTatemex^e  reliquit.^fedQlf^kialteiQ,  1,«^ 
Qi  pnvds»  ^ii^diilced  ^rtecere^  6'/^sfrces ..reliA^pfat.  ab^^ 
mi^m\mfidkitm nonln ».  fed in ig.  paHx«'^iV;idereiro]uf^e^-  qW 
{Mbkiilvtf&ft dVHemreducUiatfui! i  lca >  oc- dja^  pitte^ hxtc^tatis 
fniBbiredaiiC/teftia^urido.  ..        '  t 

-:-J»»yo,qi»dlrii/.X^*?;interminiscafus  proi|ibin 
•wit^iiiciifS*flllnqMim«flr»«lii|)olfea(e*Vad^^^^ 
«fi^BOi^tur;  '&tamen'diclt^'i^uattiam  dflerz  volahtacefli)^.£<A^ 
Wuonni<jtt«>dfrifciitr^e)  •'  ''•"-'.  "-•;  ^' <^-' • '  ■.""''•"^'•;  ..' 

•ilftiEs  K  (i')  tafoffl  propditum  fiiiflfe ,' '  vlbTfttndusmfiriMlt^itQi 
.    liiit;  nwmviiSPfeMpokei  eT^^icatidnrsMcantum  gracia 'aBKibi^o^ 
fiMfti«i:ii)i!^,reiiC»  quancsm  porcionem-prim'uStquancamVero  {&•. 
Ciiidii^«i»ipjiiic; '  NamtiocejHequentjBus  arpp^        {lathnehinX   -^ 

oiHcr?  .<!ti«liiift§*gtltnj^titbr  :    'Si'qMfitkijuei^elagrmn'y  vef 
hitru^immtv^tmity  pt^imdqtadmintotiwP»  Jjnkhdo  autm  in  par- 
Umi&Hi£ami  NB.atrwnqueinfex^uni^ar^jrr^lehminum 
it,  wlhahceden*,  ''&  fiota  r^frimo  reMd^tm\mpmemSetUndo>\ 


pritam»mneri?'tfH^tiani  auA/hpuh^li^*  ^ehuariiinjaiiekaSfetUH* 

dtuiU^ff*^^^  <i^l«quid8timilMrM'(iKti|^l^usicri'pc^     tuhc- 
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iiti ca^iunty  auod afli vel dupondio deefi^ §,4^. S. ^ / Al*  17; ir. vel 
cm>d  idtm eit,  oqcupaiic Vacantem  portionQfR Mlta&fim TSemyiuf. 
ae  Bon.poJf,fec.  fobk  t)n:Par.i1yp.  dS  :8i  ei^  ccl^r  P.  inoackrin-^ 
^   ilituaty&turhcicrapofpoaikfl^  ^^^£rea;eft«i^:liifc 

ticbipic,  quod  a(&4^c^  icil/M«uncia%  i  .Sod&ppjcro,  £ttfttnrSC«ii 
iailb  infti^uac;!  &ddaat9S.lwre^efto:  CWk:  tcg^cof  videcoriaadaos  ii> 
ieshaereditatenidivififle,  ica»  ucpofterior  ij^  quod  dap^ndio^debl^ 
capiatj  adeoque:i2.part^s/  -  J^         ',  .  v^^        ,  ^  • 

Macerian)  h^ncperie  (kisii»fu;at9pii  A^A^ 
ita  inyolyir,  vc  inceJligi  mp  pil^^^  Pofi^is  «utdia  prihcip&Knoftm 
orrihiaclaiafiincir,  \"      «  ^   .  :         -     •  *  *  ; 

Qv/XIl  /^i  cogmtis  ittjiitutis^  mm  vHea^w 

-fimlvGcnti? 

^jaaX^  U  Esp/  i^Ton  videncur ximnes  fimuVvoca»vredpc)0^ilii6r«s.;^i 
fiqmtmfii.  ^  oinoines  hoivpoflliic  0inul  fuccisdere}  quiaifion  .onrtQes  piifict 
ni*^*^     fimul  vivere,  arg.  Uiz. §.f  U  67.  %^7»  di  Leg^t.  L  69^^.3^  e^  ; .  pifiecft 

tic  Carfz.p^,  c.p*d,i6.tLjifeq.    Atverufnnoneft;»  quod  MaiMa^J^ 

Cdnjea.  yM.vd.  Ll4.t\t.,7:hz^\\m\^^^ 

&  nepotem»  iU^m  hujcr  &  inftitutis;  frarribus/ Mronifio^  cQt]inH 

fvifieis  prsreire.yQlui^»  ex  ratione  ch(u;icai;i2^i^  ^c^ogiiit^S/idU 
arpzu  d^  c.  9,  def  16.  h, ),  (^  def  17.  n.  4.  ^  Nam  pariter  (iifit  inftituti^ifDO^' 
fi^iul  coniundti  orationejadeoquefimul  vQcaci,  ic«^ttcunodtficitii* 
.  t0^  alceri  porcio  QJus  accreicat ,  concurfu  aucc^n-  nec^rio  patMi 
fiant,  .Neque  uvA  inepca  divinacio  cdncra  verbQr^m  fenntm&^ 
ufun*  admitcijtur  in  {bro>  ut  patet  ex  Boer.  d^^^^Ssn  i4.iGarpz.p.M  c:pi 
drf.  lA  n. 4^feq.  Hienim  omnes  fimul  Doflunt  eflet  &  teflatoc  coalfi* 
inul  iecit  h^redes>  at  omnes  cognati  (imul  efle  non  poffiifit« . .  t  ^^ 

Sedquid  dice^ndum  ^^.cafu,  vbi  teftator  ex  diverfi^^i&miliis  |uh»« 
des  con)iin<^im  inftitult  >  puta  fratr^m  &  fraccia  aut  forom  liberos? 
vel  fuos,  &coniugisproximiQres  CQgnafcoS)  ^f^ojQapi^fitctediaitw 
anpro.ratione  &numero  &miliarum diviiipnpiihfaeiunt }.  Pofierius 
afhrrtiatuir»  ita>  ut  fuos  CQgnatps  ex.femifiei  ii^oris  vero  coniingTii-. 
neos  ex  altero  %nlj(l^  Vocafle,  inteliigatur;'  qnia  cpnjiinjSlivd  nc^^ 
mine  eos inftituic^  inoeque pfo  una p^rlona  habeotus.  Cmif. jL\mm  (f^ 
f^lfm,  CdeCad.  toU.^  Nifippr  ^f!i^\iik^^ 
vid.L ij  pr.ffl dell^rJi^  Car^z^.}, ^•sAej.  1/.  tijficentm vokintag* 
leftatoris  waeturfuii{C|  uc  inTiriiibiisf  artiuiato^^  fiantt  d..Lij: 
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.  LiB.  XXVm.    TiT.  HL  «T  IV. 

DE  INIUSTO,    RUPTO,  IRRITO   FACTO 
.  0E  HIS,  <jlJ^  tNTESTAMiktO 

.  ,  DELENTUR. 

Q^\X  AnhononmipQ^eJJio.quadatt^^ 
inentwn^im^qmjUm  eih^ 

qiiodobratihabitionernjitn  ^ 

/  .    ,  '  .  tur^  fitfine  re?  .  \  .       ! 

RE  8^..  Eft  cum  re-  (quid  autem  fic  bonorum  po(le(iio  cqm  Tpif£«ii^,  ^^  ^ 
; veT-tfne  rc,  yiij*  apud.  Laut.  fag.  $54  i^f  C5[  Arav.  fyntagm.uu  49* .  verk.' 
jA^  ^im^jmf.  9*  /1 )      Sane  <H)m  voluntas  teftatoris  ex  tt()tio  i^  bona/  fMrm 
fuftmcridi€aturini.'7^#A»fiilfomideflet,  fihiftitatUshonGon-rJ'''*'**' 
^ueretur  h«redka^lii ,  tunc  enim  deficerec  iK)Iuntdi.;  » ^  Atqub  ^^* 
hoodiferteprobawp  exJL  2, /?r.7fe  5i?f>»  poJfiJfC^tM. '  iSbl  Wctot^ 
httnc^ordininirervat,  «fc  priinb  Venianc-  libert,  atliberis  «manci«^* 
pflfk  ^iriiyo  feiiatKnancibu^y  f)oridl:am  poi&ffio  ad  feripiosrarefv' 
ritur,  adepque  hi  cum  efle(^u  confequuncur  hsm^tatem/' Iddn^  ^ 
i]uo((ue  traditur  in  L  2%ff/Vnd&  Uh.  Sane  hujusmodi  beneficia  (}- 
ne  re  &  effeAu  fingt  non  debent>  nifi  ubi  ipfa  lex  fingiti  vti  v,  g.  hi) 
querela  inbfficiofi  tefiamenetr  ubi  datur  titulus  bonorum  poHi^o-^ 
nisfeiefex<F.  §./£>*.    ,  ,        .    ^     ^  -    / 

\  Obj«-£.  ft^^. jC  Unde  IfbM^  ^i  ^aincipato^  e«lia^edatd/  (li^ 
«iitem  prarterito>  ille  poteft  abinteftato  femiflcm  petere:  unde  (e^^ 
qui^Y!^^^^ '  ttftamentum  hoc  non  fuftineri,  indeque  (crlptum  ^oi^ 
hirfeferihabere quidem  booorum  pofleflionenij  d  L  17. 1/.  £; a  •  lelr 
iine  re.  &  fine  ifft&a  i  qtiia.  fit  caula  )nteftati>  y/«  £.  n 

^Vsf-StV.  ^d  Npn  loauitur  textusde  filioabftinente,  fed  ubi  teft^ ,,. . 
«oeritum  innrmatur,  &  caufi  fit  inteftari*        '  '    ,yi.cil^' 

'  Risp.  (2)  Loquitur  textos  de  fuo%  non  verb  d^  e^nincipajCi^f^  ^i.*  ^.  .  j    - 
pe  illo  omriinoTerum  eft,  quodeius  teftamentumiit.iblo,^^^      ^-  . 
Civili  nuTlum;»  indeque>  deficientefilip,  l^gicHgi  hxreiKs  ppterej         •  -^ 
Kacrfeditatem  pofRrit;    quia,  teftamerttbnullb,  nli5'*jU5  qujpw  * 

cft  0b  inteftacO)  in  hoium  ergo  pneiudicium  Prsttor  obulasinon 
'\^'  Ll  3  fer- 
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D$l^adi£>  fcit.  iii(|ui6UsfiituV^^/jt'^ftreftpitbt^«s>  IsemJV 
fi  bononim  po^fllOnem  noii  pecac^  vd  petete  nei|aeat#  valec  cb* 
ftameotura»  (juippe-nenrdcilni^iif 

kiftfB^  >«M>dcam«ivfuo<]uoq)Mboitof^nt^J[l«^ 

K%^..^'^E«>c  t^i^cmn  i^t>  fi  ef  uci,  &  iiCA'nuiItCft(e^bftdilleee 

velit:  6)0$  ei^oek^lio  &'beh«Hdum  id  «ft.   Incecim  manec  t^ 

.ibmeatym  ip(b  jui;e  ^ntilbp  latiosiB  JiUor»in>-9i^ilHis  ii¥ie  iiu 

guseficUrteft.  v  .     ,      ■'  ^^    ^-^  d  :.r} 

'^1^0%  aucem  nituivideturlnteefinim  &  eifHHM&||(iai|i»^flaiM«; 
jbNfat]^  cum  eciam  vemancips^.  pnecerltio  poft  /V0v.i^.'£ioiac.t^- 
menciim  ipfo  jure  nnlium,  idem  jus  obtiH^bic,  quod  ia  'Cmsf  oc 
iciU  abftin^te  pefthume  valeat  ceftamencum  ex  «equitate  i  quU 
.  cone  fcoxiiQisJus  qucficum  eft.  . .       ;     )    . :         :"  ^  q ;  3  .'i 

^  i»/  il^^mBftht  itmquf  Lm>  fr.  h,  qui  putanc,  agnacoc  Jii»  cdQbOi^ 
mrcferri.fcnptis  InnoBdibus^  pK  «apice  unde  :)i^itamu     iViennB 

-  VtKOVC  nonJ|iftiMtteftamentahu)usmodiin£ivermoo^(bijiii^ 
fsd  v\xkfHi:  voitecatts .  adeoqueM^9;%m  haeredum  Qit>fmf>mf 
£^iu(i.erfo(^and«>  abfl»neti  :&itayicium  qcu$.ce^'ac.i.|iG(&]^pgi)«n 
cis>  l^dii»jpcis  iii  prodeftj  ik  inufilisiiiufleCAU£a|*i;f^^4  W^ 
lHsitvie.(»^^«»ojricun»efre£/,"  .    >.   .  <  ,\ 

.'■  Oss.T>'7  t»(\»0f  q\iod4\(^tiaf:.i2^Jtff,pr>dei^t(0yff(^, 
C^,|uftiQ9ri::ex  ia^quitacetj^mentum^  llbonoEum  pofle/Co  di^; 
cb.gi»wbmt©ftji»pofleflionemauffer?epo?eft^  ;  1     ., 

Resp.  '  Loquitur  fpecialiter  de  temmeatQ  initOt  <^uo49qetjD^ 
q)4d^if$d|ifilfc^^yiti/e!  fufelatp»  >gt  .i^aa.  ia  prriu<k<vuin  icqgaA-' 


/ft 


'■ra    _ 


Cjjv.  It  4n,fitefi:a$nentmfitspfojurenuUa$^j^ 
ritodetvr0trektmUitatis?  ^    .       rl 

tMit.fH*iyy.^t,  '  AccUrate  loqiiendo  hon  <iatur  pra«eritorenM*diuift}f4l- 
49i.v^AV  \xijxa,  quotc.ftam,entumnulIumdicat,  nfcceoopuseft,  fed* 
JJUJ^^dattvei  ip6  petitio haeredicatis  ab  inteftato»  ac  fi  plane  nuHunju 
A^   '  tiiftamentnm  fiflet :   fi  jam  alter  excipiat»  teftamencum  adeile». 

tiinc  irepKcacvir;,  Id  non  ,valere  &  ^uUurii  eflfi,  L.  17.  A.  .5.»^)^.  B/. 

n.z.an»d4.  •''     •        •  .  '  i 


QfrllK  j^te^atorpq//lrprobibere:,nepraferitli^ 

\  ;  ,    nuilm  Mm  tefiameiitm?  . .  .  .  „ ; '    : 

0»>    £^§K/^.£<&v.fUbr^Ietytoluiita$^t^a((Coti»><pa^^ 

.„.  '!&(«  V  V^uonift  iifl^n[foiiCuft.i;,  qufa  ;i^^f^  ifi5c»nfft(latiV) 

icdd^a2^:i)«,'^0dconuoi^m>' «r.p9t«  <^o4t^ 
tatesnonrsguiFebat;  .  .-.  =':      •    ,. 

02^1  V;  '^pojiimtsiiiiperfe^us  rmfat  tefia^  _ 

*^  ncMe  fccmiiia  parit,  iedabomu  idqju»  daw^tflwKttir  «i  L  >JJJ*^vJ^  .^ 
ii>ifitl»tiGribb%t)i«dmvitii#ipieteftaMentUffl;        .:■.....: 


edfiritf}  •nteemn^  veruin^efty  noh ciflb cooHP»,'  qOalisr Dei^tilM' 
ffl4r.£.i;3;  neeiMegrtii^^  }rtr4ebet^e^3tta<i^  i 

^  -^v/.i  v;\  i  ^  V : .  ^eBmentmi  •V •:>  ■. Av;:;^::. /> ;..  i\  " 


A^ftttmAT 'v«i  q)ii<.^.<&:regidttff ; 'js^riisfcrtninis' fiabiiiktf. 


1-0  I  i 


/     '  teftailM»tUfnnuUt«niwddk/^f<f.j  prvKntasiicivtt^ 

;&nte  v^b  ex  sequitiice  prscorit^  cevlvKcit  tieflainenaun»  quod^ 
mel  tite  iaAum  eft;'         ;  »  .   - 

.        .      Ced^  atKeih  illud  ▼ititim  (i)  fi  fiUas-  etmnd^tmt  jsrMKJtvf 
■  .„■■'  i^onteabfttoeat  abooi8>isi«Braia^<i£$F.,{/«<^.i.    (s)  Sir^i^iaani^ 

«nceteftatoremmoriatur,  J[,.M.  pr.ir.  .'■■•. 

0«STAT  hQicpoftariori«(Ierco^r)'£.  i/*i^. /.      •"'   ^ 
-Resp.  Ibi  pofthumus  quidem  ance  patris  inorteitl  Mven-niCa» 
eft,  fed  pet  iiQAtseittty  Legis  Corrielie  conttia  pat«r  ant^  pellhu« 
'    mwn,  quifam~m6rCHus-fingicw'inmoinemo^ptivitAtis/^IR^X)llr^ 
'  "  humusnatusnondumerat.  •  ■.  i ;  -  .n^  ;•..    ,- 

$)f  c^  Stpaeer,prenmanceuxofe^  c«piciir»&iMto^onitdH^ 
Obst.  (i)t.2tdePoPb,:har.    .  '      -  .'*     '  '-- 

Resp.  Agicur  deeo,  uui'narcicbr  &  moritur  poft  mortempt- 
cris,  nosattttn^loqtiimafode^OyqutiVivo^pfttrfidMvdtCASdegKiqelR 
'      ,  quiillo  vwi»)Mtas.efti  .  '.: ..  ,    -'•  ..,•;•■         .•  ** 

Hadenus  autem  di^  tantum  locum  habenc,  li  vitiuita  ci(r»^r^ 
«  .1  .,^  £hira.ceftat39nsfpQntaneam«dVenerit>  &pofteace^veri^  %tB.fi 

'  iliudfii^o  teftacoris  (pontaneocontigeriC).  v^  g.-  Si  alyid.tc^iii^ : 
tdBi^iiTj  9i}carrogaadamfededici  non.  ft«Sicttii9Pf4^mieocBin' 
1\og;  ft} blacum^e , ;  fed  r^uiritur ,  «t  t^onjio  modo  ;dei;l«0iy»nc^ " 
fe  velle  ceft^m^m^  illlid  tcerufQvtierei  ^liifl  dtfc^^OP^d4^.4i^ 
fe^sfti^4i  non-tancum  enim  ceftamencum  defeoit,  fefd&ipft 
.  i^loiitas  tpftdt^Oris).  qt»akrdinderece(Ht;  ilUm  igtfur.voHiotac^  > 
rediifie  declarari  tjehet^.^/.  %f.deaonfoff:fgc,  tiM*.  .  ... . 

redisJegatadebemjttirJitefiatorfcweritttXih' 
, .-         •    '  •  rem  effepragnantem?   '■  - — -    / 

''^^"Vf IG ATVi;  quiaiii genere  tradituf  m L.  t. inf.  C  de  Voflh.lhtr.^ 
S«  itS^  ^y.rif^^m^P^^  ruptoteftetJWitttOTiihil  d«l|efi  neqao  p^ti  po(6C) 
t»rJH9tt»tiieq\i€  ibrdiftingu^ur>  air.pateciciverit,  'an  neiolverit^  praegnaif^ ' 

N  .^r. ;      -ttm  uxoretn  efie. .  Accedit,  qQodl^gat^  &  fideioommiiBi  in  jure. 
.    iiunqtiaai ceflent  idec^  qudd  tdibtor  ignOrer,  liberos  ^i  e£^  w^' 
-..  .,uasx:€}i^iin  Li^ ffydtf  Tnpf.t^  I^^^ 

■•  i  r^tdufaC deUk.p^r.  m  f:^^Dd'iM  putant,  teftatore  fcietlice ' 
iilcocemprftgiiaiiteiii,>yil]ere'Ibgieti^ii{non(oce,  auUtefler^, 

pnoti 


Et  DeBiS  QvAE   In  TfiSTAMENTp  DeLEJMTVr/    Vfi'   ' 

\         V  mfmi  - ,. —  : .■ L— ^: — '    ■  . 

[  -  priori  cafii  de  voliiritate  ejits  conftare  yidetur,  quod  non  obftan- 
te  graviditate  uxoris  legata  relinquere  voluerit:  pofteriori  cafa 
non  intelligitur  in  praejudicium  filii  legafle;  Idque  [^robant  (i)  ex 
X.  i/e  L  p  C  de  ^ur.  Cod.  ubi,  cum  a  filio  pater  codicilJis  rermqu^-^ 
tei  fideicommiffum,  ignorans,  alterum  fibi  filium  efle,  filius  alter 
folus  legata  debet. 

RfiSF.  Ibi  mifit  codicillo^  ad  folum  filium  hseredem,  eumque 
nominatim  rogavit,  ut  reftituac:  qua  in  re  cum  infpexeric  totam    ^ 
lAeredititem,  ejus  parte  ablata  corifiiat  edam  parcem  oneris  ex 
mente  teftatori)^  ceflare»    Ea  pars  igtcur  non  poteft  obtrudi  alceri; 
cum  in  fpecie  relifta  fic  ab  altoro, 

Insto,  quod  non  videacuronerdeus.  .    ^  ^  v 

Resp.  Oneravit  teftator  in  genere  &  v^rbis,  a  quibiis  noti  rc-l 
.  €:cdendum,  m(x  aliud  appareat.      (i)  Per  NWi  1/5.  c  3.  ubf ,  fuoj 
quoqoe  prcterito,  legata  valent>  fui  autem  atque  pofthtiqli  parl  \^ 
recenf^ri  debent. ,  ,  'v    * 

Resp^  Falfum  eft>  filio  jam  nato  prmrito,  lcgaca  deberi,  nec 
extra  Saxoniam,  de  qua  loquuntur  praejudicia  apud  Carpz.  d.  U^ 
,      ,^f*3*€  4^  receptum  hoc  jus  probari  poteric    Adeoque  exKoC     , 
jpi^quod  fui  jam  nati  &  pofthumi  pari  jure  cenferi  debeant,  fo* 
qmcur^  legata  non  deberi^  Vid.  fupr. L^ 5.  tit.z.q.  f.  ^fupr.  tit.de' 
Uki^pofih.  q.s. 

Qy.  VIIL  An  tejiamentum  ruptm  valeat  invimfh 
'   ieicommijjijiadditafit  chufulacodk^^^^  , 

Autor  putat.  tunc  demum  tale  teftamchtum  fuftineri  in  vini  fi-  i^ut,  ^ 
.  deicommifli,  fi  teftator  fcivit,  uxorem  efle  pr «gnantem :  Ve-^^*-,  veri 
rum  exratione  juris.diccndum,  fimpliciter  valere;  quia  filius  hocA/''*'^*' 
s      cafu  non  eft  exclufus,  fed  ab  inteftato  fucccdit,  &  vi  claufiite  co-^***'*^ 
dicillaris  fideicommiflario  detrafta  legitima  &  interdum  trebellia- 
nica ,  hcreditatem  reftituit,  L.  29.  §♦  ifflQui  tefl.fac.  L,f.  $.  2.  C 
deCodicilL.  Atque  hoc  porro  evidentcr  probatur  ^r^*  L,  21"  ^  ^(? 
Inoff.tefl.  i$ t.  fin  ff,  deU£r:infl.  ubi  parentes;  qui  ignoranc  liberos    ' 
fibi  fuperefle,  5c  eps  deceflifle  credunt,  teftamencum  in horum  fa vo- 
rem  confe6tummutant,  &  extraneos  hacredcs  inftituunt,  legataque  , 
rdiftquunc:  hoccafudiciturteftamencumpofteriusrumpi,aclegaca 

Mm  camcit* 

Go«jCEjI  JVR*  CONTR.  P.  IL 


'j94    LiB.  XJCVin*  TiT.  ffl.  Et  IV;De  Intjvsto,  Rvpt.  &c. 

tameii  &c^  valere^  cemfiimo  indicio,  legaa  &rfideicommifla  hon 
teilare  3deO|  quod  ceftacor  iffiioret^  liberos  libi  efle. 

E<]uidem  communicer  Dal  pucanc,  nihil  ex  teftamentOycIaufiilt 

codiciHari  munita^  deberi,  fi  conftec,  ceftacorem  nefciviflejuxorem 

prs^ancem  efle,  &  aequitacis  racionem  hanc  alleganCy  qiiod  pater 

*  ,  pra&matur  liberis  fuis  nihil  auferre,  nec  claufulam  talem  codicil* 

.    Iaremad)icere  voluifle^  fi  eos  noviilec:  Idqqe  ex  conje^ura  piett* 

'       ti$>  quse  legibus  quoque  fundatur^  vid«  L»  102.  ff.  de  Cond.  f^dem.  Sft- 

ne  oon  videcur  ceftacor  alienas  fuccefliones  propriis  anc^onere 

yoluifle^  1.^0^  C  de  Fideic^    Quibus  addunc,  quod  cum  donaao  inta 

vivos  hoc  cafu  revocari  poffit,  mulco  magis  legaca.  Conf.  64//.  L.  z. 

0. 144.  laut.  pag.  492.  ibiqueDd,  Brunn.  ad  Auth^Exvaufa.  C  de  Uk^         J 

pnet.n^/Jbique  iate  Dd.  1 

r    Qv.  IX,  An  mutata  voluntas^  indeque  teftamentum. 
rumpivideatur.finudisverhisrleclaret  tejtator^ 
fe  intejtatum  decedere  velle? 

£Jf'^^' VTegatvr:  cefttmejBCum  enim  non  nifi  alio  ceftamenco  fe^o 

mn^  ijc^  ^  aliaque  infticudone  hsredis  collicur ;  quia  iisdem  demiim  mo* 

*  dis  quid  diflblvicur,  quibus  conftituicur,  Z-  27.  C  de  Taflam,  U  4. 

deAdimJeg.arg.L.is*deReg,jfur.Dn.  Par.HypJnfl.L.i.tit.17:^.  6. 

Exc»  fi  decennium  elapfumficiadeoqueconftccdeperfeverantia 

yoluncacis,  vei  ex  Crium  ceftium  afferco,  vel  ex  aftis  publicis,  cunc  ir- 

licum  eftceftamencum  cam  ex  contraria  vohmcate,  quam  ex  curfa 

-     ^  decenHali*  L.  i/.  C  deTeflam. 

.  Obj.  L.L%.g.  Unde/iberi.  ubi  quslibetvoluntasteftatorisvide* 
tur  fufficere  ad  id,  ut  prior  ejus  voluntas  mutata  pricfumatun 

R  E  s  p.  Loquitur  textus  de  mutatione  reali,  qu«  fit  per  cancelk- 
tionem,  incifioiiem,  &alios  fimiles  modos* 
,  /  Hodie  tamen  nudam  revocationem  fhtim  valere  cx  communi 
Dd.  fententia  ufu  adptobata,  modo  coram  7.  teftibus  fiat,  ftacuunc 
Laut,p  4P2. Carpz.p.s.c.s>def.  ^.Dn.ParJd.  §.  f.  in  al/egat.VGmm 
vixeft,  utuniverfalem  dIehancpraxinafleramus^tum,quiaV.  L.  i/.. 
folum  cafiini  decennalis  curfus  excipic»  in  omnibus  autem  reliquis 
cafibus  jus  antiquum  firmat ;  tum  ratio  Dodorum,  quod  uti  voJurt- 
,  tace  fic  ceftamencum,  ica  concraria  voluncace  colli  poflici  hicfallit;  • 
mm  non  nuda  voluncace  fit  teftamehtum,  fed  principaliter  inftitu- 
ttpnehacredisiadeoqucnec  tolJipoteritconttaria  voluncac^  nifi  in- 

ftlCHCO 


EtDe  HiS  QJA»  Im  TEStAMlHtO  DBtBWrvlt*    i^ 


Attucoluerede:  tutiuse^oeftiniUislocis^idiiconcrariapciudsnon 
.  apparec»  in/ifteremtiomjuriscominunis» 

^  Qy.X.  Jnlino^quateflamentimclaufumeli^conjuko 
rupto^incifo^  tejimentum  revocatum  videatur  ? 

AFFiRM.  fiidiinumrupttiaieft,  quopaginsveItabuIsecolIigacae|£M«^>V* 
&  cui  (igna  imprefla  lunt ;  L.p.  C.  de  Tefi.  L.  i.  %.p.  f^  tiiu  de  Boii,  *^.r^- 
fojf.feci^^akh.  cumenimidemlinumilc^  quo  ligari  cabulte,  &cu)us  ^i^Iz^T- 
excremoiigna  inprimi  fblenc>  hinc  figna  ipfacurbata,  &noQ  ince»  $itgg,' 
^videncur,  nontantum^  nipfavfed&filinumhocaliquafuiparce 
mcifumTelconvulTumfuerit.    Undein /$.'p,  dicicur*  none^ 
lignacas.  ^  '    ..  - 

Secus  ergo^  niliudIinumveIillafignatancumconvul&runt>  gui- 
buscUu&iunttabulae,  nonquibusligatae;  nec  enim  hoopertmec    . 
adracionemteftamenti  neque  apertura  ceftamentum  vitiat. 

Qv,Xl  yfuteftamentumnuncupativumcancel/ationc 
_mltrtanentuJiq)ereoconfe6ii,rmpatur^fiNotarius    '     - 
illud  inprotocollo  nondeleverit  ? 

AFFiR^.  namteftamentumconfiftitininftrumento»&protocol-  £^  ^; 
lumfalcem  probat.illudfaaumeffe:  fiergo  illud  Igceravic  te-  49).  Tnb. 
fetorultro,  videtur  mutaiTe voluntatem,  L. }».  Cde  T«ftm,Ui.\i^  BmpiMr 
Vndeliberi,  '   .      •tkmtre- 

Ob/.  L.3,  deBs,  qu£mtcfi,  </<?/. ubicancellatoteftamemo,  tao* 
fummutatum  videtur,  quodindudumeft 

Resv  Ibifingulareeft;  nam  inodium  hsredumnomina  funtin^ 
ducb ,  indeque  valent  legata  ex  sequitate ,  &  interpretado  fic  contn^ 
fifcum^  q^ibonatanquamcaducavindicac*  "     _, 

Qv,liM.An,JiprioriteltamentoadJ£^aJitclaufulade  , 
nonmutandoy  illud per pofterius  teftamentumrimpa* 
tur,fiinpoJierioriprioristeJiamentiejusqueclau^ 
fula  mlkjiatmentio? 

AFFiRM.  (i)ipsrL(f^.2f.deM'Cod.\hi:  IJcetinconfirmationg 
codiciUorumpaterfaTffiliasadjeceritt  mnonaliasvalerevelity  quam  ^  'J^* 
-  fitamanufignatos.f^  fubfiriptosi  tamenvalentfaBab  eocodicilli ,  luet  m^jn,, ' 
■  netebe9Mnati>nequemanuejttsfcriptifiterint:  nwB  ea,  qu«poftea  ^rwfi  ^^ 


^jfci- 


^ 
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^eruntur,  prioribus  derogant*  (i)  Per  L.  zi.  pr.  de  Leg.  j.  ibi :  Af- 
frema  voluntas  pomrhabetur:  nemo  enim  eamfibi  foteftlegem  dicett,, 
jit  apriori  ei  recedere  non  liceat.  Nam  (3)  prius  teftamentum  per 
naturam  valere  non  poteft;  quia  voluntate  deftituitur:  teftator 
enim  per  aliam  novam  voluntatem  a  priori  recellit.  Et  (4)  fruftra 
dicitur,  pr^fumiextortum:  deeo  enimcum  nihilplaneconftet>  & 
nequecoadio^nequedeli^la,  neque  fadaprasfumantur^  omnia  pro- 
bart  debent.  Et  quid  fi  nemo  (rt,  cu jus  follicitatio  mctui  potuerit, 
vel  confter,  id  qon  fuiire  ?  Equidem  fi  teftator  certam  teftimenti  for- 
matri  &  riotam  quafi  charaderifticam  expreflit,  quod  folum  valerc, 
&  exqua  fpla  nova  ejus  voluntas  conftare  debeat,  aliud  eft>  nec  va- 
lebit  aliud  teftamentum,  ea  nota  carens;  quia  tunc  pofteripr  di- 
fpofitionon  eft  vera  voluntas,  qu«  deftituta  eft  fuo  cKara(5lere, 
.quem  teftator  dedit.  Eftque  hoc  optimum  remedium  occurren^ 
tollicitationibus  importums^  quas  metuit  teftator:  &  is  cafus  eft 
apud  Gtdd^  Pap.  dec.  127.  Sand.  L4.  tit.  1.  def.^  10,  Hoc  cafu  ergo  vo- 
lu^itas.pofterior  non  cft  contraria  priori,  quia  non  eft  vera,  ied  C- 
mula^^  nifi  Contrarjum  teftjtpr  dixerit,  &^  abroget  nota§j  quibusi|i 
priori  veram  a  fimulata  diftinxerat.  Quanquam  ex  ftri^la  ratione 
'  juris  contrarium  verius  fit,  propter  d.  L,  6.  §.  2^  de  ^ur.  Cod.  ubi  et- 
iara  diaraifteres  funt,  ibi :  vt  non.  alius  valere  velit^quamftmmanufi^ 
l^itfre^i^cJ^y&^r/p/c?/,  &tamenpofteriorvoluntasderogat  priori,  Mc« 
lila  heque  manu  fua  fignata,  neque  fubfcripta  fuerit. 

Obj.  (i)  L.  $2  pr.^eLeg.  3.  ibi :  Sedhocital&cumhabebit^  fifpecia- 
^  iiter  dixerity  prioiis  voluntatis  fibi  poenituifie^  t^voluijjiy  ut  kgataritis 
plura  legata  accipiat.  ^ 

Resp.  Teftamentura  tollitur,  quando  aliud  pofteriuj  eicontra- 
Tiura  efi*  in  quo  teftator  alios,  v*g.  haeredesi  facit,  qtiam  in  priori; 
ind.L.n.  autem  non  eft  voluntas  pofterior  contraria  pfiori,  fed  in 
primodixit,  cui  bis  legavero,  fcmel  deberi  vojo,  pofteabis  iegat; 
ergo  vi  prioris  teftamenti  femel  tantum  debetur,  quia  nihil  efl,  e? 
quoapparear,  receffifle  a  priori  voluntate. 

Obj.  (i)  L.  12.  %.  f  de  Leg.  u  .  ,        * 

Resp,  Ibi  idem  id  poftea  facit,quod  in  priore  dixerat^mnofbro 
.  cafu  contrarium  facit^ 


Qr 


'  Et  De  HiS)  Qva£  Ik  Testamento  Delentvr.    ^t? 


[       Qy.  XIIL  y^jjilw  rn  priori  teftamen^^ 
i  in  pojieriori  praterito^  valeat  tejlamen^^^ 

.^  flerius^  etji  imperfe&nmjit? 

AFFiRM.  inodo  PROXIMI  AB  INTESTATO  inftituti  fmt,  . 
L.  12  %.  fJe Bon.pojf.  contr,  /j^i.  tuncenimv^letpofkeriustefta-  ^^/  ^^* 
mentum,  &  refcinditurdemumper  bonorumpofleflionem,  a.  L.  li.  mo^hpefii^. 
idque  ita  ex  aequitate  prartoria^  tam  in  favorem  teftatoris^  ut  valeat  riu$^ 
ejus  ultima  voluntas,  quam  filii  conftitucum  cft;  quia  exhawedatio  ^  '^ 

injuriam  infert  filio,  quam  fi  impugnare  velit,  furorenj  patris  arguere^ 
&pr3Btcrca  caufam  ingratitudinis  non  efle ,  probare  aebet  r  merito 
igitur,  hisomnibusomiflis,  pofterior  voJuntas ,  Hcet  imperfeib, 
,    pr^fertur;  haec  enim  nec  injuriofa  eft  filiQ>  nec,  fi  impugnatur,  fii*  • 
xbrisarguitur^necprobationisonere  gravatur  filius,  vtd.  Gutieretz^ 

S*q^47*  .       ^ 

Ob  j.  Qupd  pofterius  teftamentum  fit  ipfb  jure  nullum  propter 
.  pmeritionem ,  indeque  prius,  qiiod  validum  eft^  eo  npn  vide- 
tur  mutari, 

Resp.  Ipfo  jurenonmutaturprius,  fedexaequitatePraetoria.    .*     ^ 
Insto:  Hic  videri  pra^judicium  filii,  eoque  xqututem  nullaai 
fobefle.  \ 

.  /  Resk  Imo  maxima  eft  a?quitas  filii:  nam  fi  prius  valeret,  hir 

teret  diflicillimum  remediqm  quaerete  inofliciofi  teflamenti,  con-       • ' 
tra,  hic  facillimun)  remedium  habet,  bonorum  pofleflionem  con- 
tra  tabb.  praetorium  vero  remedium  hic  datur ;  quia  fola  aequitate 
praetoria  fuftinetur  teflamentum. 

AUud  ergo  obtitiet,  nec  pofteriusteflamentum  fuflinetur/fi  > 
EXTRANEA  PERSONA  in  pofteriori  fcripta  fit,  d  L  u.  ibi:  f^  '< 
itajits  habet.  tit^  cum  is^  contra  quemfilitts  petit  bonorum  pojfejjicnem» 
mnmfilioi  pojjit  obtinere  h^ereditatemyfiiius  quoque  rcde  videatur  pe^- 
teie  b^norum  pojjej/ionem :  fivero  ille  nm  pojjit  obtinere  h^redkatem^ 
filiusquoque  exdudatur.  Ratio  haec  eft>  quod  Legibus  in  Iblo  hoc 
cafu^  ubi  proximi  ab  inteftato  inftituti  funt,  in  .favorem  agnato- 
rum  pofterius«eftamentum  fuftineatur,  licetfolennitatesdencianr, 
L.  20.  f  i.  €.  dfi  Tefiam.  adeoque  hoc  jus  derogatorium  ad  alios  ca- 
fus,  kgc  nonexpreflS^s,  extendinondebet*    Proinde  filhis  quo- 

[         que  ad  refcindeodum  teftamentum,  quod  .extranea  peribna  fcripta 

^         oon  fuftinetur,  agere  aequit^ 

L  Mm  3  At 


~»7i   L'».  K^/fH    TtT,  m.  Et  IV.  Db  I^yvsT:  Rvrr.&c. 
At  hoc  cafuquiiujue  re<)uin)ncur  teftps.  d  L.  i$.  $«  ^,  C  dfTe- 

Qy.XIV.  4n^  dejicient^hartdejegahdebeantur 
flaufulac<)dicillarisnonJit  addU^ 

tm.  fn^  VTi  G  A  T  V  i!i  ;qiiia  cptuin  t&ftameutum  df^ficit^npn  exiftente  haerole^ 

49).  verb^  l^  &  legata  ab  ha^ede  or^ftari  debent  qui  non  eft. 

^•^         Ejfa    ficlaufulapoaicillarisnsadjfeila;  nam  haeres  ab  inteftara 

fj^tf  v^^propter  claufulamadje(9feam  videtijrrogatus,  ut  legata  Scc  prxftet: 

^      .    ^    modo  e)us  folennia  adfint^    Auror  putar//7^«  ^i.  hoc  jus  hpdie 

fublatum  efle  propter  ^ov.  i.  ubi  videtur  nunquam  deficere  hs&* 

•  tes;  qiiiay  finolit  praftare  legata  ,  vcl  prpximiabinteft^to^  vd. 

legatarii  &  fideicommiirari^j  in^juslocum  fupcedunt^  Si  lucrantui 

hsereditateqi*  ^ 

Resp.  In  di<ft«  Nov.  h  nonagitur  de  cafu  deferti  teftamenti ,  fed 
VL^i  hxres  adiithaereditatem,  eamque  recepit,  (ed  noluit  prsftare 
]eg9ta*    Npnergoibi  qusritur»  ad  quem  peitineat  hsreditas  noa 
Bditac  nam  ea  ex  fola  lege  defertur,  fcd  fi  haeres  relida  a  fe  pm^ 
,  ifcire  nolit,  &tardet  ultra  annum,  qyompdo  fuceurrendum  fit  lc- 

.  Mtariis,  &dicitur,  licitum  tunc  eiie,  upveJ  proximi  abi  inteftato 
YelipH  legatarii&c^  eotum  prdrftationem  recipiant,  &  haereditsh 
cern  lucrentur,    Hic  ergo  calu^  plane  fingularis  eft. 

Qy.  XV^  ^ti  adfijftinendumtefiamentum^  emaneipa^ 
'    :       $10119  irritumfaGtumj  requimur  nova  voluntatis 

declaratio? 

tjfkf.  ^.  A  F  F I R  M  A T  VR ,  ( I )  quia  |>er  omnera  capitis  diminutionem ,  a« 
494..vcrb.*^  deoque&per  emancipationcm  teftamentum  irritum  fic,  §. -f 

^^"r^n^'  fi^*  ^^fi'  QBi^'  ^^^*  ^^^-  ^^f  Exftinda  ergo  priori  voluntate  de 
?^jf^^*^^'  nova  conftare  debet^  utpote  cum  ip(a  perfona  ,  adeoque  &  ejus 
^  -  valuntas  ex  fubtilitate  ,jnris  mutata  videatur,  Atque  hinc  ( i ) 
adeohssc  pecfena  ejusque  voluntas  toliitur^  utetiam  a6liones,  ei 
&  contra  eum  competentes,  toliantur,  &  non  nifi  per  reftitutio* 
nem  in  integrum.  faivc  fint>  i.  2.  §  u  ff.de  Cap.  min.  Idque  ( 3J 
confirmatur  ex  L.  4.^.f.de  Injufi.  rupt.f^c.  L  22.  L.  2}.ff.  ae  Tefi. 
^il  §^  ff  Inft.  eoiL  ubi  hoc  refertur  tanquam  privilegium  milTtare^ 
quodteftamentumjn  militia  oonfe^m  per  emancipationem  noQ 
C^UatuTi  fed  vaieac  qu^  exoova  voluncate^  cicrafpe«ialem  novst 

Tol«a- 
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Toluntatis  dedaradonem :  Qus  exci^ptio  firmat  regulam  in  ca« 
fibus  non  excepds«  Ec  cum(4)  id  in  terminis  de  arrogacione 
dicatur  in  L»  j^*  ^.2.jf^  Bon.  pofflfic.  tabk  eadem  quin  major  ratio 
erit  in  emancipatione}  quia  emancipandus quafi  fervus  fit  U 3.%.  1. 
ik  Cap.  min^ 

Neque  Obst  aTj  quod  per  emancipationem  non  muteturper* 
fona^  ejusque  ftatus  quoad  teftamentum,  utpote  quod  fakem  va--^  . 
let  in  bonis  caftrenfiDQSy  iaquibus  jam  eft  paterfamilias;  hoecqua* 
litas  autem  per  emancipadonem  adeo  non  toUitur,  vel  mutatur^ 
nt  podus  facultas  teftandi  augeatur;  &  )uni  patrisfamiKas  exten- 
^ncur,  indeque  firuftra  confirmari  videtur,  quod  exflin^um  non 
eft;  Nam 

Resp.  Emancipatus  in  imaginariam  iervilem  caufam  deducitmv 
h.  3.  %.  u  deCap.  min.  indeque  ex  )uris  fubtilitate  omnium  iurium 
incap^x  fit,  &  perfoha  civilis  in^oc  momento  mori  videtur>  adeb« 
que  nec  teftamentum  ab  eo  confe^m  valere -poterit*     Apparet 
crgo«  iliud  ipfum  )us  patrisfamilias^  vi  cujurde  peculio  caftrenfi 
teftaoaturi  exftingui^    Nec  huc  &cit,  quod  ilta  facultas  teftandi   ^^ 
emancipatione  augeatur :    nam  eo  tempore,  ubi  nova  illa  facuU'     ^i 
tisincipiCi  jam  exftinfla  eft  prior  &culus  ipfo  jure.    Sane  facut-      ■< 
tas  fe  obligandi  etiam  per  emancipatiohem  augetur,  &  nihilo       .  ^ 
minus  obligationes  a  filiof.  contrarar  ipfb  jure  exflingvuntur,  &      '^\ 
non  nifi  pcr  reflitudonem  in  ihcegrum  revivifcunc^  I.  j.  %.hda 
Cap  Min. 

Equidem  hodie  ha^c  res  udlicatem  non  habec :    Nam  fervifis 
Sla  qualitashodiecefFac;  cum  fervos  amplms  non  habeamus,  in- 
deque  cota  ratio  capitis  diminutionis  cef&t  ^  eoque  teftamentum    '  - 
durat.    Unde  &  hodie  quoque  obligationes  citra  reftitutionem  ia   . 
Jniegrom  fubfiftunt.  Vid.  Laut.  adttt.  de  Cap.  min. 

LiB.  XXVIfL    TiT,  VI-  '  *;  ■ 

DE 

VULGARI ET  PUPILLARI  SUBSmtmONR 

Qv,  l.  AnfubJiitutwre&edMat^^ 

if^tutlo  in  locum  dcmrientis  primi  fa&a? 

KTEGATr  Jtf  qtria  dantUF  fubftitutiones/quae  non  fiuflt  in  lociim  ''^''^•^AJ- 
*"    dcficient»  Wedis;  nam  (i)  fobftitutio^ptiplllaris^nuiiquam  2^^^ 

^^propriitfi. 
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fic  in  loctim  deficiencis  haeredis;  nocum  enim  eft ,  ica  fubihcQCum 
npn  eile  ceftacoris  hsredem  fed  ipfius  pupiili^  indeque  adeo  noa 
in)bcum  deficiencis  hsredis  fuccedere,  uc>  fl  haures  iubiiicutusia'- 
ihcuco  prsmoriacuryfubfticucusrubfticuco  nonacquirac  porciohem^ 
quamhic»  fivixiflec,  habicurus  fuiflec.  (2)  Cum  etiamfiliocx- 
heeredaco,  adeoque  qui  planehsres  non  eft»  fubflicuipoflic,  L.47. 
^*  h.  S.  4.  Infi.  de  Pup.  Jubji.  conflac»  non  omiiem  fubfticucionem  efife^ 
,  inlocumdeficiencisha?redis;  quiaficquoqueinlocumejus,quipla- 
^^  oehaeresiioneft;.    Acquehinc(3)inZ.4i.§.2.i&«defcribicarfubfticu* 

no  per  iblam  iecundi  hcredis  infticucionem. 

"  (^.\1.  /itifubJlitutusfubllitutovU^^ 

Jtitutus  inliituto? 

.    £^^  p^-  TJe s^,  'Novicer  ego  diftinguo incer  fubfticucionem  viilgarem,  & 
49«-  verb!  I^  pupillarem,  &  regulam  illam  vefam  efle  in  fubfticuciooe  vuJ-  * 
fihptuitts  gari^nonverQpupiUarhCxi&lmOi 

fihfthut^      Ponamus  igicur  cafum,  ceftacorem  prhnumy  Jecundumy  tertittm^^ 
&^*       ^/Wf»v«i»fibihaeredesfecifli/&pofteaijfafubfticui^ 

res.non  erit,  tertius  haeres  eftoj  fitertius  hcres  non  eric,  quartus 
h^res  eflio: /m/Wfubfticucus  moricur,  ejusqueporcionemacqui- 
xMquartuSy  poft  cercium  moricur^r/;z;/afj-;  hic  jam  quacricur:  quis 
hiiic  fuccedac,  zn  fecundus  y  vi  juris:accrefcendi,  ^xiquartus^  ^ui, 
cum  fic|fubfticucus  fubfticuci,  (i^  e^  tertli  pra^morcui,)  videcur  cciam 
'    ,  fiibfticutus  inftituco,(ive.  jpr/po-) 

.  R Es  p.  In  cafu  propofico  (  qui  de  vulgari  fubfiitutione  loquicur, )  • 

•  omnino  dicehdum,  quartum  prxkrridchQteJecundo,  &ficfubffi- 

tiicum  fubfticuco  eciam  efle  fubfticucum  inftituco*      Ratio  evidens 

haec  eft»  quod  ceftacor  ica  fubfticuendo  non  hseredibus  fujs,  fed  li* 

biipfi  h^redem  fcribere,  &,  ne  ipfe  inteftacus  decederec,  pra^ca- 

'  •  Vere  voluerir.      Hinc  ergp  pmnes  ica  fubftituci  /unc  haeredes  fuc- 

^     -  •  ceflivi  folius  ceflacoris,  fiproinde/m/«/prcBmoritur,  &pofteum 

;    /  primusy  &  neuter  haeres  eft,  jam  ad  haereditatem  tcftatoris  ex  vo- 

L    ^  luntate  e jus  expreffi  quartus  vocatur,  eoque  iprxhttxxrfecundoy  ctii 

felcem  ex  tacica  voluncate  4iccrefcit  portio.  defunili,  indeque  lo- 

\  cum  ^on  habet ,  ubi  exprefla  voluntas  exftat;    Atque  de  tali  vuU 

K    '■       '     .  gari  fuBftitution.e  exprefle  loquitotur  textus  in  L.  27.  j^  A.  eS^  §.  ^. . 

:,  Infi.  de  Vulg.fubfi.  ubi  fubftitutus  ucramque  partem  didtur  confe- 

t  qui;&fabftitucit  &inftitttdu 

^  AUud 
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Almdmttme^  mpupiUariJuif/ihifihw:  Sienim  quatuor  illi 
jnilitun  fintfilii,  &iprim  impi/beri  iubftitutus  fit  tertiusj  huiciin- 
puberi  quartus^  tertius  vero  intra  pubcrtatem  pioriatur,  fuamqi(e 
pordonem  ^Aquarttmt  fubftitutum  transferatT  &poftea  demutH 
/r/iwifj deccdat;hoc,  inquarh,  cafu^/^miz/nonconlequiturportiQ? 
ntmprimi  ^  &hadentis  fallit  regulat  quod  fubftitutus  fubftituto 
yjdcawp  emm  fubftitucus  inftituco*  Ratio  evidena  haec  eft:  ouia 
fNipiJlariter  fubftituti  nunquam  fiunt  haeredes  teftatori ,  uti  vulKa** 
riter  fubflatuti ;  (quod  vel  exinde  apparet;  quia  pupillaris  fubfti* 
itttiononfit,  nifi  Hib  conditione :  fip/ius  hareserity  (^intrapuber- 
iMem  decejferit ;  fiergo  filius  haeres  i^xiftit^  definit  efle  hsreditas 
teftatoi^ts:  quse  difierentia  inter  pupijlarem  &  vulgarem  fubftitu- 
^oneniictin.terministi:adltur/>i/r  Infl>  de pup.  fubfl.)  kdixxht^^ 
^ti  fiimt  faicem  hsredes  ilJis ,  quibus  fubfticuti  fuat »  adeo^ua 
fuarsus  £ikem  eft  ha?r§ft  tertii »  &  hic  hseres  primi.  Ex  quibus  jani 
iiltro  f  ;^iuitur ^  pramortuo  tertio  totum  Jus  fubftirutionis  exftinSum 
efieraubnepr/W,  &  fic  nec  ejus  fubftitutum  quartumm  hujus  por- 
jtionem  ius  aliquod  habere^  neque  ex  fubftitutione  propria «  quia 
itt.hu)Usfubftitut/ionis  tantum  eft  heeres  tertii\  neque  ex  fubftitu- 
uoiiQ  tertii  \  quia  hic  .deficit  ante.  ihftitutum ,  &  fic  omne  e)us  jus 
fuccedendi  morte  exfpira vic  Hocergo  cafu  vocdxxff fecundus^  noiji 
quidem  jiire  accrefcendi^  quiahoc  ceiTat,  ubi />r/m/ lomel  hsres 
ex^ty  led  quia  cau&  fir inteftati  >  indeque  concurrunt  omnes ,  qiii 
flbincieftato  ineodem  ordine  vocantur, 

Atquedctali)»/tfi7^ri  fiAjfti^  in  terminisagitur  in  L  47*  h, 

QuihMebatflliumQJiIiam/mpiiberesy  inflitutofili$  hdsrede  filiam  exr 
heredffvit^  ij^fifilius^inti-ajmbef-tdtemdecej/iflk^^  filiam  eiderh JubJH-' ^ 
tuit  xfedfilUfimuequam  nuberety  decejjiffet^  ux^remfuamy  hemfororem 
fiiamfukflituii^  Qufiro.cumfiliaimpubespriordeceff'erity  deindefrater 
ejus  impubes ,  anjiln  bicreditas^  aduxorem  aSfon^rem  teflatorisjurefub^ 
fiituiioftisprtiheifl  liejpondi fecmtdurti  ea  j  quaproponerentur^  non 
fertihef^ei  ''-    '-        ■  /■  * 

•    Insto,  fecundam  fubftirutionemhicnon  efle  pupillarem. 

Resf.  Dumimpuberifili*  fubftituitur,  eft  pupillaris  fubfticutlo, 
etfi  in  cafufh  aliqucm  ultra  ppbertatom  extendi.  videatur;  &  cjuia 
Ai^,  fc.  fopponitur)  intrapubeiTatem  decdtifre,  adeoque  pupillar 
rem  fubftitutibnfem  effciftum  habuJffe,.de  alia  fubftitutione  tcxtus 
inteliigi  neqiiit.  ^  -    • 

•     Nn  •  OBsr, 

-   iGocpEJI  JVft.  CONTI.  P.  YU 


\. 


.   '     t^  XiB.'xxvm.  fiT.Vi. 

c  Obst,  Ljf2,h^  ubipupniariterquoquefubftitutusindiflinde 
tfltnrnifquc  portionem  acquiric ,  &  prirtii  &  fccuadi  filii^  fivc  illc ,  five 
hic  praemoriatur. 

Resp.  Ibi fubftitutusquiseftutriquefilio,  adeoqueplane  quao» 
ftio)ioneftdefobftituto  fubftituti. 

Mehs  ergo  rio vae  fententiae  haec  eft :     In  vulgari  fubftitutione 

*4)mnes  fdbftjtuti  etiam  fucceflivi  funt  hcpredes  iplius  teftatotis,  in 

*      _    ""pt^piUarifah^imtxont  vero  nunquam,  fed  ibi  fubftituti  furtt  iakcm 

'        ~     haeredesiis,  quibus  fubftiruuntur,    Unde  uitro  jam  fequitur ,  ia 

/r^/cafu  fubftitutum  fubftituto  etiam  efte  fubftitutum  inftituto^ 

3uia  teftator  plurcs  fuccefllve  fubftituendp  fibi  caverc  voluit,   ne 
eficiente  uno  ficiriteftatus»  adeoque  quabdiu  iinus  adhuc  fupcr^ 
cft ,  ille  ad  haeredicatetn  teftatoris  cx  e)us  voluriftite  vodftiar.    P^ 
^eriori cafu fubftitutus fubflicuto  noii  videtur efle  fubftitCrtusinfli* 
tuto;    quia  tota  ratio  ante  allegata  nmc  c#ilk,   tefi:ator  enim  ioi 
:fubfticuendonorffibicaverc  voluit,  fedfuisimpuberibus,  1.  •  fingu** 
-      lis  hsnredesfecit :    fi jproindc  unus  fubftitutus  aeficiac  antehseredeoi 
inftitucum,  eoque  uibftitucio  exftingvatur,  fubftituti  fubftitutus^ 
morientepoftea  inftitu to y  non  poccft  hujus  portionem.capere ,  noa 
foajure;  quiaejushxresnoneft>nec)lireejus,  cuifiibfticutuifmci 
^    quiaomncilliusjusprjematuramcMteexftiniftrimcft* 

QvJIl  QiMJifubjtitutmfi^^ 
iiusf.  tefiatorautmputeiyeumejfefui)urts^  anfub- 1 

JiitvtiiSyandominuSymtpaterp^^ 

■^  ^  '♦'.■■   *  •  .  - .  • .  ^ .  *      '•'.*.  "  ...•".." 

^^* '^"1? ^^^*    Subftitutug  exratione  )urispraBfertnr,  -itQxfoeciaU  Lcgc 

495.a«Jver-  IV  Tiberii  di viditur  inter  utrumque* S.fin.  Inft.  de  Vutg.fuhfl^ 

'llSlI^       Sedanxquisportionibus?  Amm.d,^,fin.§.4fJrm. deHer.ii^^ 

i^tre.  Obj.    {i)L4s^.f.eod.^  ,      '^     .  •    .        ' 

.  R  E  ??  P.  ( 1 3  m  non  fiiic  quscftio  de  tota  haereditate  inteix  doinf^ 

\  hum  &  fubfticucum  ^  fad  de  uno  femifle ;  quia  de  uno  cantiinj  fijmifle 

decidicur,  anad  fubfticucum,  anad  dominumperQneat/deakero^i- 

hil.     Ergo  unus  tantum  in  quseftione  &  lite  fuit  non  akeri     quia 

alusetiamdcakerodecididebuiflet*    Cumergo  JCtu&dicatj    ia 

hoc  cafu  femiffes  fient ;    certum  eft»  illo ,  quem  pra  manibus  habuii^ 

cafu  non  fuiflfe  dubitatura  dc.  co  fcmifl^e ,  de  quo  nihii  rcfponder, 

fedde  l3kero  folo/     Alcer  igicur  vel  ad  alium  alkjuem  cohwcHj 

4em  , .  vel  ad  i^fum  fubfticutum  )urc  aliquo  infticucionis  percinuit; 

•■        -  Zdquc 
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Idque coiiftat  (z)  ex ftatim fubiefla L* 41^ h^  ubi quod di6lum eft d^  « 

imo  fenQdfle»  dicicur  de  tota  hsredicatet  ^t  certum  eft  ( } )  in  tota 
I^e  uatam ,  qus  perfona  potior  >  non  quae  cuique  ^u^ntitas  de[)ea« 
tur,  quieri ♦  Equidem  (  4 )  Alc.  k  Dijp.  x^  ait,  in  antiquo  codice  legi 
SM7/^ii/2077r(?i&/fr^^iri»9,  fednonopus  cumde 

eononqusratur.  /       ' 

Obj*  (i)  Z^j^Ci^abi;    HincNB,  praftmmonesjufismnfequiv^'^ 
bmiaiemfic. 

.    Rfisp^  Agitdemiiite>  cujusfolavoluntasinfpicitur,  nonpra? 
fiimtio  juris^ 

Qv.  IV.  Aninjiitiitus^  ciii mdgaritcfjubjtitmtur^ 
dejinat  ejjefuus  ?. 

Fsemittendumeft,  intereffc<ftuspatriaepoteftatisrccenferi,  qupditini.  j^  • 
fifiuspatrifuus&riieceflariushcBresfit,  indequeadigipoflit,  ut^W.  v«b# 
ad6at  hawedicatem :    fi  vero  patcr  huic  fuo  filio  vulgariter  f^bftituit,*^^^^  , 

Tidecur  illam  neceflitatem  reinittere ,  &  per  formulam ;   fihares  nm  ^^  ^^ ; 
mr,  «jusarMtrioi^elinquere,  numveliehcresefle,  numnon. 
-     lBncitmqir«runtDd.  ahfiliusperhancfubftitutioriemdefinat  ^ 
fj9&iiius,    quiadefmitefleneceflJirius? 

Resp.  Suitas  non  taritum  confiftit  ineo,  quod  filius  fit  ne-  ^ 
cefTtrius  haeres,    fed^principaliter  in  jure&vinculo  illo  patri« 
poceftatiSf  cujus  eflei^us  ^uoquehiceft,  quod  filius  ipfo  )ure  fit 
Aa^res  citra  aditiotiern,    Licet  ergo  unus  ille  eflfedus  fuitatis  fob-     ,\ 
^  ffitutione  hac  collatur ,  &  neceflicas  fuccedcindi ,  in  fa vorem  patris^ 
introduda,  abhocremittatur:    nontamenreliquajurafuicacishoc 
^pCoremifla  videncur»    Sane  jus  pacria?  poceftacis ,  quod  ex  lege  for- 
mam  habec ,  non  ex  riuda  voluncacc  pacris ,  fed  modis  demum  lege 
conftimtis»  &  v,  g*  juftiiemancipatione  ^olliturt'    Atqiaehinciuus 
etfifiatvoIuntariws,taraenipfojurelmeseft/fifeimmifcer,quiata^^^  .      .  .  .^ 
tum  ineft  cond itio :  fiveltt.    Ea  ergo  exiftence,  manec  ipfo  jure  hae-      ;  ' 
tes,  omnesqueefre£tas,quos  nuda  fui  haercdis  exiftencia  producic^ 
manent  ,    -  * 

Qv^  V*  Aiicafuspotentiacqrumvo  '!"' 

A  pf)rm*  noa vi  &  prQpriecateverborum,  fed  ex  prsefumca  vo- ^«fc >» ;   . 
T^  luntateteflatoris&rationisparitateeadem,  quatacitafub  ^^         ^^^^* 
preiia  continetur;  fcilicet, .  quiafubftitutumfemef  admifitinhaere'^**'  ^^* 
disiocun>  ttUquos  iumquam<^ .  m  cafibtis  ergonoQ  exprefli^^  cum 

\k-  .\  Nn »  quae-. 
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t]\ixritur  >  qiiem  maluerit  teAator  in  hac  parte  ?  {^efpoQdendum  xm^ 
quey  eumyqnemconftat  ^  voluifle  ali^uando  h£redem»pr8eiis»quos 
quoad  hanc  partem  nunquam  vocavK»  Ettalis  extenfio  expf» 
JUimtsimente  teftatorismanifcfteeftin  L^,4.^.  C^^S-T^f^-  Gomez.  i. 

R  E  s  p.  Non  poteft  uUa  ratlone  praefumi ,  .teftatorem ,  quj  dlxit 
intradecemannos^  voluinb  intra  quatuordecim  annos;  (i)  qiiM 
luec  contradi^l»ria funt>  intrtdecemannosj&ultradecemanno^ 
Imo  {2)  quia  nullus  hiceft  cafus  omifrus,  qui  contineri  podit  fub 
exprefla  >  juxta  d,  L.  4.  pr.  h.  Nam  qui  exprimit  t  ii  intra  decimum 
annum  moriatur,  eifucccderedebereTiuum,  isquoqQeexprimic^ 
poftdecimum  annum  fuccedere  non  debare. 
'■  Ohj^  Ljo.de Uh.f^pqfih.  . 

R  E  s  p*  Inftitui  pofthumus  neceilario ,  8c  exprefle ,  &iii  omnet « 
caifusdebuit^  aliasproprsteritoeft^  atfubftituiimomnescafusne* 
^fle  non  eft :  inftitutio  enim  tacita  non  datur 9  quin  nec  valet*  (ed  fi-^ 
liusinftitutusfubcQnditione,  uthic»  eftprseteritus.  Adde»quod 
«Huscaiusfit^  &certumeft,  noiicontin^rij  vivo&morcuopatie 
hdtum  efle^  ^ 

.  Ob j.  L;2p. $•  f/.  eod  L.2i.  pr.  SoL  matr.  Lfin.  C^de'lnfi.fifab0.  L. 
W.  pr.  de  Cond  (^dem^ 

:*  Resp.  Noaquodlibetfiibquolibetcondneturtacite,  fed  (i,  uc 
hic »  e&dem  ratlo  &  pr^umta  voluotas  (it >  qua?  in  iliis  &  aliiacafibus 
ceflat.  Add.  h S^*  S-/  L.si*  de  Acq^  velomhu.her^  ubi  nemo  fut>- 
ftitutus  eft, 

Qv.  VL  An^fifliusf.cuiquisfubjiitutus  eJlnoUt,  adire 
bareditatem  Jubjtitutusfuccedat ,  anpater? ' 


^  Mf»  TIe  sp.  Olim  fubftitutus ;  quiapater  lion  poterat  hacreditatem  ctr 
«d     lY  pere,invitofilio:  ergoextititconditio:  fih«resnonerit. 


Lm^  fag. 

491    t  ' 

^ftwgvi-      Hbdie  fecus  eft ;  quia  p^ater ,  invito quoque  filio  >  poteft  adire ,  per 
HM^,  Lfpr.cdeBon  qu/elib^  ergonondum  extitit  conditio;  qula  pater 

hsacs eft  ex  perfona  filit  y  cum  habeantur  pro  ,una  perfbxia  ^  &  per« 
indefity  quiseorumadeat;  &fententiatemtorisexmente  Legis  c*- 
pitur  Et  fruftrarefporTderuri  ^uodhoc  cafij  fiUuspatrem  non  h^ 
ciathasredem;  quiaetfinonaditione>  tamen  inftjtuttone  fiu  pafii- 
^    .  ra;  racioeniaiit  curcoadido:  fib4tru§rhpm£xm%m^ 

•  ^*'-  '  fatrem 
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fMrem  haredem  fecerit ,  hsc  fola  eft ,  quia  juris  intelle<5lu  pro  eodetn 
id  habetur >  ergo  &  poft  d.  Lfin^  pro.eodeca  habecur ,  fi  pater  fblus 
«dcar» 

Ob j*  L.  y.  SfdeAcquir.velomtu  h^r^  ubi  nec  ojimfilius  fihe  pa- 
werepudiandohuicnocebac,  nec  paterlinefilio. 

Resp*  Nonrenunciaciopacris»  fedutriusque  valebat^  adeoque        .  ^ 
altera  non  nocebat  filio  >  qui  adhuc  adire  ex  lufTu  pocerat  y  f^d  pro- 
hibitiopatriSf  ne  fiUus  adeit;  nocuit;  quianonpqteratadire»  nifi. 
patrisjufTu*    Hochodiefublatum. 

(^,YIV  AntranstmJJarJibcendesprafi^ 

fubjtitutis? 

A^FFiitM.  idquedetnmsmiirariis  exjurefuitatis  &  fangvinis  indu-  x^g^^  ^w 
**  bium  eft*  Sand.  U  4.  tit,  i,  def.  /.  (ed  &  de  transmifliQne  ex  )ure  4^.  veA» 
deliberandi  idem  afTeriraus  cum  Struv.  Ex  33. tk  97.    Rmo  {i)fiixtra» 
h«c  eft;  quia  nondum  exftitit  conditio^  h^eres  non  erit;  quippe  *^  it^ 
dicinonpoceft,  quodnoiuerit  efiehsres,  cum  nondum  fe  decla* 
rarit,  nec,  quod  non  potuerit,  quia  capax  fuit^  fed  &  morte  )us  ipfius 
'  adecKidinonfinitur,  utiinrei^uis,  quia  adhsredestransmittiturs 
ergo  non  poteft  dici ,  quod  nbn pofiit  adhuc  adiri  hsreditas;  qui^ 
finim  jus  omne  jL  &  ficetiam  )us  adeundi  transmittit  ad  hsredes  ifto& 
<  t )  Per  L^  un.  %  13.  C  de  Cad.  toU.  ubi  fubftitutus  demum  fuccedit  non  '  ~ 

tdica  hsereditate  quando  illa  non  transmittitur,  non  vero  in  cafa 
pcimum  ibi  memorato ,  cumtranfit. 

Obj.  Subfticutus,  quiexpreffamhabetvoluntatem,  potiorefle 
debet  transmiffario,  qui  tantum  cx  benigna  interprecauone  Legis 
venit:  difpofitio  enim  hominis  facit  ce(uredifpofitionem  Legis. 
Resp^  Negacur  fubfticucum  habere  difpofitionem  hominis 
quamdiu  nondum  exfticic  ejus  condicio;  quia  dici  non  poceft  non 
eiTe  hsredemt  qui  adire,  vel  proemorcuus  jusfaum  adeundicrans* 
mictere  ad  alios  pqcoft» 

Qy.  VIII.    Sibceres  minor ,  cui  quisfubjiitutm  efty     . 
adiitquidem ,  fedreftitutus  repudiavit,  anfubjtituttts 

fuccedat? 

NfiGATyR;  (i)  quia  fubftiuicus  deficic,  quoties  inftitutus  ha?fes  ^JJ'-  Pf^ 
eft,;/..?-  C^de  Vulg  £<>«^p  y2<*/acquiinfticucushicadiichaere-  ^^^*  '*"*. 
i'        dicaccm»  &fic  v«e  haeres  cjdlicit^    Etfi  vero  u)  poft^^  contra 

Nng  *  adi* 
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aditionetn  reftituatur,  tamen  ipfo  jurc  manet  hxres,    &  a6liones 
'  dire6lx  ipfi  &  contra  eum  dantur ,    ac  beneficio  demum  Prietoria 
onus  &  commodum  ei  aofertur,  &  hoc  fenfu  redein  L  /^  ^    i$^ 
deMinor.  dicitur,  quqdfemelh^reSi  femper  maneat  ha?res.    Ac 
cedit  (3)  quodreftitutio  nunquam  profit  majori,  prodeflctci  au-^ 
tem,  fi  fubfticuti  jus,  impetrata  a  minore  reftitutione^  revivi(ce» 
ret    Atquehoc  {4)  interministraditurin  d.  L.  7.  §.  w.  deMinor^ 
"  fci:    SiautempriHsmnpradiitharecbtatemy  mox abfientus fit ^  fuhfiu 
tutum  pupillo  jervum  cum  libef^ate  non  pojfe  hdtredem  exifiere^    nefue 
-hbertim  ejfe.    Necjue  (y)  dici  poteft,  hanc  Papiniani  fentenaam 
ab  Ulpiano  in  illa  ipfa  Lege  Improbatam  effe:      nam*  falfum  hoc 
effe,  ex  ipfa  infpeftione Lcgis  apparet.    Tria  nimirumdocuit  Pa- 
'  pinianus:  (i)  minorifubfiitutumfervuntnecefiarium^repudianteqtd- 
dem  hareditate  minore ,  neceJjTariumfore;    {2)  (^  fifuerit  refiitutus 
minor^  liberuni  nihilominus  manere\    ii)  fi  autem  prtus  minor  adii$. 
,  hiftreditatem,  ntox  abfienttts  efi  y  fubflitutum  pupillo  fervum  cum  liber" 
tatenonpojfeh^redemexifierey  nequeliberumejje:    hccautemUIpia*» 
nusnotanter  nonper  omnia  vera  efle  ait,    Qyaedam  ergo  vera  (iintt 
indeque  videndum  ^  in  quibus  a  Papiniano  difcedat :     nimirum  iii 
jfolo  iecundo  cafu ,    quando  fci  i.  h<eres  abfiinet  fi  refiituitur :    nam 
fubftitutum,  haerederepudiante,  nontantumliberumfieri,  fed& 
neceffarium,  ait,  incafu:    fih^-editas fohendo  nonefi;    cujusyei 
ratio  exftat  in  §.  1.  Infi.  de  Har,  qual.  (jS  diff.    Qua  fententia  pofita, 
UlpianusadrationesPapiniani,  quod  fubftitutus ,  reftituto  mino- 
*e,  nonampliusfithaeres,  refpondet,  falfam  eam  effe  rationem ; 
quia  qui  femel  hxres  exftitit>    femper  ipfo  jure  manet  haeres,    d^ 
L.  7.  §•  '0.  ibi:    hlonperomniaverumefi:    namfinonefifolvendoha'- 
reditasj  abfiinentefeharede,  (^D.Piusrefcrijfitjf^Jmperatornojier^ 
fiquideminextraneopupillo^  locumforenecefariofubfiituto:     f^quod: 
aitliberummanere:    taleefi,  qtiafinonf^hneresmaneaty  cumpupillut 
impetratrefiitutmemj  pofieaquatnabfientusefi:    cumenimpHpillush^^ 
resnonfiatt   fedutilesaHioneshabeaty  finedubioharesmanebity    qui 
femel  extitit.    Exquibusproinde  apertiffimum  eft.    Ulpianum  lal^^ » 
tem  circafecundum  cafum,  fi  fcil.  hieres  repudiaty  &j)oftea  rcft}- 
tuitur,  Papinianidodrinamimprobaffe,  quippequiafl!erebat,y&*- 
fittuiunifaltemliberumfieri.    Iniquum  hoc  arbitrabatur  Ulpianus 
mcafu ,  ubiharedita^  V(meflfolvendo\    quiafi fubftitutushaeresnoa 
manet,  ignominiofa  faonorum  venditio  fub  nomine  reftituti  hse- 
rcdisfiendcberct,  $,  u  deHntr.  qual,  f^Sf,   Froindeadeumfi.' 

nem 
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wm  eciam  cmn  efF?du[nian,et  haeres>  nec  fcrvus  abftinere  potefti 
camlibeccatefn  ejcadinone  confecutusfic,  Apparetergo^  inhoc 
cafu  iecundo  Ulpianum  ex  fpecialilliraa  ratione  corrigere  fenten- 
»  Wm  Papiniani,  &  eum  fubftituto  noraen  hacredis  tribuere  non  in 
'  cius  commodum ,  fed  ad  fuftinendam  ignominiam  venditionis. 
Conftat  igitur,  ncquein/^r/»/(^>  neque  in /m/Vcafu  Papiniani  ali- 

Suidmutatumefle;  noninpr/wj  Quiafervus,  repudiante  hsere- 
c>  neceflariuseft,  (ivehfleredicasfolvendofit,  ijvenon,  d.  §.  i^ 
non  in  ter^io;    quia  infpecie  Ulpianus  loauicur  de  cafu,  ubi  htcres 
repudiat^  ibi:    abftinentefehierede\    &foiamfllam  dodtrinam,  ubj 
Papinianus//*^'»;»77;^;^^dixic,  &quieft  ipfefecunduscafus,  rc- 
iiicat)  ibigiicfubfiftit,  necadcerciumcafumprogredicur.    Cercum 
ergoeft»  in  d..U  npn  dubicarit    an  ipfo  jure  hsresmancat  fubfti- 
tutus>   qui  femei  adiiic^    repudiance  hssrede,   &  poftea  benelicio 
Pra^toris  reftituicur ;    fed  an  cum  effc^tu  hacres  fic  >    &  hoc  negae 
Papinianus^   quod  Ulpianus  reftringit  ad  cafum >    fi  hcreditas  fic 
iblvendo:     fi  cnim  non  eft  rolvendo ,  tunc  etiam  cum  effe6lu  fic 
.  In&r^,  fed  ad  eum  faltem  fincmy  ut  tunc  ignominiofa  audio  ejus 
m>minefiat,   ^.  §.  i.  Denique  (6)  procpnfirmanda  propofita^ 
iiobis  fententia  allcgari  folet^.  fin.  ff,  de  Succejf.  ediB.    ubi  priore 
cognatOi^uiadiic,  repudiante  hjtreditatem^  pofterior  cognatus. 
noaadmitticurt  ecfi  prior  refticutusfc  abftinuerit,  fedfifcus  fucce- 
dic    Videtur  cfgo  exinde  ^onftarc ,  pofteriorem  haeredem  jlditio- 
due  priojri?  femel  exclufum  in  perpecuum  videri  exclufum»  ita^  uc 
noai^viyifc^t  jus  ejus»  licet  prior  rcfticuatur,  quia  hic  vere  femel 
Jia»^s^Kfl?tit*/  $ed>  fidicendum^  qnodresefty  textashic  dc  pla- 
ne  alio  cafu,  &  de  jurc  anciquo  loquicur  y  nec  ad  fubfticucum  ap» 
|)Hcaripoceft :    nimirum  loquicur  cexcus  de  agnaco  poftcriore >  qui 
4>liro  nunquam  vocabacur>  exiftence  priore  agnatOi  adco,  ut  five 
J^icadif 6t  Wedicaccm ,.  five  repudiarec ,  fivc  refticucus  abftinereii 
iUeifoJa  exiftewia  prioris  lA  perpecuumexcluderecur,  &  fifcohac- 
dawJitas^  exclufispofterioribusagnacis,  delaca  fueric»  XJlf,  infiragffh 
t  tit.  ^6.  %  f  •  §.  7.  Injl,  de  Legit.  agn.  fiicc.     quod  jus  demum  a  Jufliniar 
.no  ]AUit;atum  fliic  in  d.  §.  7.    Exinde  ergo  fatis  appar^  racjpdif-- 
Jks<ttsi}%mtz^^  xiv^xiiUe  non  VQcatur  ad 

haereditacem,  fi  prior  agnacus  hires  non  eft,  (ed  ipfa  Lege  inpec- 
p^cuug^/^xcjufuseft,  eo,  miodprior  agnacusexiftatj  acquehinc 
Sva&x^  quseritur, .  an.jus  poiteriori^  agnsjci    (  quod  ^b  iniiio  u:?a- 
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hdhuit/)  revivifcat,  fi  prior  reftitutus  fe  abftineat?  hic  vocaoir  M 
voluntate  teftatoris ,  fi  prior  h«res  non  eft.  Atgue  hinc  de  hoc 
clubitari  poteft  ,  an  qiiia  prior  imjjetrata  reftitutione  cum  effeda 
h'«res  non  cft  •  jus  pofterioris  revivifcat  ?  Vcrum  jam  diflum  cft, 
prioremadcuntem  manere  haeredem  direfto  jure>  indeaue  jfemel 
defecifl^  conditionem  fubftitutionis.  Sed  inquis^  d.  Lfln.  de  co- 
gnatis  loqaitur^  non  vero  de  agnatis  y  de.iliis  autem  fatfum  eft) 
quod  pofterior  cognatus  excludatur,  exiftente  &  defiftiente  p  io* 
li ;  quia-ibi  iliccefrorium  cdiftum  locum  habet ,  L.  u  C  deSucc.  ed. 

R  Esp.  Vox  cognacorum  eft  generalis ,  &  agnatos  quoque  cotfp' 
p1e<ftitur,  faepiusque  agnatos  denotat,  utin  L  4.^/2. LM.f.  4^ffi 
deOrad  (^df,  lacjue  quoque  fieri  ind  Lf.  vel  exindepatet quod 
deficicnte  proximiore  cognato  fifcus  fucced$t ,  exclufo  inferionft  - 
cognato;  quod  tantum  de  agnatis  diei  poteft,  UIp,  d.  i^.J.  7.  Injik 
de  Legit.  agnfucc.  &  in  cognatis  in  fpecie  fic  didis  <u)pido  fallum 
eft>  utpote  uhi  Jure  Pnetorioinferior  gradus  femper  luccedicprio- 
tiiL.hC.deSuccejf.ed. 

Sed  huic  (ententiaenoftraevalde  ObstatCO  textus  in  L.44ff 
derejud  ubi  pupitte,  cum  qua  ex  paterno  contradlu  aiftum,  qvi«- 
que  tutore  autpre  condemnata  eft,  poftea  autem  feabftinuit,  bo- 
na  ad  fubftitutum  pertlnent*  Cafus  ergo  hic  eft>  ubi  pupilia  ik 
ImmifcuithaBreditati,  &crepitoribushapreditariisrefpondit,  poftea 
vero  reftituta  fe  abftinuit  >  &  hoc  cafu  fubftitutum  admitti  traditiur. 
■  Resp*  Loquitur  textus  de  cafii,  ubi  pupilia  nunquam  fe  immii- 
fcuit>  i.  e.  ubihaeres  non  fuit,  adeoque  ubi  conditio  fubftitutianii 
exiftit;  exeoenim,  quodpatemiscreditofibusrefpohderit)  aoil 
fcquitur  irnmixdo;  quia  intratempusdeliberandicerto  modotge- 
TC  &  conveniri  poflunt  dcHberantes  tanquam  adminiftratores  le- 

Sitimi,  !♦  f.  (^  L  7.  dejfur^Jelib.  '  Pupjilam  auteni  non  ut  hme^ 
em>  fed  w  adminiftratriccm  hic  relpondiffe,  vel  exinde  pad^ 
quia  fubftitutus  ex  cjus  condemnatione  dicitur  teneri ,  quodlal- 
iVLXXi  effet,  fi  adiiflfet,  &  contra  aditioncm  reftiiuta  fiiiffet :  tuiic 
«nim pmnia,  quaeuthaeresgefliffet,  irritaforent. 
.  Obj.  { 1)  quod  is,  <jui  adiit ,  &  poftea  reftituitur,  non  fit  Ime^ 
tes  cum  cffe<au,  &  quod  jus  fuum  in  intcgrum  recipiat  reftitutoi^ 
L  24.%:  4,de Min. 

•    R fi  s  p.  Ad  id ,  ut  defidat  conditio  fubftitntionia ,  hon'  rtquiii- 
tur,  uthaeresfitcumcffeau,  fe^fuflicit^hseredem  aliquemexifte- . 
tti  is vero;  qui  adiic>  venis  hfloiBs  efi;  &  poft  rdticudorr^ol  qbo-^ 

.  ,  qu© 
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qiretalis  manct,   a<fHones  dire<5te  ei  &  contra  enm  dftficiB:  &c* ' 

Obj.  (3)  4  /^7*  $«  '^^  ^  il^iffior*  Argumehtumtaleeft:  fi 
lunres,  qui  repudiat  hsiedicacem  ^  impecrat»  refticuctone  omnia 
:]mftina^jra  recipic,  &  cum  effe<au  ha?res  eft>  ita,  uc  fufafticucus 
delinat eflehacres ,  fequicur quoque  a  contrarioy  quod fi  h^ef^ 
gdterii  tereditatem,  &  poft:^  abftineac»  ^impecrata  reftitution^ 
cumeffciflulamhfieresnonfity  indequefubfiitutus»  e^aftentequip^ 
^conditione>  admitcatur.       ' 

RfiSF..  Uti  in  frii>ri  cafii  iiibftitutus>  qui  refmdianteab  inici0 
^iineded  femelhsTosexftitit,  poft^eailloreftituto,  non  defioit.e(& 
heresipfo jure^  -d.  §*  w^  in  fin.  fed &ltem  quoad  effeAomi  itajMe 
y?^0n<cafu  hsres^  quifemeladii^hasreditatemy  ipfo  )ure  m<nec. 
Jkeres^ .  iicerpoftea  eontta  aditionem  reftituaturi  indeque  diduia 
eft,  a^onesdiredas  ei&.contraeum  dari:  cum  ergo  haeres  venis 
hicfit&maneat^deficitfubftitutusj  quifiiltemadmittitur>  fihtfres 
fioneft« 

Obj.  (4)  Ui.%Ao.adSC.TertuU.  ubi^  filio contra aditionsffli 
%aereditatis  materna?  reitituto»  jus  anciquum  obtinere  dicitur»  ex  / 
tationet  quia>  .etfialiqu^ndoyohiit^  nuncnonvult^  certifllmoin*- 
dicios  ;rGftitutit>ne  impecrauomniain  priftinum  ftatum  reduci» 
&eomm>  quianteaditionemadmittebanturijurarevivifcere»  ned 
lcmel  o^ulum  in  petpetuum  exciufum  viderL 

R£sp.  Senfus  huius  Leg^s  eft,  quod  fiiillusimpetraca  reftiti:(* 
Aone  repudiet  h^reditatem  maternam,  jus  antiquum  obtinear, 
i  .e»  hcreditas  matris  deferatur  )uxta  Legem  XII.  Tabb.  agptis 
t8aLVBt&>  estcluibfilio^  &meritd:.  namSC>cumTertulliamimmfi{-  ' 
vorem  fiiliorum  id  fpeGiaUcer  confticuic^  uc,  fi  veliencadirehxre;-' 
dittcem  matds,  (aquaLegibusXIL  Tabb.  excludebancur)  pos* 
ient ;  adeoque  SQum  agnatos  matris  in  hoc  fblo  cafu  excludi^ 
£  filii  velint  ad  fi;  hereditatem  pertineret  fi  vero  nolint,  expreflp 
^udc  jus  anciquumi  &  fic  hicfemel  exdufi  ab  ipfa  Le^e  revoe-x 
cantQr»  Neque  SGtum  aliis,  c^uam  fiiiisprofpicere  voluit,  &  fic 
Lexinprimiscoire^riaextendiadalios»  quam  Lc^e  nomiaatot 
BonddMik;      . 

O^  QS 

GOCCEJI  JVA,  CONTIL  P.  II» 
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Qv.  IX.    Qjumod0  dijfenmt  vulgaris  ^pupilkris 

fubjlitutia? 

t^  MfTl  £SP«  vFcr^/n^iVficaquocunQuetefhtorecuivis  hsredi;  Pupillaris 
JJ^"*^  Hl  fit  a  folis  parencibus ,  folis  liberis ,  in  poteftste  conftitutis. 
rffmrti.     ^^ ^  ]J/a  fit  in  folum  cafum :  Ji  hfres  rm  erk i     H^f  m  cafiiffl : 

Jlh£reserhf  f^impubesdecejlerh. 

Unde  ( 3  ( porro  conftat ,  in  vulgafi  (iibftitutum  femper  hsredem 

fieri  teftatori ,  nunquam  inftituto;  iUeque  fuccedit  faltem  iabona 

eitris,  non  heeredis ;  bic  femper  fuccedit  filio,  nunquam  patrL 
Qmjl/Uius  bares  ejt,  tunc  fuoftinitus  fuccedit  tanquam  in  naeie- 
ditatem  filiit  &  bona  patris  ejus  funt  pordo;  fiherei  nm  efi^  cnoc 
fubfticucusnonfucceoitinbofiapatris,  fcdfolius^* 

Qv.  X>    Att  expreja  pupillati  injt  tacita  vulgans:^ 

velcontra? 

liwtf^^l,  AffirmatvRi  0)  per  textum  expreflum in  I.  4.pr.  ^Vsftir, 

495«  vctb^^"  Ji^bfi.  ibi :  jom  bocjur^  utimur  i^c.  ut  cum  pater  mpuheri  HIm  m 

•*•  ^^  ^aherum  cafumJuhflitmjUet^  inutrumque  cafumfub/iitutpihteUtgasuf\ 

^^^f^^fivefilius  hares  non  extiterit .  five  extiterit  (fimpuhes  decejerit.  &  ih 

gm  ^c^  j  ^^  .j^j.  jj  autem  impubes  h^eres  extiterit^  f^intrapubertatem  decef^ 

ferit^pubesjrater  in  pmianem  coh^edisJiMituaturyMo  cajuin  utrun^ 

'^iie  tventumfubfiitutus  videbitur^    (^)  Per  L  4.  C.  delmpiib  fubh. 

jbi:  ofutmvisplacuerit^fubfiitutionemimpuberij  quiinpotefiate  tefia^ 

misfuerit  >  aparentefa&am  ita ,  fi  hiereit  nm  erity  porrigi  ad  eum  com 

funi  quoy  pofieaquam  haresexfiitity  impuSes  dece/fitj  fimodo  nm  coffL 

/{ ^trariam  aefunQi  voluntatem  extitijfe  probetur.    Sed  &  (5)  ^um  iii 

d. L. 4,  C itemd.  L4%.2.Jf.k r. cunc demum  vukaiis tacita iloil 

comprehendatur  fub  exprella  pupillari^  fi  talis  viMuntasiceftataris 

lappareatf  fequitur,  quod  reguiariter  invicemcompi^heridantur^ 

quia  exceptio  hsc  firmat  regutam  in  cafibus  non  excepcis.    Ao- 

t:edit  (  4  )  interpretatio  juris :  nam  1  auia  conftat ,  teftatorem  in  uno 

cafu  fubftitutttm  aliis  hs^redibus  at>  inceftato  proeferre  volui^ 

^raefumytur,  id.eum  eciam  voluifle  in  omnibus  reliqiiis  cafibus; 

wbftitutumcniminaliquocafuhonoravityretiquosianulto.  \  ^  l 

Aliud  igitureft:^  nec  tacitafub  exprefla  continetur,  fi  voluhtas 

pacrisrefragaturj  l.4.^2.jf.h.  Qaodfic.(ipedbn8eh9eredisinutrum^ 

QUC  cafum  fubftkui  noapo^ic  Uade  u  aicer  pubea;  alccc  impubes^ 

hoc 
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hoc  communi  v^bo.:  eosqueinvkemfubfiituo ,  fibi  ftnerint  fubftkuci^ 
non  poteft  fubftitutio  ki  utratnque  cafum  intelligi;  incongruens 
enim  videbatur,  utinakero  diiplex  efletfubftitutio>  in  aiterofol» 
vulgaris ,  L^ 4.%. |,  f.h.  Idem  dicendum ,  fi filio & uxori  fubfticuitur, 
£.  4.  C  de  Imp.  fubfi.  Aliud  exemplum  eft  in  U 45i^^ff^  b.  fi  quls  filio 
l^rimo  &  naturali  fubftituit. 

Obj.  ( f )  LaS'pr.  deBon.  authjud.  posfid  ubi  pupillaritet  fubfti- 
tutus  j  fi  pupillus  hsres  non  eft  /  nihii  acquirit  ex  oonis  patemisy  fed 
ii£C  ad  credfitores  pertinere  dicuntur. 

R  E  s  p^  Subftitutus  ibi  non  adiit  h^reditatem  1  non,  quia  nonpo* 
taityfed,  quia  ipfe  quoque  sque  ac  filius  noluit.  Nam  quaeftio  ibi  * 
tantumfuit;  aniubftitutus  pupiiloy  cum  feimmlfcuit^  fuccedensrt 
poflit  retinere  bpna  pupilli  &  abftinere  a  paternis>  ut  pupillus po«  \ 
tuiflet?  Nep.  qma  in  immixtione  filii  una  fii6b  eft  hxreaitas^  ii  E^ 
non  faSa  eflet  idimixtio  >  poflet  fubftitutus  quoque  abftinere«  Sup- 
pooiturecontra  quod  pocueritadire;  quiaqusritur:  atiabftinere 
^oquepoflit? 

:  Ob  j.  (z  J 1. 21.  hr  ubi  fubftitutus  in  cafum////i^  ante  decennium 
mritut  >  norf  fuccedit  1  fi  poft  decennium  ance  decimum  quartuoi 
apnum  moriatur* 

'<  Resp.  Quiaineumcafumnequeexprefle^nequetaciteeftfubfti^ 

tutos,  fed  concraria  poriusteftatoris  voluntas  ex  eoapparet^  quod 

certos  annos^  intni  ^uos  (ubftitutus  fuccedere  poflic  determinaveriL 

.  Obj.  (3)  quodinmateriafucceflionishuiusmoaiextenfionesde 

cafu  ad  cafiim  paflim  prohibeantur :  fic  enim  qui  inftitutus  eft  ea  con^  ^ 

didone  fi  y^o  patre  natus  fuerit ;  non  videtur  infticucus « fi  mortuo 

kESP.  Infubftitutionibush«cinterpretatioexprefl3iLege  ftatut* 
tStf  proinde  ad  alios  cafus  non  expreflfos  extendi  non  debec 

NE  G  A  T  V  R :  quia  eft  effeiftus  patriae  poceftatis ,  ut  quis  Jiberis  fui?  ^^^  \^ 
hdredem  fcriberepoflit ;  at  mater  hberos  in  poteikte  non  habeti 
Obj.  Li3.  h.  ubi  fubfticutio  a  matre  fieri  dicitur  in/^/^/vto'tex 

MhuUs.-  ' 

'  Resp.  PupiHares  tabiiteibi  dfcuntur,  quia  pupillus  ibi  h«res.eft 
inftitutus,  noftquiaipfieftfubftitutumt  nequeenimibipupillarjs 
fubftittitidfeaaeft^,  nam  noninftitutus  eftoupillus ,  mfi  fiquatuor- 
liedffl  anoormnfuerit ;  &  ficmaioriibifubftitutiuneft.  \ 

■  O  0  »  Ho- 
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fi  haeres  erit  ^  &  intra  pubertatem  (ieceflerit ; 
concipid&beat? 

Utft*  fV«  A  FPis Mu  id  lLa$»,  pag.  49^.  atauehinc  putat  9  fubftituriQneffl  ex- 

49f-  vcrb.  f*  httedato  fidam »  proprie  rubftitutibnem  pupillarem  noh  cffe ; 

^SmSc  ^^^ formula ;  fib^rseru ;    in  exhaeredaco  ceflat.    Re Aius  autem 

*  aflerimu8>  fcmnuiam  hanc  neceflariam  non  eile>  fed  ad  rationem 

,  \  ^opriam&neceflariam  pupillaris  fubftitutioais  tantum  pertinere; 

fiimfapubertatem  decejjerit\    ()uia  etiamexhs^edato  apatre  vi  pa^ 

tris  poteiiatis,  adeoque  pupillanter  (ubftitui  potefti  §«  4^  Infl^  de  Pup^ 

fibfi /i\Ai    Sfonfolumamemlibefisimp^erihusinflUutisitafi^^ 

pQteftyfedeuamexlmedatis.    Atqueiui  ftintrapuhertatemdeceffe^ 

m}    rormukmcoiicipifblere,  apparetexL  2i.pr  deReb.  autb.jud. 

fojf  Nequevideo,  cuiufui (inticeliqua v^ba^    cum  fiib ilb fieneraU 

formula  >  poiitis terminis  habiiibus ,  (emper  conrineantur  d uae  fpe- 

. '      '/  ciea expreffe ;  ( i )  fihdtreserity  fidintr4ipubertatemdeQeflerit\  ( 2»)^ 

b^resnon  erit :  nam  &  is  intra  pubertatem  decedere  poce jlt  j  '&  tefta-^ 

tbrindefiniteqUxit:  flimpubesmeritury  Sejusbareseftoi  ergofiyeil^ 

liushsereafiicrit^  fivenonfuerit.    .  .        . 

-    Keque^OBSTAT^quodfbleatrtaconciplformuIatTi^ik^ 

kurapubertatemdeeej/erit^pf'.(^^^Inft,b'  *  .• 

Resp.  (f)SoIetquoqueahsqueiilisverbis:7r^ier^i*m/>  cqncipi^ 
utinL.  Mg.pr.  de&ik  autbjud  quin&debeta^qtiando^hsq^e^uis^ 
verbis  concipi ,  utinexhaeredato >  ^ S-  ^ Infl.de Pup.Jiibfl. . 

R £ s B»  r z)  Ita plerumque fit ;  quia ut plurimum Aiius hxres infti- 
cuitur,  indequepaterinutrumqi^cidumjfiveinftitutushx^  Aj 

•  venonfit,  profpicerei  &ficvu%arisfu&flifudonisaBq[ueacpupillaris 
formulam  expnmerc  folefc  Ceflat  vero  h«c  ratio  m  exhKredato» 
fed&in  cfflreriscafibus  utramqoe fpeciem:  fivehareseritj fivemn 
^/^,fubgeneraliformula:  fiimpubesdeceffmtyOJ^tixm^  iiidequeuc 
foecialiterexprimatur,  neceffenonefle,  jamantedidhimeft;  . 

Qy.XlH  Jnfubjiitutio^exbaredatoimpuberifa^ 
SSr?/.  proprieppupUaris? 

496,  verb.  A  ^^''^«  ^^  fub^utio  pupiilaris  eftefledlus  patri^potsftati^ 
Uncfuh^  ^  t^z.p',  bf  fitria  •utempo^0»m>atoltioirpQc  «xostQdario^ 
*>'«^^*  "^  nem. 
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j  n€(|iir]uKfQUk)U8fttitatis»ie^ 
tein  eft  mmus  jmncipale,  de  quo  plentus  ^ijup^. 

Qy^  XIV.  ArtJUb^tuttts ,  pnpiliofntrapubertatm 

iecedente^  mamharlditatemabsquealtera^ 

adirepojfit? 

Subffitutus,  omiflispatrisbohis^pQteftSOLlUS  PUPILLI  bon^jLi^r.  fag. 
capere;  c[uiaaliaefthsretiitas>  nequeinbonispatriseft»  quod  49^.  verb. 
puplllusacqiunvit^  L.  2g.ff.  deS^b  auth.jud  poff.  &qaia  aliaypropte»  ^^^^  \ 
cnerafortepacrjsdifficiliusadireturhffreditasnlij,  Z.  u\  h.  L  41.  L  J^%^m 
^zdeAcqvelmtttb^r.  ^  \  ^u^^    • 

Exc*  ( I )  fifubftitutifinthsBTedesneceflarii,  E.  jp/mf:fr.deAc- 
muir.  vel  mht.  hdsn    neque.  enim  tunc  beneficium  abftinei^i  ipfis^ " 
competit:  namfiexvoluntatepatrishaeredi,  cdifubftitutifuntiuc^      -^  . 
cedunC)  exeadem  voluntate  quoque  ipfius  patris  bona  capere  de-*  * 
bent;    proparte  enimteftatoris  voluntatem  improbare  nequeunt« 
Kon  magis  igiturfubftitiitusneceflarius  fil5i  hsreditabem  poteft  re» 
|nidiar^  qUatiFi  haeti^s^i  ex  (ua  parte  adiit,  )us  accrefeendit  diL.4M.pr^ 

Vel  (z)  fipupillusf^itomifcuitbonispatemis;  tuncenimtene^ 
tur fubftitutus  &  paeris ,  &  pupilli  bohn  capere  ,  irideque  utriusque 
cieditoribu$lin*iimce)*e;  quiaconfufafimtbonai  &unaf9£laeftike^ 
fe^tasfifii,  ^uamfijbftitutus^roparteadirenequic,  L*i^  §«2^ 
deXet.  auth^ud^  ^Jf       v    ^  ' 

*^<!IohtiiAgeret8nkfnpdteftcafiis>  uUfiibftituttisnonpoteftcaQere 
bonapatris,  veltxoninfolidumcapereedi  velit;  uti  fi  fit  coelebs^ 
fel*  filius  naturafisv:  ^  qui  duas  iatoem  uncias  eX  boniB  patjis  capdre  ^ 
poceft:  ^  Hbc  cafi^igitur  iubftitutQs  ccclebs  non  acquirit  bona  >  quao 
patris  fuerunty  L.  (f.ffih.  liec  filiusnaturalis  ultraduasuncias  perpu- 
pilhimexbQnispatrisaliquidcaperepoteft:  namcumLegein po&- 
iisKti  &  odiun^  ccelibatus  tc  toncubinatushocila  flatutufu  fit >  {»teJ9 
per^direi^umjufefubftijiuucaiisevitareillamdifi)^  afiUo 

Qaturalkc.coelibicotamhsreditatem,  Legeipfiddemcam^  relin- 
quere  pofiEet  ^  iill.  ^. 

Q/,X  V.  ^i  matrt^i^terkainfubliiMoneptfilla^ 
.Metur  querekdwlikioS^^^ 

eyiege?  uui.fai 

Negatvk:    nonenimdiuiquerelaminofliciofi  teftamend»  de-  mqi^m. 
'  .  Oo  3  '  ■    mon-  M. 


«94  "      Lrt.  XJCVffl.    ^IT.  VL ;  /  ^  yf  V  r  ^* 

inonftraviy&M%  r/r*  de imff.  u^^q.  2a.    Idqueeciamiiitteia  pitpk 

^verumeue^probavitf«/i/4^«2i.  .     ;^, 

.    Neqiie  etiMi  dttur  condi^  ex  lcge  r  uon  w  ^♦X.  s^  Cd^ 

Imf.  te%  quia,  fi  pater  ceftamentum  (acit^  non  debedir  niatii  le» 

gttiR\a,  atque  incle  nec  ad  ejus  fupplementum  tgere  pot^ft^  neo 

ex  Nov.  Vf.  €.  }/quia  h^^c  jubec  iQftitui  matrem  a  iilia^  non  vero  a 

,patre.  .    .  : 

.  Quid  modbus  obtineat»  vid.  d.  q.  21., 

Qv.XVL  Antempnsfttl^itutmispupillarisco^ 
teturdemmento  inmmentum? 


Uu».  ^,  T>ESP.  Computatur  de  die  in  diem,  non  vero  de  momento  in 
49<.  verb»  J\  momentum:  nam  pubertasLege  Civiii  eft  cqaftituta,  t.h 


***• '  Us  *i&  locum  hid)ere  debet,  i.  e.  dies  cceptus  habetui:  pro  com* 
pleto,  £./.  Q«/  tefi,fae,  pojf.  ex  quo  igitur  ultimus  anni;  decimi 
quarti  dies  iUuxit,  pro.pubere  habetur,  &  tefiatnen^tum  iacere 
jKiteft,  (LL,%.  coque «cpirat fubftitud»,  £.^3. gr.k  M^/t^.L%, 

tit**Xt<IA*.     >    '   ■■  -.  .  ■  'il'   xi       •  • 

"  Objicit  autot  (i)  Lif*  h.Sed  ibi  nihil  dicitur..  ,,>   rj    .  ;.  jl  r . 
(i)  t»f'  Qm  t^fac.poff.  verum  ibi  direao  contiiariu??  ^<^k 
fcil.  puberem  aiiquem  effe,  indequetcl^amentuni  yalwre  atWio  <?e-, 


dicimus,  eamfiniriannodecimoquarto, 
tom  e:q>reirum  in  </.  L  5.  j2«?  f«fi-fiK.  poff. 

Qv.  XVH.  >f«  p^  iVbzj.  i'//.  injjmato  up;amento^^ 
tm\expnguatur  Tub^itutiopupiUaris7 

n^  .  -  U  Esp.    OUmi  infirmato  teftamento  patris,  cxpirabat  quoquO 
^l^^  fiibftimrio,  Z.2.i>r.iit  Vitht.Mli.  quia  h«c  eft accesfio pacerj 


ModO  0;  totum  teitamentum  innnnwur,  nou  u  pjtv  pui»,  «•"- 
duQ  funt  haeredes,  &  unus  tantum  pcr  querelam  rcfcindit  tefta- 
menttttny  cunctoc^fubfticotio  in«Q«c>  qu^mdiuenimpars  fuper* 
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cft,  ttoapo€eft,pi[mc^IelQblacumdiei>  L.i.%.smfff.4^T>J^ 
hfoff.  ( l>  lUud  Jure  Ovili  infirmecur :  mtn  fi  Jure  (alcem  Praecoriiv 
force  per  boiKMrum  po^ffionem  concra  cabulas  irrstum  fic  cefia^ 
oiencbm ,  fiitva  manecfubfticucio>  /♦  34.  §•  fk  * 

Sed  an  poft  Nw^  us.  hoc  jus  mucacum  eft?  An>  in<pam>  infir* 
ntto  ceflamento  pacris  hodie  quoqUe  expirat  fubftituciQ?  Ne^ 
gac  id  l0n.  pag.  496^  Sed  re^us  diftingvendum  efti  an  ceftamen* 
tum  ii^rmecur  ex  Jure  vereri,  fcil*  propcer  agnacionem  fui  ha&r 
w^y  mucadonem  voluncacis^  defertionem&c  an  vero  ex  Nw,  n^. 
€)i.  fiveideo^  quod  jufta  caufi  non  fic  exprefia:  Priori  caifu  cocum 
teftamentum  hodieque  nullum  eft ,  indec^e  fubftitutio  valere  potr 
cfti  Ls*pr.L9o.i.4.b.  Pofteriori  cafii  non  cocum  teftameQCuin 
vitiatur»  fed  ibla  inftitucioy.  indeque  fiibfticucio  fubfiftit» '  De  quo    * 

Rtspt  'Dtt^Biis  eorfjuiiftim  fubfticucus  non  fuccedit»  nifi  Utroque  tM^  M. 
morcuo/^.  p:c%I^  42\hi^  -Secus  fi  cuique  feorfim:  cunc  ©•  J^»  ^^ 
iiim^uno  inorcuo  ftatlfnei  fuccerdit  fubftitutus.  §•  6.  Lk  ,  •  ^S^  ^^ 

Non^rgo  ci  b  s  t  A  x  ^  /7-  §•  '-^^  'SCi.  Treb,  ubi  uteiH^ue  mortuu^      * 
eft,  &t9men  fola  noViffimi  poitioad  fubfticutumpervenit  "  ' 

Riijl^^lbi  tjttfi^qde^quidfem  morjruus  eft>  fed  prioris  portio  ad 
£nrem^  noh  pervehiF:*ca<os  enim  ibi  eft,  ubi  quisfidei  filionmi 
luorutaxommitrit,ut/^»£ri?^/w»  Rheris  dHeJferm  portioneift 
ibam  firatri  fipefftiti  reftifuat  ?  fi  uterque  fine  Uheru  iecejfern^  tt>,  .  ' 
tam  h«reditatcfft'ad  neptem  fiiam  pertinere  vult:  frtor  condi« 
•  tio  ibi  deiecit ;  quia  non  ftie  liberis^deceffit  fracer ;  Voftericr  con- 
ditioicidem  defecifie  viddmur ;  quia  uterque  fine  fiberis  non  de»^ 
ceflit.  Verum  ex  cacita  voluntate  admitticur  ad  partem  ultimi  fi- 
iiorum;  &  fic  manet  fideicommifilim  fiilcem  in  parte  noviflimi  filii? 
quia  quod  alcera  pars  non  accei]ir>  nondebet  efile  cau&>  ut  akera 
quoque  privretur,  Strm.  Ex.  3},  lh.27.        ^ 

Qv.  XiX.  /in  Uhtriimmditiomp^      etimfnt 
•   m^djfpofitione? 

Ut  celebrift  Wc  &  iritricaca  quaeftio  rite  intelligatur»  cafiim  fup«  Lm.^. 
pooamuS;  ubi  Teftator  Cabj  hxredi  fuo^  fifine  Bheris  ae^ 

-\    %■      •  -/        •  "'      ^      '  =  .cefferii,    ' 


i^^iVyrubftirait  SifamOaijj9sli6eMs;i:eHiiqQ^^ 
my  quod  tdeficiatiiitAiciido;  qtua  e jus  cooMitio  defeck:  hsres 
ehim  ndn  fine  tiberis  decefiic;  ac,  <)uia  libeci  a  cefkacore  praiMi 
fum:  fubftitutO)  qucfi  folec:  anlibertin  tonditioto?  pofiH,  w^mm 
vocati  €X  iiijpqfitkme  tefiatoris  tanquam  ejus  haredtSyad  ernn  effe&iOi^ 
mpaternon  poj/tt  excludere  liberosy  fed  retinif$uf*e,  itiis  haredttOenii 
^ lan^uam  ex  betfe^o  teflatoris  quefitamy  teneatur^  Acuoe  hoc  eQ^ 
quodquscrkur^  an  liberi  finc^  &  in  condicione  &  jn  difpoudone. 

Res p.  Liberi  ilii  lalcem  func  incondfcipne»  non  veroin  iaSi^ 
ficione,  indeque  pacer  pro  lubicu  fuo  hos  liberos  ^  hwedicaOB 
exdudere  poceft.  Hocprobacur  (0  quia  aiiud  elB:  conditto;  alioi 
aifpofitio:  (;7m///Wcconfifticincafufiicuroincercaf;  i£)^djl&ipdftvo- 
luncdcis^nQibCy  quidfieri  velimus,  dedaEacio:-  /MP^fobtus^ 
ex  voluntate^ceftacoris;  ///drvefoin<:afucoiififtit^  ^utexiflere  flob 
ooceft*  <^i  proitide  aic :  fifine  liheris  decefferits,  nondi^^miic,  « 
Tiberi  ventanc,  yel  non  venianc^  Non  mdgfs  eYjgo(a)  hi  ^cri 
funt  in  difpoficione^  quam  navis/ihcafut  qUb^bftitiiicur  hscredi: 
fi navis  ex  Afia  venerit:  ceftacw  enim  ndn .^ifppmc,  ut^naw  vf- 
uiac,  &  fi  venit,  hoc  non  eft  ex  iuffu.cefta^ons^  fijd.a  Wu.  W 
alias  (3)  H  ceftacor  Cajo  in  cafum:'  Si  ^itius  finlTtberis  decejf^^ 
fub^cuic,  ille  Ticius,  ejusque  iiberi,  qui  fu^c  in  CQndiuoiie^  eniQt 
quoque  in«difpofidone>  cum  camen  eos  zvAkXa»  9^):i^^ 
vocfcos  eAe,  nunquam  aliquis  afiieruerit  S94  &  (^isf  c  liberi  iui 
ttUMvmfi  coniundi  in  parce  hacredicatis  Vocancur,  aut  cinqaaffl 
fiibfticuci,  aut  ex  fideicommiflb:  non  aiicem  Tx>cancur  canquam 
lonjun^i;  quia  pacer,  cui,  fiifineXtbpnsdeceJfigtHj  ful^cuicur,  ac 
flfre  hsres  efiedicicur,  U  is^  de  H^r.  iftfi^  mc  tmq\sjsmJS^ttiini 
oui^  aniimis  fubfticuendi  liberos  non.  eft,  ^d  exccaneum  xbifuq* 
^uir,  nec  liberi  per  formulam  allq^uam  fubfticudonis  vocad  funt; 
mc^fideicominifi^o;  quia  pacer  ibi  non  eft  rogacus,  uc  filiiis  refti- 
4uac:  nuUa  ergo  ratione  liberi»  in  condidone  pofid,  ab  ipfi)  cefis- 
cpre  ad  hacredicacem  vocaci  cenieri  pofIuh&  Idque  (f )  ih  cermi- 
nis  cradicur  in  L  ti.  §.  *.  de  F«^.y2^.  ubi  filius,  inconditione  po- 
ficus,  dicicur  praecericus,  ()uod  falfiimeilec,  filib^i,  inconditione 
pofttjyfimul etenc fH)fici in inftitutiiihek  'Sed  &  <6)  concKrioneJ 
non  efle in dii^fidone,  apparec  exl^  ^.f. g^ ad Leg. Fak^ US^f 
Si  ^t^om*  i£c%  .  Neque  (7)^ in  acSlbus'  incer  vivos  id  ^ubium  e» 
ibl  enim  paftum,  uc  ^osyfi  fine  liberis  decejptrit^  refticuacur,  libf- 
ris  nullum  jus  cribuic,  fed  exiftenc&as  liberis  maocus  ibi  rednec 

dqtefflf 
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a.dePaSJot.  acque  itg  rem  deciduac  Dd  comm.  «firrio;.  £r^  i^  ^ 

Exct  Siliberiilji,  incondicioneppfiti,  teilsicpriruncpc^natt: 
^tunc  Wtm  ^onje^hira  voluncatfs  vocad  ex  tefiamento  vide^ncur 
'|^ras.extmnei$i  ,(iv5^  fubftitutis,  five  fideicomn^riis»  &  teftator 
mtelligitur  rogaflTe  fuupi  b«:edem^,  (imulqu^  cognatumt  ut  lib^ia 
hsreditatemreftituat;  cumenim  fideicommifla  etiam  ex  pTxfumda 
teftatoris  volumate  elii^iaiitur,  &  ita  inteipretatio  d&n  K>leatf  uc 
.€x  cQnje^uris  .quoqu9  animus  fideicbmmiirum  rfUnquendi  colH- 
^turt  JU^4*  4f  /^*  f^  £•  47^  ^d  SCt.  Xreb.  L.  vj,$r,eod^,Vj\iA^  n^f- 
gjflrriitiom  copLveni^^ft  conje^lurat  q^am  illa,  quod  ts^toc 
^a{>ria$ fucce({ion^. aU^nifi  pr^ferre  voIuiiTe  vide^tuj >  £# io.C^M 
JS4^ir.  i^qu^  exempfo  X«  Tj^pr.ad^Ci^  Trek.  appaicec..  Adeo^M^ 
..cegi  htec  iQt$i^etatio  vi^Iuntilti&Jn  qo^natis  obtmet ,  ut  libert  pr^ 

fiaturjOOtish^resefto:  atqueb»iC0fiie^rapi«tt€sadicicaKm£^  4    . 

/UQmd^ ^'detff.^r. pt quad  pwpliira.tio  in favorem libttoru^ in jw  . 
topcretur,  apparet  ex  L  g.C,deRevydon,  (^  Aiciar.nfrie/p:  $a  Jiiltettfc 
^uehaft^usafl^tui  y  vel  exinde  canfumantur>  (^a^  iiBben  in  cdtfir 
oiriof^epo(ia  ^  (ubflicutUs  2?que  co^t^iati  ^  f\mt9  iUa  conje^ifa  pic- 
tatis  ceuat^riecliberi)  ^ncoQditlonepofiu^  bimpraeferuntur  nepo- 
ti,pertextumexpreflufTiin£/57  %r:deLeg:s^  '  ^       /  ^ 

.    Atciue detali cfliii,;\ibiI>benincDnditionepofitt'&nt cog^  '*     -^- 

ibton>  og^cur ihl;  jy/«fr  tLet^  itifi^  agitur  inquam  in  d.  L.  deiratre 
infticuto,  cuifub  condirione :  /ifineliberisdecej/erit,  ferui  fubftituti 
fi^*  Hie^igjtui^K^oii||a^^ 
lta*nberbsincqti^itiQneP<^&  ,  "'^ 

Obj-  (i)  h  74^^'^dfitt^  Tret.  ubi  teftator,  ^uiprbhibuitfiliam,. 
ipiamcomnKofimulinffitait,  teftari,  Atriec  liberleifint^  videcuf /o!-  :\  .v*  \ 
g^filiamjutfaxiedicacemfiratrireftict^  \        *  ^*  *     '  ^*- 

Resp.  Non agituribidequacftionc,  an liberi^ in cpnditiotie  p4-*" *••*• ' •  '^ 
/ftjyVbceikuiexiA^fidimeS  ^^^  noniuafc»  tode^ue^ 

&uftra£mnk^  P0igiu»proiioftra6n(entia 

id  ibi  eficitur,  ceftacorem*^  coajeAura  volancads^uin  fttum  e»- 
fiahcapisefiarevohufic.'  i 

pp  .  O^ 
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iSsfetexftitan  \  "^ 

.  Rfi^p.  Ibi  expr^iSpdirpbfitioadQft:    rali:  eaim  uni  liberonioi 

plusretinqui;    Sednechicagiturdequaeftione:  anliberi,  incon- 

'dioonef>6fin,euam(intiainftittiriof!e?  nam  liberifuturi,  quiibfi' 

Ti!intinGonditione,ibinon  v6cancur,fedfilius  jam  natuspnefemr 

•fiiHsfratrib&safeflatore,  nonexconje^ftura  voluntatis,  (W  expreflji 

'  ejusvbluntate*  :  ^ 

'•    Eflfei^us  hufusquaeftlonis  infignisliic  eft,  quod  hseres;  cJuri  lubcorf- 

'ditibne:  ft/fne  lUferis  decejferit ,  fubftitutum  eft ,  exiftenribus  libcf- 

ijsprolubitapofllcdehcreditatedifbonerd,  eamque  alien^rrei  nee 

"^raecift eamOberis jure fideicommiiii reftituere;  quialibetti noiifaot 

'  Vocacj  a  (iiilatdre  %  nec  jure  fideicbmmiflario/nec  conje<5lura  p^etatfl 

*^qu«  in  folis  cognatis  teftatoris  obtineti  hub  applicari  poteft.    A£- 

-paret  autem  ex  hoc  ipfo  >  aliud  eile ,  fi  han^s  teffiitoti  cbgnatus  dr: 

^tdne  iknim  teftacor  nominando^  iibefbfe  hast^^dis  ,r  ebsquepoitttidb  ii^ 

bdndit^ne, |)i%futflittiirebsquoque iiiiiul^ooajtii &  excoi^e^fifeii 

AMldiimti^exxi-aneispi^ferrevoluifiei^'  V   -v-^ 

'^.  XX.  ^fCAfaJellitm^       teftafhhta^fuMM^^ 
^mHmkat^imvakrepo^^^^  quifoluiBareie^ 

^'  ^  ratiabjthkatyadeoi^em 

. '"  ^'        '^  t^ainMbil^s^  ;:  :,:^ 

UktMa. •O' BS3V :VaIet;  quia nuda fuihaanidis exiftentia falKcicadiuftiiiefl'- 
f'^  dum  tabulas pupiilare*i$3rnw;  Ex.ss,  th.^g.^  Vid.  infr:  Idb.  29  ^* 

€^.  ^^£!^.    Anmter^ 

tmit.^* * A f f UM.  9uiaCextu$in£' >.  Ci». ingenece  matri hanc &cultatett 
496.  verb.  *^  concedit.nulla  difticHftione:£i6b|anadfecundavo(9trinieatf 

^^^^^^'^lAif^t.h:pdgi^4p6.  if^n.  i  V     -  V 

^   Ofj; . Li^fil^J. C.deAi^:tut:\huiilix'mim€9^^ 

Resp.  Textusloquiturdecafu,  ubi  macer  adteinifttatreSspupil^ 

.toes;  ha?cadrainiftratioceflft,  iiadfecundavotatrai^eat,  exalle'- 

gatiscauiisv  Sedymnesill^racionesy  oameque  pericuium  ceffat» 

.ii  :'  .-  •  •'  .  ;       •  •  —    -:^. 
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ifei jBMer  de  xe  faa  di^KwJc  9  adeoqtte  ^emcunque  hseFeden})£i- 
cerepoceft. 

Qv,  XXn.    Anfater  jufieexbarehtis  pojpt  quaji 

/■    .  pupjijlariterfubftituere?  ■     '■■   •     i 

VTeGATvS)  (0  perZ.^  C  b»  ubiusdemum  quali  pupillarit<er  (iithlMf»  >«. 
^^-  fticuese  Ucec,  quibus  l^tifna  portio  reli^ia  cft ;    h^p  mw^4fi*  via. 
dailojnftltutiofijsrelinquidebec:  inftitutio  ei^oeftconditioVilne^^''^* 
^non  lidca  eft  Aibftitudo.    (2)  Q^ia  non  pofiec  exicum  ire^  in- '^* 
V($ouQe»fipluresveiomne8  exhseredatofubftituaat.-  quis  enlfnprter 
^nbcur^  (3}.Hamafutacis  ratio^e  datxir,  qu«  nvih  m  iis,  qm  e^^ 
^cludunt    (4.)  Eftefietopatrispoteltatistantum»  quodquis 
filii&imimberibusfubftituerepoflit ;  hxcautemfubfli^tio  non  po:- 
siitcicur  jurepacrispoceftatisj  fedjurehumanicads.  ] 

Qv,  XXnL  ^/«  quafipHpillarifubftitutioneparente$ 

■\  praferri  aebeant  extraneis!?.^        .      ■ 

^JEGATvit;  fedetHparencesexftenc*  aliifubfticuipoinint'>  modox);^^ 
•     i^&lvanttegitima,v/.  L.9.  ejcprefle  enim  diftingvitur,///*^iLM^ ^«^» 
Wfljratresfiitt.,  nonpofmt  alUfubptui,  fifarmesj  foffiim /fedfiOvaAvt'  verb. 

f-  ■■    >3-;  viiB.  xxvniiTiT.  VII..      '      •       "• 

DE  . 

edNDITIONIBUS  INSTITUTIONUM.: 

■  Qv^X'!AnJiliusfuitsfubcmditime^c^ 
mixtainftituipoffit?\ 

^egaTvh,  fedipfojurevidaturinftitutio:  idquenontantumdei:'««./ifi 

.  *~  filio  fuo ,  fed  &  nodie  de  emancipato ,  omnibusque  aliis,  qui  per  4»8'  vw^:  _; 

ipaicylos  a  tei|atore  defcendunc,  verum  eft  j .  quia  deficiente  condi-  ^V" 
dbne eflent practerid,  X, S^.f.dilLir, infl.  CtA U 4*C,  de  Jnfi/ii^ 

■  JEx c^  (i)  fifub contrariacondidone  exhcredatus  fic j  udCtefta-     "/ 
txxixSk^xcAt'.  FiliustJtnavisexAfiaveneritt\h£rese^oifinonveneritt        '    - 
exlueres  eflo:  hsc  inftitudo  condidonalis  valec ,  quia  nullo  calii  prae-* 
tti-icus  intelligi  poceft,  nam  in  cafuni  inftitutus  in  contrarium  ex< 
l(BiaedmisiBi:U4.Qdelnfl:f^fubft,'  '•'''"'    '"■  ^:  i 

.       .     ...  Ppz  V         -••^•>^£A6* 
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Yi«,e.tali$^  qus/ua  oatura  connftic  in  poceftace  hominis,  ecfi  osAi 
ibnuHp  Jmpediri  qw^^ 

pdfteil^  ni(i  vel  arbtcdo  filii  9  quiij  nollt  ioipl^re  ^  uicro  ao  h^credmt 
abftinere  incelligicur ,  d.L^.^fflde  fl^Jnfi^  ucnan opus  fit  in  coii»  * 
/  >  /.  ^   nitiuih  G^icimexfueredatt,  L.  g6.  ff^  de  Har^  inJL  U  i^l%.f.ff:eWvA 
•'  '\  :    cx  cafuj  culpa  eitw  fupervenietice » & cunc ,  quia per  haeredem  ftat^ 
qup  minus  impleacur,  icidem  abJdinereabhapredicateinceiligitun 

Faili  aucemquteftioeft:  an  in  arbitrio  e'iusflierit|  adeogueKk 

pereum fleceric,  an non>  L.4,^uffdeH^. infl^    Si inarbitrio  ejtf 

0k<:ofldicioy  ucimplenftacimpomCj  omnino  parere  cenettbr»  adeo, 

ntfiantequam  parueritt  deceflerit^  hsereditas  adita  hon  videatQri 

idqui  verum  eft,  etfi  cum  (emel  parere  potuiileti  poftea  in  perpe^ 

tuum  fiat  impofiibilis.  Vid.Jkpr.  L  \t.  t.  ^  q.  (.  7.9.    Nam  )am  per  jfn 

Mutn  flaty  ^^uo  ininus  inApleta  fuerit^  cumiemel  implere  potiijfleti 

Atfi  in  arbitrio.  e)us  noa  eft,  parere  ftadm  conditioni  l  unfi  itft 

'    ipfi  trans  mareinjundlum  fit»  quodpropcer  hy^mem  perficerenon 

^  pdtoit,  tunc  licet  decefierit  incerim ,  paniifle  videtur ,  U  4.pr.  ffH 

Harlinfi.  L,  4,  C  ibi :  tnmifeflum  emm  efl,  fnuhis  cafibus  ntm  veiunl^fi 

fHsyfedfortttisisevemrepotuife,  ute4mimplerenm,poffBit^f^rtameili 

gdsre  harecBtatemnan prohibetur.  deJnfl.  f£fuhft.  Con£  L.2i^hJL\3fM 

'Onul.^  dem.L.39.%'4'de,Stm.^.Vid^uw  i.j.iig.  nam 

per  eum  non  ftac^  quo  ininiis  impleac  ^  mde  paruifle  videcur» 

Adeoquevera  manec  illaexcepciof  quod  filius  fub  conditione 
'  j)6ceflidvainfticui.^offic,  mddo(4  )flt/?i^»tfyfif,*flm  qua^  ^^^^VtO^ 
lios  mores  fimc»  nec fa(;ere  nos  pofTe,  cre^^um  eu,  Zp \s^%ci 
Omd^  hfi.  S^kCkir.3jent.  f.  teflam.  q.ig.  inde  calis  <i»nditlo  difiiAir 
remicci,  udaitera dei^aiu ,  £. i^. deOmd.'i$ dtm,  Tales  quoque  funt 
.  .inhumanae,  L.  zj.p^h^  derifbria^,  L.i4h.  vel  alic  legibus  improbaj 
tse/utifubconditione  jurisjurandi  x^<^^L.i.h.  qilia  fine  caufi. 
.  -.^     profanatur  nomen  DeL  _  ^ 

'    ^- ..   I N  s  T  o ,  quddtales  condidones  Aoo  idkantur  rettii ttii  fed  tluOffl 
tSkjLis^deX>md\nfl.  .  r       '       , 

Resp.  (ai) In filioplanenon  valentejusmodicondiciones ; quia 
Iwbetur  pro  prscerito^  &  fic  non  opus  cft,  iilas  omitti,"^  qu«  jure 
\  ilon  valenc,    (/3)  Non  nocent  legiclmse>  Umt.pag>,  \49i*  verb. 
Wfi  ipja  detrahiiur ,  f^c.  uc  fi  h«res  lcribitur  fub  condicione :  fi  ipoo* 
Cajb  fbiverlc :  fi  eniin  l^dma  ialva  noa  «ft  >  bnus  deaahtfitf^; 


De  CoiN&^ixixiiNiiryt  li^^fltrvtlONVM»  ^ 


.  •  Dnnaiusj  condick^ea  oafii(iles^&  mhctasi  tfdjedas  filiis  j  ipiam  ^*  fv^ 
inftinitionem  vitiare ;  an  vero  hoc  poft  I.  i2,  C  ^  7«?^  /j^*  qpo»  ^j^*, 
qoeobtinetrViel  tnde  pockisHffi:  conditio  quoad  iegitifnam  tan-.^^^*^ 
fpttm  Ottus  detrahi'.  ^qaoad  csetera  valere  debet?    Prius  afitrflia^ 
fiu:>  &  tb»  inftltudo  bodie<()ue  nulia  eft>  ac  ^Aivis  pro  ^ rseteiicp 
htbecut»    Ci)  Quiaia  ///./^.fupponitur  teftamentum  validum> 
iLCOOtm^odqucrela  moveri  poteft>  non  ubi  teftamentum.nul^ 
lom  eft ;  UQ  ii  fub  conditione  non  poteftati va  eft  inftitutuSi    ( z ) 
~Non  eidem  di^fitioni  condido  pro  parte  detrahi>  neque  una  aa 
iodividttaJdifpofitio  pip  parte  efle  pura^  pro  parte  copditiohaliat 
ladeque  pro  piite  valere  y  pro  parte  non  valcre  poteft,  non  mt4 
«Sy  uuam  una  etdemque  obiigttio.    0)  Filiushodieque  necef^/ 
^o  mftttuendus  vel  exhaTedandufr >  tlias  tefbmentum  eft  nuU 
lum »  Hov.  Jif .  €4  i*  ied  inftitCitus  iiib  copditione  caliidli  non  eft  ne- 
^ef&rioinftitutils;  quiadeficece  axidicm  &  fic  infticutio  poteft» 
<4)  Per  L  .4.  €.  delvfl.fi  fubft.  ubi  praeteritio  nuHum  fecit  teT 
iKiitttmf  quic  nullibt  abrcigtta.    (  y  )  Quia  minus  Kodie  praeter 
poteftnfius^v  quam  olim>>fi:iL  hon  niii  cauia  expreifa,  d.  N&  , 
(6)  Hcc  fencentia  eft  veterum  Do^rum  omnium  tisque  ad  Bat'^ 
tohnn  ^  iit  docec  Cafir.  inLf^df  Har.  infl.  n.  1.  eamque  commuMm 
ui€lar.^  i^fl^amJa.  jp.  3^a/m.  mdL.4  Perez.  in  C  gdiii.  de  In/h 
^  fidfl.  ekf.SMb-  vol.  2.  J^tb^  $.  &•  D.  Fack  Ij,  c  y^  D&H.  A 
Qgnm;:  ;j«  In.cam  deniquo concediti^^ii^ii»;  inLfX delnfl.(^Jkbfi. 
Jii^bmt  ^uv.  £v,  i34  §<  47^  ubi  ftit^  contrariarii  rent^tiam  efft 
commuiiem*  * 

o  ^  j;.  t;  gt.  LiS^%.  f .  C  de  Inof.  tefl.  ubi  conditio  detrahihir^ 
ti^bBOt.  Loquatttui^debdru)  quo  tdUmentuin  quierela  imjpugntfi 
potuit)  adeoque  ubi  inftitutib  iilii  valet>  non  qiio  fild  prslerid 
^nt^  &tOtumteftamentumnullumeft. 


LiMi^peg. 


J<2vJl^//  conditio  impojfihilis  vittet  injiitutmem  ? 

RESP '  Conditfb impoiTibilis  five  natura,,iive  ji|re  hon  vitiat  am  J^Verbi    -- 
ftitutionem,  fedconditio  detrihitiir ,  ^ertextum  cxprciRini  impejiHfy 
jn  1. 16.  #  >ftr  i^ufi  rupt.  irrit.faa:  tefi  ibi :  SS^vero  nB.  imfoffib^-  msim^ 
iesfum^  vehtti  Titias:,  fi  ctBium  digito  tetig*rit,  hm^es  efiQ.placetstf^^ 
ferinde  efie^  ^uafi  ccnditio  adfcripta  noh  fit^  qU^eftimpofitbilis.  Cohfe 
U  uL3.deUnd  ^dem.  L  50.  §.  h  di  Har.  Jjtfl.  L.  3.  pr.  de  Stat.  lit^ 
IUdoaddlituriaL.^.§.7./r,    <X^dnonviddltUr  idefedlusincon^ 


^  didone ,  fi  pareie  coodiddiii  hoo  fMXeftf  iiiq>leiidft  9Busf^wdAxy 
tis,  fi  potek 

At^uehuc  perdnentomnesilteL^es»  quibosirapoffibilis  cm^ 
ditio  vitiari  dicitut :  Nam  ( i )  in  id.  L.  tf,  condifiio  'eft  ^  fiicadwi 
digito  tedgerit ;  (2)  in  L.  6.  §^  1.  de  Omd.  ^^4im.  ^DMiiiki  eflb  fi 
fervos  ( qui  praemortui  funt )  manuniiferit  >  vet  fi  ihat^\&  filia  ( que 
pcatmortua  eft )  viveatr.  (3 )  in  L.  20.fr.  de  Omd.  infi.  uxof  fokm 
maritumj  cui  dotem  promiferat,  in(htuit  hcredem,  ii  neque  poM 
tiif&t^  neque  exegiflet  dotem:  faacc  enim  conditio  per  natunm 
«xHlerenonpoteft,  quja  maritus^  quiipfe  ha;res«ftr.a^ipfi>  ^ 
^eillam  caudonem  deberet*  d.  L«  2p.  &  L.  7«  §«4;  4!^;  GoHd^  daiu 
Eadem  quoque  ratio  Sdimilis  formula  eft,  in  £u^.$.  it  ^#  (  4^)  inZi*  ;«S*7% 
ib.  formula  eft,  fi  iuraflet;^;  fe  Stichum  ( jam  mortoam)  manamiffiirum; 

E  X  C4  ( I )  fi  condido  fit  'per  plexa ,  five  fruftratoritatque  cavil^* 
lana^  quaid,  quodabinidoverumoonftituitur,  fiilfumrepenair? 
tunc  enim  inutilis.cft  difpofidoi  &coQdttib  dencere videtur»  ppc 
tfxt,  expn  in  L.  sg.  adL.  Fak..  AtcpiedeejusmodicondidiMiiDas 
^  £fuftratoi:ii$  feu  cavillandbus  agiturin  Z«  4.  §♦  1.  de  Staui^.miiX 
Hlibertas  in  tamlon^^m  tempus  eftxoUata>  utjeo^^etnpoite^ii^ 
aui  manumitti  debuit,  vivere  non:p6fiit.  (2)  Ouh  Jibprttsei 
4«ica^*  fimiiliesdedenty  yel|  cumixkmetqris^his^Mibustmi^ 
dicituf  lef^atvim  d.  L^  4^  Eadem  rad^^cft^  cum  fieftaiipf^  )^iBited() 
cate  legatis  ^haufH»  Tido.quoque:iegatpm  relinqiiitifub  cQodi^ 
^one  :  .  Si  Falcidi£  hmsnon  jejfeti  hvcQondido^  qujfipe:afti^4 
toria>  vldat  legatum^  &  conditio  deficere  videtur.  d.  L.  /f^r  r&fi 
enim  hs^-<conmtiones  npn  fint  impoffibild  natura^  ii^tJie^jdBO 
jdifiicilesfunt ,  ut  }>odus  inde  appareat>  tefheorem  amimimtiUMi 
^abuiflele^ndi^  udidtraditurini/.L.4.§.c.  ^  -  ' ! 

ExC  (2)  fi  duae  dilbofidones^  dire£lo  invicem  contranantei^ 
iateflamento  exftent^  noc  cafu  in  fpecie  conftitutumeily  utneit- 
tra  valeaL  L.  iSS-  deRpf.L  y.  J./.  de  Rek.  dub.  Atdue  de  talidu- 
plicidiipofitionecondidonata^  cohtrarietateminvolvence>int€tf 
minis  a^tur  in;Z.  i6.ff.de  Cond.  infl.  verba  haec  funt  :  ^fif  Tititff 
hareseriTi  Sejusbaret  efio:  fiSejush^res  erit\  Titmshdtres  efioi 
"Julianus  inutilem  infiitutionem  effe  firibitj  cum  conditio  exifiere  fwn 
foJftt\  Ibi  enim  Sejus  Hon  eft  Aa?res  fcriptusj  nifi  fub  condidon^ 
fi  Titius  hxres  erit,  Videndua^  ergo ,  an  exftitf;rit  conditio  ^  i  a 
^  an  Titius  hsres  fit^&  negaur:  nan^  Tkius  itjd^Rl  fhb.amdxdo^ 
iifreftfcnptusi  fiSejiis  hsres^fuefit.    H$c  jam  condido  deficic:  ^ 

•     ^  *  nam 


De  C^NTDifio^rBVsi  iNSTiTvriOMVMj  /gps^ 


itam 'SehBV € idlttntipieier  cotiSitiimttA ;  &  adire hartedicatemr 
uon  poflet;  cjuia  Ticius  nondum  haeres  eft/  ita  c  contrario  nec 
"Titius  adimpjere  pdtcft;  (Jcfii  Sejtis  noridnmhM^Vft.    Igitur  te- 
ftator  vult,  Titium  ant?  Sejum  hwedem  ifle,  &  Sejum  anteTi^ 
liiSm^quaefufttcdntradidow.'^  •'    •^*':    <*  '  ' 

Qv.  IILr    -dfey//>J^  '   ' 

RESP^  Dies  c&tuff  an  fit  extiturus,  ad)ici  nequit%  iedillc  vitia*»Lf«r.  ^: 
tur,  &  detrahitur,  §.p4^i?/fer*/?j^.ibi:  denu{uediema^Swn^9fi*^^* 
hfierefrofupervitcuoplacety  f^perinde  fffe^acfipureh^es  ifj^tutns^^'^^ 
ejfet.    Ratitfnem  afferc  Laut.h  ile  pro  parce  tempocs&teftkus  quis  ^^^ 
vid.eacur,  uci  eflecdieadjeSo:  namreveraceftacorancehuncdiem  . 
fexiftencertnoiuitflbiefle  haarcdem; 

'  Obj.  {r)  Neif  videri  pro pdrcd  cemporisinteftacumf  quia  dies 
Aadfudedit»  etS^nofiddiH  tenit^  I^^«/^^jr,p.iacjpitei^ftatini 

V.  ^  •  iR  E  s*. ''  bij^  IkMxm^i^^nM^gamnilms ,  quia  neceffitaa  'ikctai 
tfldpit,^(»ttmyki?^rQtt  ubinulia  eft  obiigatioj,  ied  men 
|iu:iut^^iideundiV\!^  &an&iarpiti  nifl  die  veniente;  medio  ei^go 
temj^jteeftinteftrtos*  ^;       .  ;. 

•'-^^  WST:(k)  Adjtiftalcondicioneidiesftatim  cedit>  curnonad^ 
5e«t9die?-'i  ^-••^:?  '^'\>  -^^  *  *^  •  •  ',     ^        -..  ^ 

R£sp^  Hacip  diflerencia^  hasceft,  quod  rM^traretrotrahatur*  5l 
^lr4'^oJahtace  c^flDicoiis  recrocrahi  poflic ;  quod  fecus  eft  in  Die. 
Diihi  eiilmteftacbr  diem  adjicic,  videutr  noluifle  mediotempoitt 
'^€  Ha^edfetfl  ,*  ittdkque  in  mord  «ft  teftatot ,  &  voluit  in  moit 
fefley  jdeoque  cofttra  Irdlunratem  teftatoris  recrocrahi  dies^nequit: 
<x>fitra:ind6ndicip^^e  totuic  Aiedio  tempore  efle  haeredem^  voluit 
^ebh^Nrenem  vinire^n4eque-ndri  teftator,  fed.  conditio  in  mort 
^ftf  &  fic  lion  6bftat  volUncas  teftacoris,  quo  .minus  retcoaralji 
-cchditlopoflTt,  cum  eim  venh^e  volueric,  indeque  fi6Hone  furis 
■^cdio  cfempo W  intfeftacus  hic  non  eft,  Idque  nervofe  ica  tradicur 
in  £:^#.^.  vdelV,  0. .      - .  '  J  ^ 

Obj.  (3),  Acaui  legaco  di«  adje^h  a  cempore  'mords.  ckdidi, 
'L.  S^V'i'I>tiaHd:  ms^}te^^\^^  dies  nondecmhitur^  fedescpe* 
iftafe  liigiSfttiS  itftim;tc?ietuf<,  T:^g.4f^  f.  ^  deteg.  j;  • ' 
*  Rijsp.  Qma  t\\m  non  de  meiiafacukaceagicur^  fed  de  obliga- 
'fiohe  quoque  h^edis ,  qui  pt^stftire  cenetur  \  quae  neoeiiitas  ftiaiTin 
[Incipiri  '^W{>0ti  «tiondum  p^fRC  -  Adceditv  qodd  in  kfftmlcdS^ 
*-    >'  cario 


3^  Lw».  XXVHI.  Tit:.  VflL       - 

porisint^iiNiCusyideturv    /  ^         j  . ;    ^     -    . 

Iwtur*  >(^ \      :'  ,  ^      .. 

Resp.  Hbc  inde  eft>  quia  in  cpntradibus  mecusillet  n^  foc^ 
parte  tf»n|>oris  i^teftatu&videatur^  celTac.  ',  ^  ^ 

DL^ifir^'h//MifitextihBrii&,  adj^ci pocdft:  ud  ii  quis.inftitui« 

cor ,  cum  pubes  fuerit    Nam  cum  praemori  haeres,  n^c  pd>etC9^ 

tis  annos  «ttin^re  jpoffit  >-  ver»  ej%  conditio,  qusi  in  inctrtttfD 

erenttim  aliiquid  fuQiendit ,  L.zu  L.  22^  f.  Quana.  (6es  kg.    Hic 

' "  ecgo  €}^)ie6lart  debet  eventus»  quo  deficience»  npa  videcur  inftif 

^ tncus. :  -._  \  ■■ 

Dies  incertus  qumdo  (tt  extiturus  j  risguhrit^ir  ^djici  iqftitudon^ 
tiequit ,  U  rj.ff^  de  Gmd.  ifuL  h  ^^.JeOmd  f$,  dem.  fed  detiahi- 
tur;  quiaeft  certum^  quod  fit  WWfW^lSA  »4*0^1««  Wcj^^ 
teftatorem  ante  exiftentetn  diem  noluifle  fibi  harredem>.4b$<^  VfS 
^flixxA tantpori^eflet  intefta&]9«  Al:qa&  JUnc-t; 'fi^j^uis J[?/i#»  tom 
nmiem^  Jiaeredem  infticuit ,  in  ipottoiHQ Qiptti^,TiQH[^  fi(;  |»r^f 

3Uia  hoc-momencum  viae  trlbuituji^  ^4^h'^iStii^iV4r  ^i^i.^^^ 
eCond,  fi  dem.  quia  ergo  cafus  hic  incerciis  npn  eft;^  fed  TiiPyi 
necefiario  in  momento  demummortis  hepresexftiturvsei^v'^^ 
dio  tempore  intefliatus  eilet  defun6his»  qui  noluit'fibi^)fflr^d$9jl 
tflTe,  qid  in.momonto  ntortis  h£redis^  ^    ,     ,\  * 

'  &ca  Si  diesi^^/0j>^i/^n^afitextituruS'9  fimulfit|nc4ir^,:4l 
St  exdturus:  nti  fi  quis  Titium^  cum  Sejus  moriefur^  Iveredefn  ic^ 
fiituitthicenimincertuseft  eyentus^  quia  Tirius  prflsmon  att^ 
teftacorem  velSejum  poteft>  quoiplQ  ilefic^r?(  ponditio.  ^^ad^fli 
«rgohicrarioeft^  quscinconditione,  Z./.  C.  de  H^sr.  mA \\^ 
Q^nd.  diesleg.  L  r  §.  z,  de  Omd^i$  dem^  L^  /4.  ff^  eo4y  NeqiQ^  hop 
in  infticutione  faltem  obrinet^  fed  & in  legatis  fub  ^li  die  reiicHs: 
nam  ibi  quoque^  fi  cumTttius  worietur^  Iegatur>  diespto  conqi- 
tione  eft  S^  incertus>  an  fit  exiciturus;  quia  prsemori  iMatarius  90* 
te  Tirium,  eoque  deficere  condirio  po^t,  U  u  $^2.Z*^^  Qw^ 
e^esleg.  L 13.  de  Cmd.  f^dem:  '    '  •  > 

Ndtabiiis  ergo  &  vix  a  Dd»  oblervara  ^  hiaec  difierehttt,  a{i 
teftator  diem  incertum  >  qmando  fit  exriturus,  ipfi  honorito  r  an Te!6- 
tioadjpciat:  prioricafu,  fiTirium,  cummmetury  hwedemii^ 
CUft»  dies  eft  certus,  quod  fit  exftifiurus;  quia  ante  (e.mori,  inde- 
^defic!ereco]idkioiiequic;.iniiiow^  quomp^CQr,  & 

^ .    ;  '    qttdd 


c|nod  vtce  cobmcur >  h^e»  eft  -/  p<^rion. caiu^  ii Tidutt >  cmSt^ 
jksmomttiTy  vaSuvoLitj  eft  pro  cotidiciohe;  quia  inotrcuseft.  aH 
ioc  esDfticurua  :    ham  pneiiiopi  Ticiua>.eoqnQdaiicere  coooiisw 

.   pOtt&..  •  *  '    '  •     ^    '      •         •    y 

LiB.  3CKVHL    TiT.  VIIL;  .  ' 

DE  JURE  DELIBERANDt 

Qy.  I  -^z/  (e^)  netmnettrgeuti/mperdili^^^^ 
bccres;  6f  i^^jqMnpriurgerepoJint?  ^ 

•]^  £ ».  ad  ( ^  )  lifisredem  fetnper &ia  pei^etuiiai  defiberare  TOi3ei|  Lmn^  psg. 
•  J\.  ^in>  quia  eft  res  merae  facuicati*,  cui  nyciqyainpr«fcnDitur ^  ^  ''^* 
oitp«quia<ad  id,  ut  quis  laprutempoipis  jijre  fuoexduaatiur,  requV,  j^^^ 
ritur  cortcradiftio  parcis  adycrfip ,  qu«  cefl^c,  ftnQmo  ut  i  <j\||  ^^,  ^ 
*Uf;get«  .  ".  •      r    f  v^    •'...,.•;•"  '^       .    •  .  -. 

i4>haeredicacispericione.      ,   .  :  •      .^  ^ 

.    RESfu   Verum  hoc  eft^  ubi  tertius.aliquis  poffidet.haeredita- 

tfitn',  &  h^redeqfi  n^ligent^n^ajurefuoexcludic:   fecus  aucem| 

^  hepii^  h^ji^ci^itaoem^  pGin4eat|  tupfc;  i^  in/iaituni  fajaeres'  deliberarjp 

Resp.  ad  ()3 )  Urgerepoflunt(ji)  creditorey,  quopertlneht  legd-  i^^  ^^. 
yf^h&fidiimifn^arik^  ad  ^m  ewi^u^n^r  ut  hismditas  li^eacui;  491.  verb! 
prb  adita/  ijpfisque  ^  bonis  haeredicariis  (acisfiac,  t.f.%,p,  V^dejiverom^ 
Jur.  deJib.    (2)  H^er^ed^  legtthni  f^)(ub0Hiti  ad  eum  effcauni,  uc  trahoc^ 
llKr^diwa-.pW  cSeffcudiacar  habeaci»:  ^  ipfique  in  lOicy»  h^ecKs  defiF  ^^  ^^* 

:      &EBEN£FIQI0  INVENTARli;:        - 

•(Qj,.p.  M ji»r^tu.Jpte^ntt6jtt  loco  mtentt(rii9 '_ 

«<i*T,yRY  ^ajail^-iiviuw^eita  i0«na  inveBtaril€on£e<aioni 

c  ad  «Ut  Hegoda  ekra  legis  cUfpoGtioneni  «xceadi.  n<>(vpQfi*u<H^ 
cedk  (s)  <}w>d  otnms  ^nre  ftdesy  qu«  ^oca  ncio  ijlpi^i^  befte-. 
.«gr!Ma.«SI;i  iiMQrat»  ^Mdi&catioiU!<^ire( >  ;utpDCe  ui>i i^  fic  coiv 
nacio ,  qusB  requufimi.in.c9Pfe^<?ne  itlVi«BtaWri/<v^.Sh»^<^  ^ 

COCCEJI  JVR.  CONTR.  P.  II. 


Jl 


^     .'..;•'."        De  BtHBf  ICib  J»rEN^ARlf 


Jf«»^  iment.  neceapraecife  ficintra  trcs  menfes,  udmventtriunH 
i.L.f.i.  a,  neque  inpwefentia  eorum ,  quonim  incereft,  quodad 
eflentiam  invemarii  reqoiritur ,  Nw.  k  c-hf^  c.2.%,t  Penitus 
^tur  fecuri  poffunt  cfle  illi,  guorum  intereft,  confeito  invena- 
no\  quia  ftatira  othnja  defuntti  bonaconfignantnr,  ac  inprsfeiv 
tia  eorum ,  quorura  intercft,  poftea  fpecifice  notantur ,  indeque 
oranispKefilmtiofi5rtidis<3Bi6t;  jquodfecuseft,  ubih?;fesnonob" 
%iam  bonis,.  nec  citatis  eis,  quorum  imereft,  bona  ^editiqi 
fo^l^ngiim  ali^uando  tCmpus  nocac. 

I N  s  T  o^'- quod  amen  fides  juramcntp  ttibucft  da  $t. 
Re  s  p.  Fides  )urat«  '{pecificactoni  mbribns  <iudrundam  Iocotuo 
^buttni^  ad  eum  effeaum.  ut  vircshfflreditatisinde  cognofcatRur» 

"  ttonvero,   ut i«liqua  jura  &  privil^ia  inventariiei  tribuaotur: 
iiam  behcficia  iUa  legibus  fub  cerro  modo  ftatuta  itmt,  quo  non 

•  obfervato  uti  ratiocorunii,  ita&ipfabeneficiaceflint. 
.  Atqqe  pro  hac  fentcntia  militant  I>n.  Par.  in  Uyp-  Infi.  L  a  tit^i^i 
'^;  7»  San/l.  4:  t.  ii^def.  i.  ihhfue  aUeg.  Mev.  >♦  i.  dec^pS.  DHRb- 
tit  Brunn.ad4.Lfn,  ^^.  At  aliud  eft  Jure  Saxonico;,  ubi  pUnc^ 
inventario  non  opus  eft,  fedfufitdt,  fi  vires  hceriditadsjuratoHV' 
mcetrdta^Hyp.iy-  ibique  Gtrpz:f.):'c:  jj.def  is.  f^fetf.HiUppi 
Vf  pr.  Ittfl.  Li  a  Eci,  77Aibi,  id  ciJam  in  feOdaiibus  tAtiflere»  w 
n.i,CoTif.,Laui.p.soo,prf  ,,       ' ' 

Qv.  IflL    /hmaterjuratamteneattiredcrejpeinfkfi' 
tmemfUl(Mem?[)     .  v. 

RBSP.  Maccr',  dc  edcnda  )upa<a  fpecificadene-feUicitatat^fta^^ 
id obligari  non^poflci  pii6iyit;  (i)  quia  i^xset  indClibetfsK)»^ 
«deoquc&fflaterquoque»  iinpriiais(2)auiautrobique^(^meft 
^   xatio :  idco  enim  pater  a  iuramento  hdc  lib^atur,  quia  umiJe  eft 
jUlramento  calumtiis  &  pui^pnis» ,  qua  ha^«s^pu(|ttt  pnE^m' 
oem  doli  inomiflione  invcntarii  commifli.  quseprscnflntto  necfa. 
TOtrero ,  ncc  in  niatrnn  cadit,  Bntm. adfiL,  16,  ff.  de  fm-ef  n.  A 
Wejenh,  Ci>nfg<f,n.4.(^Conf9i.  n.fin.  utriquc  cnim  £«^a)i$pieta»- 
&aqualisrevcrcntia dcbetur,  L.  4.ff.  de  Qtr,  fwr.  h.  (,  deinjui' 
.  voc.  Nov.  tfi.  c.  3.  htf  Unde  (  3  )  plurimi  Dd.  'm.  fentiunt.  Bofa  ed 
"Moll,  p.  2.  Confi.  M  h.  n, ».  Fuctf.  de  Invent,  cs»*  fK  »,  Bpam:d,  A' 
Tmckekh.O.T^intp^ff  i6.Berlfp.»i«,t(foin,44*     ■■      .      ' 
'  ASi  bisnonob&uiabNSj  ottEcr  CQQdcmnau  Auc>  X  i )  qtu»  %^' 

'  ■■  ■  1    .-  •  -  -fibet 


1 


*DE    BENEFICId   iNVkKTARI^    '  jtHi 


fibet  «nmifcens fe bohis  defun£tt,  &  haereditatefnprdjpria  autho^ 

iritateoccupans,  confeftioniinventariifcpbftringitj  l.f,%.io.C      ' 

Jdffu^.del^.  velquaej.  Sax.  eifucceffit,  jurataefpecificationi. &??/?• 

'&.  Sax,  p.  i.  c.  3i.  §.    ^mM  dber,    Hto  regula  tantum  paritur  ex- 

ceprioneminpatre,  L  tf.  §.  ^  fS  i-  ^-  §•  ^»  ^  ^^  ^^  (jufilihn    noii 

crgo  inmatre*    Accedit  (a)  ratip  diflferentiae:  '  ideoenim  patet 

fit^ratur^  quia  vi  patriab  potefl^  ufumfrudlum  habet,   adeoque 

ius  in  re,  indeque  inveneario  Q|>tis  inon  eft;  dd.  LL^  in  matre  air- 

cem  ceflat  &  patria  poteftas,  &;ufiisfru6lus.    Quin.  (5)  mater  fe  / 

fun>ei£lam  diciturrcadere,  *adminiftratibhem  bononim  maritaliura 

ibfcipiendoj  SurJ.  dec\ 3^.  n,  7.  I3ock^'€dnfpi,n.i7;''  Q2«fentciT- 

tia  (4)  dommuftibreft ,  Carpz.  %  lif.  Rejp.  6p.  MA).  p.  7.  dec^  fo.  ff 

137-  Idem  ad  ^us  Luiec:  2,  c.  S.  n,  7$^  H.  Pifi.  0. 137.  n.z.  Mart.  prai. 

-Wf.  4r.  n.  10%.  BrunnConpsfP'  H*  VineU.  deBon.  mat  £♦  f.p,  1.  n*  ffp 

BaJd.ht  L.  6.  i.f.ie  bon.  qua  lih.  n.,Alex:  3.  O.  vo.  n.  3.  Pbil.  in 

dec.  XKL  0.4.  ubicd»  quaobftant^  reifolvurttur,  *flrr)f^*  Dijput.de 

iemif.  invem.  /'  [         '  -^^    '   ' 

Atqtie  ita  in  contradiftoribfiis  judicatum  iri  Curia  HalbeTftad]<> 
%nG,  incaufitutoris  AnnenMagdalencn  Schneidem,  coritraRel. 
^  Schneiders  ( 1 )  d:  i  f .  Mart.  1705.  ( 2 )  d.  28.  Jun.  e jusd.  ana'  item  in 
UaufaReL^  Weifers,  "contra  Ckft).' Reulen,  & ReK  Wcifersjun*  d; i. 
t^pc  16^«^  Ndqpiebbftantalfegatdeabinirio rationeis:  nam qtod 
fhmm&fecbndamatrinet ,  )aii^ dixiradohem  difrerentix!,  &  cu^ 
S^^&larefit  iqpatre. 

•^V    Insto:    Dilpofitio  illa  Jotis  Civilis  loijuitur  de  peculio  ad-  * 
^nikiof^  ordihario,    ut  hafteniis  guTdem  liberetur  pater  a  confi»» 
^otteinyentarU,  hbniero  in  aliis,  in  quibus  tamen  'hodic  Jibe- 
Mtur:    cnpi  ei^o  in  patreid  hodie  receptum  fit,  cuthon  in  ma- 
««,  cUtriirihiseademfitreverenriatratio?  T 

Resp*  {i)  ' Cum  praxis  a  Jure  Civilf  qiioad  patrem  recedat^ 
ftriftiffimeillamutatio.inteHigi,  necud  altos  extendi  debet  ^i) 
PAter  &  poteftatemV  Bc  jpw^enriam;,  &*afle^^^  m^tera& 

fc8ftrth-quixi(em;^  honVeh>  p6tfeibtcm^!lK>nidenrijjm;..;  At^^     ^ 
WrifctiSagis  prbfprci  debct  noeris  coritra  matremV  Jiiim^^coptU 
patrem/  ''".'"    /'''"'  *      '     '  "''"''^    •  '    '  • 

Qv.  ly,  An^  cQJife&oinventartOy  a&idjiesmtermuJh 

' '  V iim^.hdsredemfalv^mme^^^  ^,.,Lm.pai; 


3^  PfiB|&Nf?ICI1>;I«V«KTAI^lU  

ya  man^c ,  iMKconfufione^cftliigvmir 9  per  cescr.  expr^  in  £.  /<f .  4, 
^ibi:    ^  vff»  fSi^ialiquas  amtradefun&um  babet  aSimes^  mu  bd 
iot^nduntur.  Cae  fyr^  delib^    Effe^us  ^pim  introdudi  bene&cv 
inveam:iieftf  ne:I|^rescene>ituruJn;a.vireshn;editau^ 
a^ujtetn^  fi  a<^o  r  quam  contra  d^lUn^lum  habet»  cot^ndei^tur;       « 
cm^c  enimho^rjus  mun^  ulora  vires  hap^icatis  creditoribus  ireUii^        \ 
spztk  cogere^un    Conf.  Sttrd.  dec^,  /'0.  i^dee.  92^  Hering.  de  Ftdfj^       i 
i,  ^Q^  §.  lif.  n.  2^yS^g^de^£}cc. p^i<c.7,  n.j^^       '  \  \ 

At  qiisri  ppiTdt :  a^  vice  ver&  iaiv^?  lOjane^nt  ai^pne^^  ^»9^ 
^fun&us cxixfixzbdn^dm  Cgp  neg^tivam  verirprem  puco; 

yid^  tit.  d^^acceptiiy  ^  j...quiseQiin  peceret  debicum  ab  hasisd^ 
cul  teftaton  (^eaitori  fuccQ^ltc?  omnino  igicur  tx>ca  a^io.>  qusde-. 
iuh(^o  cbntra  haredem  compe^i^  ftante  quoque  inventario  ceSf> 
int.    Diikntk  I^ut^f^SQo.pr.  Pe^^ 

Notancer  jautenidw,  aOTonem^  jgiiae  ini;er  tefiafcrem  &  b^^-e^ 
dfnt  fuii^  per  4;onf^^o,n^.  (^(Te  exftindam  :  ^  quoties  enim  tcrcius 
|us  ex  ea  obligatibhe  agendl  habet >  lalva  manec  a6lio  contra.j^ie^ 
i^em  :-  iiam  f  i)  ea  eft  natura  confufionis  >  ut  ialtefn  adio- 
nem  incer  teftacorem&  htcredem  perimiitj  npn  yero  tertiQ  Hip 

S;endi».quod  ei  £or^  competic  ^.  auferat,  "bl^.  mea  de  CQnfuf^ 
Lfe$.  4*fer  tot^  At  in  pr«femi  cafu  .cpmpptiL  ^rjwijioij? 
I^us  hsredicariis  JDS  cqmpellemli  Ki^ipkviki  uc  cre^ica  i^igac^  :^ 
exmfl(ra.h2redicacis  ipHs  facisfaciati  ce^^uin  .^niiri  (f)  !^i,  ip  .^fi|^ 
jredicatedetundiquoquee(fe  ipfum  hoc  deBitum  h^f;ed|s>:eoqi^ 
ha?reiiitatep  defiwdi  fieri  auftioreni  y.  L.h%,iS,  Ad  ll  Fftc.  jL:  4L 
$.  2.  de  EvtQ.  hoc  Jgitur  )us  credicoires  c^ntra  jfi^redpm,^  99i;in^ 
yires  haereditatis.itiara  confe<^^in ve9fiU"W.^enetur^^  Pff %ul^,  ^ 
[quicquid  in  haereditatc  eft,  ymdia|re  ppfflun^;  SanJ^ij)]  laiifl^ 
aperiretur  feneftra  fraudibus»  ii.teflai;or  inftltuenclp  debitQresfuei 
hanredes  reliquorum  fuorum  creditorum  jura  intervercere  poilecj 
jBc  V,  g,  uftatorf  quidebe?  SeJQzoco.  &.cui  civiflim  a  CajQ  .deben* 
tur^ooo.  (  qu«  totum  teftatoris  patrujiionium  efficiunt^  )  JPQfiCi 
confufioneJhunc  C^i^T» -haeredm  revera  exch^4J^«( 

^ejumz  fiio  jure»  liQaai^  enin)  £brec  a^p  conrra  teftatdremp^vi 
pimer  debitum»  quo  Caiius  ei  obhgatur,  nihil  in  bohis  habe^ 
inanisouoque  foretcontra  hacredem  Cajumi  quia  debitumCaji^eac 
fcntenda  fuppbfita  per  confiifionem  eft  fubhtiim,  Qiw  ei^o 
(4  )  ^i^r^/ hiccerretde  mero  lucro*  captahdo^^-ift;^  «Utem  de  da- 
nmonfeaadAi  nedtoaflerdittu^mkmenjansi^ 

-  -y  afficlre 


D£  BEKEElCtO  !N.irEKnrARXl«  «^ 

'■■■   '  '  ■  ■>-    * 

I  creditotein»  ntiid  diferte  in  nmili  cafa  ita  traditur  inLi. 
pndeSlfparai.cv^X&oais  ienfum  exporui  in  Dijp.  di  Cmfujl  obl. 

Qv;  y.'  j/Jnbceres^ nbjicpnfeBo mentario^ dmittdt    •  \ 
quartam  TrebelUanicam?  - 

•Autw  inter  beneficia  confeili  inventarii  ponit,ut  ''^^^cere  h«-  ^^*^ 
^^'tesTrebeUianicamposfit,  quaficoomiflb  non  poflit,  ^4^/ver5! 
fiiUiim^  'Sane  haere'$  hanc  nunqham  perdit :»  etfi  otilitiiat  inventst:  j)  'dOucU 
j^.^   r^£^u^v^x>^\A\^^  -rf^^A   -  /J^.cji^,    Et^nim  (lr)toIii- 2>iAifiMh» 

fpetnatusdftbcncficmm,  cju6  •* 
noh  poteft  alperiiatus  viderf, 
cum  hweditatcux  reftituit }  quia  tuhc  aes  alienum  firiiul  tranfit; 
iQUod  in  legjtis  folus  Pffrftat.  (j)  Propter  legata,  quibus  EalCi-" 
dia  detrahituri  &ismiermm*  quod  htercdiincumbit.,  ne<idrarii 
rfl  defiberaridVlh$fc  fcrgp  tifiis,;  mdeque  fasQreditatem  pure  adiijlb 
viffdMfr,-  cutii'bfenei?cjam  Ixt^int^^  trtib  bencfll- 

fciO,  fure^hirhfttim  delibeW^^  variare  poteft^-nec  aite- 

tuffl  el^ere  V™ft  .?Tgb;ei  '^  qtrartam  Falcidiam  dc- 

traherejjdffid  - '^%!tilcctts  in -^ebellianica ;  quia  wtrlidnum-pbtfeli 
tranfiretotum^  (i }  Cym  popia  ^ken^  in  I^lcidia  ftatuta  (it,  ea 
conffitutio  tanquam  corriidliriaoc^poenafis  ftri^le  eft  inteliigenda, 
nec  ad  Tfc®Ji*)4^  f  ?^^hjif  ^gdtcft*/  Jdcue  j(  4  X^(^  ftatuunt 
Brtmn.  aaLj.C  T)\  ».  66.  Cajfan,  d. ).  tit\  de  tefiam^  Perez^C.h. GralE 
mr/jiP^i()!pf-*^^^^  fcgtentiam6]^ ' 

fcjnrari,  ait  GaitL.2.  O^  ij^.  nuil\Mynf  Cent.  j/O.  60.  Neojt.dec^ 
HoU^  d.  i.  inf.  libitanquam  pr<i  t6fflmiiniore  decifiun  dicitur^    E- 

Qy.  VL    \dn  iejtator  pojjit  rmitter^  inventarii 

'      coitfe&ionem? 

VidMiri  Jlfi^n^qui^      qymmsxio  in  teftamentofuoicflvei^ 
poteft ,  ne loges  in niQioGi]fdiihisibeant ^ L^.fy detegat.i. ifl^ 
jremaiii  auHib  con&aiol^btiscftinju^aai  L/  Q  de^.  deUh. 

Resk  Imononinjun<5b^  fed  defundo  ac  h^eredi  beneftdi  1og0 
CMic<i&  «ft^  iSL  ^.'iL  iLJi^iZi/  kidequefub  juri  nenuociare  alter 
lemkteodot  AlterbffliaeDdOj  poteftt    y\^)ax&Stfyk^daMif 

..    x  '  Qfl  3  Exfc 


N 


/ 


. .  Exc.  ii  in  prejudiciutn  cercii,  qut  cia&iii  lucraciyhna  defiTil^  ; 
^ononhabcCj  idfiercc/. ///%.  Doii;  £i».  L.  7*  c^  i.Jit.  k  mjm  . 
Und<»  vaiet  illa  reminio  in  prsjudicium  lcgaranoruni  &  fi^ 

cojwredum&a  /i^i/:  n.  17.  rion  vcro  in  pr^judiciunr  cr^cohifil» 

ititiin.i^.  .  '  .      '    .         » 

•  \      RmiiTo  auceiOL ipirXti  vencario  ^ .  non  amitcicur  c^iarca F^oidiii 

'  nequeenimpuniripoceft>  dum  iure  fuo  ucicur^  ikuL  c.  ^«  n.^&. 

■^  At  omnino  toolunduncur  a<^iones,  &hieresadomiiea^6  aliemm 

^^  tenecu):,  (?di  difleht^ac  tSVry^.  d*  c^^-n*  '«•    Nam  r^i^  inveneir 

^^  tlo  res  redic  ad  jus  Vecus»  ubi  c<ui6indebancur  a^boes  a^icahs* 

redi^ace.     Et;x:um  leges  invencarlo  Koc  beneficiuni  txibu^nc,   uC 

eo  copfe^la.f^ys  manerencadiones»  cercumefty.omiiSb  invemar 

tioM  l>cne)^ciumeicohsrensquoquecefIare.    |^€^creiin(fiotefiar 

^toris  hic  alicjuid  pperacuri .  ^cpoce  qu^t^poenamiiuidemimp^iti 

&f  ne  Falcidiamperdac,  efficit,  not)  yero  refiqiia  privikgra  io? 

ventftrii,ttibuit.  .  I^uincnm  cel^tjQpc  ai^icrijO,  h^        cpniei^qir 

nem  ihvencarii  relinquac ,  Iu)c  ipib  .qjioque  bene^jia  iii vencarii  ii^ 

ejjus  arbicrium  conferce  videcur,  qii^roinde  v^l^nficien^o  in*; 

ventarium»  acquirere^i  velnopcoi;i/^ieodor^ucrepb 

;  :  .    •        .    ^  ..;. -i       n  YYJv^^^Vt^   T     '''     ar.;.^v.:'^;:r    '' 

DE  TESTAMENTO  MILITIS^      / 
Qv,  I.    AttmivikgimmiUtis^xtjsnda^ur^timai 

NBGATVt;  quia'totapri\^legn ratib ctffit,  cumifiiiiflfttiha^ 
pedicione  conftituti.  ^         •    .  -. .     .^,'  . 

Obj?  (i)  UvfC,  deAdu,  £o»  }tf,£mwm:  ubi  ad  vocad  miliai« 

re  dicuntur.  •  V;    » 

^-•ftevc*  Militesraat,  fedncmtales^ijQllempeviignJBiiicehcie^ 
ifsdebenc»  quadvefaratiojpri^idegiiieA.  :> '    -      .-.     ^-        •' 
Ob j.  (^t) ,  quod  Doctores  In  majori  dignitate  ifint  conftituei 
<quammilites;  '  »..:.:         .: . -.  .  ■:.. 

-.  Resp.  Hocprivilegiumnoiidatutptobter^ankaceite.iicdpn» 

Obj.  (a)  EdamDotoesiubcrepeculiumqjMiic^t»!^'     < 


R  E  s  r.  Facultas  illa  teftandi  jate  inilit^ri  non  eft  feffe£tu8  pecu- 
]u  caftrenfis,  fed  expedidonis.    Atque  hinc  eft,    quod  Doaor^ . 
vi iliios peculii teft ari quidem de eopoflint;  quia ex cauGi pubU- 
calubenty.aon  quod  jureinilitariponint. 

QvM./fnpagamteftamentm,  nonriufa&m,  va^^l 
liattanqumteJftamentummiUtiSfJipqfteamiks  \ 
fa&mujlamentumbocapprobet? 

A  FPiRMATV»>  §,  4.  Inft.  de  Tefl.  mil.  &  £.  2f.  f.  eod.  ubi.fatio  £^,  ^^, 
**  quoqufe'  additur :  quia  plaiie  fecifle  teftamentum  eum ,  inter-  jo», :  vetb. 
pretandpni'eff,  •  qui  fe  yclte  tpftaraentum ,  quod  ante  feceraty  va-  petm&t* 
ler^,iiHquomododeaardvit*> ':'  .        .• 

•~  •^Bjf.  l,  tf.  $,  2l  hi-  ubi  eeftamentum  ante  tAilitiam  6^m  a 
milite,.  fiinmiiitia.decefljjritv  jure  militari  valet ,  fimilitisvo- 
/untaycphtraita  fibh'!lW  ,"^3Soqi^e '  apprbbatio  pnecife  hoh  requi- 
j5^;  „;"ji  .•..i-..'j'.;r  trif  o-' «t.-c  ;■  [    >     •/■   .•    .  ;     ■'•■■  ..  "'• 

•    RMJ^/^^rfiislblSfl^^-fabi&^pagaflus,  fedmileafeftamenttlm' 
fedr, quimiiias Miali^ mffitiatri  tranfiit :  Hdc caTu  teftamentum. 
fiaom  valet  .-Mifi  «Htfer-diJpohat:  intelligendum  autem  texcum. 
eile  de  continuata  milida ,  claire^pparet  exL^i.h.      - 
,    V-arias  featcnti??.f ir««  iUum-  textum  in  l.  »f.  ^j.  f^-Jf"^^ 
rJi».-»i§.-^i:^!>i«bi'ft<>ftramrferohrtion€m  Jrejjcit  &-additf,  fj^ 
icripfifle  JCtos,  qtiaiii  fen^ei.    Antiftomiam  ftatuit  Matthscus    • 


Qv.  iil'  Jf/i^         bybernisjure  miliiariteftari 


<»-^ 


NBG AT Y»'-  nafn^hi ratio& cpnffiitutio  prhalegu  ceja^ j  pnvJe- 1^  ^ 
{nom  «pjim  tantum  loquitu?  de  iis,  om  in  expediuone  funt,  ,<k,.  veA, 
iii  l*7^Ck<^^^A  wiA  qwl«  *"ic  noncft:  nam  m  expedidoqp  ^»»  «*«» 
copFa  peritorum  non  eft,  fecus  ac  in  hybemis,    Idque  u&.m^-  <&*. 
pram  eSt.  m  Carpz,  p./.  c  ^  </.  <f    Contrarium  tamen  refpondit      - 

<>  JV.  ^/2,  utmilesjUtemiUtiaiteftartpoJJii^reqm- 

\'u     r,atmiUt.Uftmefaihab£atfa^ionem7\      ^     . 

arWSjrAT-VR*  i«ttiimirfomni  teftwncntb  ^^^o^quathihtm^r^-^^^ 
" .(«)  ao  t«ftamenri  fi&oncm  quis  habuent}  (i3)  an  fecuhdom  (,)jggj5:- 
.T.  i  ^  rcgu»  ^fi^ 


3iftt  Ua^Klim   TATi  ir  ^  1 


rdfpto  luris^Civiiis'  teftawij?  fitv  1^4^  f  QtU-teJH  faclpifff:'  Etfi 
ifitur  in  tnitice  Jurts  Civilis  rtgute  non  recji[iraMilr,^»£^§^r%' 
i#  7]^/:  nul'  prius  tamcn  reqinfitum  nulKbi  fublatum  apparec^ 
Idque  coni5rmatur  (2)  ex  /ir.  Ar^*  j^fi^'^.  «^  eftperm.  ubi  ftliifi«a,' 
inifires  ex  conftitutionibus  Principum  ceftamentum  facere  p^fTutVA 
&  lii  ^  fpr.  fS  §:  !•,  c;  de  inof  ieft:  teftamenti  faciendi  pdtiftaYtei 
leciindum  legcs  dicuntur  hjbere :  facere  autert>  teftamentuin'  fup* 
ponit  ceftamenti  fa<ftiortem.  Vid.  U  tf.  pr,  deHif,  quireft. 
Neqcie  Obstat,  quod  illi,  qui  teftamenti  fa(itionem.tionli>- 
*^   *    penti^  iteftari  juremilitari  pofnnc;  quod  teflam^ntufij  milltif  ca|»* 
\     .;/.  Cis^^ditnmutiondnoa  vitierur,§  f«/9i/^  j&^ 

les  teftaripodit,  L.  6.  C  de  Bon.  ^i^^/i^.^^iuodmilites  lurdi  ^  muci^' 
'$5sfir  InfiA.fL^:  l^.  ^.  item  Gapid^dainaatrA  %*  S2.  \^  g^  de.  Bm^ 
iht.  vir.  (^  wCi  teftari  potuerint..         "       .     :  \  .    ^  ,\ , 

.   H^sj^f  Equidemhsecfingularia^ipciK^ 
nonmucatur,   neque  hac  e^dcepcidnes  cocam  naWram  ceftamentiv 

Tipc prodigiy  nec ha^ecici, nec apoftacat.,; nepcwWis^d^m 

(peaali  permiilione»  ecfimilicesfinCf  ceftaniipQftuiic^.  -  j      / 

DiflehdencestllegacI^iiiA  ^;.  f^«. ).,;    .(.*.  ['  ,J     /^ 

'^•Mf-  A  ffirmatvr:  nam  (purii  racione  macris  jure  pt6'  fiberis  ha* 

JS^itJ:  ^  ttoiturv  &  ad  ejU3  fucceiepncili  SQtixam.^\3^  HldeJSSt) 

Mw  ^^     0^^  ^^-  Gai7.  !♦  3.  0. 112.  Coec^.  ftyp.  Infi.  tit  Har.  quie  aiint.  ^S^ 

Ex.c.  fi  liberi  legiciipi  exftericY  turtc  enio)  hi  praeferuncur,  de 

•  V  ^\io  qafti loijuitur  i:.^^;j-.  C.  deSCtl  Qffti\  ut^ex iplis-*erbisapJ*{ 

tfZi  Sitncmusitsqiie,  utnequeex  teflameiuojnequeabintt^^ 

^-    *      liberirjufti^exiftentiius^aliquidpeiutusaHffufinhts.m 

•  Ytas pervehiati  -  ^  *  :  *  ^  '  .     . ;  -      -o 

(55^.  VL  /^,  V)keniefUo^  'oakatte^mentmpti^ 
-  '    wimutl^  ,     ) 

l0Hf  ftg   kvriRMATvzi    ri^th  intser  iitiexos  obtiilet  hoo  pdv^Ieifiini^ 

56»;  v^^*'^* V. $.>  1«  ait  iR^dMk. ac liberoniA^ aopun«.^«c^ acpotff 

^#r«r.y«Biunfc:  ._.- ;,:,.,:.    ..-     '.>  .,     ^ :.  ..."■'■^'^'* 

'■■'....  '• 'OiJ- 


DETirsfAMCNTb  Mii;rTis« 


Osj.  L,f.  C  Fam*  erc.  ubicuftodiripatrk4iiix>iitiodebetiiicec 
/Mf^adeo^uenonnepotes,  ucpotequiriyentepatrepoQrunc  fui*,) 
lunedest  l^ui  exquolibec  vententes  gradu,  tamen  pares  (quales  -    - 
tiMmfuntnepotea»  videnturefle. 

Rfisp*  Liberihicnonexfeilamentopatemopiivil^to»  uSi 
pDte  quod  nuUum  eiiruccedtint  9  fol  ab  inte&to  t  }i^inianu8  aii-* 
cem>  quipaternamvoluntatemi^ualemcunqueadimplerivuk,  m^ 
ynxtX:  coamcuic,  ut  hsredes  ab  inteibto »  qui  ad  ciUvifionem  rerum» 
heredicarianim  aguiit^  ezequantut  iliam  airpoiicionem>  utot  im- 
perfe&in:  cum  vero  novum  hoc )us  ialtem  perdneat  ad*  luer#> 
des  iMs  &  gradu  pares»  eaaendi  illtid  comra  verba  exptei&  non 
debecadnepotes.  ^  H^  '         \ 

iiy.V\[,AateJamentmpaternmetim  • 

li^eros  adoptivos? 

"Megatvr;    (0  quia  privilegium  nititur  tequitate  naturalii  MtBMtipnm 
^^  folenniit  requiranturiniis»  quos  nmiravocat:    queratio  ce^^«  ▼^ 
fit  ifli  adoptiyis.    (2)   Quia  jus  commune  parentum  etiam  matti^  '^  **•• 
iustnbuiturl  utipfequoque interliberosdiifMnerepoflihty  mater 
iucemnon  habet  addptivos«  neceadem  vox  videttiraliteraccepti 
inimoac  iii  altero ^  arg.  L.4.%.  2;  de  Vulg.Jfubft.    Et  Lex  in  hocprl* 
^yile^o  ^idettir  tantum  fpeflafle  naturamm  utroque  parente  com« 
munem»  nonjuspatrispoteilatiproprium.    At(iueid(3)ururece-    ' 
pa]meireapp^ex«fi^  ig.fi ip.  H.  Piji. MjS*  Qj.Mrv. 


^    Qy.Vni.  AnpitterinterJUiosnaturdlesexprroilegfa 

;        teftaripoffit?'      '  <  .   , 

Megatvu;  (1)  qnia  extranei  ipiifunt;  (2)  privilegia iimt  iln-^H^^Fi 
^^^  Qa,  )uris  j  indeque  cum  hoc  de  liberis  loqtiatur ,  ad  naturales  ex-  ^^'  P^P 
ttndiiioii4ebM;    (3)  Hodieideommusaubiihabet^  quiasqui-^^^^^ 
paranturQ>uriis»  quinonmudentilloprivilegio.^^  ^^^\P^  S^^uUag^c 
•Atoueea  (4)  commuhisDd^eilientenciay  GailLib.2.0.iu,n.if.         ^ 
H.Pift. hq.hn.ip.Bon.  dfc.204.n.  \^Clar. L,s.fint.  %. teftam.q, it  n.h 
idque  fiitetur  Car^  p. ).  c.  ^  d.  24.    Diilentit  ACni.  y»  Utb.  pa.t.  u 
iHrt.t.nd4.SalicitMLfC.Fam.€rc.  (jomez,adL  Tauri.s^n.s4* 

Rr  Obj, 

Cqcceji  Jva«  CoNTs^  P«  II# 


T^ 


c^ 
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Obj.  (0  l,f.,tf(f.Jf.demjusvao.  ubiiiberinatunilesiBqiie»  t6 

^ewptcd»  parentesinjusvocarenonpoflttnt,       .   ^  ,      . 

•-  .  ;..  llB^p*.IUtiojsdidieftjcot]nmunis»  fcil.  venenKso»  ^Bdiatiohii^ 

jusprivilegiieii^  quiahi  etiamGneteftamentdin^ubiihaeredesfimK 

.-qusratibceflatinnatu.ralibus* 

Obj.  (z)  Jus  Gentium  non  diflingvere  inter  legidmo6  &1M* 
>tiirales.  ... 

<,  R£SP.  Vmtecrationonefl;,  fed&nonconcludit;    ciuntefia* 
isentanQnfint  JunsGentium»  fed  JurisOvilis.    Fi^  Ji^,  A  ^f • 
■t.t.f,f, ,...'...''"  -^  s  ■  .  ■    ,   .  r 

^  Qn  IX;    ii^imteflmento  tjaerMerds  extranea' 
atiquidreUnqmpoJit? 

tJH»»  ^v*  VfBGATi  atquehincinftitutioextraneieftipfbiureii\IIk,  BrumuA 
"?•*•  ^^*  i^  ^w*.  Qupdfine.  C.  <i^  I^4«w. »;  7.  Necdaao  tutpris  vaiet;  ErmL. 
^/fTdJ.  Chr.%Tefim.q,i6.  necfubftitqdoexoranei,  Bmm  d.1.  Qiuo 
^.  ,  '  ingenereomniaextraneaipfojurehuUafunt,  Mev.p,  ij.  u  ert,.% 
Iv. •  V  r  '  wtmer,  i*' 

.  "Exc»iIduoteftesfuritadhibiti,  arg.Nov^icj.ct.L.  12.de Te^,J>n> 
Ber^.Kefih  adtaut,  h.  Mev.  d.  l..n.}S*  l-aut,  ptg.soi.  Unque  CiarfrL 
pifrentit jRr/wi».  d  Amh.  n.  ^.  propcer  I.  uh.  §.  utt,  C.  de  Cb£ciS,  «te 
in  omni  uldm^  voluhtate  qnihque  ceftes  requiruntur. 

Resp.  Exc^ptioeftinteftamentopatemo*  £ff,^ov,ufj.c,}*  Vid 
0taxmoDn.,Berger,d.l, 

Qv.  X  ^itiberiintejiament9patemaneceffariofii 
^  injlituendijVilexkccr^d^idi?    •    /     ; 

^  PFiRM*  (0  <]Qiadeommteftamentodicitur/quodnuIlaffl^ 
i^'i3b  '  ^  '*^*"  "^*"^  inftituantiir,  .vel  nominarim  exhanredentur,  L.  je.  it 
^eBiri'  ^'  ^P^fi^'  C2 )  Ratiohujusprivilogiad  teftamenriin eoconfifljfe 
mtft.^^  oporteatmojiendum  yoiuntates,;  quando  funt  parjnteS, 
i  omnibusmodisinterfiliostenere^  hlw,  ipy.pr^.  Mdem^tem,nr 
doedamincfxheredationeeft;.'  ;, 

^  Ob/,  (1)  quodfiliipl^neexhaeredariinhocteftamentapriv»' 
Jegia|onohpo(]jnc;  quia  jVb^.  107.  tantum  IbquiturdeinltitutiiJf 
p^pf^ou  inquibusjcrippeotkteredes. 

Risp.  In|oratio,r/.,.jy^iii»7,  gencraliseft,  utomaiavaIere.de- 
}^9iix  volunwt?  par«ndp,  adeoque  &  cxhaKedado,    Ncqueibi 

..    .:  .::  \      ..»  .        ,    dici- 


'V 


\ 
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4Sc^^  fiHosinfihui^ltem »  tion  exinnredari  poil^^  fed  qubd>y?  m^  ^ 
Jfimamur,  &noininafiIiorumpropria  manu  &  parces  relidae  iiltc- 
grisiiteri^  feribi  debeant. 

Ob  j.  f  j»)  In  favorem  liberoriim  h«c  privilegia  ftfle  intTodu<Sa#  ^ 
qax  in  oaiiim  eorum' cletorqueri  non  debent  ^  £;  f^  C  de  Leg. 

Resf*  Immp.a^^ue^quinmagiseft&vorparendimyVreorumvO' 
luntatesauslibet  mter  filiosteneant.i.  N*  w/.  pr. 

Atquehancoommunem  opiniohem  ait  Cfar.  ae  uflam.  a.  i?n.  z. 
C»ppm  dic.  4f.  n.  }h  idqM  late  fli.  Laui.  Cmp.  f.so2.    EtO  dilfen-^ 
tiat,  ^afin.  in Amh, Novii^ma  C deinoff.  tefi.  ^GaiLO: H2, np^ 

Qv.  ICL    ^i  tejiamem^^  quijure  cmmmi. 

tjtjt4rivoluit  ^defcwttibu^ 

nif^valeattanquamdifpqfitiointerlTberos?  • 

Gafiis hic efto  :    Caius inxeiibmentQ ,  qiipd inter libert^s hctxt>^j^\^ 
Vdluit ,  his formalibus  ad  calcem  teftamenp  ufiis  e|J;.  '^,,  VeS 

'*     SDotbetteben  (^abe  ict)  |u  me^m  QSefrafftigung  btefetf/  bie  nad^  be^/ihifiri. 
nannte9ute£eut(K/  btefe^  mein  Teftament,  Dc^nundunb(e^ten^/H(>^ 
'^Htn,  a(ctfbnM4)^ui)etttjfeneHnbgebet^eni(Beu^n;nebeti' 
'     '  mttiuunterft^teiben^efuc^jtrun&ans^landt^ 
Ac  teftes  illi  alle^ti  Hecjue  aofuere,  nequefubicripfere;  quasre- 
tiarac  ui  vaieat  tanquam  teftamencam  privilc;giatum^  id  cft^^^p^  .  ^^  ^ «  j^ 
quam  dHpofitio paterna?  >     "  :   ,/    \, 

Videtur  necandum^quia  imp^rfei^m  videtur  teftamentumu     .  .: ..  ;^ 
CQin  aliquidadhuc  a^endum  fuporfir,  L  2$.  i$  29.  ifui  teft.fac,  po^.       ^   - 
eiuodjenimteftatpr.vohiitt  non  £bcit>  quod&cit>  noluiti  neucruni    "  '^*  *    > 
itaque  lubfiftit^-  £.  i»  1^$.  dub.    Hinc  11  quis  propofitum  haboit  lf|v 
icriptis  ceftari ,  &  coram  feptem  ^teftibus  viva-  voce  declarec  volua* 
tatem  >  JCti  Marpurgehfes  teftamehtum  non  valere  putant  VoLs* 
€vnf.  2g.  %.  82.  fjf  p7.  Fab.  inC.  L.^.  /.  /•  dec:^  4.  CarpT^  3.  c.  f.  def.  $i 
,  V^nk.  Ref^^  m.  n.4J. 

Uadein terminisqucftionem  propofitam  ita  decidunt  Mev.  p«i. 
t>.  fjQ^  Add.  Minf^  £,^.0.  xg.    A^ue  ex  hac^rione  jCti  Wiuen-* 
bergetiies  &  Upfienlas  invalidum  teftamentum  declararunc  ia\  \ 
caula*£>D(ftttan«m.contraClampring.  ^  . 

'  Equidem  ingetiere  veraeft  nsec  fententia»  filcilicet  pater  voluit 
iblum  jure communi  teftari >fecus fi  in  teftamento  addatur  claufula» 
qi^od  u  non  vaieiie  pofiit  uc.ceftimentum  iglenne  ^  vakce  debea^  ^     ^ 

Rx  t     -  ttt 


Lyik^ 
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in^  dHpoficio  ittter  1]beros>  utiia  cafiipropofico,  ubivei^iUfil^^ 

^ofc^mnm^  »{0  {n  ittofflf  biefei  /  wie  etf  fmmet  tv  fK«|»t  mA 

^iBeiluibTeffaunent >  tia#Formuii>9(ct  emefTeftattiend 

ptfwtumtncerliberosy  UQt)  aufDetg(ei(&en?[Beife4tt^e(f(^te(. 

90ben.    • 

^  ^  Nam  cum  a4  diipoficionem  inter  liberos  tefte^iieeefltrii  fioti 

t^Ct  lis  omisfis  valebitteftanientu(ti>  non  ut  difpofitio  folenno^ 

fed  priyilegidtsi. 

•^«Atque  icarefponderant  Giflenles  &  Rintelenfesrin  caufi  Clam-^ 
fArig  inodo  ^offhiannirt  contra  2(o^aritt  <2BU^m  Ciamprings>  - 
*  .Equidem&mmumtribunalfentenciftm  Wictenban^fium&GiS- 
lenfium.  d.  2  a.  Nov»  1724^  confirma vit  >  at  ex  alia  nttone ,  tum  quia 
poft  remedia  fupplicacionis  e)c  ftylo  Mindenfi  noii  datur  appeib» 
tio  ,  tum  quia  ndeicommiffio  famiiis  plane  ibi  lion  apparet^Att 
■  adeoque  re^cieodus  erat  a^or>  five  teftamentum  yaleret^  &k 

•   fion* 

• »  . 

Q^,^./ininUftamentOrpropriapatHsm 

tejies fint  neceJlarii?  i\  . 

iJHGATVit;  Jidquelurecommuniconftatj  Nav.i^^.e^hibit  fr^ 
vwt'  priafiriptamfnuaiffdftis  a  teflat&recoramtf^kis  ffc.  StTm>.JSfe^ 
mttumti'* 3^^^}S^tS *9^  £qujdem  in  Ord.  Not.deamjfi2.  promifeueduo  n- 
^iftMi  qmruntur  teftes:  verum  comrounis  fententia  eft  in  cohtrariuni) 
Jm$tf€^  quiaid  timtumad probationenipertinet.  Ofp.di€^4!^n.^^  ^ACT^ff 

}ArDLf^2j,t.art.%.n.ti. 

Qy,  XIIL  QLuidjuris  circa  tejtamenta  Principis  ? 

»  ]gspo*ysiONEM  vide  mBifi.h,  Parentis  de  Tefiarhentis prind^ 

*^  pum  part.  II.  $♦  ufiq.    Ubi  ait  diftingyendum  efle  varios  a- 

fiis,  vel  enim  quseritur  de  teftamenti  fa^ioiie  a£Rva,  qua  Prin- 

cep&haeredem  fdcit,  Velde  teftamenti  fiidlione  pijj^^  ,  quaiple 

I  teftamento  h«res  fcribitur«    Ucroque  cafu  y  vel  inter  duos  Prind- 

^         pes,  quorum  alcer  alcerum  inftacuic;    vel  inter  Principem  &  (ub- 

ditum ,  fi  ille  hunc ,  aut  hic  illum  hanredem  fecerit;  ve!  demque 

inter  Principem  ,  &  extraneum  privatum ,  fi  pariter  aiter.  alrW 

4uid xt]iqiwrit>. fiauia  veititurt    Denique  is,  qui  ab  ioteftato  ii/c« 

•-     .  ••        .  ccflu- 


Di  Testawento  Militis.  '     iftr 

cdKmis  fl«t >  &  teftamemo.  occluiuseft «  yd  Princeps  eft  cum  Ijh 
tMfa  pQfiefbiet  vdLprivatus»  In  quitais  fingulis  Tidefidttfn  >  quid 
jwds..    .  r  ...      •.../■-.• 

.•Prjfmxigiturcafuseft,,  eumtnfeerPsncipes,  qui  invicem  infti- 
tiiennt^  ^vclsltquidireiiquertintj  resagicur  Etquideihy-fiveram 
iQrisG^tiuarationemrei^icimus,  teftamenca  haec  ndlam  vim 
MbdMinc  ;  cum  enim  fummi  Prineipes,  folo  jure  Natursreganr 
tiv f  qua  QuHum  eft  tefiamentorum  veftigium »  ut  part  u  ofleoAim 
fttitex^poficione,  qus  jure  non  fubfiftit»  nullum  jus,-  nec  ulla 
obligitio  oririr  poteft*  N<m  igitur  dubicandum  exiftimo »  fi  is> 
^fA  ceftaniento.  exdufus  eft  9 .  cum  fumma  poceftate  fic  9  eum  non 
feoeri  ex  ifto  teftamenco>  ftd  Iioc  noo  obftancet  jus  fuum.perfe* 
q^ppfle*.  Gertey.vixunquamfacis tuca fuicfuccemoexteftamen* 
to«  ottoties  fucceflbr  poteftatem  habuit  jus  fuym  periefiuendi:. 
(^oa  emBpflo  Likiovici  L  Imp.  apparec,  cujus  dilpoficio  inter  fi* 
^lios  pJsQe  inanis  fuic*  Atia  exempla  teftamencorum  a  Principi-. 
bus  fipi^^racondicorum^  aflfert  Grot.  de  f^B.  ^  P.  ttb.u%.  t^ m nou 
Uade  Pfincipesy  Principarumaliis  reli^luriy  quafi  teftamento  non 
wt^%  aiiuQde  fere  pnefidium  qu^fivere.  Davidy.qui  filio  &do* 
moni  Re^biini  d^tlavenity  vivus  eum  Regem  fecit;  1«  Heg.  u 
Udt^tPhdippusRexMacedoniflei  cum  excluib  Perieoy  Antigo- 
num  Ri^ett  tieri  vellM^  vivus  in  Regnum eumafruiqfit*  Uv.  L.  40^ 
i^sC  Alii  curaruQtf  «tautoricace  populi»  vel  Procerum,  tefta- 
memicdrroborarwtttr;  ud  ipfe  Carolus  IVL  ceu  ex  Adone  tra- 
dktGr<^^  d.  $.i^.  Ica  inaoe  vifum  fuic  cefiamencum  Regis  Scods^ 
mii  moiseimpedictts  fuerac^  ne  accederec  confiimado  Ordinum* 
mebm:Mfr^  Scot^  lif.ffre mprmc.  Alii  pocentes  executores con« 
fticimnti  uci  Pcoleamis.i  Rex  iS^gypd,  Romaaos^  cum  maximis; 
obleafacionibus»  utteftamendt^noremtuerentur.  Cef.  aeBelLCh. 

*  >f e()ue'  movere  debet  f  quod  innumera  Pnncipum  teftamenta 
.paiinn  in  anoalibus^recenfeantiir  >  prOut  longo  agmine  ea  recen-  , 
*c  Grot  d.  l.  ucap^i'  S  ut.  ubi  iW  ISlQt^  Duo  enim  reponenda  funt 
(lO  Q^od  iiii^  Y  yim  commendadoois  magis  apud  populum  ha- 
buerintj  utiait  Croud^c.3.%  y.& vel defiioai  voluntadproptei; 
mecita  &  memoris  vMecundiam>  vel  alias  ob  cauias  ultro  dela- 
vaaif  quandoque  &  vi  a^umj  vd  metu  violemise  nihil  contradi- 
aum  iiserit.  :  (2)  Qs^d  in  quibusdam  Regnis  teftamend  )us  in 
Kriocipe  qmus.xecep«a9  ^trit^  uci  iof  l^SMqiie  Regoia  Qrim- 
;;    J  Rrj  w- 

—    '  -■"      **'  *^<         -_f_     ,     ^  .  .  V 
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tis :,  quo  ticulo  Pergameni  r  Bithyni^'  adiaque:  potebciiSif»  'Regtia> 
.  oeffifTe  Romanis  nocum  e(t    Edi  vero  ceftamdnca  iufffis  gmi(]um 
iecund^rii  finc,  (iimmos  Principesninen,  eo  non  teneri>  jam  aa^ , 
tedi^lumieli    Add.VaLMaxJib/S'C.2.mfin. 

Secus  vero  eft ,  fihasres  ab  inteftato  privatu^fitf  adeoqiie  ut  ie*  \ 
mbus  civilibus  &  pofitivis.  ita  &  teftamentqrum  )ure  obligetur.^ 
Edi  enim  adhuc  videatur,  int^r  flimmo&  Prihcipes;:  qui  feio  )ure'' 
gentium primario utuntur>  teftaqienta  locum non habere:  tamjM' 
confidenindum  efti  quad  Principes  etfi  legibus  foiod  fint  >  vltco^ 
legibus  yivanc:  %.pen^  Inft.  quib.nwd.  tefi\  iinde^  qu^ndo  teftaouKi-'' 
^  mm  in  ea  caufa^,  ut  a  ibla  duorua^  Principumviduntate  pen^> 
deat^  necalius,  ng^exciufiis^  amtradicereeiqueatifdlinen  t6^i 
ftamentum  poceric  :    nam  ut  Princeps  legibus^  quas  aliis  ^n^- 
ipfe  quoque  &  fub)icit;  ica  &  benefiGiis  legum^  quae  fubdids  per«  - 
micric,  ipfe  quoque  fi  veliCi  uci  Doceft;  inprimis,  fi  beneficia  ju* 
risgendum  finc,  ud  eft  ufus  ceftamencorum.    Nec  hsbtes  )e|iti- 
mus^  qui  privatus  eft  >  contradicere  poteft^  quia  iUe  iure  civiht^  \ 
neturj  quod.fecui;  erat  iti  ca^  fuperiore^  quoha^eslegiriiiacKicum' 
fumma  poteftate^  adeoque  legibus  teftamentorum  poutivis  lieuti*-* 
quam  ooftri^s  ftiit,  (ed  )ure  fuo  iis  contradicere  potuit. 
^^  Alter  cafuseft «  cum  negorium  geritur  inter  fummum Prmcipetii 
ejusque  civem*  Et,  cumPrincepsipfequoquebenefidbcivibusfil- 
isconceffouti,  ceudii^uftieft,  poflit>  conftattefl9iriaeiit(rih,  fid-<' 
vis  Principem  inftituit,  indiftin^leratere^  etiamfl^iecefilariisifii-^ 
lennitadbus  defticutum  fit;  quia  hac  funt  meri  )dris  Givilisf,  quo 
Princeps  inftitutus  non  obligatur , '  fed  in  aliorum  quoqu^  tetta« ' 
mentis  omnes  folennitates  fita  pitefeQtia  fuppiec  /  ij^.  frinCi^Cndt^ 
Tffitim.    Cum  yero  generofi  Principisiit ,  l^ges ,  quas  civibu»  4te«- ' 
dit  f  ipfiim  quoque  fervare  t  ultro  repudiat  ille  t^mehta  non  rite  v 
fafta.  §,  fin.  Infi.  Quibp  mod.  tefi.  inf.  ut  leges  fuas  exempte  magis 
quamyeAisincuI^c:  nam 

Sicexemplajuvant,  (^fifcenfiirapartnurp 
Cumjudexaliosqmdmmetiffefacit4  . 

VitaPrincipis  >  ut  P/in.  in  Paneg^  ad  IraJ.  aic,  cenfitra  eft^  eaqua 
p^petua:  adjkfncdirigimur,  adhanc  CMoermmr.  Vu  e  coaaario, 
viriofi  Principes  plus  exemplo  nocent  reipublicc^  quampeocato^ 
ut  ait  Gc.  lib^  i^  deJegibus.  Et  hoc  tamen  quoque  cafu,  fihasrea 
legitimus  teftamento  exclufus  cum  fumma  pocdliit^  fit^  non  t^ 
netur  ei  volqpttti  fta»,  pcr  8»  ^ 

<.   ^t  Unde 


Dfi  T^STAMI^T^  MlLlTIS.^  gtp 


•         Unde  ficile  intelligitur,  quid  ftatuendum  tertio  cafu,  ubires 

inter  principem  &  extraneum  privatum  agitur*  Sive  enim  Priii- 
'-  ceps  h«redem  fbripferitH  five  fcriptus  fiierit,  teftamentum  ex  pr«- 
.  dicKs  caufis^  etfi  fit  Jurispofirivi ,  valet*  Veram  hic  neceifum  elt^ 
* m  tdfbiAentum  rite,  &  )uxta  leges  fa^him  fuerit;  nifi  &  ille^  cjui 
•eo  exdofiiseA,  &res,  de  quibus  agitur»  fub  poteftate  illius  Prm« 

cipis  fint.    Quia  Prihceps  fupplet  faltem  folennia  in  fuis  tcrris> 

ri>i  difponere  de  jure  fijo  poutiyo  poceft,  noYi  autem;  in  aUenb 
^tenakdrioy  «bi  proprivatohabetur>  /.  i/fflde  Off.  ^^^f:    ^^c^^i 

ficit,  quod  in  teftamentis  in(piciantur  ftatuta  loci^  ubi  fit: '  vid^ 
^Dilpl ieFund.  fhterrit.poi.  tfty.  %.}.  fifiq,  ( quap eft in  twu  u 
^D^.  94^    Nain'  hic  cafum-fingimus,  ubi  iuxta  ftatuta  lod  facftum 

non  fuk,  fed  illa  negle2la  funti  quem  defe<ftum  non  poteft  fupj- 
•pkrepeifontt  iPrincipis  reipeftueorum,  qiwe  extra  e]uS  Pnncipa- 

xiiSj  vel  teititdrii  fines  fiint.    Cwerum ,  quod  dixi ,  fummum  Print; 

cipeip>  qui  teftamento  a  jure  fuo  inteftati  exclufiiis  6ft,  non  obli^ 

rri  ex  uitima  voluntate ,  fed  ei  contradicere  poflfe»  id  fecus  eft, 
di(pofitio  per  donacionem  mortiscaufa,  vel  fimilem  a^mutri- 
!tisque  confenfu  conftantem  perfeda  fuerit ;  ea  ehim  >  aim  jure 
gentiumfiibfiftat,  &caeieris  paribusjus  fitciatiiS)  qui  abinteftatd 
^icceflbruserilt,  pjftr  eam  rite  exclufu?  jntelligitur*  ^  B3Cquibu| 
reliqui  qiioQue,  quss  late  tra^bri  de  hac  niateria  pouenc^  ipoa- 
tefluuntr  ^artf,'utinftitutumteneam,  reliquaperiudicemfil-  - 
eeffi  delibabo.  *    '       * 

.  Cx  di^  igituf  ^  ieqmtur,  valere  omnino  teftamenta  Statuudi  . 
itssptm ,  et&fotennia non  fiierint  difervata ;  modo  inter  ipfos  & 
^es  Qonitn  lea  a^tOFy.  cum  vi  fiiperioritatiis  fuae  teiritoriali^  < 
St  propris^  poteftatis  ca  |uni  habeant  in  fiio  demuni  territoriq« 
jtuKelmper^r  ialmnerio.  .  Atque  ita  teftamentum  Caroli  Au^ 
§^ia.j  e^teitibus^aeffitutum,  tamen  valmfie,  &  ita  judicatum 
>(iiiiretefertJky.V^«&ii/-/^  Secuseft,  fiinterduosSob 

^BOSqintftio  tdhimeod  vertitur :    id  enim  firid  forma  jurisfiibfiftere 
fiequit^^utaftaraSj  re^K&itmperii^  habenturpro  fiibje^ :  Idem 
ventmeS  9  quotiescunque  efie^  negotn  extta  territoriifihesesi:*  ^ 
«enditun  VuLfP.iPfud.c.2i.%:2. 

Heque  o^tnxt^oSik  \\\%  >;quod  femel  rite  tecundum  leges  lod 
gcftumett.  i^uBiquevaiere,  VinJ.j^.q.ip^  namhicaiv>qu^^  utfur 
pia  didum,  loqmmur  de  teftamenco/  quod  fecunaum  leges  loci  ^ 
mnfeft^T"^  noa^f    fed  folennibus  ibi  requificis  caret.     Atque  ' 
^^7^^  hanc 


.  hanc  fentehciftm  probat,  &  teflanaenca  fe  vidifie  pluriaia/  ^d  ea 

vel  folenaia  velde  iia  cransadam  fiufle,  refcrc  Ri^emb^  ie  fni. 

[ cap.  fM.  €onct  w.  fk  ij.if.  17. 1/.    £t  huicdiftindiQni  CQAgruiCy  qw^ 

tomxmS^  cefti- 

'mehca  calia,  ibpeab  agnacis^  noua  Uberis  fuiUe  impugnata:  if 

>nim  plerumaue  propno  jure  cerritorii  utuncur  ^   bi  Cm  poceftiQs 

func;    HU  in  teudisnoncenentur  fafhim  defun£lt  prstftare»  ti t^ 

'nentur«  2,j^.4S.f^fi.^J?Suf.Add.BeJoUJikKDijf.»om 

tejf.reg,  Dtff.M^n. m  qui  cuciusialtem eflediciCY  ialciinja  in:9^ 

ffiencisStatuumadhiberi«  - 

Nequehicprivileriateftamenti  militaris  applicanpofliint^  ucpi- 
Utlimn.  de  Jur.  fuU.  Ut,  4,  c,  g.  r^g.  Priyiiegium  enim  militare t 
legei  nonabarbitrio&clauiiilisceftacorum  poidet;  quinonfx^ 
iimc  daufulis  eflicerey  ne  I^es  in  ceilamenco  fuo  locura  fiabe^ot 
X«Xf* JBfl  deLegat.  u  Nec  ipfismilidbusidcompeciCi  niiiinceftaiD(» 
tOy  quodin  expedidonefa^faimeft. 

Neque^i^^^i  quod  claufute  hx  jwAis  confracemicacum  tddib- 
leant»  uc  valean^  jure  publico,  milicari>  vel  quo  alio  valere  pol- 
fiinc  &a  Nara  aliud  eft  in  padtis»  qus  jure  ^cium  valenc  ]M:oat 
ponventumeft:  Seduldmisvoluncanbuaal^^busfoi^adacaeft. 

Apanagiatijine  fokmibus  UfiaripoJ/ifit? 

Kf  SG AT  quaeftionem  i?.  Parens  in  Dl^.  de  Teftamentis  frmc.f.  A 

.  ^    ^iA.wrg.Lii.ffldeLL,$:fln^j,  Qm.modistefiMm.mfirm*   tA 

My^rUsdeStat.Imp.  c.j6.tb.i.f$fiqeu  concrariamfenciat,  exeaf' 

^  tione,  quod  beneficium  hoc  Illunriffivne  dignitatitrifoittum/ 

arg.L.  fp.  de  Stat.  hm.     Apana^ri  vero  edam  dicancur  ^ "^ 

E:    aigumencum  aucem  a  nomioe  duci  poiIe£.  ^C.dei 
nec'  cexcus  quicquam  huc  £uuant ,    nec  fado#     Privile^fl 
enim  hocnon  dignicad  £ed  fuperioticari  cermorii  eohaeret,    "' 
oui  ucuncur  L^ibui  civilibus  m  fuis  cains  foluri  fiinc»    Ap 
tiaucemiisfbludnonfuncy    fed  fbbpoceftace  PrimMeniriy 
que.  dignicate  cantum  &  honore^    non  poceftace  nincipas 
ecfi  icadicancur.    Re6tius  Seneca  de  bemjknr  L  2^  c.  34.  mfin. 
dc:      Umtmfttrique  nemenefi:      VisfiddemaCfM^teM^i 
Mdi  l^Jln.%,s^f^admmc^af^ 
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Qv.  XV.    JnAugftJtaquoqueJinefolemibusteliari 

poffit? 

BTarens  ouaeftionem  hanc  cvolvit  in  Dif^.deTeftam.Frinc.^arf^ 
#  2.  §.  11«  nis  verbis  :  De  Augufta  quoque  dubitari  poflet;  an 
&ipfa  fine  iblennibus  poflit  teftamentum  £icere  ^  cum  nec  ilift 
fiimmx  poteftatis  vel  mperioritatis  iurahabeat  Verum>  etfi  Au- 
gufta  (ure  proprio  hacc  (ibipriTileeia  vindicare  non  po(Iit>  tameii 
quoad  acflusprivatos  participat  illa  de  juribus  &  priviiegiis  maric| 
(.  u  deLL.  Q  L.  6.  %.  i.  dejftr.fifcL         ^ 

Neque  o  fi  s  t  a  T  L.  ip«  c.  de  tejtam.  ubi  infinuatio  ceflAmenti  noa 
nifi  Prmcipi  fieri  poteft.  ^  Non  idtur  Augoftse. 

Resp^  Hoc  ideo  ,  quia  iniQinualro^  a6lus  publicus^  &  habe- 
tUTf  ac  fi  a<^is  publicis  &da  fuiflet  :    Uc  adeo  ea  perrineat  ad 
ipfuni  exercitium  fummae  poteftacis^  ^usnoncadit  in  Auguftam. 
f     Itatip  yero  Myleridc.%6  tb,  ^»  ne  individuitas  matrimonii  per  ina> 

qualitatem  lurium  perturbecur » icerum  indigna  nimis  eft  lefpon^  ' 
[J  •  lotte,  AjGta 

i^  pojint? 

Supereftt  quhc  uc  videamusj  dequibusrebas  teftamenta4acetf  ' 
JMnctpes  podint  :    Ubi  ante  omnia  diftingvenda  funt  bona  l^rio^ 
jclpisi  ^bMaPrincipatus»  dehis  nunouam  teftari  poteft>  deiliis  "" 
^  ibmperi  iUa  dicuntur  Domania  >  haec  bona  Corons,  /  PuhL  c  f^   . 
^  ]^  1/.  jifa.    Neque  valet  diftin^lio  Grocii ,  quam  L  ^  c  6,^3  /  f. 
2  A7-I^W'^^'^*/  S^if^&  paflim  ftrenue  inculcat ,  &  Conrifig.  de  Fin. 
2  imjff'  ampie^tur  ^  mter  Regna,  quse  fuftt  in  patrimonio/  &  qujt 
\  boniimcinis^monib»    P^rnegamusenimiulla  }uft:a  Regna  efte 
^  m^pacrifdomQi  fed  !<!  plenum  contradidlionis  eft.  (i)  quia.>  uc 
|jui'  pnmum  res  in  patrimomo  noftru  eile  incipit^  ftc  dominiuiia  &  res 
J^  pnvaa;    NeciamR^^numerit^fedtyrannis;  non  imperium^  ica 
^  maani  fiimiliai  non  avitas^  fed  iata  domus  tyrapni :    ita  dludicur 
^  j&Ui adNerohis tyrannidem  apiid  Svetm.  tnNetm. cap^ j». 
"/" '      timdJbmusfiet :    Vejof  tnigrate  Quiriter 

,,  &nani^  Vi^jwoccupetiJiadsfHus^  .^ 

/V  Ss  ■  Oak 
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DominiieiumiiaturB>  condnetar  Iiberapot6ftasdifbonendi>  imo 
abutendi  L.  u^C  Mmi:  quam  vero  iuf^i  imperii  fubftanda  in  to« 
tum  refpuiti  &  utiice  in  cuendi,  confervandic^ue  )ure  ac  ofiicio 
confiftic  £•  ns.  de  V.S,  f  2  )  Regna  nbn  regnantis  caufa  (unt  conjfti- 
tuta^  (ed  in&vorem&utilicatem  fubje^lorum^  ut  iuftitiam  illead* 
tniniftret  atauerempubh  defendat ;  dominiumf  vero  domini  caula» 
totumqiie  aa  hujus  ufum  poteftatemque  refertur.  Plures  radones 
cumulare  poflem,  fed  hop^atis  pro  inftituto.  Hioc  jam  ultro 
ouafifluit,  Principemnoft jioflcdePrincipatubonis<iueCoron«te- 
uari»  nificoafenfypopuliexpreflb,  vel  tacito,  quiai  quioliena^ 
ille perdit ,  &  abudtur :  L  h  S-  ^*  adSCt.  Maced.  Lj .  §♦  1.  de  Off.  Proc^ 
Caf  qvLod  contra  naturam  imperii  cWs  jam  diftum  eft*  Secus  er- 
goefle,  jampatety  fi  per  alienadonem  rem  imperii  potius  con- 
fervet;  quamperdat,  vel eaabutatur;  quodfic,  fineceflitas,  vel ' 
|uftaficcaufa  alienandi»  v.  g.  fitotuipconfervarenon  poflec,  m& 
partem  alienaret ;  tunc  enim  eft  pars  ejus  adaiiniflxadoais  j  quam 
apfi  populus  cohceflic. 

Nfegue  obfianp  coc  exempla  eorum ,    qui  in  ceftamends  de  ^ 
Ilegnis  iuis  ftacuerunt^     eaque  alienarunt       Nam  )am  fupra 
'fttisfadum  ei  fuic:       Vel  cnim  efledam  non  habuere^      yjel 
confenfu,  populi  cacicoi    ieu  expreflb  fadhe»    aucpoftea  cacice 
falccm  approbacse  fuere;    vel  &  visprxvaluic    IIludTaucem  tol^  . 

,  iari vixpoceft,  quodGmius L t. c. ^. §.^f , dicic", 4ifliciiius efl^ partem 
alienHrC)  quam  totum«    Utique  enim  is  magis  peccat^  qui  tocam 

^  xemperdic,  quamquipartemtlicujusrei.  .       / 

Neque(?iJ^i//ratio,  qazmGrouusd.l.  allegaty  qucMdiilii  quiia 
civitateracoeunty  ibcietatemquandamperpetuamconcrahanc>  & 
4inum  corpus  confticuanc » «nic  nulla  pars  deleri  a  reliquis  invita  de» 
beac.  Nam  aim  ipfe  Grotifisd.  l  reife  faceacuri  quod  pacres  cbr- 
poris  abfcindi  nacuralicer  poflinc  in  confervadonem  tonusi  hoc» 
quod  procedic  in  corpore  nacurali,  mulco  magis  fieri  poceric  in 
4:orpore  civili,  cujus  panes  nec  adeo  cohsrenc,  '  nec  canco  <Jum 
f>enculo  leparancur ;  hst  enim  parces ,  ecfi  feparace  a  corpore  d v> 
tads,  vivere  camen  poflTunc,  parces  aucem  corporis  nacuialis  vi- 
Tend  abfciflas  incerire  necefle  4Su  Ulius  parces  traifeunt  in  no- 
vum  corpus,  cujusipiricuperinde  vegetantur,  ac  prioie,  ut  vae 
wcipoflfct:  * 

Qffdrefmmjmiimth  tUtiJksimpmt  nuss, 

-     hujos 


.  .        '  Db  T£STA,MENT0  Militis.  .  -    ^ 

'   ■   I     "        J  "   ■"       '  ■    ■       ■   ■  ■  II  ■■ » .'^ 

htiji»  vfcro  plaoe  excingnincur:  prout  ploribus^  &elegancer  hoc 

deducit  Grmwv^  d.  S.6.    Ec  ficet  Grot  contra  hbc  regerac>  quod 

alia  racio  fic  in  corpore  civili ,  quod  voluncace  concraftum  eih 

primarvam  vero  voluncacetii  eorum/qui  primi.talem  focietaceim 

cqncraxenintt  infpiciendamefle,  quiminimeareididebencv6luinej 

iit  jus  eilcc  corpon  parces  invicas  &  abfcindere  a  fe,  &  alii  in  de- 

'dicionem  dare;  id  umen  vanum,  &  inane  eft ,  nam  )am  fupra  di- 

xifnus  ex  hujusmodi  harioladonibus  &  divinationibus  nuUum  )ua 

certum ,  nedum  nacurale  deduci  pofle.    (3uod  £  licerec  ules  cba'- 

}e6hiras  voluncacis  primorum  hominumaSme,  &inde  )us  ftacue- 

re»  Oquod  umennoneflec  ]us  Naturx^  dequo  hic  quftricur)  qu^ 

non  exinde  orirencur  abfurditaces  ?    Sed  &pofico »  voluncaceai 

. '  primorum  hominum  Cociecacem  concrahentium  fpe^ri  debere^ 

^  eamque  hic  cercam  efley  nt  dilcede;inc;  id  tamen  ha&enus  can- 

.    tum  incelligendum  eflec,  ne  fine  caufa  pofTenc  diicedere»    Imo 

contra,  ilneceffitasaccidereCj  credeodum potiuseft»  ^spocius vor 

Ittiflepartesfeparaxiy  quam  cocamcivicacemin  difcrimea  adduct# 
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:  AGQUIRENDAVEL  OMITTENDA . 

-  .-.  r    :-..;;.-;!:      -H-^REDITATE.  ' 

^  Qv»  t    'Jn  pofimtrodu&umbeneficiumabjitnettdijid 
karedesfintipfijurebaredestantumaBuprimOy  '     , 
'   •  anetiam a^uficundo?  \\ 

Eq\]idetiB  itt  diftingyit  Aucor,  putaiis,  fuos  h«re^e$t^  paxao^f***^' 
quidem  ftacim  efle  hsredes',  non  etiam  ailu  lecuhdo:  ac  diif-''"***^^' 
fefentit  hxc  inter  potendam  &  a<aum  minus  apte  liic  applicatur.JJJ  JSU' 
Stne  fuus  h«res  oon  nuda potentia  ,  fed  &  a6lu  htnres  eft.  quoAsaufuim- 
▼el.  ejcimde  apparet:  quia  nuda  fui  haeredis  exiftenpa  mukps  inii  A. 
fnes  producic  effeaus  ,  quos  coU^it,Dg;^P««r.  w  Z>5j^  ^'.Swff«|: 
ftepof,    Nam  ex  e«'  valec  tutela.,  Lhjg  Cmf.m^  Ptipiilaris  iiib^ 
fticudo,  L^.fi(f.b.L.t2.iUVul^.Juhfl:L.tg  tkHeh*  gut.ju^.  ^ 

Acneqaeacquin^  ne^eobligacurhanres  aifieximmixdoiieji^Z.'  ^ 

*  ti.mfMj^.9r7'«d,SCt,Tnb,QoTii.d,di^, 


**«! 
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Qv^LQlui^requiratur^utaiitwbt^^ 

O  ESP.  Requiritur  (i)  ADEUNDI  FACULTAS,  Le.ucadife 
*^  poflit:  namfiru&aadirethaercditaceai»  q\)«Vt  g.a6hidelatt 
non  eft»  vel  quam  acquirere  ex  ratione  turis  non  pppeft»  U  a/.  §.  4 
(^3.j.L.3Lki.i,liffi.deH^.qM/.(^dif.  (O  VOLUNTAS 
ADEUNDI  :  nam  neroo  .acauirere  poteftj  nifi  anhnqqi 
Jial>eat  acquirendiy  quem  proindeaeclarare  dsbtu^f.Jnfi.detl^r^ 
^uaLfi  Sffer. 

.  Qu«ri  hic  folet:  an  fuflficiat,  fi  verefaculi3»  tdfit,  &  an  val«|t 
«tditio,  Uc€!C  h$res  «x  faiia  opinioneiadeat?  Et  tfifkt  affirfnatq^ 
valere  negotium  ^  licet  opinio  (aUa  fit ;  quia  ( i )  plus  eft  in  re^  quan 
opinione,  i^e»  £lus  poteft,  quam  putavit ;  error  eiiim  volunti^i 
!&  confenfui  obeft»  nonfacukati:  eademeaimi&^ultaadufatj  ilve 
/quis  fciat,  ie  id pofle  >  five  idndckt^  Uinc(^ ; etfi  quis  opineturt 
^efiatorem  apud  hoftes  deceOiire»  falfii.hsc  opinio  iiQn  mutac  rei 
vcritatem/teujns.adeuAdij  Li^^pr.b..  Eadeni jui»  (3)  ii>ali« 
caufis  obtinent,  fiquis  emit  rem  domini»  tanquamalienam^  vt^ 
]eCemtio>  &extri(utionetransfercur'dQinipiumj  quiapluseftin  ' 
rei veritate,  quam  opinione^  L^  p. §.  4.  de  Pi^nor.  <  4)'  Si  quis  fer- 
vum  fuuip  manumictitf  quamvis  ajienuoi  pU^».y^W^.4\4^  $»& 
deMan^  vkd.  item  (5)  ii  quis  remMam  <Eai^uatt Uijtnfam  laga^ 
¥alet>  f .  n.  de  Legat.  Nam  omaibur  his:  cafibus  facultas  non  de- 
,  ficic  t  neip  voluntas.  vitiofii  eft ;  quia  rem  alienam  epere  a^  leg^ 
\&  aUenum  manuinittere  jure  liceC|  $«  4^  Infi^  ik  Legau  L.300  %.J^ 
de  A&.  emt.  Denique  (6)  fiquis epupillo  em^c^  ,9^^]«iQ pHlH^na 
pHitat»  valet  ufucapio!,  L.z.%.i^.  Pr^^A  quiaplusinreen»  quam 
in  exiftimatione»  .  '  ' 

Sed,  ais»  hic  phisefle  in  opiniohe  /  quam  re  >  minusehiiaia 
te  yidetuf  ^  quia  pupilluseft  >  non  pubes. 

Resp.  Plus  juris  omnino  hic  eft  in  re  j  (}U8m  opinione  :  naiA 
jusoricurexbonafide,  quse  valet  j  etfi  opinio  faMa  fitt  neque  haec 
opinio  jus  dat|  fedne|odum>  &  res  bona  fide  gefta.  (^)  Alia 
cxempla»  ubi  pkis  eft  kn  rei  vericate>^<iam  opinione  vide  in  X»  a 
Fr^emt. 

"  Exc  fi  idf  quod  pucat^  &  opinione  eft>  ttffpe  auc  illicicusfb 
.iiit contra formamjure prakcripcam fic:  leum  enim>  ecfi pliis ficin 
vericace»  &&cultas  noa.defie>  de  eftcamen  honefta.  voluntas; 
qtiocies  iciL  h«fes  adiCt  cum  puccc^  per  Leges  licicum  non  dle, 

etfi 


DE  AeOXIUilDA  Vft  QtfTnNDA  HAEtEDlTATt.  ^^ 

-n — —^ 

€cfi  fic  Ikinioi»  od  ^putiec»  teftatorem vivere^  etfi  reveca  fic  mop- 
«ms»  L.32.fr.L.^i.hL.  19*  h.  ceflatorem  iuifle  filiam  fimiiias^ 
«umiuenc  paterf.  d.  L  ^m.  §«  /  fenrum  9  cum  fic  liber,  L  29.  k&   ^^ 
J^coodimMU  infticucum »  cum  fit pure,  i/.  Z^  ii«  §.  i.    kafiifl^  ^ 
^iui  (b  puCK  neceflarium  ^  relic  r^udiare  ^  nuHa  eft  repudiatio» 
X.  9f.  k  i.  &  cum  is  >  qui  ie  putat  jnecdlarium  >  folenni  aditions 
^c  acquirere  hsreditatem»  nuUa  eff  aditio,  &  non  ot^nte  ilfa 
«litione »  adhuc  abftinere  poceft » L,  16,  k  u    Unde  &  is ,  qui  har* 
^icatem  delatam  ex  teftamencDi  quodputatfalfum>  repudiaf^ 
fiuliiter  repuiliaty  h  v/.fr.  k    His  cmmibus  cafibus  pJus  ^uidem 
'€&  \n  rei  ¥C!ritate>  quara  io  opinione^  ac  harc  ipfii  opinio  vidat ne* 
^tiuiQ)  Quia  ex  caufii»  l^ibus  improbata »  originem  trahit  Iden|^    ^ 
^oque  obcineC)  fiquis  dubicec,  an  caufa  lege  licica  fic>  L  SS^  C  k  ^ 
Vdle  enimnon  debeCi  antec^uam  fciac *  jiis (ibi  effe*  '^  ^ 

Acque  faac  ratione  difitcihs  do^ina ,  qQand#  nimirum  plus  in 
writate ,  ouarn  opinione ^  vel  contra  9  effe  videatur ;  Sc  auando  oei^ 
:goC]imi  inde  nuUum  reddacur^  vel  non;  peripicua  &clata  reddi*^ 
ipr*    Vid.  camenDM.  /n  L  i^.ff.h,  u 

Qv.  DBt  Anwmxtiofuibaredisfrafumtur^  dnprih 

baridebeat/ 

RE8P*  Interprxcipuasdifferenaasaditionisextrand&Immj^ 
_  .  nis  fiiihaeredis  (  quas  plenius  &  ex  profeflb  tra^lat  Dn.  Varens  if^f^mfm^ ' 
^  X^.  d^Slicceff.nep.ffS.3^ )  h^c  quoquc  eft>  auod  aditioexcra*  mam'  tft. 
aa  probaoda  fic  a  creditpre^  arg.L  u!.  £•  23.  C  ae  Probai.  nonve- 
ipfuijbkspredis  imipixtio,  ,  Rationes  hujuspoft^riorisafrerdfeqqea- 
tea  exhibec  M^*.  Di^*.  §*  f#    Nam  (i)  cum  fuus  hsres  ipfo  jure  fk 
'jfine  h^o  fuQ  Kw«s  fi^c,  etfi  jeficere  hoc  jus  poflit^uticme  non  il- 
liid  probari  debe^  quod  juri^  eft,  fciL  eum  haeredem  eue  fa£faim> 
ied  hoc  quodfa^  f&^  eum  abjecifle  jus  fuum»  lege  qua^cum. 
Atqueadeo(2)non  videcurdefendipojQe^  auodPd^communi*   , 
Iter  fiipponunc  9  immixtionem'&6H  efle^  &  ideo  probari  debere; 
nam  )ure&melqua^to  &confli.tutO)  dicendum  contnr>  ejus  at>- 
)e6Honem  k^  y  &  probandam  efle.    Nam  & (3)  fi  forte  non  con- 
flet»  Dominum  rebus  acjuribus  fuis  ufum  cfk,  non  tamenilla 
^ereli^  vel  amiifa  ideo  yidebantur  9  quod  ufu$  &  profefiio  £i6ti 
iint&^robaridebeanti  fedconjtca^  }ure^melquaefitqcertume£^ 
Quod  ems  dereli^o  vel  oaiiffip  probanda  fici  ar^  $.  12^  verjp  nauh 
'  •  *    ^    Ss3         •  ralem 


ralem.  jmi8.  $♦  t/.  Inft.  de  Rer.  £v^    Et  (4)  cmn  fimteresi  vivb 

pacne  qaodammodo  )am  domifius  dfe  ^.   &  magis  conthiuare  d»-. 

'    miaiumimelligacur ,  L»  i^#!  if  £/^*  C^  A^.  non  magis  hxc  ccmti- 

*  nu4ciq,  quam  dominis  dominii  rerum  marumconcinuatioprobtnb- 
daeft.:  Neque  vero  (5)  beneficium  Pranoris.  quod  iius  dacom 
eft^  inimmifcendo>  fedabftinendoconfiftiCr  neqQeiliispoceftv 
ammi(cendi>  quam  ex  ip(k  lege  habenc,  fed  abftinmdi  a  Paecoee 
daca  eft.    Non  itacue,  an  fe  immitcuerintf    fed  an  d^ftiauerini^ 

auwitur  &  probanduoi  eft    Et  cum  (£ )  qui  fui  &  ipfbjure  hax^ 
es  iiint ,   rfihil  allegare,   nec  alia  re  fe  tueri  poilint ,   qium  quod 
ufiiiatbeneficioPraeicoriS)  ideft,  iureabftinendi,  uciqueiSf  quii^ 
fatgahn  beneiicio  concra  jus  communeufiim  dicic,    idprobarc 
\^  debet.    Quemadmodum  (7)  hxteSf  <)uiadiit»nonaudituri  fidi- 
"  cat^  fenonnifi  cumbeneficio  inventarii  adivifie  hxreditacem»  nifi 
id  probaveric»      Sed  &  (8)  id  omnino  manifeftum  eft  ex  £.: 
S7.  p-inc^  ffl  de  acq.  w/  omitu  har,    ubi  dicicur,    quod  fui  to* 
cedes  Jure  Civili  teneancur  credicoribus:       acqui  obli^tto  eft 
e£[eAus  immi>ctionis>    nec  tenetur  fuusheres>    nifi  qui  feioi^ 
miicet.      Lege   ergo   Civili   quoque   fuvjis  hxres   creditoribus- 
leneturi    adeoque  mteUigicuri    fe  immircuitFcy    atque  ex  eo  yii- 
recredicoresfundacam,    utajuot»    habent  intentionem,    quoad 
\  pcobetur  voluntas  abftinendi.    Atque  inde  (9)  in  ^  L^s7,^  ffi^^ 

•  non  reqtiiritur,  ut  voluncas  immifcendi,  fea  uc  voTuncas  d^ 
relinquendi  declarctur,  qu«  proinde  declaracio  neceflaria,  &1a- 
dubiefafti,  atqueadeoprobandaeft*  HucusqueDminusParens.    • 

Atabhocrigbrejuris  meritomoresreceflere,  &communiter 
recepta,  yariisquepttcjudiciisconfirmacaeft  fententiaVqtiodinii 
mixtio  fui  hsredisi  fi  hic  eam  fa6lam  neget^  seque  ac  aditio  tTCr 
tranei  probari  debeau  Vid.  Dn.  ?ar,  d^  §•  j.  infin.  ibique  lateDdL 
Mev.pi.dec.i93* 

Acceditfummaaequicas,  quod  fiius  non  debeat  efle  deteriorifi 
conditionis,  quam  extraneus,  hic  vero  pro  hxrede  noh  habetur, 
nifi:  id  probatum*  fueric :  fed  &  tota  rario  illius  necefficatis  hodie 
ocflat,  utpoce  qua:  erat  effeftus  rigidiflimc  illius  pacris  potefta* 
tis,  quarcumlibertateGermanorumhaudconfiftit* 

Atque  pro  his  moribus  conorajus  Civile  in  Curia  Halberftadi-- 
ettfimcomradiiSforio  judicacumincaula  ^i^tni  ^^effOU/  concr^ 
Cawnen  Ofjtinnemenf.  Jun.  1709,  Non  aucem  praecUe  probarf 
debe»!  fiittm  iitaredeia  ft  itxunifcuifle,  fed  fuffidt  aliqualis  falteift 

V'  demoa* 
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demonftradoy  cjus  excircumftsintiis  quoque  defumi  poteft.  At«  '  - 
que  hinc^  fi  filius  diu  in  fledibus  paternis  i^ihmoratus  fuerir  j  fi 
bcMia  ^l^ditaria  teneat^  nec  fpecialem  titulum  allegare  poflit» 
0rg.  L.  10.  L  W.  de  Acqmr.  vel  omitt,  h^r.  L.  k  L.  2.  C  eod.  ^dm 
^ruflusexfundohaeFeditario  perceperit^  praefimiiturproimmixtio* 
ne;  cujas  efi^us  hic  eft>  ut  onus  probandi  transierat  in  adver- 
^rium,  Strteo.  Ex.34.  th.  2m.  A4ev.  p.  2.  dec.  142»    AtqueitainCu-  i 

xiaHalbefftadienfideciiareseft  m  ^i?^ria»/2^ 

Qv.  IV*.   ^ibceres^qtiimoritur^anteqiimfein^ 
tutmfciverit^trammittatbcffreditatem^etJinoB 

aditam? 

Cafus  hic  efto :    Cajus  duxit  Sejam ,  (  quae  ex  priori  marito  Me-  - 
viam  pcpCTJt )  &  ex  eji  fufcipit  Titiam :    Idem  Cajus  Batavi«    ^ 
Indiarum  ne^btiorum  caufa  degens  moritur,  &  teftamento  aequi^ 
parcibus  inftituit  Sejam  ac  Meviam ;    antequam  vero  notitia  tdla-- 
mentiadh«redesperveniret,    Seja  praeraoritur;    hinc  <jua?fitum 
fo^V  sn  Mcvia  ex^fie  ha^es  fiat,  an  verodefiin^b?  matrisfiliapo- 
jfterioris  matrimonii  auoque  concurrat  ?    Mlud  videbatiir  (^icenaum 
jbuia  hxreditas  non  aaita  non  transmitticur  'ad  hsredem ,  £.  un.  §./... 
f.deCad,toU.^  fedaccrefciccohaeredi^  d.  Z;  §•  ip.    At  in:  praefenti 
cafoverius  eft ,  pofteriorera  quoque  tiliam  concurrere.     Nam  ( i. J 
jus  delibei^ahdi  iiitra  annum  ucilera  corapecic  hscredi;    indubitau 
iutem)uriseft|  illumannumutilemnoncurrere,  nififcienti^  per   ' 
texc^  txpt*  in  L.  "v,  C  deSur.  delik  L.  g6*  ff.  de  Acquir..  yel  otmtt. 
heer^    Raucbb.  (fa£iafud  Brun.  ad.  L,  if.ffJe^. delib^    (2.)  Mo- 
nbas  Belgiihasres.ipfi>  jure  in  )us  defiinSifuccedit,  &  quidem  cl- 
'tn  aditionem ,  inaeque  ad  fiios  hsredes  transmittit,  quicquidex 
lisreditate  coniecuturus  iuifiet,    Gudel  /«  Nov.  L.2.  c.  /8-  at  hoc 
teftamehtuminBatavia^  &ficjuxtamoresBelgicos,  conditumefl;      > 
Unde  m  Cutia  Haibecftadienfi  judiqitum  >  pofteribrem  filiam  pro 
m  concurrere,  in  caula  Stnn^n  Cat^atinen  ^vrt)mh/  contra  Cot^A^ 
«tafll^a?(en£inWte/ dzf.Martii,  1705.      . 

Qv^V^  JiipgrtembifreditatisagnqftemtotmagttOJ 

/  vjJlevideatur? 

AvpiR M A  Tv&t    nam haereditas  eft  )us  individuiim>  quod  pvotm. pmL   ^ 
oane  acquirere  n«ao  poce^i  hincfipacsadipii  tota  neceui^  t^l!^  ^ 
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.  .Cecerum  id  verum  eft^  fi  pareem  adic>  inqQa  fcriptus  eft,  yel 
fefcciptxmipuaty  necquicquam  repadian  r      . 

Sedquidupartem  adeat,  parcem  verorepudiett  an^fpteex* 
lirefle  repttdiata^  totum  repudiatum  videtur? 

Rbsp^  Si  declaret,  ie  prb  parce  tantum  adire^  vel  repodiirep 
iieutrom  valet,  fed  nihilominus  adhuc  adtrc vel  repudiare  poceft ; 
<um utmaique  contm leges  fueric,  LvL  2  h*  Ex  adu  autemi 
quinonyalet,  non  poteft  obligtcio  vei  jiis  oriri,  injprimiscum 
grave  tnte  oriatur  prsejudicium; 

Obj.    (c)  L.  20.  inf  Cde^,  M.  L.sipr.  fS  %.  u  V  fp^  §1  *.  *. 
^        ubi  is  1  qai  fMrtem  agnofcic,  tocam  haETcditacem  agnofcer^  videcw. 

R  E  s  p.  Ibi  hacres  ex  parce  adire  pbtuit  $  quia  ex  partibus  feriptus 
dftt  ergo  rdiqus  partes  vel  ftatim  accedunt>  d,L  io.  vel  poftet 
\    Qtficiunt.  d  l.  20.  J.  L,  fj. 

.  Obj.  (2)  L^  19.  h.  ubiexfa£loy  quo  quts  unam  hiereditatis  |Mir- 
temaccepit»  colligiturprohsredegeftioinfolidum,  quokl  proiip' 
^e  fecus  eile  videturi  G.  declaraverit,  quod  nolit  niii  paiteiih 
adire. 

Rfisp.  Si  paitem  al|c]uam  hsteditatisactipiat,  hoc  iplb  agno^ 
ibittotum>  ucquidebiti  partem  folvit^  agnoicit  totum :  nifi  aliudl 
HpfMureat;,  4^od  iicy  fi  declarec,  feialcem  pro  parce  velle  adtt6 
yei  hser^siefle ;  ea  enim  declaracio  concra  legies  eft;  Non  am 
haeres  ibiaicy  ieparcem  nolle  adirei  ied  exfadoy  quo  foiviCdeMf* 
tum>  tocumagnoicere  videcun 

Qv.  Vi    Anis^  qmiufeudojuccedit^  totm  viieatmr 

-      :  agnovife  bareditatem?  /    ; 

JjJJ^^J^I^ESp/^ftingvendo,  anfiiiusfic,  quiinfeudoiucceairi  anagrt<- 
mnfmdu^^^  cus;  illo cafu filius ,  agnoicens teudum ,  totatfi  yideturagno- 
pmriu      Icece  Haereditarem;  hoc  cafu  agnatus^  etfi  infeudofuccedat«  r^ 
piidiare  haereditatem  pocefl. 

^j  Ratib4ifferentisineo  confiftitf  quod  fiKiis  jus  fuuth^tam  r^Or 

tii^hagreditatrs^  quam  ratione  feudi  a  patre  haheak;,  ucrumqiieigi- 

tur  unum  corpushg^redicads.cbnilicuiCy  tjuorffiliusjjroparceagho- 

£f:^ tiequl^r.fidveruthimc^^^ agiiorcere,  veluttumquei^pQd^^ 

re  debec.    Aliud  eft  iti  agnacis^  qui  )U&  fiium  racione  feudi  non  t 

^  defunAo ,  ied  %  fuq  pjcfe.  hiabenc;  notrergo  hic  unum  corpus  ha> 

•VA  »    "^  IfcaititBeftVnecpfOtrtdc  adrtitb  ftudb,  totamlticiriidiAkteto  igjb-^ 

r  tiffif  vidthlf.    Idqitcai&ms  votMsiia  trti&urifi  2.  /;  4s.fi  cmt^ 


D^  AcQyniE?JOA  Yfit  .OM!TTf}lp4  JHjAEREDITATF,  U9\ 

gerit^  vafaUtmfineprohdef^ireyAQNATVSy  adquem unherja 
h^ereittaspertmH  9  repuditatabdtreditate  yfeudur» ,  fipatemumfueritt     ' 
tetinsre  poterhf^c.    Vbi  vefv  FIL  l  UMy  reliquerit  ipfenon  peterit 
fi»ejfilttfimh(^veditfftmtep  aui 

mrumqtte  repudiet. 

Atque  hanc  difFerendanfi  communicer  agnoicunt  Dodores* 
i^Qth,  add.  2.  E  4S'  ihique  Treut/.part.  2.  Ex.  12.  th.4.pr.    Vid.  omninq     ' 
bn  Par.inHyp,furfeud.tit.iO  §.3.-#.£5'j- 

Opj»\  Qup4h?re?nonpoflit  haBreditatemprbparteagno- 
iccKf  adeoque  hec  aghacus  feudum,  repudiata  celiqQ^  :hcfe« 
^i^t«  «dife  9  j^jt;  L.  2^  de  Acq.  vel  omtt.  han.  UA  ) wd  di^m  efl^ 
feudam  patemum  ratione  agnatorum  Q<m  eiTe  portionem  iixre- 
^mu%.  Vid.  Hyp^dj. 

Qv^  VlL  A^^li^eJJiprerum 

•  ^     \icquiratnK? 

'  VIxGATvir^  r^m  (0  poflfcflionc$funti&£K,  >L«i;.§t.^.  rf-f-^ll 
.  '     ieAcq.  vd^mht.  poJf:Lj.  §.  j.  L.  zgff^  eod.  L.  12.  ^.'^/fff.  de 
Capth).i$  pefii:U%ff^Btqt^y^M^^  velofHitt. 

^  ^  ^  iitui}>  •  »a^iruntur;»r-  L.  j.  %.  u  Li  g:,fil  eo^.  &cum  (  ^  ) 
pb%fibius^fai!s^^  exfkingYicur  t^us 

mort^l.r  iea^nim.j;quaBfj6tifiiat,,mortetolluntur>  nec^eperfo-,   , 
iiaStt'pctfrciiata|trahreum:fiiie^^  t.  2i.^ff.de     ' 

Acq.velamitt.p(^.LX\^4^is^^  '^^  CThdc  (3  )  ha?re- 

^ii^x^txvf^^\^m^  4)&vtis  ¥^rha. 

.  It^ugMt  igitur  rationi  juris  eorttm  opinio,  qui  ipfo  ftfto  p<rf» 
iefliionesco^olidari  ajunt:  nam  (j)  nunquam  acquiti  poteft  pof- 
^si^<u  ini&fimul.aaimo&anore>ade0qtte  ^Ori^on^ure  ccrn* 
^fig^sKiii^^  tJftde  (i)  domi- 

nus,  coknvomortcK)»  nonrecuperatpoiI$fl]OnemnatU]itkA>i  ni(r 
«ovjMpprehenfiiMie,  t^^.  %  ujfdeAcq.  velamtt.  ptff.  Idque 
(^^.dfi^nedediximus,  d.  L.j^i  Adeoque  (4)  confolidadoner 
aonfufitMpoflbflriotiibus^,  fedjuri^us&dominiis,'^ 

COCCEJI  J VR.  GONTR.  P.  yt» 
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TESTAM.  QUEMADM.  APER. 
Qv.  I.  Anetimteliesadpublicationemtejimentich 

taridebeant?  ' 


ua.p^/ARif  femperidopusefle^  concendunc,  adeOjUt^fimajorebrunL 
7.  verb."'  parsabfit,  ad  abfentes  mitti  debeat,  i  4./?i/-  ^-   ^/«infolQ  ' 


«'^»?/*»'nuncupativoputantcitari  teftes  debere,  Z<P)C  i»/  fc.    Verumid 
■:  -     r6)icit  Coler.  dec.  ijo.  ^ruv.  ^  BrmH.  h.  Hiili^.  7.  c^.  lii.  c*  Carpt 

p.3.C.3'd.SS.'37'4-'-  -  .        c  ' 

'       Equiddmcum^hiteftes  tantumadrecognofceridumciterittBi' 

Z.4,L7.h.    nunquamomiirarecognitiovitiaj^effbtium,  fedcaiv 

tum  ad  pleniorem  probationem  pertinet.      lnteftamentonuncu«' 

mtiyoceftesjurant,  Ceaudivifleateftatore)  Gamaliundenoficoff^ 

«et,  fed.id  aeque  proWri  per  duos  ceftes,"  .vel^  ihftrimicnaP 

',  Notariipoteft.  Carpz.d.LdrfyST^::  •::,  p^^  •       .  | 

^(i^*'^  4nyefdtldadjarcbiym^  • 

.tneiito,  privataaiitM^atec 

JXiftmH  VTegatvr,  ;fedcondacir  (akent  ftdlprobacioAemv'  '•j&miaeCti^ 
Ltut.p^.  il  eft  quoadperpetuam  ejus  fi(&m^^! '  quiai  ceftes ,  t|>er  t^jg^ii^ ' 
>^^H.bandaaliquandaeft  publicatiojaripefpecaum  viveBenaniKitfRiok  1 

f»^     ,}i^.  Qv.  HI.  Jnvakattransakioderdi&fSi?i'fe/tmeiit(i 

noiiinfpe&isverJnUe^amenti?    '^.  ".'■:.-. 

Itmt.ptg. fe  ESP.  TVansa^lio dereH6Hs Iri  ceftamehto  valetv,'  e^ram  hbiiin- 
iwi»*i\  fpe^s  verbis  teftamenti;  (1.)  auia  parces  prohibicude  pm 
"  Bodifp(Miere  poirunt,  indeque  v.g.iesataiiu5,  aliquodato.ali- 
qsoaccepto»  renunciareei>  quQdintemmencbreJictumeft,  poc* 
«ft :  ^^  eixim  revem  hiccrarisadiQ  de  i|)elacri  ex  ceftamenco  eren* 
turiv  Jiuseresm^tfe  privaci  arbitrii cft,  Ut^  t.  ii.ffi4eHsr.vMdi 
L.8.^t.df  Contr.gmt»  ( t.  )  Pa^um  gratuicmn  hic  valere  did- 
tur^  vid.  hfuu pa^.  $4.  mfin.  cur  oon&  transa^'o ;  nequefine 
lUa  racio  differ^cis  expofica  a  Bmnnem. ,  ai  Wef. tit.de tnasaS, 
qu.  «»♦  aliquid  n^omjinu.habet.  (i.)  iljleque  (blida  afiqua.rto* 
proIdbirioniS}  neque  cexcns  pro  fencencia  contraria  afferri  poteft: 
(4.)  ^V^^^SSm^iG^y^^^^^  ubi 


'i 


TerxAV-  Q.VEMADM.  Apeil  iji 

qui  cianilgicde  eo,  quod  in  teftatnemo  reli^luni  eft,  non  videcuis 
xemictereidt  quod  exGodicillispoileaprolatis  reli^Kim  apparec; 
quia  de  illis  cogicaiTe  non  cenfetur»  Hinc  ergo  pater,  fecus  .eflei 
&  bmnino  valeretransadionem,  ficogirecde  cocticillis,  qui  ad-^ 
iiucproferri  poflenr*  Quid fi  (  y 0  ceftamencum  perieric ,  uc  inipici 
non  poflir,  &  fortc  de  quanticate  non  conftec?  Sane  ex  opiniono 
Dd^nec  Judex  fencenciam  proferre  poflec,  nec  crarisaftio  licict 
forec,  quippe  noninfpe^lisceftamenciverbisy  adeoque  iure  fad 
cadac,  necefleiefl.  ^  Accedic  (6.)  quod  de  hceredicace  cercij  (quip« 
pe  qui  ibrce  teflamentum  nondum  fecic,  adeoque  cujus  verbll 

.noni^um in^exi,)  cransfigerej, eique  rcnunciare  poflim,  fi iliein- 
cercus  fic,  Z^y;  §•  ^.  Prafoc.  L  2.  f .  2,  ff.de  Ha^^  vend.  vel  cercuSf 
led  confenclatt  &in.yoluocat:e  qsquead  morcem  perfeverec,  L^ 
lCdeVa(f.r 

Sed  &(7; )  jusjyrandum  Cqwod  eft  fpecies  cransa<ftionis ,  t.  2.  de 
furfjurf  L  ^/f .  if.ffde  Pa3.  L^j;.  C  de  LL. )  olim  valebac  de  re  t  inte- 
fiaineacoTciii^y  eciat^  noninfpedisverbisceflamenci^adeo^  uc^  li« 
cec  apercis  pqftea  cabutis  ceftamenci  perjurium  apparerecy  non  ta-» 
mea  cau6m  recra6la|e  licerct.  Quod  ex  eo  imprimis  probatur^ 
(Juia  Jufliniaquf  demijfp  iri  Lf.  C  de  Reb.  cred^  jus  illud  fuflulit,  Sc  pe* 
je«ncemex(iiqdQli(jloJucrumpercipere  noluiu 
.    San*e('80fr*^ftradui?ifacuin  fiiiflk  J^^  ancale  juramen* 

'  pimnoninfpe6lisverl>i5teftamencivaIerec>  fi  cransa<^io  non  infp&t 
f^s  ved)is  tefbmenci.  eo  jure  invalida  fuifl!ec ;  nam  absque  hsefir 
titione  jCci  hujusmodi  juramencum»  tanquam  fpeciem  cransadio« 
niSriAvaliduQfi  declaracuri  AiifTent^ 

Ne^ue  ^$^.)!  Juftinianus,  fiintransaflioneid  iusobtinuiflcc,  afoiq 
^idifStperjuriiqdiofiindamencumdecifionis  fua^in  d.  Lf  peticu- 
ru^)  neciUud^  quod  camen  appoficumerac,  fcil.  in  cransadione  ica, 
pbcinerCf  omiflurus  fuifTe  viaecur.  ' 

.   (xo.)  Trao^diqnes  &.res  judicatoe  nec  inftrumentis  noviter  re- 
peitisinfirmahcur/£.'^.^.^i?  7»*^^^^ 

V  cft^  qua^^infbwnencum ,  £♦  2,  ff\  Tefi,  quemadm,  aper. 

eftinfCartransadbonis}  de  concroverfia  ex  teftamento  proveniencQ 
-  Uta,  valet,  eciamnon  infpeilis  verbis  ceftamenci.  Verum,  ut.di- 
qam .  quodresefl^,  non  agicur  ibi  de  controverfia  ex  tcftamentoprtaj 
leddeeO)  iri  rugcum  fit  teftamentuna  ?  qux  concroveriia  oriri 
poteftedamnonmfpedisc^bulis  reftamenci?  hac  controverfia  de- 
^  ^  .       Tta  cifa. 


\  * 


^a  ,  LiB.  XXIX.  /Ti».  m.' - 

cira>tliaefi:  anfobffitutMscjuisfitinteftamehto?  ha^coriturcxipfe 
i      teftamentOy  nec  alitcr  de  eo  apparere  poteft;  qu  9111  infpciSlis  cjus  ve^ 
^  bis^feddeeacontrovernaibfnontransigitur:    utproiftdetextiteilk 

^     '       .   nihiiadnoftraftiikitentiamftabiliendamfaciat.  * 

-  Nequc  O  b  s  t.  ( !♦ )  rationem  hu jus  prohibitionis  evldentem  hane 
%Shs  nequiteftamentafupprimunt,  autconfuitodiutiusdccuitantj 
iniq[uuminde  lucrum capiant ,  dum  ilio  paelo ille<ftantur le^tariiflc 
fidci  commiflarii  ad  tranfigendum ,  &modicumfor€c  prselenspro 
emoiiimento  alicujus  momenti ,  quod  ignorant ,  acdipiendum ,  pcr 
;  L.lf.deT)ransa&. 

IIesp*- ( i)  Adevitandamhahddifficulcat^mPrsetor pollicctuf,' 
qudd  eum ,  a  qud  defideratur editfid,  velit compcllere ad  edendnitf, 
d  Uu  f  •  I.  £♦  2  f,ff[  Tefi,  quenmdnr.  ap.  &L  r.^;  li  deTaBi  exhib.  Sicr* 
gp,_v.  gn  legiatarius  huicrcmedip  renunciet,  fibi  id  imputarcde^ 
bet,'  (z)  SidoIofijbtra6Ufirttinftrumenta,.id(iuepofteapi^ 
transaaib  refcinditui^etiam  Jure  Civili  r  £♦  ij^.  C  de  Trafisaif.  L  j/C 
«fejEto/a/wtf/.  &pr«terea  poenafaifi  ftacuiturj .  L  ^^ff^L^  14.  Q.  AdUi> 
Corn. defalf.zc amisfio ejus>  quod reliihim eft,  /. p.  C, de Legat.  ' De^ 
'  .  nique  &  ( 3)  ratio  illa  fiipponit prohibicioncm  Legis ,  hscc  vero  nuUl* 
biexftat,  indeqwexpr-efleprobaridebeti  uciina^mehtSsi  dequi* 
bus  loquitur alJegat^  1. 1  ubi  aperta  eft  xquitap?  ratio.     •        -     .  ;. 

*  Obj^  <2)  pquitatisrationemquocjuemeoefle,  quodpfei-hujus* 
modi  transa6Uones  fecile  ciraim veniri  jX)flcnjc  fiipra^mac  hommufli 
voluntates,  quasexitumhabcre,  etiam  publice  cxpedir0  .creditufj 

-  ^  ^  tSS'ff*deTefl^(p$einadm.aper. 

S      ^  <  R I  s  Pr  ( / )  Circum vencio  jlla  "evitari ptJtcft >  fi  v*  g.  fe^itarii^^fl 

fcdendum  fibi  teftamentuni  agit,  hocipfo  gnim  efficcrepbteft^  uw^^ 
timievoluntates  e^itum  habeant.     Sivcroidnegligac,  nil^l  obdli 

,  dur  conienfu  partium  ultima  voliintas  effeitu  diftitui  quatat;     fe^ 

&  fatis  gra ves  poenae  contra  circumvenientem  ftatutae  (unt.  Vid.  Ohf 
fr^ced.  Deniquepublicequoqueintcreft,nelites>  femelbonailde 
jfopitae,  denuoreiufi:itentun 

Obj.  {^y  L.6.f.deTrimsa&.  ubidehiscontrovcifiis^  qus^xtc'- 
ftamentoproficifcuntur,  nequetrahfigi,  neque  vcfitasexquiriali- 
ter,  quaminfpedtisverbisteftamenti,  poteft.    '      .  ' 

*  Resp.  TextushicdefumtuseftexZ,./.^  T^47;77^/i«*ri7///^;  i^^ 
adeoque  ex  eo  fiipplendus.  Cafus/autcm  in  d^  Li.fr.  propoitftui^ 
ubi  is  cujus  iritereft  dejiderat  tabulas  teftamentl  inlpicere>  &  Pra?- 
torica/i^^<Ttf^^  &tuflcadiiicurratio'in//*  i.  '^  & 

.  d  L  ^. 
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4f>£^^.  quodd6hisconcrov%r(iisy queexteftamentoproficiieerentury 
non  nifi  infpe^  verbis  teftatnenti  tranpgi  posfit,  ubi  vox  trmfigi 
non  denocac  modam  illum  deicidendi  controverfias  aHquo  dato 
aliqup  recento^  fed  facultatem  agendi  ex  illo  teftamento:    tranlH 
^reenimgennanicequoquediciturC8«rl)anbeIn,Q3we^een*    Vid. 
rahi  LeM.  voc,  tranfig» ;  hioc  Cicero  trmfigerertegmtmcmtnroerfiam^ 
|cc.aitiquodefl,emenflreJti'fleni£)anDel&errJ^ten:  BeneigiturLabittu^ 
obfefvavit,    Colletftores  pandeftarum  l^em  hsnc  ob  vocem  illanl  .  .  .^  . 
tranfigt  ex  errpre  adtitulum  tvansaSiwis  transtnlille :     cum  potius " .  \,  ^  ,. 
perdneat  ad  hunc  .cicalum,  ubi  «^tur  de  aperiendotefiameiHo  ad  [.    >. 
focsitSeQaua,  u(tran%ii.  e.  agiinfpe^sverbisexeopoflit:         • ,--  ^  •>.*  J 

Acquehocmodocefuintomnesillsquaefliones:  Antatis  mxuh 
9^0v<opedeoteiuniflDMVo»  vaJeac?  Anp«rtesei|%nuRa8i:i@.pos- 
faviTSicStftfv,  ^,  f.^.^7.TreutlD.7'  thefi^.fitie.lauti  j5>«  :QW* 
olim;8m'rejecitC'»/.  inL,i.h.  ScFerret.in  1^3.^.4.  Teflam.  ^em^mm 
if •  C^.  ^  transa^ones  etiam  oon  infpedlis  verbistefiQm^enri  iieri 
{K>fle,  flatuic  cum  Ferreto  odL.  i.ffdf^  Trmsa^.  Balduin.,  in.  ^uftin. 
Ui.  p,  y4ff3ftr«h  Labittoin  Vfitlm^cif  U„  p»  28^.  Hottom,  0d,.,d.  L  £ 
Fabromrational  add.Lf.  .,..•.: 

Eqaid^m  communicei;  fe.titeatia  iUa-invji|uit>  non  valere  trans- 
adionem^  nifiyifis.ilif{)e6Hs(jueverbisteflam?.nti,  Gail,It,%>  O.  t^p, 
V.  7.  d  n'-*o>  ^d.  Canf.Ji^.  Vttm,\dg  TransaS,  cf.  n.  (k  Laat  ^i>ncl,  For, 
Eiip,.th.  S  lit.  b.  R«tion^€xhibetiW»/fer,«</«S'/riw,^S/7- .  Aijeout 
caacelamfuppeditentDd.tutiusfcil.  effe,  ipfjttansattoni  inferere, 
fc^amiHam  efle,inipe6tisVogniojiq(ie  vrcrbtsteflamenti,«/»»;w«  Dn, 
StTyh.CaMi.Onnra&.S.3C.7.%,6,  At^oeprohaccommuniopinione 
Curia  HalberfUdicnfis  pronunei«vit  in  caufa  \>ti  »Wl£)|>pm ,  cohtrt 
I>(tf  i5)0bn»^apittul  /  per  fencentiamde  d.  18.  Maji.i^ay,  (juff  in  Sujwf- 
moApprflatioourtJudicioconfirmatavcfld.L  Julijio,        "      •■  ' 

'lir  XXiX."  Tir.  VL    '' 

SI  mJlS  AlIQOEM  TEST.    PROHm:     • 

.       -^  VEl- COEGERlt.  ;     '.'.'\_    . 

Qy.  !♦    Jbiteltmentm,dQioconfe&myJttiprojur^ 

.  A  F»iiLMiiTV.R;.  qttia^doiuiiiBpeditconfttifiitfi,  eoqiie  tolKt-ef-  {^*';JJJ! 
**  fcntiamtcltamentl  *_>?»#*/• 

■:     -    >  .V   Tt3  .  _Obj.  ^f. 
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-a  t^ 


Uit,ptg. 


,  Obj.  Quod  vjs  &  hietus  non  tolUnic  voluacjicenij  L^tu^i, 
met,  cauf.  '  .  • 

/  Re  sp«  (0  AUud  6ft  in  voluncate  dolo  excorca.  R|tionem  di£> 
hi&tvue<iQ^\fu^.ut,Qmd^piet.cmfqU'Zt 

Resp.  (^)  FalfumeA,  quod  vis  ^mecus  noncoIlaQC.ulciinMi 
Yolnamem.  yid,  qu.  fe^, 

Qv.  II.  ^vis^metustoUmtultimmvokntatmT^ 

i^yT^vv^!  A  ffirmatvr;  (i)   ^uia  icfl  ex  alieno  arbitrio  penderent  cefta-* 
fivemtt»  ^     menta,  quod  prohibetur  jure,  L.  ju  de  Har.  htft,  .(z)quit 
it  9i  (^t.  coa^lio  teftium  inierc  nullitatem,  Z.  »,  \.jin.  Qm  tt^.fac,  nemnft 
coadio  teftatoris« 

-  O B  ST.  /.  ^.  $.  ^.  fifin.ff,  Qmd  met.  cauf.  L,  ij-^frt  deSCt,  ^kti 
Vbl  vis  &  mecus  non  coUuhc  coofenfum,  Vid;  fufri  tii.  Qupdrml 
Mtfq.2^  '  .!-.:> 
"  Resp,  Venim  hoc  eftihnegotiis,  &'pa6lis;  h»c  ribnVttiafl* 
tur  propter  vim,  fed  tantum  reicinduntur,  ex  jBquitate  praBtorial 
iedis  ia  ultimis  voliintatibus :  -  nam  ad  has  edi(^  refticucotiai  no4 
percinenc  Cl»»/</.  ^».  <?.  * 

■'.:•■'..  ;  .•^■LiB.,xxix.t.iT.  viL  ■' i;:' •••-'■'•.  ■-, 

m  JURE  GODICILLORUMi        \ 
Qv,.  L    hiquo  differaiit  codicilli  fif  ttfiamenta?  \ 

RBs p.   Differutttin  eo y  <iuod  utraque  quidem  fiiw  juft»  vo!uaa« 
.,,.  cisnoftr*  fententia;  fed  jc«ftamcnta  de  omnibus  juribus,  'co&> 
.ciIhvcrotantumdey«/i«/^<nw,  quasquispoftmortem  fierivult.    -■ 

Qy.  Ih-Jncodicilli^  quicumteftafnemofimt^pntre^ 
quela  illius  tejiamenti?  • 

/v.vet6/  '  S->»./»#./<'^.'indeque  prppnas  iolcnnirat«is  ifon  teqiJlrufif, 
^fwm  d.  S,  fin,  Inhisomnia  fieri  poffunt,  non  in  teftamento,  excepti 
C*'  foladiYeihlnftitucionc haeredis.  Ratio  allegatur  ift  $. j.  b.  X.  >i 
C.  h.  £,  10,  ebd,  Hinc  legata  ipfo  jure  tolli  poffunt,  Vinn  adpr.  Mt. 
de  Adim,  (^  transfer»  leg.  tutor  dari  poteft,  L.  s.p-.  de  Tefi.tut.fcrU 
pt«j  hicres  jndignus  deciacan  &c  Uut.pdg,  eau  toliiwr  everfo 
ceftamentd,L*»/.«/»,A./,  r  «  .»  h    «**  «vcfw 


.*•*'. 
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AFFi  RAL    nec  fufpeAt  videri  pofTunt:    nam  Jegatarii  in  ultimis  LwupH 
viDluncatibus  funt  teftcs  idonei ;    quia  non  ftatur  eorum  dcpo-  5  ^  *?:  ^^^** 
fitioai>  fed  ei,  .quod  fcriptum  eft.  %^*irP 

;  Qjf/ 1%  j^mvUernidon^  . 

TC^  E  s p.  Omnino :  quod  enim  in  tcftamentis  prohilbeantur,  hoc cft  laut.  pag. 
..      exaliardtioncr  ciuiafciL  eeftamentafuntjurispublicl^  .&in.co-  510,  vefb« 
mitiis  iua  nanjraiieri  folebant^  ubi  foeminae  non  admittebantur  ;  ^«wB** 
^.CK>4ic^tiip«ft  A!iguftura<?emumfuntincrodui5li,  ubicomiiia,in-  ''^' 
deque ratio prohibitionis ceirabaot >  0».  Parl  Hyp.  Infi.  h.^.  4,.Phili 
lJf.prJnfi,L,2,  Ecl.io7.'n.i.  , 

.  ^  D i s  s£  N Ti  r,  Vinnms  ad%,s*  h, n.  2.  i^  adi.  3. ibid.  quia  eadem  ra- 
tio  eft/quc  in  teftamencis :  (  ncgat  enim>  teftes  repraelcntare  curias, 
atqueidcofoeminasexcludi,  ad%.  2.  Inft,  de  tefl,,  otd.  n.  3.  at  jamdi* 
Aumeft^  raUonemdificrenti^fubeiTe.  S^ne  originarie  nulla  alia 
j»Sip<;p?^^dendifoMrun^  '    •  ,     . 

Qy  V,  JamCodieillisdireffobcereditaxda^ 

\r£G  %.2Jnft.h.  I^Qcyalet iq  vim fideicommis^ ;    quia  non habuit  L4M.fiig. 
animum  fideicommitf cndir  JDiff  ^VinnMlS'  «♦  /  *•  n. 3.  Pbil.  L  2*  5'o.  wb. 


IcL  wf.  Nec  valct  inffi^fioi  libttteftiimentam  fit  patemum,  Pbil  d.  ^  ^^ 
ii^jr^n^cpiKcaiife,  itid.n.s.  nccconfirmaripoteft,  iHd^n.sZ&^^'^' 
frmMh\U.^:^  '^^ :-  '••'.'*'•  ^/       •— '  ' ' 

Q^V\\&mSs,  a^iQdeturjfiJUeicoimnJmmive^^^ 

rJM^ifmfit? 

R||S?-E?ttaordinariap^iecuti<),  Ztfii^/.fc^  .  -  Lmptm, 

Ahne  peddo  haerediiaDs.fideicommiflaria  ?    Negatur :  mm  n^^  ytou 
hscnbndaturcohtrahsredem,  fed  fideicomminario^  cuihsreditas^^^^VnS 
jfcfiduciariocftreftituta,  advcrfastertium,  quiprohaeredevelpofles-**^        ' 
iQtepoiM€^'fL,i,U'3.de/dei€.biered.pie^^^         . 

<^;  VII  Attclaufula€  teftmm^    • 

'   tm  vitiofim^  ptellatornefiiverit,  uxorem  ejfe  ^; 

;     \  '  pragnantetn?  ^  I 

KEG  Necvaletteftamentuininvimfideicommisfif  fi)^aj>rfl»-  ;•  v  *. 
'.    -  "        'icitarum^ 


^itmmmmm^mmmmmm»  mmmtmmmma^mmmmmimmmmmmmmmm^mmmmmmimt^m^  mmmmmmmmmmmmi^mmmmmmmmt^^^mmmm^ammmm^m^mmmm^mmmam 

fcituruni ,  hunc  on^raturasnQn  lui(rec,  t.pen..f^^^        'C^tH]^^ 
Argumcnto  a  inilice  futmo ,  ciijus  difpofitio  mwi  v»lec ,  •  fi neJcMc^ 
•>*^-        UKoremeflepnBjgnantem*  >  '. 

Ob j.  ( I )  Uf^C  de  CbdfciO.  ubi  debet valere  voluntas»  codidUo  icm. 
clarata,  quomodocunqueinfirmeturteftamentmm  t  .  i       ^  : 

R  FSf .  NififortiorpraBfumtip  aJianj  yQlyntatem  loferw»  uti  Mc; 

Obj.  (i)  L.3.%i.aii!^urXodidll.  \iI>rcodiciIiivtilenc;etfip6fihu- 
.,^  S  -  '-  musnatusrupcritteftamcntum,    i     • 

R  ES  p.  Loquicur  texciis  de  pbfthumis  i  quos  ceftiator  fci vit  Obi  na-^* 
iciturusy  ibi;  int^lHgitur  enimisquoque  haresfcriptus. 

O B  j.  (3)  £.  ^. §.5. ^p^.  ubi  dicitur>  pofthuiflum  nacum rum{ieri 
tteftaittentum,  atcodicillosValere* 
^    .  Resp»    Itidemlciyituxoremprffgnanccm» 

Obj,  (4)  L.n.fi  L.pen.ff.eod.  ubipofthuma^  ignorancepatrab 
gravi  utero  uxorem  efle,  nata  y  rumpitur  quidem  ceftamentum  >  at  & 
dei  commifla  valent, 

'   R£«sp.  Nbn  valent  intuitu  pofthum«,  utpoce  quam  <ine^e  no* 
luit ,  fed  valent  intuitu  cohacredis,  d.  L.  lu  ti  L.pen.ff^  eod.  Q<mf,  S^W9^ 

T-*  V  L,B,  XXX.  XXXL  XXXIL 

Qv»  L    Ankgatum^quaiemsprottX^ 

Jtf>»«rff  ■  Vr  E  G  A  T  V  R ;  rei  I^caTion.ieft  ,don^o  ?  alitiH  kma^  eft  <]bji^ 
'**-f2?  •''^  '^** >  '^^  ''^  donata j    ipik  ergcf  ttitima  VolunlasitaTiefini- 

«•*''.    Qv.  IL  AiiLegatmr^Bedi^miri  qmffitimatiq 
4U^msaJefiat&^reli^^i§^iarsMK^        > 

f"- J^!''  *ObJ-  (')  Ln^-frMFm.  ubireiaaviatranfirelcgatumateftt* 
!l!C£  toreinlegatarium.dicicur,  indequey«rbailla,  ab  heredept^tfimda» 
''*r*7*-fiipcirfliiiVidericur.  /  .;  '^     ■    TT 
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iiOj  quoefadieft^  &minifter]i,  ab  haeredee}usqu6  miniftertoct* 
pienda  eft ,  &  prsftatio  eft  condido  y  fiae  qut  non  tranfic  dominium        _  . 
nacurale/ 

Ob  j.  (2)  L  ^i.  de  Leg.  2.  ubi  legatumpra^ftari  poteft  a  teftatore 
yivo»  none^onecefleeft,  utabhsi^edepraeftetun 

R E  s  p.  Receffit  ibi  t6ftator  a  legato ,  dum  ipfe  vivus  prseftitit^  i^ 
jtm  fitmordscauladonatio^  quas  quoad  formtm  eft  a^us  incer* 
yivoS)  utpatetex/»^.^.L. 

t  Obj»  (a)  Liip.%2.deLeg.  2.  ubiommittuncurvefbaj^i&^r^^.    , 
R  E  s  ?♦  Ibi  fuppletur  id  vocp :    tefiamento  reli&a ,  cum  in  §.  h 
Infi.  b.  tantum  extant  verba :    a  defunSo  reliSa:    hinc  necefle  fuit 
addere;   4^i^^i/^/r^j^imJ^y'utdimngvaturafideic0mmi{I^  '   \ 

itidem  a  defiinAorelinquiturj  (ed  non  femper  ab  haerede,  verum 
Ociaraab  tlio^  v.  g.  legattrio.Draeftatun  Rado  ha»:  ceflac  in  ^ 
Z»  /^  ubi  vox  tefiamento  iatis  diftingvic  legatum  a  fideicommiflb  ;. 
q^ia  legau  tancum  inteftMnento  pofTunc  relinqui»  fideicoi9mif& 
vero  eaamincodicillis«  ,  .  * 

QwJU,/inIegatabodie  etmicddiciUisr^linquipoJint^^^ 

NEG  atvr:  epamfi  enim  legata  &  fideicommifla  exa^uatt  Gnt  Difft^i^ 
quoad  omnity  id  tamen  verum  faltem  eft  quoad  )ura  capien^  Utn.pifM^ 
W,  nottciuoadformam  &modumrelinqUcndl  Vid  Dn.  Par.  tlypJJ^:  ^^*» 
Jtkfi.  L  2.  Itt.  24.  $.  r.  Coritra  formara  autem  legatonini  eft,  \co  ^^^^ 
diciliis  ea  relinoui:  nam  codicilli  funt  precaria  feuobliqua^  Icga- 
Girvero  dire^  aifjx>(ido>  qu«  invicem  pugnant« .  Non  ergo  haec 
]Mttt  funt»  quarfideicommiflis  comparahtur^^  fed  mera  fideicom-  ^ 

miAf  inquibus  hoc  cafu  non  verba,  ied  mens  eft  infpicicnda  &  "^ 

nmairay  quitfuan^turafideicommiflumeft,  qupd  per  terduiQpi»* 
fibaodum  eft»  &  ialtem  ufus  ita  interpretatur^ 

Qv.  IV.    Anlingulisjitdceislegaripojp^ 

[RM  AT VR :    ntm  cuni  iis  commercium  &  Jurium  Civilium  tMu$.p^  • 
'    eofttmunio  eft ;  c»Uegia  eorum  funt  improbata ,  at  non  com-  SJj^J^. 
inerciumcumfingulis;    necullibiidprohibitumapparet.  JJi. 

O^h  LtCdefud.  • 
^  Resp.   Judacorum  cpUegio  kgari  nequit;    quia  collegia  eonim 
funtimprobata*  ^^ 

Uu  Qx\  ■ 

CoCCEjr  JVR  CONTR»  P.  11.  •       1 
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Qy.  V.  AnmiverJitatireUBmnpngulisdebeaturT 

^«■'•^'(•Megatvr;  'qukaliafuncjurapublicaconegu^  alia  iinguloram» 

f/*^*?        &quodcivitiiciseft,  noneftungulorum  civium,.. 

w.wr/.      O^j.  L,t9'deRe^dub,  L2.Cdelncert,perfm. 

*         .  Resp.  Loquunturdecognacis>  ubiafiudeft;    quia  coUcsHibI 

cognati  non  habenty    nec)ura«    bcma  &  commoda  publica,    uc 

-   collegium,  fedfingulipropria*  .        . 

Qv»  VI.  Jnpauperibus  legatumuni  miferrimo  dari 

loffit?  \    \ 


ijM.fag.  J\  FFf  RM.  quia  teftator  numerum  non  definivit>  nec  numerumr 

§iu  verb.  ^^  fed  nccelntatem  re(pexit. 

f9$ifi$0^       Ob  j.  L,  t2.de  Teffih.  d  Pluralis.  40,  de  RJ.in  6.  ubipluralitatis 

*"^       dumerus  duobus  dcjbet  efle  contentus, 

i  Resp.  Agunt  textus  dc  negotiis,  ubi  ncccflario  plures  rcqui- 
runtur,  v.  g.  deteftibus:  &tuncfufficiuntduo;  lcgataautemnoa 
^bentur  neceflario  plUribus :  nam  ex  mence  teftatoris  non  nu- 
snerum  relpexit,  ut  neceflario  inter  plures  dividatur>  fed  c)us  fb^' 
.V  -  khscintentioluit»  ut  pauperibus  fubvcniatury  cui  fiitis^Auiff 
videtur,  iicumpIuribusnonlufliciat>  unitribuaturmiferrimo.    »  • 

:       Qv.  Vllt  Annovojunlegatimat^^ 

cmmiflario  feUnqui  po^t7  /^ 

Tilffhdi  VTegatva-  Vtd.  fupr,  q,  i.  Szn^  z  fideiconrnifm^tblegirititn, 
iMKtH^^^  potcft,  quonihilrationijurismagiscontrarium::  fieifitnCa-^ 
5r  •'ii  i*^*^^^  &3bhocTitibleganir,  hic; 

S.^^^^ihftbcrctdominium,  antequamjishabcrer,  a  quoacciperct.  £a-' 
A«wverb*  dem  contradiftio  cft  in  /egatari<n  nam  cum  Jcgata  ipio  jure  trans-^ 
^0ir490^  eant  in  lc^tarium,  hae  ratione  duo  fierent  codem  tcmpore  dire-* 
fip^!*^  '.flS  dominiejusdem  rei  in  folidum :  imo  tanta  h«c  contradidlif^flt 
jiffarfo  .^^  nec^nilcsa  legatario  legare  olim  pofucrit,  L.  41.  %irSf.pA 
■^  *       fwi/,  ctiiismerojuregentiumteftecur.  r/. 

Cjvt  Vni.  AnabeOy  qui  exbc^redatoj^ofuhfiittitttS 

ejtjegari  pofftt?   :    ,^  .     * 

^^M*  |Je«atvil:  nequcabexhaESDBiiko,  nequcabejusfubft!tuto,Z*wtf- 
milrilmm        ^*  ^  ^S'  '•  quia  tantiun  ji\)ii$  legjiripotcli>  sd  quos  aJiquid 


fixhxredkzK  Ifegantis  pervcnit;,  L.  fX.  iefidek.  Laut.  pag.  stz,  eti! 

X I  ),ipfi  legacym  dederit ,  L.  Sj^  §.  jAnf.adUg.  Palc^ quia eacaitT rioii       ' ' ' 

paternflchireditatisportio,  fed  legatum  ad  cuoa  pcrvenit,  //.  §^7 

noc  tamen  cafu  fideicommiflum  ohmrelinqui  pota:at,L«  4'.  §.i.  dc 

yiiig^ffdfi.  quod  fublatumeft  in  L.24.  C  h    Etfiauoquc  (ijhac- 

j:i^itas  aut  lese,  aut  per  interpofitam  perfonani  aa  exharredatuta      *     * 

indeque  ad  fubftitutumpervenerit^^.  $*  7.    Rationi  enim  con^ 

^ruum  efty  ne  plus  juris  circa  perfonam  fubftituti  teftator  habeat# 

quam  habueratm  eo  ^  cui  eum  fubftitucbat.  4s/!$.  7. 

.  ^  Exc.  Si  cxhaercdatus  filius  aliis  hapredi  fubfUtutus  fuerit  iri  bo« 

Jbis  pwxis»    &  ex  fubftitucione  faltembona  adeum  pervcnerinr^^ 

i^L  t7^  §>  7«<ltti^  tunc  judido  patris  m  ipiius  hasreditate  honoratui 

•ft  >  ^.  .§  7- 

Qy.  IX.    Anbarediareipfokgartpojit? 

N«G  iiTVRi  idem  ciym  eflct  dfebitoL,  quia  hacres^  &  fimul  cref 
ditor^  quift  legatarius^    Cum  ergo  fibi  ipfi  folvere  non  poflitt  . 
^fidt  ieg^tumsrpptcj?  confufionem^  L*34<  %*^*  f$  '2.  de  Ug^% 
l:wXfjunia.Lig.eod.L,it^^%,ueod^  U/pian.ih  14.^: 92.  (f  i, S4^ 
h^^de  Leg/2. 

At  a  cohnrede  rcli6lum  legatum  vakt  jpro  ejus  rata ,  neque 
luQ  confufio  locum  habet ; .  quia  non  ^  fe  ipfo  s^ccipity  fed  a  cohaoF   .  ^      . 

Onde  iequitur  ^0  cohaarcdemir  cui  j^impliciterl^gatur.fuhdust 
pMtera  a  coherede  accipere  jure  legari,  partem  verb  defici^ei 
qiiia a fe^legacum  capefe  non poteft.  (i )  Hacc  ergo  porti^.deficien^ 
iegati  accrefcit  con jun6lis^  fi  fint ,  h.34^  $.  n.  de  Leg.  /.  fi  autem  lioit 
l&iCy  mariebitpars  illa penes  Jiaeredem  jurehaereaitariorquiade- 
^cientciegatxr^  taancepars,hi^cditatis  i  '^Jpbrfinet  ad  ejusjior^bi 
Jdcm  haercdicariarii,  L.  7i(r.^.f.adL.  Falc.  1 24. Q  F^i.^eHn^abxn}n3  ^ 
iet^uvideGoiB.ad.d^^^  >  '**  '  ! 

*  Atque  hinc  Jam  expiicantur  dud  textus  admodudi  intricati-ia 
l4.ttg.§.ideLeg^\.f^L.34^§^^2^eod. .  ,  .  ^ 
V  Cafua^.  H.iff.  }ac  cft :  teflator  P^  CtS.  haeredes  ihftituit,  ^ 
poftea  S*  T.  &Z  fiiaduni  legat :' unusquisque  ergo  horum  lega^ 
Qiriorumaccipit  tricntem/  qtfamhasred^es  P.  S:  S.  pib  ^atalalvunt; 
(nam  lcgata  ab  habredibus  pro  rata^hasreditatis  pra^ftaptur  V'  ")  ac 
jquifl  S»  umul  ba^res  eft,  indeque  trienten)  fibi  le^tam  pro  parte 
a  &  ipifQ  iicciperct>  qubad  ^tantemf  \  quam  ipfe  fibi  f^^verc  d^« 
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beret/  deiEicitIegacuin>  &accrercitconiun£HsT*  &  Z»  (edquoad 

alteram  (extantem ,    auam  coha^res  ei  praeftare  debet  ^    yalet  l^g^a^ 

tUh)  y    quia  ratio^  «onrafionis  hic  ceilat ;    non  enim  a  fe  ipfo  capii^ 

fedacohafrede,        . 

Calus^If.j4S,/2.  hiceftj  P.  &S.  haeredesinftituuntur,  P^  cx 

^   iinicat  S.  exundecim  upciis:    poftea  hlsduobus  legatur  fundu^ 

^   4"xritur  quid  unusquisque  horum legatorium accipiat  f 

•  Resp»  Unciario  femis  refle  le^atus  eft>  utpote  [quem  a  co- 
hacrede  totum  accipit,  qui  undecim  legati  unciaspraeftare  debec» 
^eunciario  autem  non  eft  refte  legatus  lemis;  quia  quinque  un- 
cias  fibi  ipfi  praeftare  dcbet:  hap  ergo  def^ciunt  &  ac<?refcunt  ct^ 
j^nfto  unciario ;  retinet  igitur  folam  unckm  >  q uam .  a  cohaeredk 
unciario  capit,  &  ubi  ratip  confufionis  deficit,  quia  ripn  afe  ca* 
pit.  Ethoceft»  Q^odk\xid.L.  34^  dicicut;  H^edmunciaxikmah 
feredeuncem ,  feu  undecm  uncias  le^ati^  ^deuncemh^redemtMnm 
pnctam^  .      ;  .  .  .  •  1 

;        ^^  X^  \  Anfegatumrei^  quain^petantmieji^  v\  ^. 
'"  kgatiimffu&uum  ntifii^^^^  ^ 

conditiomle?         '  /,  '.  ■•    [  ' 

Lant.png.  T^iftingvit  Laut.  pag,  j/i.  '&  ait ,  legacum  quoad  tratisnjiflidheni 

fia  rerb.  JLI  purum  efle,     quoad  obligationem  vero  CQndiribiiafe;    quii 

^***^  petiponpoteftlegatum,  ttififl^ufaiistxiftanr/  -     ^ 

fwumifi.  t   S(5(i  re^aius  dicendunf ,  legatum  hoc  etiam  c[uoad  obligatibhcni 

puruth  e(te;    quian6C[Uedies,  neque  cohditid  eftadjectat  [  not^ 

cnim ep  tendit  aifpofitib  teftatbris ,  ut aliquid  fufpendtfr in  fthirum 

ey:entum.  Vid/upr.tirdePd^f.^v.^s^  .      '  ^  ■       .  '  ■      -l^    , 

'  Quod  autem  pet;i  npn  poflSrit  friiiius',  nifi  nati  fint,  id  hon  eft 

^   tx diipbfitione teft^toris conditionaii > ied  exnatu^arei;    quiaquod 

BQQdft;  petinonpoteft)  d.  q.  43^  undedicitur,m6ramnoncon. 

.  ditionem ,  inefle ,  L.  (f.  §.  p.  injfn.  Quand  dies  le^.    \X\z  ergo  4tfpo« 

.nens  non  fufpendit^  fed  natura  rei :    non  enim  dii^on^ns  vojluiri 

leicoe^lari  cifum ,  aut  conditionem ,  fed  natura  rci  difpditienis  ef- 

recluih  diilew,  h.  73.  pr.  de  V^  0.    Neque  juri  agendiquicqiianid©. 

fidt , .  fed  impedimentUm  fa£ti  ^ft ;  qiiod  non  magis  legatUm  con- 

ditjoriale  facit,    duam  fi  ob  morbum  vel  abfentiam  agere  nequir, 

Atque  hinc  bene  dicitur  in  L.  pp.  de  Cond  (^  dem.  quod  conmtia. 

^   nfSj  qusetacite/ii  e;exnatuiarei^  infunt> prorerxsconditionibus 

^  ^      >  non 
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mm  habeantur,  dequefl.^i.    Effe^lus  hujus  dodlrlns  eft^  quod  * 
transmicDiturtaielegikcum  ad  h«rcdes,  t.  6.  §.  1.  L^  25  §.  /.  Quani^ 
£es  leg.  ^  quod  fieri  noh  poflec,    fi  obligatio  eirec^condiriunali^, 
obiigacio  enim,  qu^  non  eft,  ad  hsredes  transmitci  non  poiTet»      ' 

Qv.  XL  SiitOMoiii^exfmdoTufculanoprceftandi^^ 
ugantur^  antotumlegatumdebeatur ^  licetinfun- 

doJ\tfculanottibilnatumfit?  .    • 

- A  FFiRM^f  yii;  -  guia  ifundustantum  demoriftrationisgraciaad-  L^Lp^^ 
itx  ieftus  efti  ut  IciLln4erapcrpere  poflic,non  uc  praecile  debeac,^'^^*^* 
L.27^%^2.deleg^3,t.nJeArmJegat  f 

Secus(i)  finpn  cerca  quantitasp  fedin  generefruiftusex  fundo 
TuYculano  regantur ;  tunccnim  non  datur,  nifi  quod  nacum  dl  i 
Guia  tacica  ineftwnditlo ;  .^quidnat^  ,  qux  deficit,  t\  ni- 

ftil  nafcitur.'    Neqii^  definiri  fiuflus  ponunt^    nifi  ex  illo  fundo ; 
^m  refpeAu  alioruni  fiihdorum  nimis  generale  foret  &  incer« 
tum  Iegatum>  'f  oquenulluin;    varia  enim  eft  quantitas  pro  varii^    . 
JTiihdis. '       '  ' 

'Idem  eft  (2)  fit^erta  quahtitj(s  frufluum  legatur  ex  fuhdo  t^ 
xstip^^^  V..  .a.  fijejujs  Jega vit ^A"  ii^^  doHo  atnphoras  decemi  tunc  enirn 
legatarii^,  nminu^invehitur,  hoctahtu^  qupdin* 

Yeojtur i .  auia  teftatof  prceclfe exillo  dolio legatarium  cenam quan- 
tjtatem  vihi  nabere  vult,  quse  cum  ibi  non  ih veniatur;  deficit  eatenus 
I^^u jn ,  IJ.  %.jt.del^g.  t.JLs.  de  Trit.  vin.  (^c.  /eg* 

(^^  %IV  jQlian^ 

^dnmkat\&quidvideaturvelleleg^^  r  -. 

ReSf^  iV«)pt  jegfttnhy    etfi  ipfe  legatarius  luere  debeat:     quili /:«»/, ^. 
"femper  plus  eft  in  pignore  ,     qiiam  in  debito ;     fed  fi  teftator  5 1 3.  verb. 
S  C I V I T  /  efle  opjMghorataih  y  ha?res  luere  debet ;    quia  rei  ip:  filn^fft 
ttellarione  natut^liter  &  poflfcflio  «c  ffuaus  continentur »  d  L:  66,  '*?'  ^'fi^^^ 
i:p.vsd.hy,ptkced.    Re J^turlegata  pofleflio  dari  debet,    quod^^T*^* 
iion  p6teft>  hifi  luanif  i  L  ^.debot.  pr£kg.  L  6.  C  deFtdeicomm. 
Secus  ergo ,  fil  G  N  O R  A  V  !  T;    quia  in  dubio  non  videtur h«* 
redem  onerare  velle,    fed  flium  legare>    eoque  non  legaflTett    fi 
fclvifjret:  inifialiaapparcdtvohintas,  *q^^  — 

•       -  Uu  j  deL.1 
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•  ife  i^ff-i  '•    Scientiam  vero  probat  leg«tai4us:  tum>  quiaai^ore^      , 
&  eam  allegat;  tumi  .quiaprsfumtiaeftproha^rede,  l^.d/,  f.7» 

•;  Qy.  Xin.    Qiitandotejiatorrm^inquaaliusjusba^ 
i^p^  hetjlegat^quidvideaturvellelegatum? 

VtisVum  R  E  s  p.  Si  dominium  in  illa  re  habet  teftator,  tunc,  re  legata ,  prb-^ 
slihcam'  prietasejus,  omnegue  jus  rei,coh«rcns,  I^atum  ccnfenin 

fii.      resenimejusquedomirdum  cqmpledlitur  omma|urain  re>  eios- 
.  .     que  pofTeflionem,  jura,  fru6lus  &c»      Etfi  gitur  ali^s  jus  in  illa  jc 
-     habeat,  illud  quoque  lejgatum  vidctur,  &  aB  h«ede  pi«ftari,  a^ 
lui,  autejus  seilimatio  folvi  debet;  qula  voce  rei  ejusque  dominfi 
dmniaeajura  continentur>  &rem,  dominiumqueruanatura  fe- 

Suuntur ,  uti  ufusfruiaus,  pigniis » pofleflio  &c.  Vid.  L  *y.  §♦  P*  A 
\eg^2^tauupag^p3.infif.  verh.{2)\fitertius(^c.    , 
Ex c.  ( I )  omne  dominium alienum :  Irincr  fi  teff atdr udieddmi? 
.       toiurahabeat, alius  direftum ,  tantum'  fiium  ius  legavit,'  £. /f.  §. j/J 
de  Leg.  i.  idemeft^  fi  commune  dominiiim  fic,  fuam  fakem  partem 
'    intellexit y  L.jo.§.^  de  Ug.  3.  quia diftin6b dominia  fimt , quae iiv* 
yicem  non  accedunt:  hsc  crgo  prsftari  legatario  aon  debemi 
taui^  p.  S13.  ibique  Dd* 

Exc.  (z)  onerarei  perpetua:  namhaecrei  cohm^ent^  &Bfb^ 
I0  poffeflbre  ejus  praftandafunt,  qualia  ctiaih  ftint  fervitutes  praeS: 
^iiprum^  L.66.  s,p.  deLeg.  i.  quas  prqinde  iegatarius  niceuario 
pracftat,  neceonominequicquam  abhffrede  reperit,  L^iif.  $.  f. 
de  Leg,  i.  auia  jrei  dominium  aeque  ut  ejus  commoda  fequunttif^ 
quxproinaclegatarius,  utrei,  cuicohatrent,  doviinuSj  prflefti& 
iL  L.  m.  %.f.L.  66.  S,  p.  de  Ug.  2^  Nifi  aliud  in  ipecid  teftacet 
difpofuerir.  ,     :  .   ,    '^ 

Qv,  XIV.  An^llt^eskgatajitextraemmircifm^ 
lius  legatarii  aftimatio  debealurli       ^    \ 

Negatvr:  nam  (i)quorie$nu|lreftohligarior^tione  rei>  ncq 
eftimatio  debetur;  qula  fub  re  continetur  U^.  de  VerkJ^ 
Adeoque  (z )  fi  torius  rei  debitumip(q  jure  aulium  eft ,  iiec  va|Or 
rislegatumerit,  &(3)fi'excauia  nullt  nihil  peri  potoft»  d.  L.J4^ 
de  V^  0.  fequiturt  quo4  hic»  ubi^satumnullumefii^  necadftima4 
^  tio  peti poilit^  fcd oc  (4) qua,  ^imo^  ex caufii»  fiveguaa^iions 
^     . .  •  :        adiima^ 
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leftimatio  peteretur  ?  &ne  a£Ho;  l6gati  locutn  habere  nequit ;  quia 
legatumnoneft.^  Tdqueoonfirmatur  (y)  exl.  49.  %.  z.de  Leg.  2. 
ubi  diferte  afleritur^  agrum  ei)  qui  ejus  commercium  non  haber^ 
l^ari  non  pof&)  fic  inX^i^,  de  V.  O.  incafu  fimilideciditur,*  fti- 
pulationemreiy  cujus  commercium  non  habeo>  inutilem  efie» 
idemquoque  obtinetin  fideicommifiis:  nam  eadem  utrobique* 
ratioeftt 

^  Obj*  (i)  X.  ^^pff^-deLeg.i.  ibi:    Sedfiresaltenay  cujuscmmer^ 
tlum  kgatarius  hOH  habes ,  ei ,  cuijus  poffidendi  nm  efty  perj^dsicm-^ 
mijfmnrelinquaturi  putOf  aftimationemdeberu 

Resp*  (i)  Cafiis  ibi  eft,  ubi  haeres  rem  alienam  legatario,  in 
to)uscommercioresnoneft»  legat>  eumquerogat,  uttertio,  cul 
|us  poilidendi  non  eft,  reftituat:  &hoccafure6ledeciditur9  ter- 
tio  aeftimarionemdeberi*  Agiturergo  (2)  derealiena»  quamle- 
gatarius  reftituere  >  non  quam  fibi  acquirere  debet :  hic  ergo  non 
impedit,  neqiie  fideicommiflario  nocet,  quod  in  legatani  comt- 
mercio  non  fit,  non  magis»  quam  fi  quid  non  fit  in  commerciti 
lusredis,  U4p.%^y.deLeg.2.  Etfivero  (3)  porrodicatut,  tertium 
fideicommiflarium  non  habere  )us  poflidendi  ^  tamen  aliud  eft» 
pon  efle  in  tommercio,  aliud  jus  po(fidendi  nonhabere:  naoi' 
nec  rem  afienam  pofiFideildi  jus  eft,  &  tamen  eftimatio  debetur^ 
Sic  (4.)i(n|toc  cafu  tertii^jus  poflidendi  non  habet^  ndnquiare^ 
^inenef^ifiicommercip,  fedtum>  quiaresalienaeft;  tum^  quia* 
j^atarius;  aquoresreMa  eft>  rem  comparare,  &ficpneftare 
^npoteftf  me^rito  igitu^^ftimatiodebetur  Sed&  (; )  aliisquo- 
que  modis  fieri  poteft,  ut  res  fitin  commercio^  &tamenpomde-^ 
n  9  VeJfi^nQfEjn^ffic,  utia  obie^onefeijuentL 

O  B  jf  ( 1 )  i.  Hf.  §*  jr.  dele^.  1. .  ubi  re  licite  reH6la ,   quam  lega- 
faxius  proptcr  vitium  corpons,    vel  qualitatem  reli6li>    vel  aUapii 

3aan)cunque  probabilem  cau&mhaberenonpotuit»    aeftimatio 
ebetun 

-  R£SP.  Expreffeibiagiturdere//r//if  reli^,  ergo  fuit  in  ipfius 
^otnmereib :  liam  incomm^rcto  efie  dicitur)  quando  Lege  non 
Aft  prohibitum  acquirii .  -Non  ergo  ibi  impedimentum  Juris  efl^ 
iedfa^H)  utacquirieinonpoflit,.  npn'^  quia  Jure  prohibitum^ 
led,  quia  alia  Cttufa  probabilis  obftat^  uti-fi  milttia  curfbris* 
claudov  cantoris  muto  &c;  rellAa  jSt.  Secus  ergo,  nec 
probabilis  cau&  difpofitioaia  c^bftati  fijure^prohii^ecur,  &im-; 
probaturreliflum*  -  ^^  i  -    ,  ^. . 

Obj. 


X}bj.  Cs)  -£•  i^  J-  (f  45?  ^;  Sr  ^pU  fi  ftrvo  ^l|6np  militia  legj- 
tur»  dominofcrviacquiricuraeftimatip. 

R  E  sp*  Pcr  militiam  non  intelli^itur  ofHcium  ipilim ,  fcd  «ffi- 
matio:  namqusdam  militisesfttmanadcuc:  indeque  hoc  Icga-, 
tum  magis  in  ^uantitatc  confiftit.  Harc  fervo  licite  relinqui  por- 
eft,  & fcrviis  ejus  cx  perfona  dommi  capax eft :  unde  apparet «  hic 
non  agi  dere,  quas  extracommercium  legatarii  efl;  Vid.  Gotb^  ai 
d.%.i6Cuj.adL,i4^deV0.  , 

pB j.  (4)  quodfcudoleptoapftimatipdebeatu  l  Laut.pag. s^^ 
iXiquelateDd. 
lah^pe^  ^  Resp.  Feudum  eft  omnino  in  commercio  legatani/  auod  au- 
j^*  *^^* tem  absque  confenfu  domini  acquiri  non  poflic ,  ra^tio  eu ,  non 
•p^fl^quia  extra  commercium  eft,  (nam  tuncnecdominiconfenfu  aUe- 
\hm.       nari  poiTeC)   )  fed  quia  res  aliena  eft  >    &  cum  reverentia  domini 

Sugnat;  qiiptiesautemlegato^  licitefa(^Oi  caufa  probabiUs  ob- 
;ac  r  tpties  aeftimatjo  debetur  5  L.  f^»  S»  /•  de  L  eg.  k  Sed  &  ad- 
nppdum  contrpverticur  hscc  opinio :  namfundolegatQ^  necacfti- 
macionem  dcberi,  praejudiciis  confirmanc  Chrijf.  K  6.  dec.  27. 
Con£  prffceraiijcorcsa  Laucerbachio  aliegacos,  yinn  ad^.^4.^  Infi, 
n.7^inhkt^  Fach.L.s^q.i7'  Gai/,L.2.0.iS4.n.ij,Sand.d^t. 
'  Efie^^s  eft)  qupdh^c  legatanunquam  convaIefcantg|  Xr  '/«  4t 
ieg^  jfur.  §.  z.  Injl.  de  tnut.fip.  Nec  valeHtfub  condipcjLne,  fili 
<^mmercio  erit;  quia  de  lis  lege  prohibcium  cft  o.m.ii<^  Oommer- 
clum  &  convcntio,  d.%.  2.  Ncaue  poena  indc  debetiirA  i!f.,% 
Vf  0«    Con£  Sand.  L  4.  t.  4*  d.4.    ubi  pra^judicium  hujus  rd 

fi).  verb.VTEG.    Ncc  vakc  legatum j  etfi  jus  iarealienuinifit^    v!  g,  ufi»% 

*«iwtfi«.  *^  fnii^s,  poireflio»  fcrvitus&c*  L.if^A.p.inJlh.dLeg.2^ 

iam  pro^    Exc*  fijus,  quod  le^atarii  non  cft,  fedveltcftatorisi    veltcr^ 

^^^'      m^  confiftatin  ipfa  rei  fiibfiantia.:    tunc  enim  Vflct  legatum ,  & 

debetur^  quod  alienum  eft:;    quia  teSrij^  ha^6leaus  eftaUeh^'^  uci 

fi^alienaficfuperficics,  L.  i6,  %.f%deUg^h  emphytevfis,  L^  71.  ^ 

p.  eod.  pignus,  K.4i.%.f  Lii.prJeLegu  fiveipfecredjitory  d  %p 

iive  tertius  iegaverk  rem  pigooratam  '^  d.pr.      Hoc  cigb  pignqs 

lucredebethcreSf      non  vcro.nomeo  pfincipalefblvitdeUconi 

2qia  diftindla  dcbita  func,  *  i^meq  &  pi^nus^     nifi  alia  mens  Cq 
ui.d.Lii\Ieg.L.idePaa.  Oij^ 


1 

1 


Di    'LiGjirt9^    '    "  f^ 


Jet/  propcerpramiiiniscauftsy  snterquflspignusefl» 
.-  Resp«  (t)  ]f>6r  cwfa^ibi  jCtus  ktteUigic  femcates  f  de qtBbttt  -     ^ 
Lexprecipue  loquitur.  .        '    * 

'  R£$p.  (t)  Nonvsletli^tumy  fires^  qutflegsnrii^  &oppi- 
l^homta  eft  ^  le^tur ,  ac  tdSator  tgnoret  pignus  t  tiMi  cutn  onuS 
relaendi  lcgdtsriohoc  cafu  incumberet>  f  /• '  hfi^  de  Lc&tt.  Utikh 
tikificTCtl^tum  conn^a  imentionem  teflst^ri^^ 

Qy*  ^Vl  Anvaleatiegatmgeneris? 

Yi%Q.  ilfitadeoindefinicum,.  titnefcirip6(Iitj  quiddebeatui',  ^Utu.*^ 
*-^  fi  teftator  alicui  sedes  vel  fundum ,    qucm  noh  faabec^    lcget  ^t^.  vpSL 
II  7i.tr,ikUga$.'h  L.i9^%./^^fur.d9$:  AlitRleft»    fidefiniri^f«Mrc. 
potfft^    Cumticrqiie  valet  legatum  fiindi  etiam  in  geiiere#      Hod 
ebimcafii  (i)  ooneftiaoercumlegstumy  &  fic  rado  ccdat^  qu^ 
IqpriasejleiisiiYilhrseddii:»    (t)  In  L  2-4.  f  jr»  de  Leg.  i.  omnelega^ 
tumvalet>  quod^uocunqQetaaododefihiripotefl;  *  (3)E%iCjasdr« 
llwfimpiicicerreUidss «. vjilet  legatum^  9l QOtddeft hariredis^    J^;  yi 

'  pr^jdt  Leg. ;«  ied  &furido^  in  ^^nere  ftjpulato^  valetftipulatiot  & 
dahnr  indd  ^£&6  iiicek^  L»  Tf^  §.  ude  K  *0.    Difenis  qUoque  Vto<* 
jbisidtraditur  (5)  inl».i7*f.7.^f^*  »♦    Sidecerta fimdD fenfit ^     ^  . 
^(nw  jnecafpareaty^d^qMCHitavk^eleQk^ 

\  Obj^  (0  I..  49^  %  4^de  jfur,  dot.  ibi:  Nec viderififmU y  mtedi 
findonon  dentonfirato  y  nttUum  ejfe  kgatum»  velflipulatmemfindip 

•  cpnjHtret*  . 

'  R  E  s  p.  Loquitur  de  cafu  >  ubi  fundus  plane  non  eftf  quod  ex 
fidb&quemibusyerbis:    cf^pusigmtumi^^^^ffmz^    velfaltemioqui- 

.  tur 4<s  tali  diipoiitione,  ex qua.  plane nock conftat^  quidnam  temH 
torreli6lumvoiiieritp  

Qv^  XVIL    CumgenerekgatonondebeantUr  omes^ 
Jpecks;fedmaexomntbus^  quisbabeateleBwnemt 


eitleg: - «*/iu 

I        eligerecen^mfpeciem;    quia^genusvindicacinequit;  id^itttes^  /^ 
!        Qumscr«4itucia£^7i.i»niSr/:/^«f. 

.,,^^P0CCEJI  JVIUCONTIU  P.  II. 
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.  LiM.  (j)  ucttmennonellffacoptimum;  quta  in  duUo  oefta- 
tornonpnefiimicur,  Iuefedemfuumnimisgr»varevoluifle«  d.  £»  f. 
^i.  nifiexprefleopcioeiditaiic,  h,  i,pr,L.  4*  de  Oft^  Ug*  Ih9. 
■$.  h  de  D»l,  mal» 

LiM.  (g)  ficeflatorSciciHim  legaTic,  8c,  quiaplniesScidu  ad- 
func,  noncpnftec»  dequocogitaverit*  cunc  judicium&  opdoeft 
lis^dia  l.j7'$'t.diiLeg.h 

Obj.  quod  eleaio  regulariceriic  debicoris;  quiaispneftarede^ 
l»ec,  adeoque  ejus fa6him  eft,  dequo  agicur :  nequcenim  pncfta- 
<io  eft  rdtriaa.  ad  cercam  rem ;  quia  non  cenetur  hanc  veU  illam 
ncaeftare,  ied  afiquam»  nonergocogipoteft,  inlianc  prseci&pne^ 

ViGt.  Ij,  f  2,  At^ttd»  '^- 

Resjw  Vcrum  hoceft  in  perfonali  aftione;'  qualis  olim  ^tbaS 
wrexlegawdwaoacionis,  L,4S*i.hL.4A*^Ug.t.d.U4f.i.f. 
deLeg.i,  &hodieque,  fiauancittetegeior,  Lt^>i4r  3>w.  vm.  k^ 
Lmu.  pog,Si4:  ac  aliud  eft,  ii  credicdr  vindicacei^poGeft  fpedwi':' 
tamenimdebitorprseftaretenetur,  dX^jeA  .-.'■■. 

Qv.  XVIIl    Aneadmres,  abpdemt^mre^ 
baredebiskgata,femeltanttmprafiaridebeatl  \ 

Ai-wiMATVR,  L.34'%.4.deLeg.i,    nairi  praetecea,  qtfodprift.' 
fumao  iit  pro  hajrede,     quem  in  duhio  teftacor  hon  videtur 
^h^e  gravare,  femel  tantum  res  exiftic,  indeque  femel  tJmtum 
debenpoteft  &  ex  errorerepetitum  videtur. 

Obj.  (I)  ^L,,3^  §.2.  ubi  eadem  quoquerei,  .ia'gcminafcri. 
ptunireltda,  bisdebetur.  •       «»»**r 


Exc  iinonademcorpus,  fedeadem  quantitas  i^his  lcffecurV 
eadem  enim  res  fepius  praeftari  non  poteft,  eadem  romiS^o. 
knceceftatore,  multiphcanpoccft. //.L.^^.§._;.  >  ^*   ^, 

Resp.  Ibi  noneft  feadem  quancitas.legata,  fed  diveria,  &  qu*. 
dem  ex  eadem  cau6 ,  icil.  aUmentonim ;    tunc  ijritur  foiiS  t«n 
jim  debetur.  &ceftator incojdliis  miniremfi^S  ^<^Z 
do>  apriondlfpofitioncreceiSfle  videtur,  «wuquen- 


-/ 


Dx   LtGAXfji^  "  f4f 


^rRfisp^  Ibi  rian  eft  eadem  quanticas  logtttf    fed  iM  uno  exeoH    ^ 
plati  toOf  in  altero  ;o.  £ed  &  non  ex  geminarcripcural^comei^ 
ISli  ejusdem  rcripturac  du,o  falcem  proteruncur  exemplaria ;  in  q^i* . 
^s  f^mma  v9riaC|  &h9ccafuflunorquandtasin^voj;emh«£eA 
^ispirapftandaeric,  \ 

Qv.  XIX.  J^idinterfit^  anparshmertim^  anpari 
bareditattisfitkgata?    - 

f^ES^*  BONORUM  parct lcgatar  hawes  deducittfs  djennid:*  ^  — , 
^*  hoc  enim  dedocitura  tota  hneditate,  &  lej^rius  conftqui-^  ^vX- 
toribiorum  bonorum  partem^  utpotequsnonmcelligumur»  nikU^^t^ 
4pdn^WftaIicnD»  liSfi§xL:sj.df  F.S.  rumva 

Atqueainc,  dimidia  bonorumpartelegaca»  hflcn» dedudc & fcir^^ 
poniam loanunu^Qrumy.jSf dotem»  &fimei3sm  ^  P*  S\  ^^^ 

»  teg^  ^.  Uti  Ii  lood^  fuht:  in  hsereditate  ^ '  %oo.  vero  ^  aliftniMii 
hscgoo»  deducuncurextocainailaf  &)ibhie)redeiblvuntur:    reli« 
«liauoo.  ipterjigBredem&legatariumdividuatury  i^idiGicurpar* 
,titio,  &legatariusjparfialis. '  ^^s^Infl^  defid%h^. '  .  .    ' 

.  HS]^Z\X^^  tota  futnma  hsreditatis  diyidi-     *  \,  - 

ftir;  &'  legatahus  In  cafii  prbpoilto  ioo(%  accjpit^  nec  auicquaa| 
itp&  ^^  .dc^UQturt    Ud ;  hoe.  tocuni  ^tvit  han^ics.  ex  tua  (Hirte^ 
nctt  iextota  maiS^,.  Unde  fiiiuaruFaJbidia  iaTvanonell ^    utihp^ 
C(fu^pii,.deiunc^  illadetrahitlraato.    Ig^turn^cpretiamanumiflb-'    ^ 
^iij^  necimpenfsfunerishicaeducuncur>  iedomnia[^:«flat.her 

•dQy.  XX/  ^aSHoextefiamentoJitftriQij^^^ 

A  FFiRMAT VR)    (i)  quia  quotiesquisadtadconiequendumid,  ^e^t.pep 
^  quod  fuum  non  eft,  a£lionesfuntftri6li)uris,  L#  i^.  %,  7.  dt^^l^^ 
Vfur.  at  qui^agit  ex  teftamento,  petit  id,  quod  antea  non  habuit  j2;|^ 
laqiie  {x )  confirmanjr  eo  j  quod  in  ailione  hac  non  juretur in lih  ^^>  . 
|emi  C  ^«  4l!f  yi^rof.  inlitem.  quod  faliumeiTeCy  lieiletbo^fie  iideit 
£; j«  pr:  \  eod.    Porro  &  ( 3  )-  qui  juifus  eft  a  teihtore^    certQ  IqcO 
^quid  dare,  arbitrariadeeo;  quod  certo loco&c cbnveiiiri  piDGeftf  "^^ 

X*S*  de  eoy  quodcerto.  quodfierinonpoiFet,  iiaddoexteftament^ 
lllaeiletbons  ftdei ,  I^/.yr.  eod, 

'     Obj.  quod  legata  &  iideicommiila,  quc  a^cAe  ex  ceilamenco 

Xx  X  petun* 
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pecuntur>  inter  t\ega6z  bonsfidei  recenfednturf  £.  j^.^  ^  iffhr* 
-     aqubdwfurse ex mora  itidcdebeantur ,  d.  Lj4.  quod  nunquam €(«• 
ringit  in  negotiisftr i^i  Jiaris  f  L^j^  t.  7.  C  de  Vfiir.  L.  u.  C  eod.  ] 

R  Esp«  A£Ho  illa  ex  teftamentb  ha£lenu8  eft  boQs  ftdei ,  ut li^: 
furrquoqu^eKmoflipedpoffinf^  idque  ex  noAris  priricipiis  ae^ 
curate  fequitur:  nam  quia  legata  fidione  juris  ipfo  )ure  adkga* 

n'  stranreuQCi  UM^ff.de^  Fwt.  adeo>  ut  ea  nulio  momen^tf  itf 
ifiio  hate-edis  &iire  videantur,  U  9.  §»  j.  ie  Pecul.  haAenOs 
hsresrem  tenet  alienam^  ex  qua  proinde  juxta  regulas  bons  fidci 
Qfiu»  faneftare  tdnidtur ;  quit  iiuquum  eft>  aliquein;  ex  re  aHeo^ 
.  '  .  focnuscapcare  vclle  1  .atquia  ia  rci  veritate  res  legaourii  nun^ 
'  qiiam  fuic^  caeteri.  efieffais  bunae  fidei^  non  obtinent:  hinc  nec  ja^ 
ratur  in  litem ;  quia  de  affedu  rei>  que  aunquteipfiusfiut ^jint 
reiMnpoitcft^/  ! 

;      <3fc.  ]Oi:f,  /^^  (treakgata,  eil^dehffturctdjfictui^ 

m  ea  fxJtyMUm?    •  .  <; 

J^^ij^  X.x  ficium  eft  accenk)  arecl 

mm»  Exc*  nHI'iippar9ac  tefiatorem1mponehddrcdii!cIbm'T^^ 

|ffimerekgatum^^.X.^$.^       '  .   ]■       .;»;  ■' 

-  Obj;  i\yL,^\%Xjie  Ug,  *.;tjbi,  d6tfioIeiEata,(i;«iadifma,b(S^' 
taifttdAatordomumexffaraacy  inteiirfetegaturndidtur.' '  ^' 

Resp.  Diruta  domb,  interit  legatum»  quia  nova  domtil^^tt 
iioa«fti  fecusfiarealegatur:  tnncehim,  quicqui4  arec  accl^ 
legatumcenfetur,  $,if.§./^./)j^.^(fZ^^tfr.  •    -    '^       .  •  ?» 

Qb>  (1)  X,.7j>.S,a  dgUgf^  *ubiiretI^,^fifioftcacl^: 
oificatumeft^  peanonpoteft.  •% 

Res?.  Domus  cedit  legato;  at  alia  quscftio  eft:  an  cxftruindb^ 
&  ffluando  tfeam ,  adimere.voluerit  Jegatum  ?  Juec  quxftio  6^ 
«ft,  indequeprobaridebet;  fiigiturapparer,  ideoquemutafl^aie^ 
«m,  «cadtnuiti^tum,  tuncinteritlegatum 
^tti^^m'  quodrcyivifcac,  fi  denuo  area  fic,  if,L»7^S.i.quod 
nlnimefiet,  filemelademiflevideredir.  i 

Risp,  Hac  opinio  Celfi  explofa  eft  &  rejefla  a  Paulo  in  Upi 
^  .*•  ^'^^*  ^*»^  ••  ^^c  admjfum  efty  qn«d  Ceifus  aiti  in  pcapctuuoi 
«lumiuoJataobligatiorefiicuiaonpoteft. 

■  .  Qr.. 
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Qv/  XXII    An  ujkra  quoque  in  kgatnfijiieiaiinh 
x:       mij/isdebeantur} 

AF7LRM.  Vld*Jupr.titde  UJiir.  q.  s^  ,  j,^^  ^^ 

Ob ;•  Legara d&  ftridi )uris >  ubi  ufuns  ex  mora  nba  de: ^jcirii^ 
bentur.  /hi^i 

StdRESK  d^f.B. 

Qv.  XXIIL   An^relegata^fjmfru&usdebeanturex 

tempore  mrtis? 

12  ESP.  Non  debentttr  ii  ceEnpore  mdrds  teftacoris  ^  ilve  in  remi  Laui.pag. 
*^  fiveinperibnamagatur>  L,  g(f,  $•  a.  W!?  Leg.  s.L.f,  C  dfe  l^/fim  jt^.  verS, 
4^.  iedpoftaditam'  hacreditatem  a  tempore  mcM^»  L.  7^*  $•  «♦  de^^i^ou 
4:^|;j.i.ir;.  deLeg.uL.$K,  de  Leg.3.l^^.p§\de  Ufur.  ^^* 

Rmo  efty^  quia»  etfi  teftamentum  fubiiftat  folarDluntate  tefla^ 
toris  j  totuni  tamen  negotium  demum  perficicur  tx  delatione  te^ 
Ibuprisi  &NB.  ^cceptaooneeius»  cuireii^umeft^  ii^equenon 
fndpittnifiddiedditschneditatis:  &ha6lehustadteineftcon- 
dido^,  qutr.quamdiu  non  exiftit,  non  poteft  dici  negotium  perfe^ 
^iimew^  qttoadeftedttmpericuli  & commodi^  L  g^  de  Perk.t^  . 

mvm.reivei^.  «^        .. 

r:*  '  O^ji  (i)  ir*  4M.  de-  Ulfur^  -ulHCDcmioagnitum&ficacquifitunl 
aiftfideicom^RiUrufD » fi:udu8qQoque  ad  ndeicommifiiurium  pertinert 
4ttmnciir:    acquifictmi  aQtemefttempbremortis. 

Risse«  (i)  Agit^fideicommifib^  cu}us  diesnondum  ceflerat^ 
&q!jneritur  cancum ,  fi die^cedentefru^s ,  qui  ante  diem  nati peiv- 
dbnft»  &  fieKtpiunfiiirj  wi  hiacquirantur :  deininoftufhmm  igi- 
wrqusftiononeft. . 

Efisp.  (^)  AgicuexQwdefid^ieoimnifiro,  nbndeJegato^  fidei- 
commiiTanu^Jioniplbjure  acquifivicrem,  (indequenecfru^s,  )^ 
ied  ex  traditione  demum  hseredis »  Juftinianua  autem  demum  le- 
gau&  fideicomtmfia  adcquavit. 

Obj.  (a)  L 4o.v^f/Jima.giih,A  R,  D.uWlundolegato  haeres 
iruAusexeofuosnoafecit'  .      , 

R£SiC  Ibihsresjam^diic»  eoqueutiturxvtiieQa^  ind^efi 
fiuens  utitur/  tanquam  malse  fideipofiefibr  fru6lus  reftituere^ 
lenetur.  .    ^  " 

Obst.  (s}Lh(fLfOJeUf/eg.\A}ihsExes^htturz  ^ 

olitecioateftata^adcoqueeciamantefaaereditatem  aditam>  fi|Iis  con« 
teftawfueriu  Xx  3  Res& 
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.  ^  Resp.  Suppotlicur  }a(n  herediOM  a4ita;:  quia aiue  faiBredic;i|»q| 
'aditainagerenequic.  '^ 

Varia5opimonesdehisfrudibusvide.apud  Gotk  ad  U  f.  C.  dt 
Vfur.leg.  ' 

...  Qv.  XXIV»    AiiaBioex  ttfimento^  qudtpfrfomlts 
tft^  concurratcumbypotbecariaaljtermtm^  an 

ele&ive? 

Ldtn^PH^  TIesf.  Minu&accurateicaqusri€ur,-cui;iiuterqueconcuifusunuim 
ji6.  vcrb.  IV  Ktemque  fit:  *nam  (i  alternative  duo^remefiifi  proponuntur^ 
et^  kjp^  neceffiurio eleftiveconcurrunt,  & una  eleib ,  altera locCtm  nbg 
tfft^Mk  *»bet4  Reflius  ergo  quirritur ;  an  cumulati ve  p  an  eleifti ve  con- 
f iVr*  oirrant  ?  Et  dicimus  $  cumuiati ve  concurrere ,  adeo  >  ut de^yoi»  - 
^'  *  invicem  oon  tollant » fed  utraque  ipfo  iure  intentari  polfit ;  arquod 
expriorijamacoepit»  officio  Judicisdecrahitur/  L.  41^  S*  r.  ^  Q; 

;  Qv.  XXV.  Qjualis  cidpa prcejietur  m  legaHi? 

Lmt.p^  I   auterbachius  aitj^  ante  monuh  haeredem  pracftare  dphim  &  €Cdf 

fiS.  verb.  j^  pam;   j>^  moram  vero  culpam  kviffimam. .  SedmiiiusaccKi 

yjSftTVf  ^^^^  ^    ^^  diftingvendum  omnmo^ft  >  an  legatum  ab  hnedtt  M^ 

/ftfififffr  liAum  fic^  an  a  l^atario  &c.  iUidcafahaeresfemperpfttftateulpani 

'  leviHImam ;    quia eft geftor negotii alieni $ . L. 47;$^ 4« d^T* ^ legautt 

HoccafuiSy  aquplegatumrehnquicuri  culpamleyem&teempiw 

fiat;    quia  utriusque eftucilicas L  .toi  S.ia.^Lir^.LL.vC  Cmm.ik 

/S^.nfohusaccipiencis ,  dolum,  d,  L.  iof»  ^ '    >  *  i..        ;^^i 

Ucerque  poft mora  m  prsftaccpfum.:    adepque  moraiion  difK<M 

gvit  culpam  1   fed  moras  efTe^lus  eft  >   quod  hacres  pmer  culpaifi . 

cafum  quoque  praeftet,  L.  2if.  deheg,  j.  L.47*  %f*^ L^.i*    qiK>d 

ipfe  Aucor  m  hkc  paginafacenin 

JCJS    ACCRESCENDI,  - 

(^.VGLuanamfiterintfatajurisaccrefcendi} 

D^BSP.  Triafoere  cempora:    (i)  VetusanteLr  Papiam,  quf 

■^  jusacccefccndiobtiniiitf  (*)  MediumiiyeipfiusL,  Papi«,  quo 

""    .  *wwni 
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tatum  )us  accrcfcchdifublatum ,  &  portiodeficiens  fifco  daca  fiiit> 
cujuspauca  tantum  vefti^a  inff  exftant;  (3)  Novum,  quojusve- 
tus  plenius  redliftum  fuit  in  Z.  m  C  ifr  G///. /^//. 

Qv.  II.  GUianmfitratiojumacerefcendi?     ^ 

D  £SP.  Ratio  }urisaccrefcendi^  quo^d  h^reJiwes  introdudli ,  h*c 
^LT  cft,  quodcumhn^itasfituniverfitas^  eoproparterelinairi 
nonpoffic  ,  ubi  ergo  portio  deficit  ex  jurisneceflitate^  accrefcit 
alcen  podon.  i     '  ^ 

Rfttto  autem  iurisaccrefcendi,  quoad/f^i7A7introda<fli,  nonex 
foris  neceflitatedependef  j  ut  pote  cum  totum  vel  pars  legatt  dari 
pofiit  9  fed  unice  nititur  voluntate  teftatoris,  duos  vel  phires  iri' 
ea^epr  re  coniungentis.  N«m  ( i )  cum  duobus,  Cap  &  Sejo^ 
cademres  legatur, 'uniqiique  res  ipfii  oon  pars  rei  datur,  L.  }./>r« 
de  VfufruS^  accref.L  8^  deteg.  3.  L.  rt.  %.  h  AdL.  AquH.  Ac 
oikia  eikdem res  iitriusquein  folidum^efid  nbn  pdteR,  idea^btl  •.  -^r 
fMmihanccauiam  neceflarioparte^  HincfiSe* 

Idsnonconcuffic,  (eddefidt^  r^tioillanecefiitatiscefiir,  &poc^ 
cftafteri  folidum  competere.  (1)  TeOator  in  ifta  re  tantum  ei  * 
eonfttixit  alterafn ,  quo  ergo  deficiente,  nemo  atnplius  ei  coa*  "  ^  ^ 
|Qn^^,  ibd  ipfe  fi^us  ^  ( 3 )  Teftasor  p»tulic  Cajum  in  illf  le^ 
l^gitdomiiibuiialiis^^^excepcOvSeio,'  quiaeirem  dedit,  .aliis  nooi 
deifin  nemo  ei^an  parte  Sqi  ipfi  prsferri  poteft  eodem  moda^ 
I»  infiibfticutionibvs»  (  4  ^'Unicuique  fdidum  fundum  dedit/edt 
eoiuliiioioei^  finon  eoocurvin^L.i^.7?i^.  AdLeg.Fak.  qua  condiiicK 
aedefidentelegatariu^  folidiunretliiet. 

O  ESP.  Si  folis  ved)i8  conjunguntur,  utifiresi/iv^r/4?velpartes-^'H[- 
^  unaoratione  {)luribusiegantur:  1.942.  de  Vi  S^  fecus,  fi  ^^dem^^^^ 
«^s  pturibtkslegatur:  tutictftumfuncTeconjun^,  iHd.    Vti  (O  um.     / 
firp«.&&  fuiKkis  lequis  partibus  lc^atur:  tund  enkn  duar  partej^ 
iimc  reli^)  &pars  una  noh^pan  altera ,  'fed  diftinAstf,  etii  non 

^fi^^-UfihdeLegl.  ' 

Ita  (2)  fi  fervo  communi  relinquitur,  L  2t.de  Legati  t^  quia  ii> 
amni  communionepartesfunc>  L  2fi.  deSolut.  etfi  indivife. 
' '  (3)  Si  fiAgufo  caoem  res  :a^  fingulis  >  addoque  bi^du&bus  reliiW 
qoicuri' quia  Uau9  ab Unc^i  alcei!  ab  alcefiocodequicuri -Upe^dit 

Vfufr. 


lA 
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lj/&/r*  acfrejc:  &  legatarii  non  minus  feparati  videnroi:»  qiiam  fi 
^uobus  squis  pambuseadem  resreli^b  (It >  //•  L  fehult.. 

(4)  Si  duoDus  (inguli  fervilegatij  L^S4^  ^.pm.deLeg.i*  Conf* 
L  ap^  Je  SoL  Eauidem  vero  coii|un6li  fiint>  fi  duobu^  eadem  res 
vel  duo  fervi  legentur:  Uterque  enim  fervus  utrique  legacutb 
i«d  vox  finguli  diftingvit  parces,  &  uni  unus  iervus.  aitea  akep 
dttur. 

Eodemque  modo  (0  fi  teft^tor  duobus  legat  cqiias  filindi  par^ 
tts ;  vel  cuiqae  dimidiam  fundi  parcem  >  vel  fingulis  partes  :  non 
roagis  eadem  pars  eft »  quam  fi  insequales  eifent  i  &  uai  triens  >  jtlii 
bes  lMetur«  Hic  igitur  non  funt  re  conjun^lt ;  quia  aUud  atque 
i^ttd  fmgulis  debetur ,  fed  una  oratione  tancum  juoguntuiv 

<2v*  IV*    Mjmaccrefcendi  locumbabeatinperver^ 

.    .     bisconjun&osl  .  -      ,^ 

tagmAi  T^J«QATVR.(n  per]cextusexpre(ro$ifii«M.i^;L^.^lij»^^^^ 

LMtn.pag.i^  Mlnde  Vfiifr.accr.L  f6.dfiHier.infi.  Ubieftoralisiconitiii^kv 

5J7.  vcrb.  gjriHiaoratio,  nectamen)usaccrefi:endi.^is&/^  Im  S^  %.  u  '^^fufti 

autifo^ ^^    Sed  dicitur tantum efle cofppeodiimi  iferiiKmist'  &tli^^ 

^  ^  *    legis  penukime  tmo  non  eft  ab  ufufTudluy     fed  a-jcdnimiAiocie 

C-i)  jus  accrefcendi  cftineereos»  quiahin^ofolsdwil  habmti  A 

«oncuriupartesfadunt,  L.  u  ^  h  oi^S^P^^drllfiffktsca^.L.^^ 

$1  /  L  Sf.  L.  36.  pr.  AdL^  AquiL  verbis  coniun^  •ucem  non  h^ 

»mtab  inicio  folidum ,  fed  femper  par^es  habcncab  initiov  L  i$^ 

deLeg^i.    Indeque  repugnat  juri  accn^cendiptfcefiaddpcre^  JBOS^ 

per  illud  folidum  retineamus.  Neque  ($)  quisquam.di3cem*9    Gm 

cusefie  inpartibus  divifis;  oamin^.  Z«|>»    noa^siottde  Mrdi* 

bus  divifb ,  fed  indi vids ;    quia  teflatc^  non  divifit  t  wl  broqsi&ue 

''''  >  '  diixitv  «|uispartibus  do>  lego>  nonautem»  quodQCiQSdebeatpai^ 

J  _       tem  dextram.,  alcer  finiftram  haboe.    Sed&  Y^)  jus  accr^endi 

*    ' ;'    ttontft^  nifipluribusadewjlemcemvocati&    Vid  i^mMffiCfi^ 

§/pen.deleg.l    Atque  ubicuiqueparstantundacaefl,  i}On«i^ 

defiices^.Mtlia&alflaibtsiri    quii^^equeparseiidem^paiftAtt 

tera^  neque  idem  pars  &  totum»  fed  licet  divifbpaneafiQsfiai^ 

#QatiA^(Beafii&ti    ]Srgo&c«      . 

Exc,  (] )  fi  praecer  verbis  conjundos  alkis  quoque  ra  (ic  «oa^ 
fttk&m :  tu9c  eniji^  verbis  conjundi.  pr»feruBcut«it  qui  recon- 
Itoaus  rfl|  j.  iQ^Mf  «Cm  ifl  e^  vid<»cjtt^ 

.      /•  quia 
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^iainfarcBfif  qiuruiudatiaeft,  Uterqueconcurrerepoteft,  tdeo- 
^ueconafrfuMfflpartes&cjanc,  quod,dicitur«  &radoe)usdatuc. 
ioL*'^.]^.  dtLeg..u  iib^jiUi,  quinevorNs^demconiuoi^ifant» 
pfopcbrtecdladieetioneiB  in  mn  contuA(%  videnicur.  Idemque 
•Ibin  L.t4»  V0f.  UfetHt  Tttms.  iftj  df  K  &  IdeminX*^/.^  - 
•    L^.i.  • :  -'•=•-  .-■■■■•.•■         .'.■■■■:•'.-■■  \ 

ExG.(2}&^ne$vuik$dztx.ltfS.f.dttl^j^,i,janff.JLi4tdeV,&    ' 

^Otf j..(iy  L.i.tr.de.UJiJi',accrefi,  ubidicitur,.jus8cci>eiicendt 
locum  habere^  quotiesconiun^imufusfru^hiseftjreli^iusi  .atqv» 
ihv;^v»>CDD{up^s.i%rinqu.ituxcpn)un^Q>^  ,.^        i  /    .    \ 

R1^  sp.  <^ocie$  VfuJfruStu  elireli^y  itis  acCrefeeridi  bmnmo 
locumhabec,  nonveroqUocie&partestantumUfusfn  velita>  con- 
Ku^^m  uii^fiu^us  relinquicucj  quocie^  idem,^<jtfi  vef q,  qjuoti^  aUus 
tciffiieaUusrelinquijmr*utifia?quispaftibusdivj^^  > 

.  st^B/j^.z>  Jusa^xi^rceadleftincercQhiund^^  $.  SiJ.i^Lejgjtftf 
yerBisconlun^4U]CjBm{unccon}un^i)  J/ltjr^.i^^  ■  ..;  .  ;. 

,'B^^.^9. . LuQi^cur  maior,  quod. locum  habeat  inter  cQiiiund|t»s 
«candeqc^iif^.qu^lesnonfiint  verbiscon}uh^i,    4re.  'L:,(if..^ 

¥k/M^-    ub^lyllabac^fnpn&dCGOoittn^aem»  fedc«Ieriiisfa>{ 

qicysteftacor-videruc.  ....... 

.  r  Hf  Sf .  iju  n^Q  m  edadem  p^rten;  cpnjuaSus  e» ,  ted  omnen 
tj«i£iieparte,;,adeb^e^esdiver^parcesfii<EUet. .       ■■'.'.'     ", 

[^./■\tjslifi)i^t^psacmfcendih^ 

NBQ»  perceoccwpn itt£;/ f.  t.de-ljig, «. h.74,  ^  Cmd^dm. 
{«di  otriquepurei^ :  vel  utriqueiubteadem  condition^  eadem'  res 
l^iei efie debet;,  L..S4-^f^Gf»*dit*s$dem()infir.  Atq^uehinCA 
fi.SqLO;&.pdftbamoeaidem£es  Ifittetufroonfuntjconiun^;  quia 
pofthumonihilie^ripoteft,  nifilubconditione»  finafquuur,  quc 
IjgttiMnicafemperineft.. .     •':-,.!'  < 

•  .paergopcMrtidhflecdeficiensacqiMricur?  ...  1:% 

R£Sp.Oependet.hdcex.tolun<tce^efijndt)  fi  cQn0i£'¥> ^er 
ftacjv» ucriqne adied^ , & unuspar^c/  ac impleac ,  is  acquiric t;o^ 
ciifh  legatutn :  nam  pars  aheitusv  qui-nonimplevir,.  ei  9Cci^eioic 
cumfiiobnetey  A^4  $'/^<^e^^  •'        v  >i 

f,:;..Cocc«ji  JvR.  CoiiTt.  prii»  ^j^  -  ;    > 


Osh  Lif.§.f.  de  Leg.  i.  ubi  Titio  &  po^umi^  paiws  viito 
duitur,  &tamen>  non  nato  pofthupid,  TitiustocQm  ctDit. 
r  R  £  s  p.  Non  ex  )ur^  ae«:reicendi  tacito  v  fed  verbis  teitatoris  ex> 
preflis^^^  qui  viriles  dedit ,  i.  e.  tot  partes ,  (|aot  capica ,  &u  pto  irttf 
.  nerocapitum^    Sver^folusTitiusexiftit^  tota e}us portio yin« 
iis  eft,  h.  f4S.  de  V.  S.  nam  G  conjun6li  hic  eflent,  tunc  pluribos 
iUtis  T^  iemper  feinifieth  haberet ;  ^uia  pofthumt  uno^q 
.        •     mine  conjunai ,  pro  una  peribna  haberi^eperem:  ^  cum  umen  nM 
C8piitt:>  niiiviriiem^ 

;  Qy.  VL    ^cenmjintfngularia  in  ttfufrttStt 

accrefcendo? 

RESP*  Duo  ftint  fingularia :  (i)  q«^ >  fr$prt^e ^Xmih^il^    | 
t^  y  portio  portioni  t  res  rei  acprefcat!,  in  v/hfruau  autem^^    j 
tio  ^ccrefcit j>erfona? ;  quiajus  perlbrisc  eft>  non  rei>  L»  3h  %^  ^ 
i^!&/5^..indeqafenonopuscft>  ut|>afsparti  accrdffcat.  i 

{%)  ixi  frofrierarej  pluribus  legata,  pordo  deficienrf ndn  accrc-    i 
fcijCy  nifi  ei>  qui  fuam  portionem  aojuifivit ;  quia  Xitltm  lep^    ' 
€d:,'QUod  pro  parte  repudiarcTiecjuit:  proprietad^-enimlegatm^    : 
femeIconftituitur>  &totum  acquintur  ab  una^  &  totum  r6p(M!uk 
tur ab  altera parte:  adeoaueei,  quiiuampaTtemtlcHii^  ^ 

iccrelcere  non  potdft  m  XJJifnUtn  auteni  ei  quoque  >  q*i  M® 
partem  amifit »  akerius  porrio  accrefcere  poteft ,  £•  >♦§♦  3-  aeVfitfri' 
mccr. ^.fde Ufufr.  nam ufusfr. legatum quo^dib4?priftiod|tur <  /♦L- « 
-  J. j.  de  Vfkfr.  accrefc.  quia  in  fajflo  &percept|.one  confiftit.;  q^^ 
jgitur  furit  perGeptipncs ,  tot  quodammodoj  foftt  l^aca^  Z^  »•* 
Vfafr^accrefc.  plures  igifurfunt  u&^ti<%iSt  quoiximjuno  repu^ 
to,  alter  adhuc  acquiri  ^  &  uno  qusfitd,  aker  repudiari;pbtefi^ 
l^  i  §-  3.  de  Vfufr.  accr^  Jusigitur  hic  peribnaeeft^  nonrei^  ind» 
que  ufusfiiaAus  non  parti,  ted  peribns  ,  accreiciiu -X.ir;*  S-i«^ 
VfHfr.accr^        -  .1 

(3 )  Quod in  ufufruSu^  rionr^,  con)un£tijfint» iiimiprof»iecMp. 
tkeri  ufusfrudus  eft  reli^ius,  nam  &  fub  iUa  conrinetur  uiusfir*  Jii; 
re  pro^io ^  licet tantura  materialittf  ^  L.  sSf  de  Ufufir.  accref^ 

^^  VII^  Anportio  dejkim^  defun&ocojijan£io^  d 
ipfiusbceredemperjusaUreJcendiper^^^ 

JfT^^vcXl  11^^^^^'^  VR  yL9.  de  Suls  iS  /y.  qma  in  jurc  «ccrefceodi  ^5 
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inicio  «uique  iblidutn /ddDsm  oenieturf  &  concurfii^keni  parces 
fiunr ,'  adeoiqti^ ,  qui  piitem  fuam  agpovit  vel  adMt  >  ilii  poftmodunt 
4000  ttm^ccedere  pMs  deficiens  videcur,  quam  nop  decedere  fo- 
lidura:ergoqmainitioftarimqus(itum  videtu^  ad  lia^redes  per*' 
(ififc,.  Meque  enim  ineft  condirio,  niii  cacita  ex  Lege,  .  qua?  iU 
ki4aon£icitcondttionale>  &dmanecpurum4  ]L  $9*  4c  Conijit.^, 
T^emjn/lr.  Aliudeft  in  fubfticutiQne ,  L*  p.dc  Suis(^  iez.  nam  fub- 
Aiwcijas&rop^conditioildieeft:  addicur«iim  exprei&GondiriQ. 
(k  alcer  hacres  non  eft^  qua  condirione  pendente  ii  morituri  nihil 
lid  hcredem  tranfic»  qQia  natum  nondumeftt  necconditiocccra- 
cralucor  in  olrimayoluntace: 

Qv,  MVHJh  incontraSibus  locm  bakeatjttsacr    '  ^ 
:    crefcendi^Jlduobiiscfeditoribuscot^^  ;  '       \ 

\.  promiffumeji? 

>JtGATvit}  (i)  qtMintcJfamentisi  ubi  ipfe  teft^tordtf  menteJ[4M#.Aff: 
*    fua  amplius  confali  non  pbteft,   necemtas  cxigebatr    varias5«7.  ver|f. 
%nerpretatunies  ex cpnjeifturis  facere,  qutc  non fuiit  Yer» probi- f^^y*" 
tioneS)  ricc  dettwiToltintas,  fedp^scfumriojurisexeo,  quodye^  ^  ^'* 
rofimifius  eH    Nec  fufficerent  ilte  conje6lurae,  nifi  juris  auj:hori- 
€as  accederec • .  qud?  id  prccipue  intendic ,  u t  ulrim»  voluntates  &-  \ 
dlc  fexicum  babereric.     Unde  nec  in  miHribus,  ubi  fola  voluntas     .,      ; 
|n&ici;?af^.fen>perobrifien  ^ 

VQjuntiisj  J(^  ejus jnterpretatio,  fipars.nejKC,   fiitavoluiflc,  &' 
Tcum  ea  voluncas  non  appareac>    non  pbteftis  d^nari,  nifi  pro- 
b^cur^  \itax:ont£adiim  tuiiTe.    (  %)  Quia  non  poteft  creditori  y  nifi 
jexfiip  contra£h)^  acquiri:    fiergo  dupbusi^ipulanribns  promitta* 
|;ur  fimul,  qulsque  tantum  partem  ftipuktus  eft,  nec  alteriex  al- 
Jcerius  ftipvjlatictac  acquiri  poteft,  $.  4.  L  de  Inut.  fiif.  L  uo.  de  K 
Q.  10,^^4.  df  Contr.  emt.^    Si  auceincuique  folidum  promiiTum ,  fuiic 
correicredendi,  quinunquamcbncuriliparte$faciun&    (3)  Quia 
portiGi  deficcre  non  poteft ,  utpote  cum  flari  m  negorium  ex  uqiusque 
perfe^um,  &  jusindequaefitum  ilierit.    Neque  pendec  ab  eyencu  . 
0£nirionis,;  ucinteibmentis,  inquibusjusnonqusritur^  nifilux^  ^^     . 
jpoftmortem.agnovci;it:  baccafuigiturnonmagislocumhabet)HS 
.accrefcendi ,  quam  quando  legatarius  femel  fuam  partem  acnovit 

Qiu  ratione  omnino  in  feudoquoquejus  accrefcendi  locumba-     '  " 
^bereniegOi  nififeudoplufibqslegato.  ufli^S./ 

-  Yy  »  Qj>    J 
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Pramictenduniiii&eft^  qtiod>  Kcec  In  omnicon^6ti<Mie«qw 
iaesndem{remfic>  abinitiofbiidumditum  v^deanir,  &co(i- 
curfudemumparcesfiantf  tamen  ^oftintanus  in  X/ x^fi.  €.  di€ii 
^tt.  c|aoad>onas&quo^«fieiftam  diftindk»iem  feeeric  intxtm^ 
junShT^O.^te^&y^\Astxxx^ 

recon)undosj)naa)ip^emaccidkencemin  iZScr-magisfpefSii^ 
iit  alienaiiiy  in  bis  ut  j>ropri«n>  ut  ^  -mnjkilteriiis  acquirere,  K 
rem  fiKim  tecinere  videantur ;  cfuia  (UsjunSortm  duique  rem  in  fif* 
lidum  dedit )  conjunffis  non  niii  (imuK  &utrique  -eandem^  tpidd 

517.  vcrb.  B^^c  dupfe^uqnicur.;efte<itas;  (i).  fl\Joa  portio  qteficiensflcac- 
4iM0m ig'  fcat ttiam tnritis ^JStqifidem  in  h^emate ietrtpeif 5'' ^uia  n emb pto 
mr0n$ibu$  patte  inteflatus  efTe  poteft;  ^tVilA^/i^ar/^^  id  tanrum  ftatuitdeif/- 
^iimiis.  junffPy  JU  up,.'^4Lpr.  ^  G;^.  /(?/?/ quibusinyitis  quoque  non  dif 
"  .  ...  crefcit,  cum  e.cojntrario  cpnjtm^sjxQti  i^lj  volibncibiis  accrefiJi^ 
X  (d?^yi<?»^6nim remXu^m recinenr,  ^^^mpiQjP^ 
/  \.     jpofluttt*    Qwyi^»^aUenam  acquirentes^^'^^^ 

sis.verb.     (z)  C49i(fi^f7i9ifremalteriusacquirunt;  ergpcumpnere^adjeiflfli 
&4uiJfm  ^jr/i^fi^ifuamretinent,  cuionusndnerat  adje<5lum^.X  ^  $«9« 

'  ^"^*  Qy.  X*    y^ff w  Beigio&aUisloHSy  nMquis^m  ittfh 
hliste^amentisppHpan^^ 
repotejt^jusaccrefcendiinbareditatekcm 

RESP.  Si  conftat ,   teftatorem  voluiffe  pro  paite  inteftatum  dc- 
cedere .  negari  nequit ,  ceflare  jus  accrefc6ndi,  ut  pdt6 qtfodiA 
hiefeditatibus  locum  rantum  hiabec  ex  iicceflitate  juris ;   qHia.pl* 
'  parte  nemo  teflatus  effe  pdtefl  'Vrd.fii^lr.  q.i.  mrifi,  decpf^^^* 
At  fi  dc  eo  riori  conftet ,  fed.teflacor  partcs  s^quas  ommc ,  Vd 
'partes  quadam  alias  deficianr,    locum/omnino  habet  )us  accre- 
lcendi ;  ( i )  quia  neceflicas  in  favorem  teftamenri  &^ukimae  voluri- 
^tatis  remifla  eft,  .mriofTit  vfi  veHcV  nro  parte  teftari ,'  rt6Wfergp  '^ 
extendi  dcbet  addeltrueridam  voluncaftdm  \  nc  accfefdac;    ( ^^  vT 
ter  cohaeredcs  fcriptds  portrorie  uriius ' d^ficienre  exjeidem  imop^ 
-cft  )us  accrcfcendi,  qiia  iri  legartis;  quia  0010«$^  iiTeandem  reffl; 
icil.  h«reditatem  i  iuat  Cohiariftl;  uriiie  &  Ve «c verbis  conji^''^ 


\ 


r 
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haeredes  csteris  pneftruntur ,  nt  in  legatis,  L»  /^  pr.  de  Leg.  h 
iL.  6). de H^: inft,  Idque  (3)  apparet  exeo,  quod & inmilite 
Idcumhabuericjusaccrefcendiy  fi  voluntas  non  repugnaret,  L»t« 
C  dc  Teft.  mil  L.  J7.  €od.  In  guo  tamen  prafumtiories  ilteciviles 
locum  non  habebant»  &  qui  &  ipfepro  parte  teilatus  efle  poterat. 
Ut  proinde  regulfi  illa  \  <iuod  quis  prb  parte  inteflatus  decedere 
^oUity.  oon  hnpediat  ius.aecre&endii  Atquehoc  (4)  e^g«' 
probwCtrt^/.  aecsifi9^4i* 

LiB.  XXXIIL    TiT.  L 

ANNuis  LEGATIS  ET  FIDEICOMMISS     &c       T 

annua? 

J^ESP-  PifTerunt  (1)  quodtfmi^///^^//^inidocu)Usqueanni  ^^*^^« 
*^  veniati  &ftatimcedat,  indequeunafit,  §.i.  Inft.de  VerkolL  ^'«yy^' 
X.  «^*  S*  '•  fod%    'Naoi  con ventionis  dics  ftatim  cedit ,  obl igario  ^^-fi^LY^ 
timnairckur^  una  ergoliiceftobligatio^.  &  unumius,  &(blutio 
£il(em  in  plures  annos  divi&^eft.    Legatumamuum  initiocuiusqu^ 
annidemumcedit,  & multiplexefi,  L.4.L.iii(k Anu. Ug^.  Namr 
obligatio  nqn  incipit,^    hili  fingulis  ahnis,    indeqbe  plura  fimc 

(  2 )  Jbmuaftifulatio  eft pura ,  %.  3.^  ^;  F.  0,  annmmlegatumcoi^ 
diuonale,  ^.  Z«  4.  Verahuiusrei  ratiohaKeft^  quodin  flipula- 
y/^nontantum  quisfibi,  fed&fuisheredibusprorpiciat»  cum 
e  contrario  in  legaiis  teftator  tantum  iegatario  ,  non  legatarii  hc4 
redi,  confutere  voluifle  videatur.  Ex /iWii/ igitur  voluntate  re- 
ti*otrahitui^cohditio,  ut  ftatim  ab  initio  obtigatio  adfit^  ex  bujus 
voluhtate  non  rctrptrahitur  condkionis  tempus,  nead  hcredem 
legatarii  justranfeat.  '  Hinc  (^)ftipulationi  annu£  non  ineft  condi- 
tio,  etfiadditumiiti  fiyixent\  nam  obligatio  >  femel  coepta,  non 
Enitur  morte  creditoris  ipfo  jure  »  iicec  poft  mortem  exceptione 
doli  hxres  ejus  repeJUanir ;  quia  contra  padum  defundi  venitf  ^ 
d*%.^A.  deVi  O.Ls^.  %4.feodJLegatQ  annuou^^^con^kio^fivixerttf 
.  licet  id  non  additum  fit ,  dJu  4.  quia  teftator praefum jtur  foli  legvariO|| 
non  h«redi  legatarii  fa^ere  voluifle:  indequ^  fuopo  ius  hsredij 
quaqfi  huic>  plroipicere  voluiile  videtun  Unde< ;  )ftipulatioamua  per- 
•  .,  /  '     Yy  3  petua 


«g    LiB.  XXXflL  TiT*  II.  De'  U8V.&  UfOTiL  &  REmra^ 

I  -     ■      r  .  —  f 


pefiiia  t&f  d.  §.  j.  c^uia  obligtcks  femei  naisi^  ad  hafredes  tranfit: 
Legattm  annuum  oiorce  legaraiii*  fiairur ^  quia  fi  praqmorituri  defi- 
cicconditio»  eoquetocsiobligatio.  d.  L  4. 
CoTii  Dn.?ifr^Hyp.InfiM.deVery,9bL%.7. 

•      LiB.  XXXHL    TiT.  IL 

DE  aSU  ET  USUFR.      ET  REDIRU,    ET 

HABITATIONE,    ET  OPERIS,  PER  LEGATUM 
VEL  FIDEICOMMISSUM.  E^TI& 

Qv.  I.  Qiumododiferantlegatumreiitus^^Ug^ 

ufusfru^us  ?        '    '        '    '^ 

l^  Esp.  Uiatmnufiisfit^iSu^cxin^^     £i(£lopcifiiae::  fi^6H^ 

^  enim  ipfe  pofndety  colit,  percipit:    ac  legatum  reduus  infe 

<  jpfa  ejus^ue  reaitu :    talis  enim  legatarius  non  poflidet>.  neccolit» 

nec  percipitji  (edhterescolit>  tenetj  percipit,  &petceptdmp{i^ 

ftacreditum.  \'  ^ 

Hinc  L    legatum  reiitus  non  finitur  capitisdiminutione^  nd 

ufiisfruffust  qui  confiftic  in  fafto  perfonae,  qu«  interit  &  toUitur 

Qapitis  diminurione:      prior  enim  in  re  ipia  confiftit,    quatn 

hsres  prsftat,  &  conditio:      fivlxeru^  aa  mon^m  civilem  noa 

extenaitur. 

'       IL   UfitsGru&uSy  reipublicaelegjitus,  100.  annisfiniturj  I^Sff* 

ie  Vfufr.  Jupt:  L  7.  t.  ^  ^.  /;  ne  proprietas  inutilistnaneret  inpcr* 

^  petuum ,  ibid.    Secos  in  annuo  reditu  legato :    non  cnim^  tunc  dici 

potcft ,  proprietacem  perpetuo  manere  inutilem ;    quia  hseres  re- 

. .  tinetpolieflionem,colitfundum,  percipitfru6lum,&experceptis 

reditumprarflac:  nihilenimlegatanusinrepoffidet,  L.fh,t. 

\\i.  Legatario  ufusfruffus  prgemortuot  licres  ejus  percipere  fijh 
fl:as  aniplius  nonpotcft,  L'g.  mfin,  de  Ann,  leg.  ^fiepr^  L.  7.  /•  /• 
^.  9.  quia  fruftuarius  fruiftus  fuo  faite  demum  acquirit;  fi  er^ 
ipfenonfeparavit,  jusfeparandicumfa<Jtoperlbn3e  ceflat,  d^tit.u 
q^  S-  (^  9*  SecQs  mlegatarioannuorum  redituumj  quo  prasmortuo 
-  lru(aus  pendentes  pertinent  ad  e)us  haeredem ,  etfi  ipfcnon  perci- 
pit;  Quia  non  acquiruntur  perceptione,  ied  debentur  ab  hxrede^ 
fliodo  dies  ceflciit ,  Ls  z.feq.  Quand  dies  ieg. 


EtKABiTAT«  &  Qkris>  PlEft  Legat/vel  FiDHC*  Dat*  359 


\'    .   ttuifMus? 

A  FFiRMATVfc,  L.  40  h.  L  w,  de  Ufufr.  L,2i\K  quiahaecmcn&ig»|,pa5p 
^  teftatoris  faifle  videtur :     ufusfirudtus  enipi  fua  nacura  in  .an<^  /i;«  vcrb. , 
nuo  fruilu  confiftit.  d.  L.4i.  "      »/ii//rjr- 

'   OBj,L:si%^iJeVrufr.  .  f^tL  ' 

Resp;  Aliud  eft,  anteftatordireflo^i/^ii^Ieffet,  v,  g,    Tkio'^^  '^^' 
innuos  frudtis  A>le^o,    id  verus  ufusfruftus  eft;    quia  legando     *  v 
^^his,    legatariovideturpoteftareinfruendiclediile^  jta,  ucipfe    ,. 
percipere'fru6lu&  ex  re  pomti  unde  neceilario  ufusfruihis  fequi-  \ 

tur.  .AHudeft,  anr^^^(?/^w^^75t<i7/^iwleget,  dequoeft^^ 
tUQc  enim  fupporiitur  fa^m  harredis,  quipoflidet^  bercipit^  & 
percepturo  frudum  fingulis  annis  prseftat  legatario,    aeduahs  im<^' 
pciijf^: 'Afire^untui^  igi^^  ^ 

tarium  percipere^  ^vero  perhsredemeifruiSlusprsftari,  volue^ 
rit:    hoccafuericannuapenfio. 

Qv.  III.  Anproprietasvideaturlegata^  fiquisleget 
'      ;  -  futidumadutendmfruendim?  .  \ 

NEGATARR,  L.fde  U/ufr.ein^.rerMu.^.i.de  UJu^lmk  Li^.  l^ 
%ude  UJuJr.  Ug.    Secus  ii  quis  leget  ^ndum  m  alkneiita.^^^  T^* 
L.4jpr.deaSm'U^jUi0.L.p.mfeoa.^^  frcfrinet. 

^'Ratkrdifierentiseft,  quod(i)alimentariusconfumerereiti,  to« 
^«K}u.e res aliinentis e)us infervirepoffit ;  in iilo  igitur proprietas 
necefiario  intelligitur :    adeoque  re  ad  aliment^  legata  ^  ad  confii^  ' 

ixxendum  legata  intelligitur  ex  natura  alimentorum ,  qu«  confomi 
folent.  Secusinufufrydfi,  qui*i»biiinteIKgipoteft^  nififalv» 
fttbftamia.  {2^ . Qui  ad.^limenta  legat,  non  nominat  }u$  aliquod 
a  proprietate  dHtin^m ,  uti  qui  ad  fruendum  legat;  ufiisfruAu^ 
enim  dft  ius  aliqupd  in  re ,  a  reipia  (eparatum. 
^^QBj.^L.tfi.deAutK^frgennleg^ 

R EsK  Ibiiiitiplicicerresiplalegata  vel  donata  fuit (ub  onere 
fideicommiffi>  nort  igitur  res  ibi  legatur  ad  utendum  fixiendum : 
&licetpofteaaddatur:  quarumrerurnufusjruffus^dumvhesyfup" 
aeij  w  ipfolniiuitur  animuSi  non  ufumfru^him  relinquendi,  fed 
£dek:ommiffiimGO]iftituendit  -  > 


1 


Qv.  IV.  Anpropfieids  legafavide^^^ 

^cum  liberrima  potejtate  aUenandi  legetur? 


'  h 


D^I^iHH  x^  e  g  a t  V  r  :    nam  uti  in  contra^ibus  paftum  Hoc  adje6hfm  noa 

^V^'^'        tolBtnacuram  negotii;    vid.JUpr.tit.  de  Paif.  q.  v.  ita  fi  legi: 

Kum^U^  tur  i]^usfru6las  cum  pado  de  alienando^  manet  veru$  ufuslru^liub 

n\%$m§!   Qum  lege  de  alienanao  adje^h^      AUenare  ergo  legdtarius .  pbt^fl^ 

honiureproprietati^;  iedexlege^  teftamentoadjeaay    .tiquehia% 

fi  non  aliehet ,  manet  ufusfrucftus  ^  &  /  finito  ufuf^afhi ;  res  ^Smi 

debet:    liveroaUenety  definicquidemufusfruc^us,  (edis,-rnqu^Q^ 

aUenatur^  nonrei*proprietatemt  fed  (blumufumfru^himtcquitic; 

rGuia  hon  poteft  plus  juris  babere»    quam  alienans  ipfe  habuic» 

Coh£'  Strm.  Ex.  u.  tb^  Ht 

Qv.y.    Ankgatummmmbonm^umtmamm 

acquifitapoltfa&umteJliamentum?     y^^^,^^i 

AffiKm.  fV  >7:  ^-  iC»«  g*deJL0g.L  (ic  Laut.p.sig^if^fifi.    idjibiaa 
fententiamcommunem&praxrreceptamait,.  '  ^        •    -  «^ 
Obj.  i  /♦  dgAur.f^arg^ieg:  ubiquiveftemy^MryTrkgat^  hacdc- 
:    /    ^racmftr^dnepratfens^  non rowmm iftmpuji,  oilensdit^  :  v^  ""^ 
'  ^       R«sPv  A»  non  agitvr  de  kgato  oiiiiuum^iMhQrafni^  \  led.de^fet 

gto  fpeciali  vefiifju£  $  qnet  vox  pmfen^  tempus  dtnatat;  -  qint 
^ur^  vd^isjua  dici  non  poteft.  Setus  ergo,  fi  vcftes  'in^^Kiere 
If gct ,  tunip  ^mnino  etiam  &cune>  adeoque  omoei ^  ^ua;  tempoct 
QiQrus  fo^t^  intellijiuiicttb  -    , 

;        .   ;        Li^.xxxni.  TiT.  iVi 

•  PE  DOTE  PR^LEGATA. 

^  QvXAndos.quauxorijuredomiminatitralisx 
^        fit^legaripojity^quism^^ 

p-  Es F«  Legari  dos  uxoii  omnino  poteft ;    quiapjus  ^in  legatoi 
^     L  I.  §.  u  h^    Hinc  dicicur  dos  prslepta ;    quia  ex  legtco  ante . 
debetur^  quamexdote,  Rubr.fStQt.ttt.b^  itemrek^ta^  jL'hL.t^ 
L*  Si  C  h*  ^uia  non  dat  per  iegatum  >  fed  reddit  i^  ^  qus  uxoris 
tam^i  utidiciturinl* 77. f.iJ.^^Z^/.i^  ^ 

Effeiaiis 


^^w^5  *  •  aCTg**/^-i^  •  ■■•  ->tjic^v^;<tftftar^>tf«*Tff*^"^'^*gi8ai>*^.''-. 


LtBi  'XX5tUl.  i; I T.  V.  Di  OpTVdw.  &  Elect.  Lfic»    ^6i 

eflfedus  pnB'egat«  dqcis  eft  ( i )  quod  mulier  oneFarl  poflit  pro 

coinmodo  hujus  pvfleicgaii,  at  non  in  dote  ipfa,  £.  2.  p\  h.  vel,  M 

iKidricus  impenfas  ftcic  ^  qiise  dotem  ipfb  jtire  minuunt » pr6  eanioi 

«juanticate, //.  />;%    (2)  t^ffantpadla  doti  adjeda  j  L//.  §♦  /♦  ib.  quiil 

^^lia  caiJta,  fcil.  lcgaci,  pecitur.    (3)  Hoc  legatum  tpllitur,  do^ 

ce  uxori  foiuta^  quia  a(^io,  (i  quai  eliet  de  docei  hoc  legato  cotw 

tinetur,  fed  &  idem  hoc  legato  continetur ,  quod  ili  a^one 

*^otise/^,  iu/i.%.f.b.    Ergo  una  perceptio  alteram^tollit*    Nec^ 

quicquam  fupereft,  quod  cx  lcgato  pr«ltari  poflct,  &flcfir  inu- 

nle.    Idem  eft  in  cafu  »  quo  inceric res  dotaKs.  £»  r« ^*.  ^:ii.    (4 > 

'  Dcbetur  fticim,  L.  1.  §.  2^  h.  ilias  olim  trima,  hodie  in  mobilibus 

«nnua  demum  die,  ^  *«.,§.  y.  C  de  Rei  ux.  a&t^   ( j)  Aftio  rcaKi 

«x  legaco  coTapetic^  cum  Olim  adHo  faltem  perfonaiis  ex  dote  dt^  ^ 

^ttf  L.i.  f « 2.deLeg.  ^,    (  6 )  Beneflcium  competehtia?  habet  mt- 

litiis,  eiusque  liberiin  doce,  ^.^i^A/^f.^a^^queceji&tindocefMni^ 

kgaca«  Laut.  b, 

(7)  Ce(r?c.FaIcidia>  etff tertio legetur,  utmulierireftinwt,  Wa 
^L,  Paidd^uKi  non  eft  res  teftatocis ,  ied  wtoris ,  Ue  ^  riaU 
dctrahrppteft,  nifi  plus  fit  in  legato ,  quam  dote.  ^  , 

OBj.£.i.§.ia./^.ubi  Julianus,jhocc4fuFjlcidie  Icteum-eflc,  ait. 
'    Rbsp.  bnoUtpianusteHcitlentmttamJulianit  fr^flac^ 
ffms  eSct  «c  fi  ipfi  mulieri  dos  relegaca  fit ,  qua^  .i^kiam  «A.  litia 
lAaccelliini/.  L  //,  ita  ^kfervatUr  ^  m  mrnfaituerftifinf  'MjpMfldr 
ftr^^eaetar. 


'Lh.  XXXIIL    Ttiv  V.   '■       ' 


'      \  /   ^ 


OfllOm  ET  ELECTIOli^E  I,©(3 ATA. 
Qv.  I.    Anbam Jtipulanti^tfjyts  ^ptiomm  eligere 

NEGATVR.  Hseres  qus^cjui.opaofiem  ftipubtus  eft,  cHgerc  ^- A^. 
.non  dbMft,xtum,  qu» eadein ratio , >quiB  m  tegaono] ' eim> |);:."L: 
fluiaexpretie  petfdniiUs  deaio  dicitur  iol.  r<f./^. «?  T.  0.  wda,^'"^' 
auiaiusnocfohimmceftiw«eririsiniio»uftt«|, 

-^      -  '  zz  :  • .'  ''Oji, 

.Gotbiii  JvK.  GoNTR.  P.n. 


atfa    L».  XXXIE  Tm  Vl^Xh  Tiurnao  Vino  &  Quo  Leg. 


'    Obj*  {i)  U  b.  $.  z.  de  y.  0.  ubidicicurt  quod  obligatioia  per- 

ibna  h^redum  mutari  nequeac, 

.;  Resp.  Loquitur  de  obligatione*  qus  in  hsredestranfit)  h«c 

jautari  i»perIona  haeredis  non  poteft.    Non  verode  ca»  quacnaa 

traqflc:    pbtigatioenim  in  haerede  mutari  non  pocefiy  quc  inha^ 

rjBdenuUaeft. 

.    Obj»  (2)  L7r.§fi.rf^/>|r.r. 

'   Res  p.  Nec  ftipulatur  ibi  optionem,  fed  rem.    Nec  ftipulands 

hsejres  ibi  eligit  y  fed  pra^a  t  eie£tionem  aiteri* 

\      Qv.  II.    vf/  repeti optio poj/it^i 

JJeg AT VR.  Nifi  (1)  omnesfpcciesnonfintexhibicfe,  L.^L/i# 
.   ,  Vel  (2)  ft  elegerit  pererrorem  rem^    quam  retinere  nequir, 
.  L»  zr  $.  i,  h.    fecus  ergo ,  fi  erravic  quidem^  fed  ia  rc,  quaxn  rfr 
tinerepotefl:.  d^Uz. 

*         -  LiB.  XXXIII.    TiT.  VI. 

m  TRmCO  VINO  et.  oleo  legato. 

^     Qv.  L    Qmdjtvet 

iJ^E&poNDET  JCtus,  vetus  effe^  quodmneflmvum.  Lp.  $.  /cf 
^  ;fi4*  k  IneptJi  vidctur  ha&c  dcnnico,  fed  falva  res  eft:  nam 
ibcimMc^tur:  Superiorisami.  Difputabancnimiruni  jCci^  niisn 
vecusdici  poffic  >  quod  unius tancum  eftanni  ?  Qindam  negahjM; 
:  quia  vetustantum  videtur  efle,  quod  eft  plurium  annordm:  noc 
refutatJCtus^  (i)  qxiiavetuseft/  quicquidnpneftnovum^ftuul- 
timi  anni ;  ergo  noncft  definitio  9  led  refutatio :  nam  aut  fecus  ei^ 
autnovum>  nonnovutn^  cr^oYctus.  (z)  Quia  ccrcum  initium 
4arinonfK)fletw  -  .  ,  • 

-  Exc.  -Si  vTd  uftt  tcftatoris ;  vel  teci,   vinum  vetOsaliter  dcfi- 
jiirifoleat.      _  .    .         .      .  , 

"Lj,,       •         'LiB.XXKin.    TiT.WlI.  -     '    •  "" 

DEINSTRUCTOVELINSTRUMENTO 

LEGATO.  [. 

\Qy*L  /fiijegatofandocumlnftrumentojttftrme^^^^ 

AJntamJhrim}    . 


b."i»-S.>r^^»J="CJ 


Lfu;  XXXIiL  Ttt.  VIU  D£  I^sf Rtscari  Vel  iNSTkuAt  liG^.sfij 

■  >- ■     ■  ,,  ,— > 

.     O  B  j,  quod  inftrunaentt  aeque  fint  pricnipale ,  ac  ipfe  fundij% 
/L^  hh.    -  ^    ' 

Resp,  Sua  natura  id  venim  eft ,  qulapcr fe  fubfiftere  pofltjntt 
fed  ex  mcnte  prxfumta  teftatoris,  &  verbo  cum,  nonvidenturfi- 
nefoadplegata.  ♦ 

Qv^.  if  •  An ,  villceinjirmento  legato^  fuppelkxcoH^ 

tineatur? 

A FFiRMATVR  m  l^ii  §  i:h,  Neg ATVR  inL.  tf.pr.h.  •:    ^    ^ 

f^    Resp.  /3iide  villa  urbana  vel  mixta,  Bm  de  ruftica  loqnitnr 

Qy.  III    An^  inftrumentofundilegato y  molcffnlanu^ 
aricequoquecontineantur? 

A  FFIltMATVR:  inZl*2tf.§.^^.NEGATVRinI./^.§.2,  jjr.  .      . 

f^        R  E  s  p.  Non  eft  inftrumentum  fundi ,  L  ff.  fed  «diun^  L.  i^ 
t  Li^  XXXIV     TiT   I  .      # 

DE    AUMENTIS    ETCIBArIIS    LEGATis. 
(^.  Aiy alimmislegatis,  etiamcontineantiirJuAidis^    \t 

Jittdiorum}  . .  ".    ^ 

l^eG  AT  vr:  mm  in  kgads  non  receditur  a  fvoprtetatiB  mb(h  Im^.pag. 
*^  runi,  L.  ^.  pr.4leL^,f.  fub«ducacicme  pacema  cafnen  conci-  /i».  wfc. 
nentur,  fi  fituis  ad  ftudia  ecbcatur:  dequo  c^  loquu&tur  cextus  •**fi»f»t 
t^antes.    .    •      .      •         :  '  •!*"*• 

Obj.  l^4.tdfipup,educ,dekLji.deAdm,f^perk,m,h.4,i.f,4e 
Cark.Edia,  ^  ••       ,  -  „ 

REsp.  Non  ibi- •didtur,  qued,  legatisaliroentis,  fiimtusftii-' 
dioJTuni  legat».  intelligantur .  fed  quod  officio  tucorum  'c6ncine{{n- 
tutt  quodiroulcaiaciuj^efti,  &  qu<?  concinecurto^.educatioinftac 
pqcemae,  nqnfola  alicio^ ,  ,  .  '   , 

LiB.  XXXIV.  vTiT^I II.  '  - 

:      DE  LIBERATIONE  LEGATA.  ;    ] 

Qv.L  J^h  liberatidnelegata^  etiamius  inrermis^  ,      ' 

•  .  .         ' fmvtdeatitr^i  \    .    .  •  .  .  J 

Negatvr;  (i)quiaperfonadicicur-libera.rij   non^ts,  .Idqu4*i;««».Wf. 
(a)  tradicur  iu  L.  tg.  f.  4,  h.  ubi,  remifla  «(SUone  tucelse^  iion {»»•/"*• . 
,;'  Zz»'    -  •         'rcmiflic *"''«*"• 
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fetniflsBmteUiguntura^ftionesrealeSi  ^iin  (3)  in /f.  1.  i#. -§.  ^. 
necpecunict  exrepupiiUreda^s »  &incacorisre(nveH£,  recais» 
&rKiencur,nifipatcrut.  Acquehinc  (4)  ncionibusreininis,ta- 
Men  infirumenta,  &  reliauas  iecundum  daca  &  expenfa  hzredi- 
busredderedebet,  L.Jla.%.  uh,  Acque  ica  (5)  Dd.  comm«  fen* 
tiURC.  Vid.  Cov^rr.L^i,ref.  t4.H,  i.Laut.h. 

Obj.  (i)l/§.j.A 

Rbsp.  Voxffo»  in  anciqois  Codicibus  paOim  deeft,  vel  non  eft 
Tecepiea,  utGtofiaaic],  &Barcolus;    ac(^uehinchicum  Covarr.^/ 
•^irmBtive  legunc.    Sane  cum  idem  Scsvola  iisden  verbis  hi6 
loquacuf)   nec  racio  difierencic  dari  poiUc,  merico  corrigi  cexu^ . 
debci» 

Obj.  Ci)  poctusprcfumidebetproHberatione. 

Rpsp«  Si  voluncas  tefiacoris  dubia  eft >  hic  vero  dubia  n<m  ell 

Qy.  HA^t  deyttocreditorikgato^r;eqttiratarutpbis 

Jltinlegato? 

.^MAM^  4  vriiiMATVR;    iJuiaaUas  legacum  non yalec,  in  quq nulla e^ 
2JJ"**x\  uciHcas :    fufficic  auC«m  femel  ucile  foiflfe,  Ircet  {>oilea  udKw 
l2^  defidac ;    quia  femel  valuic»    Nec  definic  omnis  uciiius,  propi^ 
:  .^*  •^neskgaci»  qwB&meliiaUK-func.    L.s.adL.Fak, 
Obst.  L.U.pr^dtLegat^z.  ubinionvalecleiacum. 
Rcct'  Hoc  (ublatum  efl:  $«  .^.  i  4^  LKot.  ubl  diflenfiis  ille  al- 
k^cur.      FaUic  ergo  regula  PauU>    fi  adio  iemelnaca  aUquando 
tKdiattemhabuic 

LiB  XXXIV*    TiT.  IV. 

DE  ADIMENDIS  VEL  tRANSFEREf^DlS 

•  LEGATIS  VEL  FIDEICOMMISSIS.. 

Qw\,AnademttolegaticoramVjteftibusjieridcbettt7 

t^SkmHt  R  tsp.  JareCiviUidnuilibidicicur,  (edfuflicicvolunGa^adimen- 
*<"»»•  tH\^  di  quomodocunque  probaca ;  tunc  enim  obftac  excepcio  do> 
2*^^**'U  *ci,  qui  conrra  voluncat^m^  adimcncis  kgatum  ^tit«  L.  4:%  », 
221,  de  DoL  tnal.  fS  m^*'  e^cept.  Acqueica  ftatuunt  Hartr.  adpr,  T  de 
*^  *.  jUemU^.  Boc.  Oal.  i..Ai.  th.  fi.  lit.B.fi^.Stryk.taut  Tefiament. 

t.^,^30.  DoneS.  l.  j.  c.  /p.  h.  Cnpp,  t.  O.  ij^,  n.j,  Dn.  Coccei.  /^ 

Iiifi^m.tUAdim^veltr§nsfir,leg.\u 

Ob> 
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Obj.  qiic^  quibus  ex  ca\ifis  dacio  tegiiti  inutiiis  eft«  ex  iisdfm 
caufis  etiam  ademtio  nt>n  (it  efficax,  L.  /^.  §.  i!  ^.  Atqul  datio 
leg^ti  eft  inucilis  >  fi  V.  teftes  non  finc  adhibid »  L.f^C.d€  CoMcilU 
Efgo&c.  ^  '  •    .    . 

Resp.  Regula  4f«  £.  v^.  veraeftder^i(/2rlegatidaci:  caufa  tmmf 
c^x  inutilis  eft  ad  dandum ,  eft  etiam  io^cax  ad  adimendum :, 
idcme  illuftratur  exemplo  ibi  adie^lo,^  nam  via  pro  parte  legari, 
kiQeque  nec  pio partie  adimi  poteft:  ataliud t&iitf^rmaScJ^m- 
nhate  \tpx\v  etu  ernm  Ifgatum  non  nifi^  coram  V.  teftibus  r^^ 
Aum  vafeat  >  non  tamen  requiruntur  totidem  ad  e)U5  ademtionem* 
Neque  hoc  uUibi  dicitur,  contrarium  potius  apparet  ex  L.  3^%.f.  b^ 
\An  tegata  &  fideicommifla  nuda  volunpte  j  etiam  tacica  ^  ut  ob  . 
capitaIeodium>  admipofiTunt:  quod  de  fideitommiflis^  quoq^e 
iu  craditurin  L,  i/,  deLeg.  ^.  L*.^/.  G  de  Ftdek^  Sufiicit  e;*gp  prp- 
£jri  .itlam  voluntacem  r    quod  duobus  teftibusquoque  fienpoceft 

DisscNTiT  Lauf.b.&CcwwitoCarfzitiaiiegatuSj  quiV«  eeftei 
reqoitunt.  .  ' 

Qv,  X*  /inperalienatmem  rei  legata  volmtariam  [    - . , 
ademtnmvideaturlegatum?  v  ''!,  : 

AFPiRMATVR,  %u.lnft.deLtgat.L.iS^  L.14.  %^iib.  Wtnttlc^^^ 
^  hoceft  fii^m,  &  quo  cenftat,  c^torem  fiiam  volumat^  ^^.  ^ttb! 
mutaile,  neceamremlegatariorelinquerevoiuifie.  ,«»witet. 

*  AMPL,  X.  Idque  verum  eft>  licet  iterum  redemerk  rem  itieoa- tffd'^; 
tam  X  L.  fs*  ^*  ^7-  S/  ^-  ^-    ^^^  ^um  fbmel  prius  lennim  de&cp* 

ifittf  finenovavoiuntatisdeclatationenon  convakictc^    (ktlh  Md 

dMis» 

Obj.  L  9^  ^  i^%L. s^  fr- de ffitrJnJl^  ubiferVQS»  ItaBDeainfiitii^ 
cas&alienatus^  fiiterumredimitur>.  fich«es.   *  ^ 

•  Kfis^.  Ibi  lion  re^  reU^  feu  harredii;as  cft  allenata  j  fed  fervus 
cui  eft  t^&a ;  in  hsrede  autem  duo  tantum  tempora  infpiciufi^ 
tQr>  quaeraao^oqueibiadditur. 

ANffL.  e.  Ltcetafienatioipfoiurenuilaficy  laui.  b.p.s*^'h94* 
C  f«  ib,  qutanondedleAu^  feddevolvmtateceftatorisquspi^eftr  * 

^useexfitAoietiMiinvalidodeclarap poteft:  L^20,d.L24.b.  .  .. .  ^ 

t^oT.  Alienata fMrte  rei  legatte^  reliquum  debecur»  Li.fr.de  . 
hg^u  quiaceftjlceriaocteiciittpcoi^acte^ci^  * 

V  Zz3  Qv; 


3^8  La-  XXXIV.  TiT.  I V  D  E  ADiMENbis  Vel  TR^iNsrE  iN»  s  ; 

Qv.  IIL  An  oppignoratione  reilegatceadmtutur 

legatum  ?  ' ; 

/[^.^i/VTeg  AT  VR  ;  S  '^  I^f^*  de  Leg.  L,  C  eod.  quia  eft  alienttio  nc- 
$»»*vcrb.  Inl' ceflaria,  fiitaegeat>  utresfuasobligetprodebitoj  qucnon 
nin  itum  toWit  legatum ;  accedit ,  quod  alienatio  hacc  non  Rt perpecua  >  fed^ 
&^*        ^esbrevireluendi,  Laut.pfii.  '  • 

Ob;*    h.3i.%s*deDon.mef'vir.i$ux::\hufint^^^ 

denavfrhj  pignoridederit^  uti^ue  eum  fosnimjfe  dicemus. 

R  £  s  p.  Ibi  donatio  per  fe  eft  invalida ,    &  Legibus  invi(a ,   ne& 

valet,  nifi  ex  conjugis  voluntate ,  morte  firmara :    hflec  autem vo- 

luntas  in  donatione  per  fe  irrita>  ilfiutata  pncfumitur^  fi  oppignoi; 

ravit ;    quamquam hocipfum mutatum  fitm Nov. ^^j.c. h^i. 

Qv.  IV.    AnJideictiifmtJfoakgatarioreM^ 
fusadenito^ipfum{egamiademtu^ 

Uitt^  ^.  A  F  F  i  R  M  AT  V  r1    Hinc  quY  matri  fuse  pnedium  legavit,    &  caoi^ 

i%n. verSt tv. f f ogavtf »  W ibcero rcftituerct y  fi poftea Godicilfis focero adiv 

fii^fiM-  miclegatum ,  eriam  matri  legatum  ademifle  cenfetur ♦    /•  peh.  §;  h 

«•MiMf>    ^^^  (quamaleCorrigitun)    Etenimnondedit  legatario>    utipfe 

I^C^» .  habetet /  fed  utalii  rcftitueret ,  nimirum  focero ;    nam  matrem ui 

.  •  ftrucBcntamfidtem  fideicommifli  cfle voluit ;    (hd  &revocauoneiar 

^       ' '  potius  in  favorem  fui  harredis,  quam  legatarii  videtur  fecifle. ,  i 

^  >»    •  Ob^j.  ^  Xv  ^4  ^  Leg^2.  £♦  ^/9.  ^^rf    ubilegatumdefioiensmaAQC 

petieMunfi^  cujusfidMeledia.  :     f 

Vft£&9.^Ibi  teftator  non  revocavic  legatum,  fed  fub  conditiojfie, 

^  legavit^  qu^  defecit:    cunrigicur  inunumtantum  cafum  ademtti) 

iti^^tterumxefiquit;.  &'haeresibioner4t^rfubc()ndi(;ioae]^  quade- 

ficiente,  nonvideturoneratus;,  &goretinwt* '     ,  , 

'    retytotumkgatumademtumvideatur?  .     \ 

Uuibm  R  ^^^-  Orpnirfo  ademtum  vidctur  iegatum.    Atqueliincquifub 

^.  vK"  ^  t:ertomodoaIicui  iq^t,  fi  hunc jnodum  alii  comnaittil;,  ipfan^ 

tfiiig/Biai  rem  priori  adelnifl!e.  cenlstur  i.  qutare^jSc  comiTiQduf^  obmodum; 

datu^ti&cury  X>g,a./j.>:  .      c   •  v  ' 

Obj.  L.ni&.  ubijiattlegttaai  &mner«Ad9m(0t  1^^^ 
.quid^m»  ademtumfuit» 


^^•^'^^«iSsfe  ■-:  Ttaip-^S-* 
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R  E&P^  Ratio  eft,  quiaicer,  quod  femtus  eft ,  non  fuita  teftatore 
kgatum,  fed  a(5hii  legarp  e)c  interpretatione  juris  incft :  quod  er* 
go l^atum  non  eft ,  nec  adimi  potefl:* 

Qv.Vl.  AnteJiatortraTLrferrevolut^^ 
tmyfirem,^tiam  Tttwlegavit^Sempromolegat? 

AFFiRAJATVR:'  nam tunc apparet,  teftatorem mutafle volunta- tam. pgg^ 
tcm,  &  foliSemproniorem  legatatn  voluifle ,  L  Sp*  de  Cmd.  ^^  ^«'^* 
f$  dem.  Nec  in  eandcra  rem  conjun<JU  videri  poflunt ;  quia  non  tm^L^^ 
idemfundusduobuslegaturi  *  vi^tl' 

•    Secus  igitur ,  fi  teftator  dicat :    fimdnm  Titio  da;.  lcgo;  eundenr 
Sempronio  lego :     tunc  enim  vox  ^undem  con jun<ftionem  notaty 
^uoa  uterque  candem  rem  habere  debeat :    &de  tali  cafu  loquitur      /    »/ 
\esohjians i$,delie^r.mft.  ubiformula  haeceft:    ex qua  farte  Sejum      -  ;  , 
^inftim^exTSB.  eademparteSempronu^ 

Obj.  L.J42^tnftndeV.  S.  ubitx^oxmuh:    LuciusTmusexpar-'  \:    ' 
u dmidia hares $o ,  Sejus ex parte ,  quaLUcium  Tttium  h^eredem m-     i' 
fihuij  hdcreseftQ  (fc.    conjunilim  in  eadcm  parte  fcripti  hsredes  vi- 

dcmur>    ^  '      ,  '       :         .  f 

RiEST.  IbiLticioTitioHiioneft  ablatadiroidia^haeieditaris,'  -  fed^ 
in  eadem  parte  alter  junAus  ei  eft.    Aliud  dicendum  eflet,  fi  teft:a« 
tordixiflet,    HnHdiam  hereditatis ,    quamlMcioTttiolegm^    ^jp .  . 
^iolego/ 

Qv.  Vn.  An^qihrdtionecorporm^  ;  i 

^     j^torefa&4,inJirniettirlegattm^     . 

0neiiiittenduiTi  luc  eft :    jpermbtatibtiemrei  afiquiando  neceflSttib 
Jl      €xftingviiegatum,quiare$interit}    i3r%irtf»« verofakemadi-. 
inicx  prscfamtateft^tbrisvoluntate,    licet  rcs  non  intercat    U* 

cmmque  afleritur  in  £.  ^.  §♦  ^  ^^^-^«^•^l^i'' 

"  Atquehincdicimus,  inflrmarilegatum  (/)  fifpecicsatcftatorp 
ha  mutata  fit, '  ut  reduci  «d  priorcm  triateriara  nori  pbfl5f:'  tunc 
enim  &  exftinaainteliigitur^  &faaoteftatoris  adcmta,  t.  n^  pr. 
^Srf.  dehegat,  $.  Nifiteftator^ieirealiudvoluer^  ^44.,%$. 
ie  leg.  i  vel  tetfius  ita^^utavent  f  jtunc  enirti  jurt  fpedmcationistcr- 
•  tioacquiritur^  fedlHeprctiumrdftitttit:i  L^u^fdetegj. 
Non  vera  iftfi^teatpi  X{«>  fi  w^^uei  a^^TO©re?nmat*^^ 
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quedebecur  omnino  legtrum^  d^  L«  gg^  §.f^  nifi  marats  voiutkas 
appareat,  &  res  propc  exiiintla  lic  Idque  pacet  ex  L.  if.  ^  t.de 
-  /i«r.  /^^,  ubi  quidem  ornamcntum  novum  folvi ,  &  rurfu^,  quate 
iince  ftiic ,  lie  ri  poteft ,  fed  id  non  eft  idem ,  quod  antca  f uit ,  fcd 
aliud  ornamentum :  mutaca  igitur  diflblutiohe  voluntais  teftacoris 
ridetur, 

.  •>  -  •. .  Atfi  (3)  «non  tantum  res  «dire  ad  priftinum  ftatum  poteft>  fed 
^    &reftituianop  mortemj  indiftindtedebetuFlegatum;  aecdevo« 

^  "^  tiuntacismutacione  guaritur^  L.  yp.  §,f  deLeg. }.  udarca  legaUi  fi 
domoimpofica,  deinde  iterum  arca  ftt,  plcne  debetur. 

•Qv,  VllL  Att,  fellmentoinjirmato,  etiaminfirmentur 

legata? 

'^•^^•TIesp.  Si  ideoteftamentumnullumdicitur,  quia  inftitutio  vitio- 

r^iifl^        fa  efl;,  6tiam  legata  nuUa  funt,  fed  fi  ideo  tejfbamentum  infir- 

tovil  €•-  niatur,  quiacau(a  non  eftexprefla,  quae  continetur  in  Nov.  nf.  w- 

*4«r«R#.     Jencomnino  legata,  quod  plenius  expiicaviySr/^riX/iik/if /iio^/i^,^.  f, 

LiB.  XXXIV.  TiT.  VI. 

DE    HIS,  QVM    POENiE   €AUSA 

RELINQyyNTUit 

"Qv,  Aniegata,p(tnce  mtfartUBa^  vakmt,JiaUquii 
imppjjibilecontineant?   ,     , 

Ii«>f*«».i^iGATVir,  fed  funt  ipfo  jurenuUa.  Lyh.  %:fm,  Infi.^de  Lcgd. 
Iri  Lam.  'h/t,  /Nam  uti  cdnditio .  iiripbBlbiJis  legacario  ad|e»Shi 
. vitiacur.T xion  viciat,  iu  conditio impbflibilis  hasredi  ailjeda  vitiActK 
^  ^fitraJntuJf.  .  :         .  -      .    -  . 

«    O p^:  ;$vW.  ^  tegat.%  104.  'de  Leg.iJh,  i.f^  de%Mc.  iilii  cofl- 
ditioimpoflibilis  detrahitui:.  '^^ 

.     ,Re&p*  Detrahi|ur9pnditipimpbfliI>j!iph?eMi>  belegatumde- 

.  tl%  C 0 ND I Ti ONf FliS  It  UE^bN- 

Uui, 


ti«yJtXXV;Ti.T!^  I.{DECQKi>m<iNiB,:ET  DEAfONStRAX.  969 
Qv.  U.  Qti^  fit  rafio  mtrodu^Acaution/s  Mutiamt ' 

RESP.  Legantur  alicui  fnille,  fl  Cajuin  non  amplius  conveneric:/i4w^/4|r; 
rhsec  condicip  qon  poteft  exiftere,  nillpoft  mortem  legatarii :/^^-  y«** 
tunc  enira  demum  ccrrum  fit,  cjum  nohulterius  conventurumCa^*f ''^** 
jQfo  •  U  iox,.S.  ftnX.  ip6. A,    Ne  igitur  legatum  hoc  prorfiis  inuti*^*^ 
le  iic  legatario ,  ;(quia  ei  non  nifi;poft  mortem  iQlyi deberet, )  ca« 
vets  fe, condjtipnem;  implcRunitn ,  quas  cautio  ex  ^^quitate  admit- 
murf  quia  per  e^m  non  ftat,  Ted  ip(e  par^tus  eft  hon  facere^ 
haui*  h^u  '    I       .-.    .  ,     .    r .'»       •?..".• 

Exc.  (i>  fi  vivo.Iegitarro.iinplQriipoceft,  uti  mortetertii^y^. 
Lh  modoxpndiMpp^  im^n.  e^fp^arei  jn^  pericpulofum»  ne^ 
ofninoram^,  nec  confrg  huqoaftitatecQ  ut.  Hjnc  cautio  Mutiang 
locuin  habeiti  ^^.(|o  ^eftacor  libeito  fuo  iqo.  iegat  fuh  condiciof 
tie;  ii  a  Iibpris.nondifcefierit:  periculofum  enim  eftlegatum;  quia 
fMfur«re  inmem  liberorum  pplji^,  L.  72«,$,  i.ib«  &  crifte  ceftaco?  ' 
ri#:  qiqa  iiDpleri  npn.tpoBeftf  tiirfi  njprce  liberorujii»y.§..i,i/.  I*72. 
fr.  vel  (1)  il  contra  humanitatem  efttU t^/m;iy/»iiM  manumffriu 
L67.  fc.  vel  f7M  atienaveritjervttm^  L  4.  §•  r>  i/(f  Cond.  i^.  auia  ea 
inrerpretatio  excludit  fpem  libercatis.  &perrnde  eft,  ac  (i  dicatur» 
/  y&riM^j  mmetur^  aut  maneati    Non  aiTtcm  Ais  eft  tales  cafus  ex- 

tontr.  emt.  ,     -      '    .  • 

Q^SSL/in^vdUatT^^ 

JEGAtuk;  nam  in  ha^edis  arbitrium»  an  debeantiir  legata,  con- 
ferri  non  poteft  •  L.  46.  §.  4.  de  Ftdeic.  lih.  L  43.  §•  2.  de  Leg.  u 
1*75'  P^'  ^^*  ^^^'  ^*  ^  enim  ex  nutu  hteredis  valere  poteft» 
t.4epr.&^'i^deFtdeicJibert.  , 

'  ExcEJTib  ifti  &in  h«redis  quoquc  arbitrium  fubftantia  obli* 
Mtlbriis  conrerri  pdtfcft,  .fi^aliqUa  fejus  obligatio  vel  in  quemcun- 
que  cafurii  fiti  L  /.  $.  r.  ^ifif*.  ^*.  uti  fi  arbitrium  boni  viri  figni* 
ficetur,  L^Je  Leg.2.  Z.4i*  §•  4- 1^46.  §.2.  ^r  Pid.  lib.  Lii.^^j.de 
Leg.  3.  arg,  L  30.  ^r  0^«-.  lih*  L  75.  rf(f  i^^.  i.  &  hoc  quogue  fit  in 
d. ^v^dS.  2^  pr-t«x  verbis jil/^i  tua committo.  item .  fi  tibi  proben- 
*ur»  d.L.4U  §.1^  fi  tibi  videbitur.  ^.  L46.  §.^.  fi  voluntatem  me- 
am  probaveris»  ihid.  fi  dignum  putaveris.  ihm.  At  in  arbitrium 
tcrtii  conferri  poteft,  eoqpe  valet  legatum  Ci/o  reliiftum»  fi  M.  ar- 

Aaa  bitracus 
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bitratus  fuerit.  L.43.  §./.  ^  Ug.  u  £.  i.  /^r.  de  l^g.2.  L4S.  f.  a.  dt  1 
JFiicic*  lih,  quiavera  eftcondicio»'cu)us  eyeiuus  incertus  eft»  aa  | 
£c  exftiturus ,  d.  L  46.  d.  L  J.pr. 

Sed  valde  obstat  I.  5*,/^.  ubi  exprefle.dicitur,  qtiod  non  f^  ^ 
leat  legatuminalienamvoluntatemcollatum.  • 

R  E  s  F.  Non  valet ,  (i  fimpliciter  &  expreffc  fn  afienam  yof unn* 
lem  con&ratur,  v.  g.  Titio  f  00.  lego ,  fi  M.  voluerit.    Seciis  fi  fuli 
f«(f!o  quodam  comprehendacur»  uti  fi^Titioioo  legencur,^ill^ 
^ius  CdpitoUttm  ajcendefit\  nam  non  hictam  voluntact^tertii,  quam 
fkli ,  rationem  habuifle  ceftittor  cenfetur,  ^  caiifam  jta  Hicuencfi 
habuif^  credendum'  eft!     !>•  verfii  •  ergo  hie *  ratro  jfijbeft  •  licet  Vk 
efif^Au  eadem  ^t  condirio:-  n^m  fhmtMfqtea 
meminanm  eiprefa  officiani^^ijfMafhvu  omtffi  i4tite  HtiHfigi^p^iu^iM^ 
mec  effent  ohfutura^    bt  Koc  eft  1  quod  \n  Vt.^yde  Leg.  2.  dtiiiiurr 
legatum  conferri  in  alterius  arbitnum  pofie»  velutrconditio:  iadeo* 
iDue  valet  tale  feg^tum,    fi  prrter:iirbitrium^tertii  cli^rtioti^e^ 
fit:  etfi  atias  revera  niKHimerfit,  jfTMWCr/yi/^^^^ 
iiilegeturi  an//tra/ar^i>.-     /    '  »     •• 

Qy*  IV*  Si  hATfs  qnu  /cri^tHS  fuh  conditione  non  faci- 
endij  uqtie  cohdfedem  nonjfMheaty  cui  cayendHm? 

REsi?-  Nemini  cavere  poceft,  adcoque  tunc  conditro.pro  ini^ 
porfibili  habetur»  indeque  detrahitur»  ^-7ir«  v^hnL/^i.  i^dc 
CvndinJlL%%,f.b.  *  ;  :    . 

^  Ob j^  L  i%.h.  ubi  in  generedidtur^caveri  debere  ei,  ad  quea 
res-.pendencecondicionetpercinet^ergo  ksredi  ab  inteftato. 
.  Resp.  Imo  quando  conftat»  rem  ex  teft:amento  certo  adal^ 
quem  perventuram  efief  non  caveripoteft  h^eredibus  ab  inceftaco; 
quia  nefcitur»  ad  qu<^  ha^reditas.ab  inteft4to;perver)f:ura  fit>  ut- 
poce  cum  nefciatur»  quis  eo  tempore*  q^ub  dctacit  oeftainentarius^ 
lueres  proximus  futurus  fit%  adeo^ue  n^lcitur»  cui  ex  caudone  ac- 
quiridebeat. 
Difientit  i?^f  i^.  J^.  2.  D.  13. /6t^. 

Qv^  V,.  jh  legatumj  ftsh  modo  relidium,  flatimfOi 

pofftt^     . 

fj^     jl  fPiRMATuij  q^i*  ptrrum  eff,  nec  oratrof^  teftatoris  fiifpei^ 

JJ*^     /\  ditur  mfutorum  everrtum.    Atque  hinc  OQn  ceilat  iegarunv 

Mii  praeAoriaour  Jefatarhisir  ^  .  Qbj. 
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Ovj.  /^  T.C^Hi^»^iiMJ^m«</.  ubi  modussequiiraliet  con- 
dlcioni.   !     . 

. .   R  s  s  p.  iSquifralet  qudad  n^nkacem  Implendi ;  at  eileacia  dif- 
fbrt»  qu«'ineoeft,  qtio4condicio  fiifpendac  ■    '    ' 

•  DiJlentitCarpz.sneg.hc.  *  . 

*  LiB.  XXXV.  TiT.  n. 

AD    LEGEM    FALCIDIAM.        ^ 
Qv.  I.  Qumamfit  ratio  hfgU  Vat^i^  ? 

RES^.  (i)  £ivor  teftatMis»  ne  ultitna  ^us  voluncas  pereac.  quod 
fiesec  nece^rio,  nifi  coinmodum  aUquod  haeres  habicurus  eA 
Sw:  •hctes  enim  noBfufcepcurus  eft  onu»  haetedicatis,  attilo  vei 
fn<ktt60  lueib jun^o  >  ^lnfi.  h.  ifai :  ipfttum  /eflstorim  gratia.  (%) 
^»«dtiiiy*X.7i.i&.'quiainiquumefiet,  fi  bnus fuicipere  de^er^nc 
fiHe.Jlicfo  cbngiraoi  hinc  omni  haeredi,  etfi  non  gravato;  f  adeo- 
<|iie  etfi  nuHum  periculum  fit  ultimae  voluntatis  >)  hoc  beneficiunl 
ll«gis  Fakidias  Competit»  1.47.  Sh  b.  Li.  $.3.  /'»/.  Si  cuipAts&c 
JLtfM. /Uflts-^.  ttbi difibntit  Carpz. P, i.C» i.d.ix 
•i-Ohj*  qu^d  dicitur  indu^  concfa  voluncacem  teftacoris^  Z.  Z^» 
mf.b.  • 

R  E  s  p.<  Omnino  intejligicur  ceftatbr  per  errorem  legafie,  &  plus 
iperafle  in  bonis,  quam  eft*  Lio,Qi^i:&aqmb.  eoqueefterrone» 
'  Foluntas.  .* 

Cj^,  n.  Ai  Uy  cmperjt4t  accrefcendi  'vel  fer  fuhflitu^ 

tionem  ac^uiritiir  portio  cohAredis\  adhucdedmere 

falciMam  pQjJit? 

Cafus  hic  efto :  Teilator  diios  hsredes  facit  A.  &  E  &  multale^XMtf//^; 
gaxa  dani  hxres  A.  deficit,  haeres  B.  adiit  ex  jure  accreicendl^-T^ 
totam  hapreditacem.  &  quicritur:  an,  fi  iam  cothis  hxre^tads  ^ZZi 
Iniflbffl  e]c:utraque  pomone  luBeac,  adhuc  detrahece  Falcidian^. 
poflit? 

Re sp.  Poteft,  fi  ipfeB. non  (ft  gravatus  legatis» (ed  hseredis  A. 

par$  exhauft^  accrevit  integrse,  hujus  nomioe  quartam  adhuc  de- 

trdieie,  ex  regda.  quod  cuiqui  hcredum  FalcIJia  detur,  %^i.infi 

i./..'£BinJgitoriII«  h3ec«iiA.'gr<vac6compeciiCeti  tranfitcum 

,;  ^     '.i..   ,        ...    :-:-. Ata^  .   poTtionft 
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portionedeficicnte  grtvita  aiJ.h^fredemP.dq  cum  iiio 

beneficio,  etfi ille femiflfem  fuum  integrum  habuerit,  L.  i. §,  i4-<ufai 

NB.  Antooini  Imp(fratw:is  fcntentia  rejetJla-  eftO  ^-  i^infin.  Ai^ 

t.  Falc.  arg*  L  87  /•4.  yerb*  non  fuo  namnt.  b^  t.  modo  legata  no; 

minatimabaltcro  folo,  nonetiama  B.relidafint.  L.i  §.i3*^f78-.fc. 

(I)  quia  racio  cefiat:  non  enim  femifiis  B.  reli(^u$  imputari  poteft 

in  quartam ;  quia  B.  noiieft  oneratus,  &  ipfe  luo  Qomin^  quartacn. 

non  habct»  bcfeaque^oec Jn  eam  im|ptitarj  poteft:  (z).qi|ia  cum  E 

plane  oni^atushon  hc>  onu^accrefcens  prsftat  unice  notfuine  h» 

redist  qui-bneratus  efti  adeoque  ex  e)us  perfona  beneficiuYn  Fat  ' 

cidis  quoque  ei;  cotppetit,  perZ.  $7«  $.4.  voce:  /uo  nomine.  b.  L 

177. pr.  i/^ Reg.  Juf.    :  s )  quia  hoc  beneficium.  portioni  Qnerif* 

Coharret>  ^adeocuriiea  jicquirttur»  Ifio.4?^-y.    (4)Aliasper 

)q5,  accrdceodi  det^rior  fier^t  condiitio  B.  fi  ultradqh«res4iil8S!H 

tuSs  quam  honoratus  eft:  v.  gr  iooq.  Aint  in  bqnis»  .duo  hatredll 

ex;asquq,  A.  &  B.  ab  A*  legaca  funt  600  a  B.  pii^ilt  fi  iam  Ld^ 

ficeret,  tunc  B.  cui  accrefcunt  tantum  foo.  deberet  folvere^po^kh 

g^ti  oornine,   adeoque  ioq.    de  fuoi.  quod  &  CQncra  voiant» 

tem  teft:atoris  eft>  qui  eum  Qnecatum  noluit,  &'caiicra  A7.  C.4I; 

t^g'  q^ia  ius  accrefcemili  commodum  hf^rediseftjquod  noad^ 

in  e)u$<ietrimentum  verti. 

Secus  eft  (I)  fi  non  hs^res  A.  qui  defecit,  (ed  hseres  B.qui  a^Tiit, 
gtavatus  fuic,  &fic  portio  incegra  defeciti  &  exhauftae  accrevic; 
tunc  enim  fufficit,  fi  B.  quartam  totius  hsreditatis  falvam  habdi 
t.  7.8«  ^*  9^i3  ipfi  quidem  competiit  fuq  nomine  quarta ,  fed  in  hanc 
hnputatur,  quicquid  jurehasreditariocapit;,  qualeettameftpon^ 
cohseredis ,  quani  jure  accrefcendi  qc  hsres  capic ,.  Z.  9 1 .  jfb.  ^ , 

Secus  ( a)  fi  non  htCTes  A.  qui  defecit,  nominacim  fit  gravatoSi 
fed  legata  a  B.  quoque  relida  hnti  uti  per  formulam:  ^uisgfuismh 
bib^resfverifi  dantnai  eflo^  !•  i.  JT.  13.  A.  fi  fimpliciter  tefbtoc  i 
ait:  do  lego^  quo  cafu  omnes  pro  ratagravati  funt»  &  otnnes  adei 
unam  tantum  FaJcidiam  detrahunt:  npn  entnx  poteftdici,:  foliaf 
A.  portiorii  cohacrere  onus  cum  fuo  beneficio,  quia  teftacor  &  E^ 
eneratum  voluit:  indeque  hic  nihil  contrarium  neque  legibusb 
neque  teftatoris  voluntati  fit.      *  »    . 

Obj.  ( i )  £. I. $.  li.inf  b. ubi  fimpliciter  omjfta portione Fll^ 

Cidia  locum  habet.  ,f\\ 

'  Resp.  Loquftur  de  caiii»  quo  ponjo  omifta exhaufta  eft,  k 

,  «ccedic  iotegrc;  oam  folo  hoc  cafu  qurri  poteft/  an  augendale- 
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^ta :  ff  cnim  Falci<1ia ,  qvtx  connpetebat ,.  (  quia  gra vatus » )  ceflaret 

rjr;  }us  accrefcendi;  integra  manercnt  legata ,  &  fic  atigercntur  ;.  at 
integtJ  portlo  accrercit  exhauftae ,  quaeri  non  poteft  de  augendis 
l^atis,  ftdtantumdenoiriminuehdis.  ' 

'  Obj*  (^)  «/•/».  i.§.  14.  ubidiciturconfundiportioncs,  crgonon 
dcdlicituf  Falcidia ,  etfi  exhaufta  integre  accreicat. 
-  •  Resp*  H«CientehttaCaflii&  Afitoninirpjicitur  a  Juftiniano,  qui' 
probat  (cntentiam  Proculi  & Juliani  ,quod  velexindc  appVret»  quia 
retulif  Legem  Ulpiani  >  qui  cum  his  fentit »  in  Pandedas ,  &  fic  eam 
pro  iegcTliaoet.  '   :    ,    .  '  • 

Secus  (3)  fi  han-esB.  fubftitittus  eft  hahredi  A.  cui  def^cit:  quo 
eafii,  etfi  por^io  acqujfita  exhaufta  fucritf  cqnfuhs  Icgatis  femper 
tm«  Falcidia  fufltcit ,  L.  i .  §-"i  3.  pr.  h.  Z.  8?^  %\  4.  verb  Jolida  legatdl 
h.pmH)  L  H:  f/-  *  ^^^  ^  fupifl.  fubft.  quia  ab  inft ituto  relida 
femper  intdrrguntdretfam  ndminatimafubftitutorelidlil.L.  61^  Si  i. 
^Lfg^ 2. L. 74i deLeg  r; L.  ii .  f ./ b. 

'  Nec  intereft»  etfi  B.  pupillariter  fubftitutus  fit  h^redi  A«  fi  hic> 
fiUus  teftatoris impubes  &  ex  afle  fcriptus  fit,  nam  adhuc  ex  utro- 

qtte  t^aiment6;patfit'&  ifijii.  quod  ha^enusunum,  unatantum 
nhMh  djfctralnturt  &  idem  fcft»  ac  fi  omni^  a  fubftituto  Hjuoque 

Qaodfi  tdmch  A.  haeres  extitit  patri,  eoque  fubftitutio  vulgaria 
defecit,  Jcyi  i.otra  pubertatem  filio  mortuo  B.  cx pupillarj  fuccedit» 
hic  lcgnk  pupilii  dcbet  hujus  rtominc }  quia  iubftitutus  B.  non 
fuccedit.  nifi  ut  h«res  filii  A.  indeque  legata  debentur,  ut  aesalie- 
nuro  r  Z.»  1 1.  $.  5.  i^.  quod  ante  Falcidiam  detrahitur ,  JT./ h.  Qujn, 
fi  pupillus  exhauftus  fit  legatis,  fubftitutus  autero  &  Ipfe  gravatus  \\ 
fitt  hic  patris  fegata  de  fua  portionc  folvet }  quia  pupillus  femel 
debuit,&  fic  «s alienum  funt,  ^.  L.  1 1.  j  5.  fi  vero nec pupjlli  bona  - 
ibflficiuQt,  fufaftitutus  non  potuit  in  plusonerari,  quam  fuit  bono^ 
Atiis»  L  !•§•  «7.  Ad  SQi,  Treb. 

Falcidiam? 

NaGATUR.  L^jib.srg  Luf.u  Sicuipluf&c.  mm 8cptTica-im.t^.pj. 
.  4itm  f^ambnti  ceflatr  quod,  lcgato  defioiente.  non  tpllitur,  4^^^-  ^ 
Qnas  quoqae^  utpotequodhares  fert,  non  legatariust  quiinferumP'^^*'!^* 

l^crumlttbetti^.^tS^S*  ^ 

Aaa  3  ^^         Attamea 


ff^  tiB.  XXXV.  Tf  T.  ir. 

1  ,1  I  ■■■■1  ■  Mll  ■    ,  ^  I   iTaimy^jjif^  jj  liiiijiyjir 

•  _       •  1  A»i   •    '■_.''._  f\____    _rt • 


'  Atcam^n  legacaaus ,  <|uod  (ibi  detf a^umeft ».  pjro  ratajex  switat^ 
iinpucare  poce^  61  •  cut  ip(^  partem  reft  ItWe  i;o|(a^ 
«X  perrona  baeredis  decrahencis  id  impucare  pocell  •  niC  lA  prohJ-f 
bueritceftacor»  L.  32.§  4-^- 1^- f •  Sicuiplu/.  .  Secusefgo,  Gnonifii 
l/sgatsparceoi.  fedalianireaifuamrogatu8e£breftituer^L.2f..§.rJ. 
nam  de  hac  non  pote^haexes»  quieom  non  pra^i^t»  adeoque  net 
fx  perlpna  hxredis  legatvtus  FaljUi^iam  dc^hjBt^  yel  iapiicafe. 

IFMdidmf    , 

zm^fMg.fi7*yiS^^^t^^\  quia  folus  h«res  detrahitr  &  Ucjk  re^ltijptir  taiqea. 
vetb!  Ucttfit  X^  femelhaeresfemper  manethoeceSii^  4  '•S'<9*'^«47«/*  i»^  t( 
univiffMU^  Ex{2.  (i)  fi  hc{)esiilcra»  n^^n  juflus»  «ainimc  fji^gtiferfideicoittp^ 
&f^  tniiTarii,  cunc  hic,  il  icerum  vogwi%  eft  refticuere,.  ^  dooaaoos, 

hasredis  detrahic»  qui  eft fenfus d.fu.u  ff^i9* ia<^oque  /,  19.  »t!^i 
egjc,dejuflu,/fiy$iff.  deliberalitace.  ;      •    .  , 

£xq.  (a)  (i.coai£tus adiit  hteces»  L.63,^.ius$d.  wm^^jSk^^ 
icspmmiflarius ,  qui  rogacus  eft  reftit;ueret  dp^rahic  Eajcifiiam  ^iJQlipf 
nus  hsres  poceract  cujus jus omne  cum  in«um  txannt^^  quia  coaAttj 
hcresjx  SC.  Pe^afiano  n$,c  lucriim»  iiec(:0mmodttaai.h^t^ 

Qy^V^  ^nac^pionibMmortUcaufaFslci^ 

\  detrahatur?  '     :* 

^    9ijinth        Ji  FFiKMATyn;  quia  quadrans  heredi  (alvus  iion  eijet^  nn  dk 
ZMmt.t^.s^8.l\  debtt%L.9UPr.h»  &aliasinfraudemlegistotaFalcidiainveid 
\«*^*^  ^^poffet ;  idque  diferce  ita  cradicur  in  L p.  Ch. 
ponikm&c.       Onj.  Li.§.S.b.  ubi dicicur »  non impucari  io quarcam. 

Resp.  Alia  quaeftio  eft,  an  mortis  caufa  capio,  &  quod  hsres 
exea  capic»  ipu  impucecur  tn  quarcam;  alia»  an  hxtes»  fi  ipfe  es 
ea  fckiinereddbec,  mde de^here  quajrca,m:poffic3  ffifn:\iiGArvt% 
&  hd^res,  ea  oneratus,  noo  impucac  inquarcam;  quia  non  habtf 
eatn  capionem  ex  cttfpoficione  aefiindi ,  nedum  ex  ciculo  hxredi^ 
xatis,  L.  i. %. g.  b.'  Pofteim  aff iematur,  uc  ea  ondracus  quarcnB 
iiide  deducac»  d.\f^p.  quia  qjuadraos  hctcdi  Jalvus  efle  deli^ 

•.        bi9Upr^k    ..     i.:..^     ■:;:...      ^    .,:.  *         I,: 


Qv.  VL  •  ^  qttarts  Falcidia  inteUi^atur^  deiuBo  • 

/     4re  alieno? 

FFiRMATuit^  *&fioncdmt>utari  poreft  Fafddia»  nifi  4stszlaioxtfja».  fJ9.fitt 
omtxexs  aitfentim  »§./*.  L.  g.  5,  9.  ^  y»{?^  teft^  .         wb.  idiriMAr 

•  ObjJ  t.i$^.f.  ndSCt.Dreb.  '    i  «    .  MimHiw. 

•  Resp'.  •Agitteyftu^defumnbyfi,  quosharres  &cftin  reboshsere-' 
dkariis»'  quie  h^redis  funr»  fervandis,  eoscjue  hon  deduciti  quit 
in  roim  rern  impenditt  fecusy  (1  impendit  m  res  hcredicari;<s  qui« 
detii/ied^iiiuas  refticuer^  debet,^  L  m.  §.3.  AdSO.  Tnb.  Adeoque- 
noo' dedapiti  .qi^od.  fui  tin&um ,  fed  id,  .qubd  alterius:  giu&  im* 
Benfum.       .     ^     ^  '  / 

Qv.  VH;  -^  /i^,  (fmdhAresdebetdefurUio^  detraltattir 
tanfifii^nf  as  altenum  ab  hxredttatel 

NtGAVdft.:^ > Duos cafii9  hic-aotorcpfi)Qngit»  quirevera  dlverij^ps;^' 
fijnc:  nam  (i ;  fi  hdsredi quid  ^  hdereditaudebeturK  id  lUe non^*JJ  Wf-^ 
iwm«^u4rtr,«^d.dedudt&ukraf^^^        csipits  nametficonJJJ^'***** 
hvm  &c  debitum  &  exftin^um,  nec  petere  hatres  poffit*  verum  ^ 
CMieaidl;  qtrodeb  mmorem'  corrfec)43ati}r  haeredicatem,  cum  ea 
cootineatur eciam  hoc  ss,  quod  ante  jjm  finim ,  non  vero  defurnitt. 
fuit,  L.6./r,  C A.  -Aliud  vero  eft'  (2>  fi  bJtns  dehet  b^rtditatti  eifi 
eniiDabipfoid  peti  nofipoilif ,  coi^fufo  quippedebito,  hstredita» 
tamen  reverajgapr  eft;.  qui^  hoc  h^redirati  fuit  debicum.  adeo» 
que  non  cs  iiiiust  ifed  fiacreditatis  eft^  hoc  if^ituif  eft,  quod  fub 
hxrediK^recontinetur,  hsredi  in  oaartam  fuam  imjputacur»  l^u 
$4s^.h  quia  revera  accepit  a  defundio, 

QvVUl^  QuidiffQuaritamF^ 

Rttp;  Quioqukl  ( t)  jfure  hmeditaria^hrres  Czp\t,Ly4.L  76  iftmft.  f^.p»^ 
L  91.  £.  I  $.  1 7  ir.  quod  proprium  eft  huic  (^art« ,  qu«  exclu-  ^^^T^^ij^^ 
dit  quicqutd  titulo  fingukri  capiCUr;  '  r)  quia  pet  eam  refinqiritur^''  ^^^^ 
qxijKtft  b^reditaciSr  adco^ue  qux  furis^luntmrreditariiy    (2>  eic 
mtura  Jegatbrum •  qfuoet^fitup)  pTaeftjintuf  ex  haereditatibus»  non 
eat  legatisr  &  de  fi>lis  legitis  cexciis  foqnitur ;  alia^  '  | ;  fieri  pofl^ 
vt  nemdccnnii&^iiurbitresefiet^  nec  legat^rii,  otpbceqoi  fiif-' 
fHUci  iiltem  jure  fiKceduntt  necheerest  ii  omniji  &  cota  guaj^^ 
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,  .  taipfiatulafingularireMacffet;  quiatumiipfequoqiwinftarleg». 
tarii  eflet,  necss  alfenutn  folveret,  arg.  $.gt.de Fideic.  har.  Modo 
(t)  exjudim  defunQi  capiat,  L.2^.h.  quia,  fi  nonex  iudiciode- 
fian^  capit..quarta  hsereffitatis  npn-^il  peneseuni ,  (edjcxalia  C3\^ 
"  *  '  ,  V.  g.  ex  mora  pcteotis.vei  flupiditate  aj3^rip»  vel  tarvquiuR  prselegafi;. 
;>  velvi  condiiionisimpletaB&c.  tnQacMrta.Tr^belli^ieaaiiudeft: 
ibi  enim  imputitur ^  quicquid  iudi;(no  defun^i  ^«ovAf /i^^  reUdim  , 
eft,X.9i.tf^t»/'<»A.  dequadifferentia^plpnijisip^.tf/l^JfCf.  Zr*Wl 

*    ',        •  tra^ionemfrohihwffi,iicetnonexfreffl^tV€rhi$f    ■ 

Silfftmtit        \  FF-  Sufficit  apparere  voluntatem  teftatoris  volentis  prx&rilfr 
i,i».f*g.si9.l\  ga'tuiB>^fibonaDon  fufficiant:  qusyoluntiis  ateiue,6^Y^ 
verb.  »0»     <)cex  faiVis apparet,  U  ^2.^.u4eLL  votuit  enim  Jufiinia^uslaltea  ^ 
«ti*m fi^'    gxcludere errorcm , fi putat bona fufficere.ldquc fltei^iir ipfe^«04 ' 
<  ";*'•  •       dum  ceffare  aitiFalcidiain  fi  prohibcat  aiieOMi  rem.iegsjtini.'  Mv^ 

'119.  <:.  II.        •     •  ••."..      •••    ..-.'i'-      I      t;     .;:;.,;■>. 

'■''.      , .'  Ojih  N.i'e,%.%i,\h\',  &a)eroe}i^e^defi^a^erit^^^ 
b^eredem  retlnere  Falcidiam. 
■ '  ■  •  Resp.  Nonexcluduoturhicaliimodt,exquibiis  vdluiKist^ 
toris  apparet.  .  •    .f 

Conf.  Hottm,  Conf.  i>  Goth.  od  d.  $.  a.  Facb..L,  s*.e.  13, '  .? 
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AD  SCT.  TREBELUANUM.  ■-.'.. 

Qv.l.  ^nuninjerfalisfideicdnimifarmshalfeatrei 

vinMcationemvel  hypothecariam^ 

j^,^^  jip.T^EGATURi  quiaeftinflarh«rcdi*!  nampedth«^edicatem,«)pn 
▼erb.  N#»  r«' 1.^  fcm  fingu!arera,qiUB  (olihisaftioni.bus  vindicatur*.  •'• 
^^MtMtintt.      Obj.  L2.Comm,deLe^i  Mhi  lcgata  Adeicommiffis  cdmpanuinr 
'    inomnibus. 

Resp.  Agit  de  fideicommiflb  fingulari. 

)Qy,n.  QUidnam  imputetur  in  QuartantTrekllid- 

'nicam? 
^ESP.  Quicquid  )udido  defundi quoyis  ticulo  reii^tum  eft  1  ^P'* 
•jidL.Fak. 

■      Atque 


R' 


De    SCt.  TftEfiELtlANO.  iff 

Atque  hinc  apparet  diiferentia  inter  Faicidiam  &  Trebelliaiu*  - 
cam :  nam  in  Fakidiam  tantum  imputantur»  qus  jure  bsreditario 
oapiuntur»  M.  adLFak^q.  u  at  in  hanct  quicquid  judiciodefundi 
qQQvis  titulo  relidum  efti  d^Lgi.  Atque  ninc  (a)  prior  ut hc« 
res  deducit»  alier  magis  inflar  legatarii.  *  Sed  &  (C)  atias  in  Lege 
fyf^iiba  fieri  poflet»  ut  nemocum  efieAu  hoeresefletf  v.g.Gomnia 
iMR^edi  citulo  finguiari  reli^aeilent»  quodfecuseftin  TrebeUumicOm 
Qbi  femper  cum  efTe^lu  ha^res  eft»  qui  accipit»  etfi  enim  totam  \m: 
nditatem  reftituat,  tamen  manet  hxres»  §*  3.  Inft.  b. 
-  No  T.  Hsercs  in  Falcidiam»  qua?  a  cohsrede  capit»  legata  non 
itfipucatf  d.L^x*  quia  quartam  ex  fua  pordonequisque  haeres  Xvk^ 
bere  debec*  Conf.  wtb.  add.  i^  91. 

Qv.  III.  An  Quarta  lalcidia  extenfafit  adjdeicom- 
mijfa  miverfaCia? 

RESP,  Curate  loquendo  Trebellianica  eft  nova  quarta»  ad  exem-jc^^  4^^  ^ 
plum  Falcidix  introdufta.  Vid.  Vinn.d.  §.5.  Unde  minus  redlevcrb!  mJmki^ 
dVcitur,  procedere  argumentum  a  Falcidiaad  Trebellianicam,  fed^c^d^* 
ex  paritate  rationis  tantum  infertur.    DiiTerentias  autem  quseftio: 
fleicq.  examinabimus. 

Qy.IV^  QuomododifferantFatcidiaQtTrebellianica? 

Rtsp.  Per  Falcidiam  (i)  deducitur  quarta  ex  legatis»  L.hpr.to$.^^  Ij^ 
tit.paJfadL  Balc*  quodrationis  fimilitudine  extenfum  eftadfi-vcrk  ^ji#Jjfr 
deicommi(&fingularia,teftamento»§.  yInfi.deFtdeic,h^.t.2.C.Ad      ' 
Z,  Fak.  &  ab  inteftato  reli6la  •  L.  i  %.ff,eod.  ad  donationes  mortis  cau* 
fii,  L,  5.  Lp*  C  eod.  L  2.  de  Mort.  caufdon.  &  ad  eas ,  qu«  morte  de- 
mum connrmantur ,L.ii. CAdLFalc per TrebeBianicam  autem  de-  * 
trahitur  quarta  ex  fideicommiflis  univer(alibus:  $.  7.  Infl^de  Fideic. 
b^.    {%)  Utraque  auarta  in  eo  convenit»  quod  non  nifi  hoereseam 
decrahat:  at  fi  pars  legati  per  fideicommiiTumreftituenda  eft » il/am 
pro  rata  legatarius&ndeicommifiariuspraeftant»  L.i2.%.^.ffiba.L 
1.  §.  i^L 5.  ff.Sicuipkf. hanc  folus  primus  fideicommiflarius,  L.  1. §• 
19.  ff^A4SC.  Treb.  (3)  luiBam  tantum  imputantur»  qux  jureh^re-    .  ' 
ditarioh«rescapit,L.  i.§.  ij^Ly^-LQiffAdLeg.FakAnbanc^qua^ 
opn  modo  jure  hsereditario,  fed  &  titulafingulari  legati»  prxce- 
ptiohiSf retendonis &c.relinquuntur»rf.Z;.9i.wf/:,5><//ii/i/.  (4)In 
^  Bbb  ibam 
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tiam  ex  ^equitate  compenfacionis  faltem  imputanturp  qus  vice 
mutua  a  cohsrede  capit:  fi  enim  h9?res  ex  legtitOt  quod  cohsre- 
di  debet,  detrahere  uuartam  velit,  repelliturexcepttone  doiit  curo 
quod  a  cohaerede  ipn  tegitum  eft,  quartam  squet,  unde  extraneis 
kgacariis  id  non  proficit,  Czipr  ff^.  Ad  L  Fak^  L.  jS*  inprffldeH^. 
htjl  atin  IrebeUianicani  fimptictcer  tmputantur  legata  vice  inutuar 
itaacohaereded.bita,  oec  modo  cohseredi,  fed  &ndeicommiiIariis 
proficiuiit,  neampljus  quidi^s  detrahi-poflit,  k.z^.C  Fam^nc,  (5) 
In  neutram  quartam  imputantur  mortis  caufa  capiones,  aceaeft 
diverfttas,  quodin  //yi?;77exconftitutieneHadrianiiif)pucetur,ii6nc 
figura  condirionis  hteres  accepta  certa  pecunia  reftituere  harredi« 
tatem  Mevio  rogatus  fic.  L.  ^o,§.  7,  L  91.  f  g^vjf  AdL.  Fak.  in  bancm^ 

Suc^ci^r  id  quoque ,  ecfi  non  fit  manfura  p^cunia^illa  penes  han^ 
em ,  quin ,  ecfi  non  pecunia,  fed  atia  re  accepca  reftituere  rogttotf 
fiierit,umodonu]lam  perfonam,quae  hxredidare  debeat,  denion* 
iixwttit^dL9i*veTj/plane.  (6)In  utramque  computantur  fiiiSus 
mediotemporeex  judicio  acbonis  defundti  percepti,  at  jfru^his  te« 
fum  legatarum  etiam  ulcra  Fakidiam  ance  adicionem  ac  moram 
percepci ,  non  funt reftituendi  legatariis,Z./  c^/al. m  C  de  Ufwr.  & 
ftuit^ legat. Li^pr.Li^  ffde  Ufur.  \n  hsrtditate  vero  reftituendi 
frudus  ante  aditionem  ultra  Jrebelliani  modum  jpercepti,  iicet 
mora  nuHa  faiHfit,  in  reftitutionem  vei\iunt,  miia  ham:dicateni 
«ugent.  £.27.  §.i.ffadSO,  Treb.  (7)  In  ilia  compWanda  deducitur 
«nte  omnia  ses  alienumi  precia  fervorum  manumifiTorum,  %flnf^ 
4e  heg.  Fak^  L.  g. §,  9.  ff.  de  Inof  tefi.  L.  39.  ffL  6.  C.h.  In  hac  ses abe» 
fium  pro  rata  tranfit  in  fideicommiflarium,if.7  Inft,  de  Ftdeic  h^, 
fi-vero{certis  rebus  dedudlis,  aut  prarceptis ,  refticuere  haereditatei» 
rogacusfit,  vei  totam  refticuat,  nullum  onus  ha&reditarium  apud 
eum  remanet,  fedad  fideicommiilarium  nulio  srre  alieno  dedudo 
devolvitur ,  f  7.$.  9.  Injl.  eod.  (8)  Haeres  per  Fakidiam  non  cogi- 
tur  adire  &  fideicommifra  particularia  reftituere,  $.  3.  verfnee  m 
tes  &c.  Inft.de  LFalc.  at  ex  Trebel/ianof^opiur^  d.%.j.  (9)  lUam 
perdic  haerres,  qui  non  confec^o  inventarto  harreditatem  adiit»  fe« 
cus  in  hac*  (10)  Filius  legatis  otieratus  Falcidiam  &  legitimam  & 
mul  non  deducit  Jure  Cafionico»  iecus  in  Trebeliianica.  C;  Raiwh 
tius.X.deTeftam* 

Omnes  has  ^lflrerentias,  quas  per  indicem  faltem  hic  retuli,  lai 
«u&explicavit Dii.  Par.inDtJp.de DiffereMiisiak.&  Jrebell. 

Qf. 


De  SCt;  Tbcbelluno.  J75^ 
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Qv.  Y.  jdnfideicommijfarii  deducant  hanc  qtiartam^ 

NEGATva;  quia  nec  fuonomine  decr£iherepoinint|nec  hasredis:r40Kr./^.i^; 
non  fuo  notnine ,  quia  a  fe  ipfo  detraherenc;  nec  nomine  h«-  ycrb.N5wi  #r* 
rcdis,  qui}am  ipfedetraxit.  ^    ismfiflik. 

Idque  verum  eft>  etfi  coa^tus  iiduciarius  adierit»  nec  quarcam  '   .  ^    ' 
deoraxerit;  quia  ex  perfona  haeredis  legata  pracftantur»  aquo  fo« 
lo  iegata  relinqui  poflfunt ;  adeoque  tunc  nonfuo ,  fed  ejus  noiaine 

detrahit » ^.  JL  5;  5- §•  ^*  ^*  ^a  *  §•  ^  ^  ^* 

Hinc  non  o  b's  t.  //.  L.  63.  §  11.  nam  ibi  detrahitur  Falcidia  lega« 
^s,  non  vero  Trebellianica  fideicommiflis  univerfalibus. 

Qv.  VI.  Cur  Itheri  Jure  Civitijimul  cum  legitima  non 
deducant  Trebettianicam  ? 

Rationem ^^^xttaut.h^ quia in hanc omnia  imputantur, c|us ^^zm.tMi. ^7 
quocunquetltulopervenerunt:  fed  ea  non  fufficit;  quia  ratiovcrh.  mm  jg» 
diverntatis  in  eo  tamen  cft,  quod  in  Trebellianicam  non  impu-***^4^ 
tentur  t  nifi  judicio  defun<^i  reli<^ai  legitima  vero  debatur  pote* 
ftate  legis:  vera  isitur  ratio  eft,  quiatendunt  ad  idem.    Atque 
hinceft ,  quod  Falcidia  &TrebeUianica  fimul  deduci  poflint,  X.  i* 
§.J7.L.  3.  S.  2.  b.  quia  detra6lio  de  aliis  &  aliis  fit»  &  fic  plane  di* 
ver/a  funt:  Legitima  vero  neque  cum  Falcidia»  neque  cum  Tre* 

'beUtanica  concurrit;  quia  omnia  hsc  beneficia  de  iisdem  rebus 
funt»  &ad  itf^mtendunt»  fcil.  n^^plus  )ufto  graventur  in  haeredi- 
ute  five  p^r  legata,  five  per  fideicommifla,  five  per  inftitutib* 
nesTaliorum;  omnia  igitur  comprehenduntur  fub  iegitima  Nov. 

'^S:e.  iJnfin.  ubi»  legitima  reii^a,  pater  pro  iubitu  reliquum  aliis 
relinquit. 

Qy.  VII.  ^  omijjio  inventdrii  hareditaris  excludat 

TreheUtanicam} 

APFiRM.  laut  k  fed  reftius  Negatur.  Vid.fupr.  tit.  iejur.jk  Biffint. 
lib.q.%  z^tttt.  f^.fjii 

LiB.  XXXVL  TiT.  IL  r^'>-  '^HPf. 

QUAN.DO    DIES  LEGATORUM   VEL""^- 

FIDEICOMMISSORUM  CEDAt.      ,    .    . 
Qv.L  Quando  dicatur  dies  cedere^  quando  venire% 

RESp.  Gr^^r^dicitur diesfere»  quo  fenfucedere portio» regnum, 
Bbb  2  res» 
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res ,  iura » sAicuidicttar ,  i.  e.  obtingere,  ut inctpiac  acquiri :  fic  cQim 
dies  legati  cedit,  i.  e.  jus  legati  in  diem  iftum  collacuin  ipfi  cdit 
\\  ^wtn  deberi,  &  jus  quarfitum  efle  incipit,  hoc  tibi  cedit,  i.e-hoc 
ad  te  pertinere  incipit.  f^enire  dies  proprie  dicitur t  fi  tempus  ve- 
nit ,  quod  adje^lum  eft »  ut  in  iilud  peti  poflic. 

Cedere  hic  dies  intelligtcur  ad  unicum  eflfe^lum ,  uc  tranleat  idlif' 
, redes ,  ecfi dies non  veneris,  Lj.pr.jf.Li  Cb. 

^    Qv.  IL  -^  dies  incertus  quando ,  faciat  tegatm   I 

condttionale?  ^  ' 

Vti.fupr.  tit,  de  Cond  infl.  q.3.  ubi  diftinximus*  an  dies  Incevxi» 
quando  fic  exftirurtis,  ipfi  honorato,  an  tertio  ad}e(9usfitj  i^ 
cafu  legacum  non  eft  condicionale;  quia  prsmori  nequiCi  oun 

{mhftum  mprtis  vicaptribuacur:  Ai^ccafu»  quando  nimiroroatod 
egztur pofl  mortem  baredis ,  w//^rm,  legacum  eft  condiciooale; 
quia  prjcmori  poceft,  indeque  ceftacor  incercum  hunc  diem  noa 
videtur  adjeciue,  ut  pecitionem  tantum  differret  in  mprcem  terai 
vel  harredia»  fed  ne  debeacur  legacum»  nifi  mors  .iita  exftiterib 
idqueex  praefumpca  vofuncate  teftatoris,  qui  magis  fuoi  qumk- 
gatarii  hapredi  profpicere  voluiffe  videcqr,  arg.  Ln4.infin  adSC^ 
Treb.L  40. §  a.  de  Cond.  & dem.  ubi  ea  racio  manifefta  Uode  vo- 
luntas  reftatoris  hic  dicitur  regere  conditiones.  L  i9.pr.&ti^^ 
ici.  de  Cond,  &  dem. 

Aliud  ergo  eft  c  < )  ^  appareat,  quod  teftator  tantutn  dif&rre  vo* 

luerit  peticionem ,  ut  in  £.46.  ad  SCt  Treb.  &  Z.  ^.  C  b.  ubi  jppa- 

'^ret,  voluiffe  difFerre  in  maturiorem  pupilliaeocem.  Secusquoquc 

eft  (2)  fi  poft  ipfius  legacarii  morcem  ipfi  reliitum,  id  enimdBfr 

cere  non  pQteft>  quia  in  momento»  quo  moriturt  deberi  incipit» 

Qv.  III.  Jnyfi  Ufatum  purum  f /?,  ac  prApatio  in  fm- 
\   ■  pus  MffertUTydies /iatimcedat'^ 

lmt^f^,fit,  fk  FFiRKa^TUR.  Vid.  textumapud Laut.  hML.p  C. b.t. 
wrb. j4f,     l\    o B  j.  jL. 40. %.%.  ff.de Cond, &  dm.  ubi  legatum»  cum imM 
kgMnm,       fnoritur»  proconditioneeft.  ^  ^  ; 

'     Resf.  In  legatis  eft  condicio*  r»m  tertius  morietttri  quialegi' ; 
miui  ptxmosi&.&cde&cetepQKtk.  Vid,qv.jpriece^    .\  j 
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UT  LEGATORUM  SEU  FIDEICOMMISSO- 

RUM  CAUSA  CAVEATUR. 
Qy.  jib  cautto  hdcprafletur  etMmpoft  litem  coth 

teflatam?  - 

NEG. .  Adeoque  (i  honomus  legaturii  petit,  &  litem  contpftctur, 
.  non  petita  cautione  t  poftea  petere  nequit ;  (i  tamen  reus  vi<^u$ 
tppeilaver]t»adeoque  nova  mor^  fit,debet  omnino  cavereex  Legf 
Aqtxonint.  Qnpd  enim  ance  fenteiuiam ,  fi  peticlonis  dies  moraret  jr» 
fieri  debuiCi  «mitti  poft  vidoriam  dilata  petitione  noa  opqrturt^ 
Xu  i^.<5.  i  b* 
ObjI  qoQd  ruflicere  videatui:,  ante  fententjam  fierii  /  L  $  §  r.  ^ 
Resp.  Non  id  dicitur  •  fcd  ita  infcrtur ,  cum  ante  fententiam  fieri 
deboeritf  fciL  tempore  litis  contefiats ,  mulco  magis  poft  eam« 

L 15*  XXXVI.  TiT  IV.  1.     . 

Ur  JN  POSSESSldNE  LEGATORUM  VEL 

FIDEICOMMISSORUM  SERVMSTbORUM 
CAUSA  ESSE  LICEAT. 

Qy.  L  yin  [eg^tartHs,  fi  oneratus  cdvere  nofit,  poft 

NoucUam  53.  in  pojfeflionem Kommwn  rerapi  '.     \ . : .; . 
hdr-edftar/arkm  rmttatur  ^     ,  ' 

AFFiitM.  neouc  enirn  id  muMCumeft  in N.  55.  cap  4.  §.  r  vtpoK Dtpnftt 
ubi  folum  oe  executione  agitur,  quoEr  pro  n  ta  fir^  non  de  mmotKK  ^•<"'-  W* » 
fecuritacis  caufa.    Praxi  camen  hodierna  pcntrarium  qbtinet.  ^^  **^  ^ 

Qy.IL  ^nhbdiefupervacdheajpt^h^ 

Videt^r  ailirmancium;  quia  hodie.huoprari  habent  tacitamhypcvz>f^»/fr 
checam^  yerius  aUtwm  eft,hodieque  Utilem  iJIam  eile';  mm  v  1  )i^»/.  f */.  teh 
hic  caveturt  dolum  m<Atum  abfore,,  L  t.pr  b>  qua  ad  incereffe^^  '^** 
agicur.  ^ft   Cogiturc^yerefidejuirVibus.vel  jran  ferrc  lilcem  in  ^^* 
cum  p'gnora,necf«ffivitrtbdaobiigaciopignorum»  airg.Li.f:U$.' 
leg  in  eo arutem  plus  cautidnis.  r  3;  Mtflip  hiaec quoque  fil  io  bona  *.-.»; 
ji«redi3  ex  cooftitutione  Aiicohin].  .  '         ' 

Bbb  i  LiB« 
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LiB.  XXXVa  TiT.  I 

DE  BONORUM  POSSESSIONE 

QyJ.  QuAnamJit  ratio  introdudA  bonorumpojfejjionis 

RESp.  Praetor  ex  rationibus  nacurc  &  conniio  prudeocumejaeiK 
derevoluic  jus  i2.Tabb«quodnitnisfiriduii]  fui€,&(r)exduiii 
eos  9  quibus  natura  Cucceflio  clebecujr.  (2)  Prxpofuic  Itberis  &  a(cen< 
deiUiDUs  agoacos;  &  (s)  ulteriores  proximtoribus.  Cum  ei; 
ftfLtot  diredonon  potuit  JusCivile  fnucare.per  modutnincerpi 
mionis  utiles  ex  ffquitace  &  di6lo  confilio  aaiones  deditt  neqi 
fia^reditateinf  vel  hxredes»  f^d  bonorum  pofleflbreSi  quod  A9iDea| 
la^i  eft»  dixit. 

.  •      Qy.  11.  jiihpupitlo  nocekt  fcientid  tutoris} 

zjmt.  fMg.  n^Xi^^^''  Nocet  ratione  prxfentis  adlionis  a  tucore  inftitu»;  < 
verb«  fufUh  IV  pubes  failus  ipfe  rjcftituipoteft»vel  tutoremconveaire,X.f.C 
W9$9t&f^      Si  tut.  v^l  cur»  .  ■ 

\  Obj.  L^.^eJur.&faS.ifff^.  ubifcientiaaliinonnocet 
*^ '  RjIsp,  Tutor  &  pupillus  una  auafi  perfona  func»  &  fic  videHf 
ibirei  ^ando  tutor  fcit.  £./ W.  ^     ^ 

f^.  in»  ^nJHiofamilias  infanti  noceat  fcientiapatris} 

tmt.  iUi.      A  i^FiR»*-  fcil,  ad  eum  effeftum »  ne  fcientes  ipfi  nominc  papiffi 
▼etb! &fiitf: t\  ft^i  agere  poilint  lapfo  (ermino,  L,  7. S.  zJf.  h.  \ ud/^AMttA^ 
Ob j.  1. 1.  A B6n.  p^^fw.  L.  3.  jggi/  ortLin pojf^  ubi  infanri  ooB 
.    . .  .  nocet  fcieptia  patris.     *  .  *  ^ 

\^  \    .     Resp.  Non  nocet,  quo  minus  ipfe  infans*deinde  agerci  poffii: 
'  5r\   '    ;  naroinfansfivelmaturioris  judiciieft,  omnino  vel  ipfe  vel  aucoie 
.  A 1  w  i  patre  agere  poteft ,  dd.  LL.    Unde  fi  patet  infantis  vel  etiam  cutoc 
pet^re  noiint»  ipceiim  pr^ximus  admittitur  fub  cautiQne»  i.^-^- 
infin,  ^    ■'      '  '•  .  »  ^.  .     ^- 

Qv.  IV^  ^»  repuaiaiio  tutoris  excludit  fupillm 
a  bonqrum  pojfeffione} 

ikmt.fMg.n4.1ti^^0'KTv^%  L.^.b.  ubidicitur  peter^»  nonrepudiarepbfie.  . 
Tcrb.#«4i»  x\  .Obj.  X.if.^^iifi/,/!^^^  ubi&inagnofcenda&inrepudi^^ 
ntffif.        bonorum  poneiTiooe  voluntas  tutoris  j^e^atun 
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RfiSF.  Tutor  (blus  petere  potuit  bofiotuni  poflenionem  (non 
toreditatemf )  non  autem  folus  repudiare,  (ed  pupitlus  autorcf  .  .  ' 
tucore.  £t  haec  tantum  fpecidiitas  innuitur  in  /i.L. g.  fecus  eft ,  (i 
tutor  folus  adire  pocefl:»  fcil.  fi  vel  infans  vel  furiofu^  iit»  tunc  in 
repiidiando  auoque  (bla  ejus  voluntas  fpedatar.  Idem^fi  pupillus 
eoautore  leoeclaret»  voluntas  teftatoris  infpicituri  /Z.ii«  illa 
igitur  fpecialitas  tantum  indigitatur  in  /  L  g. 

LiB.  XXXVII.    TiT.  IV.       . 

-  DE  BONORUM  POSSESSIONE  CONTR A 

TABULAS.  J     . 

•  Qy .  L  ^  tnt^ue  tantum  prateritu  ckfur  qufreU    [ 
inoffkiofi  teflamenii^i 

NEGATUR»  fed  tefiamentum  ob  pr«teritiortem  patris  ipfo  \antam.f^.f^. 
nullum  eft:  non  enim  valet.  ctfiex  )ufti(Iimis  caufis  pr«erid/«'''  '^j^ 
fint :   quin  cum  ipfe  Lauterbachius  non  rite  exhapredatis  tribuat'^***^ 
bonorum  poiTeflionem»  nedum  prsteritis  ea  cOmpetib  Vid.fup\ 
th/delnoff.teflam.q.^.S&7. 

Exc.  Si  a  matre  &  umilibus  fint  pra^teriti »  quia  hi  piro  exHsre*' 
datis  habentur»  /  ///.  ^6.  ,       ^ 

Qy.  n.  ^nvdeat  teflamenttim^incjuofiltsiseftinfiitth 
ttUyfi  prdteritijiliiagnofcmt  vofuniatem  defun&t  ? 

RESP.  Eqtfidem  fi  prxteritus  abftinet,ex  sraujtate  prstoria  cot\*tmii.p^fil^ 
valefcitinftitutio;  atfecuseft,  fiipfe  ihftitutus  contra  tefta  verb.  iuh, 
mentum  agcre  velit ,  4  L.io.%.6,  fntanri  ^. 

,   Obj.  Z.3.S-i^**  ubi  non  tolliturfeftjmenturo,  nifialtcrcom* 
inittat  edidlum» 

Resp  Ibi  altercommittere  dicitur;  committit autem  non^qui  agici 
fed  qAii  ppteft agere :  feu ,  non qusrit;ir  ran  corruat».fi  fitiu$ abftin^ 
fedan reiiqui, qui  non  abftinent,  agefe  pollint»  quod  afitrmatiir»' 

LiB.  XXXVII.  TiT.  V. 

DE  LEGATIS  PRl/^TANDIS  CONtRA 

TAbULAS  B.  P.  PETITA. 
Q^.jinbonorumpojfiiffionecor^rat^^ 

dstur  teflamentum^  tta^  ut  necfegatavaUant? 
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L4mt.p*i,t}f.fLV^i^f^ArvR.  Nec  legata,  nec  fiibftituciones  inde Yaleot, afi 
verb.  #»w»«  l\  teftator  fciverit,  eflc  fibi  fiiios  vel  uxdi-cm  pragnantetn  Vii 
t0tmn&(.    fupr,  M.  delnoftefl.  q.  5.  Dn^Var, in  Hyp.Jhfl.  th.de Exbar.  Rb\  6, 

LiB.  XXXVU.    TiT.  Vf.  ^  vn. 
DE 

COLLAtlONE,  ET  DOTIS  COLLATIONE 
Qy.  L  QttmamfuratiohuJHsuttdi? 

RESP.  Per  boftorara  pofleflionem  injuria  fifebat  fuis  hicredibi»: 
hisenim,  cum  Jure  Givili  folidi  haeredes  eflent,  emaDcipid 
-   ,  JurePriBforio^emauferiint;  quinhiqHandoquepnEfeniDWi 

&  filius  emtfncipatus  excludit  nepotes  fuos,  etiam  ab  inteftawkftf 
.       bm.foffiUndehberiyl.t.§.p.deDot,coa. 

Hoc  qqidem  naturae  ratio  excufabat,  fed  iniquitas  in  eo  itMn&i 

.     ,        .quodinterimyZf/oraniapatri,«w<ww//<7rt  veroomniallbiqusctatti 

,   adeoque  hi  non  fua  tantum  prsecipua  habeant,  fed  &  in  pata$ 

ySoriwir ,  patn  ^uitfitas  ,fuccedant,  eoque  longe  melioris  conditioflis 
hoc  faclo  fiant,,  quam  fui.  -« 

Hoc  corrigitur  coUatlone.  qua  emancipau  conierunt  bonafaiii 
comraunera  hsreditatem  fL^.de  Dot.  CoB. 

Qy.  n.  ^»  etiam  nefotes  cmferant  ea^  quA  panntti 

., .  !  ,  eorum  acceperef 

zm.  t*g.f37,  jk  FFiRMAT  Lautcrbachius ,  fi  nepotes  fuccedunt  |ure  repncfen»' 
vwbk  naitu  XI  tionis,  aliasnon,  Laut. b.  t.  At  quia  nepotes  femper  fucce* 
tmin,        dunt  jure  reprsefentationis-,  fi ve  foli  fint ,  five  thii  concurrant,  (^ 

infr. tit.  Qms ordo in  pojfejf. q.^.)  in  genere  dicendum .  nepoKJ 

fetnper  conferre.^ 

Ciy.  m.  Anfumtus  Bo^oraUs  etiam  conferantur^ 

tMt.fMg.Sij^^^^'^^^*  nonveroexearatione,  quafiad  peculiumquafici- 
verb.  nt$  *-^  ftrenfepertincant,  fedquiafuntparsalimen^orura;  quicquid 
^tm.  vero  quafi  in  alimenta  filii  impenditur,  non  confertiir.  UndeJnec 
fumtus  in  ftudla,  L.SQ.Fanierc,  in opificia,in  nuptias,ad  iter&c 
etfialii  aliisplus  acceperint;  hoc  enim  non  tam  ex  volunca» 
patris  accipiunt,  quam  ex  debito  naturae,  quo  parentes  hberls 
tenentur  ad  aUraenta ,  ex  ^uq  nati  func,  fub  alimentis  lutem  omn/i 
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continentur»  ^ua?  ad  educationem  pertinefic:  atipfe  pater  h«c 
ioiputafd  liberis  poteii 

Q^.l^.jinetiameaconferantury  quAexmera  ' 
liberaiitate  datafitnt? 

OEsr.  Diftingventium  ihter  collationem  juris  novi  &  veteris**^-/^- »;• 
*^  Donatio  fimplexex  caufa  ww/^r/Vnunquam  confertur;  quia  I^f*;/*/^* 
qui  donat,  id  vult  pracipuum  habere  donatarium ,  nec  folet  omni*l^*^^ 
bus  Heri  ofHcio  paterno :  fed  ex  affe6lu  fingulari  in  unum;  quin  $    * 
conferretur « noneflecdooatia  uni  faAa»  ia  qua  fucceiT^ri  quoque 
funcreliqui.  .       .  ' 

E  X  c.  Lp.  in  f.ChSi  alter  accepit  dpnationem  propter  nuptiasi 

aoam  conferre  tenetur:  tunc  enim  hic  poteft  mutuo  peterci  ut 
onatio  firoplex  conferatur. 

Sed  ex  caufi  v^^^i  donationetn  emancipatus  fuo  confert ;  quia  in 
luononvaluitdonatio,  fed  manficin  bonispa(:riS»qui  eftcafusZ.25. 
d  Pdm. erc.  verb.  tibl  qudsfitum.  Unde  apparet,  emancipatum  fiiifle ; 
^uiafuo  non  quaeritur )  fuusquoque  non  retineti^rdscipuum.  Eman* 
cipan  ergo  in  vicem  non  conferunt  •  nec  ex  veteri ,  nec  ex  nova  cau* 
fa ;  quia  qui  donat ,  id  prxcipuum  ^^z  vult » qus  proinde  regula  eft  ia 
LxkXFam.erc. 

"Non  ergo  Obstat  L  i  g*  C  Tam.  erc.  ubi  filia  non  conferc  dona- 
tionem. 

R£sp.  Regula  ibi  exftat:  nonenim  ibi  cafus  ponituri  ubi  alcert 
foa^alceraemanciparaeft;  ucicafusponi  debec^xjure  veceri.  Sed 
k  dicicur  ibi ,  pacrem  filix  nomirie  comparaile»  v.  g.  ad  omacum  &c.  '  ^ 

quod  inftar  ahmencorum  eft » £c  ideo  non  confercur. 

Q^.V.yiniiyquiremahafcendenteacceptamconferre 
debetfetiamreifru6ius^ufurasconf€rreteneatwr% 

Dftingvendum  eft  incer  firuftus  &  ufuras  vivo  afcendence  perce-  Lim.  ^4/.  «7. 
pcas,  &intereasquasiw<?r/«i>afgendencepercepicisqui  confer-y«*-»f»  «^- 
rcccnenin  '*^  ^^^^ 

Friori  cafu  vifum  fuic  quibasdam  Do6loribus  eos  quoque  frt« 
&IS  conferri  debere  quos  vivo  afcendence  filius  vel  filia  percepe-  ^ 
re^inquonumerofuncVinnius^f  G^^f^/.cil.n.  i^&4.  &  Grcmw.ad 
1 5.$.  I. GUat.doi.  ubi  id  moribus  demum  mucacum  effe  ait*    (^os 

.    Ccc  late 
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late  adduais;  mionibus  refutat  Chrifttnaeus.  V^l  i.  Dec.  7%.nm.u 
Conf. Schilf. adTt.Ex  4\, ^-  26.  ibtque Dd.  Carpz.  p.  3. c.  1 1.  <,  24.11.4; 
Sane  hosfruilus  hasque  ufuras  ex  difpoficione  pjcris>  &  )urfido- 
mini»  percipic,  adeoque  eas conferre aoii tenetur. 

Pojhriori  cafu  diftingvunt  quidam  Dodtorum  ,  an  mortud  afceti- 
dente  in  mora  fic  conferendi  filius,  an  nonr  JKo  non  l\oc  cdfii 
conferentem  ad  ufuras  teneri  ajunt:  ataue  pro  fundanda  hac  d^ 
ftinftione  allegant  textum  in  /.  ^  §.  r.  J^  doL  coUat.  ibi :  fiiiaqu^J^ 
hto  fnatrimonio  iotem  confeire  debuit ,  M  o  r  a  m  C  o  l  l  a  t  1  q  n  i 
Fecit»  viri  boni  arbitratu  cogetur  ufuras  quoque  dotis  conferre,  m 
gmancipatus  frater  etiamfruaus  conferat^  & filia  partis  ftie  fn&m 
fercipiatx  Atque  hanc  fententiam  communiter  Kquuncur  Dofio- 
Tes. tarpz.p. 2. c. icdef  19. CoUjur.  Arg. K 2. dijp.i^-  th.  %6. StryK^ 
Succefabint. DiJJlXLtk %AnfStruv. Ex. 37. §. 34- A^-  ibujueMilit^ 
^  Lynk.  Laut,  Comp.  tit.  de  Coltat.  foL^^  7,  ZcJf  ad  tit.  de  CoUa.  %  jo 
Brunn.  de  CoOat.  bon,  C  4.  w.  70  2 . 

At  verius  eft  ufuras  femper  a  tempore  delat»  haereditatii>  ie, 
a  tempore  mortis  patris  conferri  debcre  (i)  quia  cdllaribniV  nfr 
ceflitas  incipit  cx  cempore  morcis  defunfti  Z.  6.  C  Coffai.L\2.C 
Eod. Li^.C  Eod.  CoUeg.  Lauterb.  tii.  de  CoUat.  %  z  i.Stryk. deSuccef^ 
int-  Diff.i I.  c. y.  §.  6.  MuU.  ad Struv.  exerc.  37.  §.  21.  ChriJiin.d(C^\li 
n.  I.  VoL  r.  Unde  res  coUatae  comrauni mafl»  impucamur » Writtc- 
qu»  ccnfettcur,canquam  alia  pars  haeredicacis  /,.  1$.  ii.  ibii  inan^. 
nmne  reda&a  ff.  deCoUat.  Ex  eo  igicur  cempore,  is  qui  ^aJem  rem 
cohfercndam  poflidec,  pro  parcecenec  rem  alienanTi,  &exealib 
crurapercipic,  quod  proindeei,  cui  ilhid  abeft,  refticuerctenetur. 
Unde  (2)  apparec  ufuras  hic  non  dcberi  ex  mora,  fed  ex  iUa  a^ijui^ 
tace  &  naturae  racione  quod  concra  bonam  fidem  fic  ex  re  aliena 
lucrura  capcare,  ex  qua  ratione  jure  Civili  ufbra?  dcbcntur  edaffl 
€itramoramJL.L§.j.  Ufur.Lxo.^.jiJ.  i2.%.9.ff.Mand:LyC:a3>tf^ 
L^.C.Vfttr.jun^.Lii.^. i. Ufur.L  13,^.20. a£i.emt.  Vnde morBlnc 
oriri  dicitur  tx re  ipfa  fine interpellatione Laut.Comp.  tit.  de  V^ur* 
t.AiS'&Coaeg.Laut.L.2i.tit.  t.§.  19.  Sane(3)  indubium.eftflrtp 
cx  momcnco  quo  pacer  moricur  cocius  porcionis  fua  h«reditari« 
fru^us  conkquiL  f%,\.ff.CoUat.  dot.  cur  igicur  ffater  ex  fiia  pof* 
tione  haeredicacis,  (ad  quam  res  a  filia  conferenda  perdnet)  fiV^ 
ftus  non  percipcret?  Acccdic  (4)  incrodudum  e(fe  Coifaao- 
nis  beneflcium  uc «quah^tas  incer  defcendente$ob£brvetur:  Lt^C 
CaUat.Drunn.adL  j-^.i./.  CoUat.dot,MuUer. adStruv.  Ex.dJ-S^^^^ 
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Mantic.  de  Conjeit.  tac.  ult,  voL 1 6.  /.  a.  fi.  1 3.  Wefenbec  ad  tit.  de  CoUat, 
hon.n.i^LautXollegJeColiat.bQn.g.n.&%&deCoaat.dotS2.  Nort 
aurcmforet*qualicas,  fialter  ex  re  conferenda  folus  fru6lus  lu* 
craretur,  corumque  partem  cohterecJi  •  quiparjusinreconferendt 
habec.  prseriperet. 

Neque  ( j)  ^bjlat  textus  iii  /.  ^  %.  i,  f.  CoHat.  dot.    Naffl  facit  iilc 

potius^pro  noftra  fententia;  quod  cnim  («)  ibi  fupponitur  filiam 

moram  coUationi  fecifie,  ad  fa6lum  peicfnec  filia  .adu  moram  cbtii» 

mific.  &Setus  •  idconcigifle,  rcfert.  Non  vero  pertinet  ad  decifio* 

ncra,  quafi  ufuras  docis  conferre  ideo  debeat  quia  in  mora  fuitr 

Sed  (ff  j  ratio  hsc allegatur  quia  boni  viri  arbitratu  cogetur  ufuras 

cofiferres  lQ.tx  xc^uicate  &iuxta  regulas  bons  fidet>  at  bonaefidei 

coiigruit,  utii,  quiexrealienalucrumpercipic,ufurasprgeftet./-  xo. 

^\Xi^^%.9^ff.M(tnd.  Idque  maximeconfirmant(y)verbtfequen-- 

tia,  cumentancipatusquoauefr^erfrti&usconferati  is  autem  not| 

coftfertatemporemoraj,  fedex  momenco  dplatae  harredicatis ,  quia 

-  ex  eo  tempore  utkur  re  pro  parte  aliena:    Deniciue  &  (c?)  omna 

dubiumtoilunt  ea  quse  fubjicitSetusf/^^//>/2ryf/rtf  partisfudefru^ 

Sus  percipiat :    At  ea  percipic  fuas  portionis  frudf us  ex  momenta 

de/atae  hsereditatis :    Sane  alias  hxc  fiiia  duplcx  lucrum  percipe^ 

ret,  cum  ex  fua  portione  haereditatis,  tum  exrebus  conferendi^ 

quanim  pars  ad  porcionem  haereditacis  fratri  debitae  pertinet 

Atque  lunc  fententiam  ( 6 )  probant  Brunn.  ad  /.  t-  §.  ^.  C  Col/ae. 
Jot.Lynker^  refolut. 50«).  de  fruftibus  ( non  autem de  ufuris)  id  aflle- 
rit  Laut.  CollegKdecoBat.dot.  §.  42.  ubi  ex  Michalon  traft.  de  fratri- 
bus pi.cii.n.^j.  rationem  hanc  exdJ.^^^.i.  affert^quia enimtune 
coUationem  factens  confequi  debeat  fruifus  jwe  fortionis  bereditari^e^ 
conveniens  eji  etian^  utjruHus  dotis  conferat ,  adhoc  ut  fervetur  aqtut' 
litasx  &  Paponius  pro  ea  opinione  judicatum  efle  ait  in  Curia  Pa- 
rHienfi  Lzy.tit.j.  arr.4.  Accedunt  omnes  iili  Doftores,  qui  ufu- 
ras  vivo  quoque  patre  perceptasconferri  debere  tradunt»  quosini>- 
fto  hujus  qusbftionis  all^avi*  Denique  in  Supremo  Tribunali  Be-* 
rplinenfi  fentencia  illa  pbtinuit  an.  172  ^ 

Qv.  VII.  /in  imfehfain  beneficittm  eccle/iaftmm 
•  conferatur? 

RESi?.  Cot^iS^rtisr,  qmiisinfuturum  filiisprofpicitur^perinde; 
uc  per  ilotem  &donationem  propter  nupcias^  &funcquafidos 

Ccc  «  filior 
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fiiioiutn.  Nequead  alimenta  prsefentia  perUnent»  quKnondebeii> 
tur.  nifi  a  vivis,  fed  ad  perpetua,  quae  habet  ultra  aiimenta/  nec 
funt  donatio,  nili  ea  voiuntas  appareat.  Unus  ergo  aliquid  piv 
reliquis  accepit  in  futu^am  alimentationetn ,  etiam  poft  raorteiOi 
ubi  cura  omnium  liberorum  parentibus  communis  videtur.  Idem 
vero  eft ,  licet  ea  conditione  beneficium  hoc  acceperit ,  ut  fe  aieret; 
quia,  parente  mortuo,  prse  aliis  illud  habet,  cum  pater  pa(itcrli' 
beri;  profptcere  velle  prciijmatur.  (ta  anno,  i59i>  Viadrina  Ftcol* 
XMSttfyotid\t.Vid.Brunn.q.uh,adW.b.t. 

LiB   XXXVIII.  TiT.  XV. 

QJJIS  ORDO  IN  POSSESSIONE  SERVETUR. 

X^,h^nprmommrcpoflmptiasnatilegiUmi/iat 

adeffe£ium  fuccedendi? 

tm.pM. /«. VfEGATua ;  nifi  pater  agooiibat  partum,  </.  L.  ii ,  Vid.fuW,  tit. it 
2^.hfUmiS  His,quifui&c.q.%. 

^*  Neque  olim  aliud  obtinuit:  nato  t.  \  \.deStat.hom.  loquitur dc 

cafu,ubifineconfenfupatrisnuptiteinitsfunt:  tunc  enimnu^d^ 
-  \  nulIaefunt,pr./iij?.</ifiV«/>f.&indenatinoncenfenturiegiti{Qi»lic^ 

-  nonovelaecimomenfeiia(cantur,</.f.8>  ^ 

Qv.  n.  ^n  Monachi  fuccedant  patri  iMtheram^ 

AFFiRM,  Vid. Lfi.pr.CdfHaret. 
Obj.  £.  19.  C.de  Haret,  N.  118.  ubi  hseretict  exdudantnr a  fufr 
■•'    ,  ceifione. 

Resf.  (i)  Non  funt  hsretici,  nifi  qui  a  quatQorConcilifs  oecii> 
'  menicisdiiTentiunt^quaiesnonluntCatholici.    (a)  Limitanda.eft 

illa  regula :  nifi  haerel^  iila  publica  l^e  permiilk«  &  omnia  jura  ei  1 
refervata  fint. 

Qy.in.  ^n  legitimati  per  ftthfeqttens  matrimonium 
fnccedant  etiaminfeudts^ 

Affirm.  Vid  fattfupr.  tit.  dt  tSs ,  qutfui  &c.  q.  17, 

Qy.  IV.  Qwmam  fit  ratiojms  reprafentationis% 

Oesp.  Pr<emictendumeft,fierifucceinoiiemvelin^Mrr«»velin 
^"^  0pita,veiia^irpn, 

U 
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In  geneta  fiCt  quandaafcendentespaterni&inaterni  in  unampar- 
tem  )unguntur  >  Uov.  1 1  g.  cs.  uti  fi  quatuor  fuperfunt  avi  matemi .  & 
folus  avus  paternus»  hic  folus  tantqndem  accipit»  ac  totum  genus 
aiaternum. 

In  capita  fit  pro  numero  perfonarum»  quando  fcil.  finguli  |ure  pra« 
prio  & quafi  jure fui  capitis fuccedunt»  lHw. n8.c.  3. 

Itifiirpes  fit  fuccefiio,  quando  remotiores  gradus,  fubtundo  in 
lcx:um  parentum  prxmorcuorum »  eorum  panem  capiunti  /  6  h 
de  Succ  abint.  Qupd  jus  reprxfentationis  dicunt»  vid.Dn  Pat^ns. 
l^.lnft.e0d.tit.§.i.  quia  non  jure  proprio  fuccedunCt  fed  quia 
fiirpemt  ex  qua  nati  lunt,  &incujus  }usliicceduut>  reprsfentant; 
Qoae  edam  eam  portionem  accipiunti  quam  iile  parens  acceptu- 
rus  fuiffet ,  etfi  plures  ex  eadem  ftirpe  natiexftent 

Racio  iKHUS  teptx[cm^niii  ^uaad  dejcendentes  ex  ipfa  nani« 
raU  raoone  fluit«  Jure  natui^x  enim  filiis  fuccellio  debetur  exip(b 
momenco  nativitatis  fux  in  tempus  morcis  paternxi  hocjus»  quod 
incafum  hunc  compecit,  transmittunt  ad  fuoshieredes,  fi  ipfi  prsD- 
morrui  fuerint,  3c  fic  remotiores  gradust  ex  perfooa  hujus  trans- 
initfMtiSi  fuccedun^. 

Ater  coUaterales  vero  ad  exemplum  juris  repr^entandi  inter  de« . 
icendentes  idem  Jure  Civili  introdu&um  eft,  fed  non  nifi  usuue 
adtertium  gradum  inciufive.  Hoc  privilegium  autem  folis  xra- 
tmm  riberisi  &nuliialii  perfons,  ex  hoc  ordine  venienti,  Iar« 
gitum  eft.  per  text.  expr.  m  Nov.  1 1  g.  ^.3.  verf  hujusmodi  vero  &c.. 
ex  quo  ipfo  appareti  firatrMm  defun^orum  nepotes,  pronepotes 
&c  cum  defuniii  genjfianis  vel  patruis  nunquam  fuccederCi  fed 
penitus  ab  his  excludii  Qt^b*  add.c.  3.  Hasc  reprsfencatio  necef- 
faria  eft  in  omnibus  cafibus,  quo  fratrum  filiis  proprium  )us  noa 
fufficit,  adeoque  quando vel  propiort  vel  par  gradusfupercft,  qut 
eos»  fiin  capita  iuccedereturt  velatota  fixreditatet  vel  al?  ejus. 
parte  exduderet. 

Uuiis  ergo  illa  eft(i)ficum  fratris  defun^i  filiis  concurrunc 
defimAi  afcendentes;  vd  (3)fi  fuperfint  fraires  defim^ti  germani: 
(idem  eft  in  confangvineis  &uterinis,)  utroqueenimcafu,  fi  in 
capita  &)ure  gradus  fuccederetur,  iilaeperibn^  excluderent  fra« 
tnim  filios,  tanquam  gradu  remotiorcs.  Sed  &  (3)  fi  horum  fra- 
crum  germanorumfilb  fbperfint»  vel  (4)  defundtipacrui,  fivethii: 
Shetim  cafu  tttitiseft  repraefentatioei,  quifotasex  frarrefyper- 
eft t  cDiii  &rte  cx  sUa  ftacre  kx.  vel  feptem  liberi  exft«nt ;  inter^il 
.        i  Ccc  i  !!► 
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ijiquam  ejus^neincapitafuccedatiir,  fed  jure  pareimimi  &jaw 
reprapfentacivo,  adeo,  uc  ille  folus  dimidiatn,  reliqUi  omnes  alt^ 
r^Tii  dimidiam  accipiaiiC  Hoc  cajk^  ii  in  capita  fuccederetur,  pi- 
trui  quoque  in  parcem  hs^reditacis  vocandi  eflenc}  quia  asquea^ 
fratrum  filij  in  tercio  gradu  funt;  necejSaria  er^go  ad^os  excludea- 
dos  tSt  reprsfencatio  fiirpis. 

.  •  Hi^  aurem  omnibiis  exftiniSHsj  fratrum  filii  Jure  proprTofucce- 
duQtf  quia  cunc  non  amplius  opus  habentjurealtedus&gradi 
privilegiato  ac  rcproefentativo,  cum  jure  proprii  gradus  reli^uos 
cxcludant.  Ubi  ergo  jusproprium  incipit»  ceffat  rcpr^efencadQ. 

Qy.  V.  jinfratmm  germanommJilHy  Jiinfecunk, 
gradu  fratres  confangvineifveluterim  exfldntj  at/tin 
fertiogradf4thii  concurrunt^jure  propriofuccedant, 
an  vero  adhuc  jure  refrafentationis  ? 

RESP.  Non  fuccedurft  jure  proprio,  fed  jure  reprifentwionisj 
&  fic  Sejo  y.  g.  defundo,.  fratrum  ejus  ^ennanoruin  filii 
quamdiu  quisquam  alius  in  tertib  ^r^du,  five  Se)i  pacruusr  fiv^cer 
fratre  nepos,  lupereft,  nen  incapita,  fed  tantum  jure  repratfeflta» 
tionis  inftirpes  vocantur.  Quod  juj  cum  fola  prop^  Nov.ut  ty 
iiitatur,  inde  id  ita  demonftramus:  I.)  perrf.  ^T.  iis.^*|./^m<?.«bi 
in  linea  collat^ali ,  pdmo  ordine  vocantur  germani,  his  vero  noa 
«xiftentibus,  illico  fecundo  ordine  confangvinei&ucerifii,^/^^ 
'oerf.  His  autem.  Inter  germanos  igitur  &  reliquos  fratres  cuai 
germanorum  filii  propriimi  ordineift  intermedium  non  liabcant, 
rieceffario  ilH  continentur  fub  primo,  eiusque  adeogradumreprar- 
fentant.    II. )  pcr  ^/.  c.  3.  verf  Unde  ^mfequens.  ubi  cofus  eft ,  qfl? 

fermani  non  fuperfunt,  fed  cum  confangvineis  ac  uterinis  foli 
vernRanorum  filii  concurrunt,  &fancitur,  quod  hi  pra^ferridebe' 
«nt  thiis  fuis,  ficut  pater  eorum,  (fraterdefumSli  germanus)  fi^i' 
▼eret,  pr^ferretur,  ergo  ilH  etiam  cum^Kbll  fuccedunt,  non  fiio, 
fed  patris  fui  jure  fuccedunc,'  &  p«eferuntur  thiisfuis,  eorumve 
liberis.  Maxime  UL)  cum  hoc  jus,  quo  germanorum  fi'« 
pr«fcruntur  conf^ngvineis  &ucerinis,  cxpreflc  inferacur  tf 
jiire  repraefentationis,  &  dicarur»  confcquens  efle  e)us»  ^^ 
patris  porttonem  accipiant»  &  in  fiirpes  (tJOGedaQt,  W.Vi^ 
Wnde  ci»fequens  :&c.    Uci  &  ZV»)  WMtai  filii  xdeo  excludi  di^ 

i  ,  cufltur 
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cuntur  a  gennanorum  iiliis,  quia  pater  eorum  exclufusfuifletr  ex  ' 
cu jus  ergo  jure  ceftfentur •  0I.C.3.  verf.  Ei  ex  diverfo.    Quemadmo- 
dum  igitur  V.;  germanis  defun^is  horum  filii  non  alio  jurefoli: 
fuccedunc,  &  tum  confangvineisac  uterinis,  tum  horum  Hberis 
prstferumuF,  quam  repr»&ntando  parentes  fuosiita&confan^vi-*  * 
nets  ac  acerinis  extin6lis»horum  liberincnalio  jure  foli  fucceouot. 
&  defun<5ti  chiis,  eodem  gradu  tercio  ei  conjun^Us,  prssferuntur,^' 
quatai  quia  parentes  fuosreprxfentant^  cum eadetii ik  excludendi 
jiarem  gradum  ratio,    Atquc  ita  VI.)  hoc  }us,  qup  fratrum  filii 
parem  gradum  excludunt,  in  genere  dicitur  privilegiumr  quo  in 
fuorum  parentum  jura  fuccedunt,  d,  c,  3,  verf.  HHfusmoii.    Qupd^ 
VilO  in  genere  atque  in  omnibus  fratris  filiorum  perfbtiis  repet^ 
tur  in  d* c^  3.  vsrf  Qtfandoquidem.  ibi :  fratris&forarisfitiis  saJepri'^* 
vilegitM  dedimus  ^  ut  NBinpopriorumparentuntfuceedentesiocumi 
fimul  cum  Hs ,  qui  in  fecundo  gMdufunt^   vocentur.  *  Atque  ex  hoc 
privilegioderaum  ViII.)infertur,  oiexprefleftatuitur,  quod  omni*. 
um  fratrum  liberi  pra^poni  debeant  defuncti  patruo»  reliqucsque 
idMiSf  qui:&ipfi  in  tertio  gradu  funt:  iilud  inquam  ck  eo  priviie^ 
gio  Uttercurv  quod  fuccedantin  parentum  locum:  uci  id  clariffioac 
«yprefrum  t^ind.  vtrfQuandoqufdem  &c. 

Atqtie  h«c  ita  obrinent  ex  xatione  juris  Ciyilis :  «quia  rnter* 
pretes  Jaris  in  varias  ivere  partes,  d:ubium  ^hob  ad  comitia  perla^' 
ram*»  &ibi  a  Carolo  V.  ita  decifum  eft: '  1B<um  ^iricr  unteftivtt 
obfiitbt^  tttit>  nac^  i^m  Uin  93rut)cc  ober '®c^eper,.  fonbfrn.  feirwi: 
JSr6&€r  ©fcar  ©c^mejier  ^in&er  in*  unglcic^er  ^a^l  Derlafi^  baf  olsban» 
tmftlbe  ^ineg  23rtt6ern  cbcr  <£cl)meflcr  ^inter  in  trfe  ipdupter^  mb  nic^» 
10  bie  ©tdmme  erben ,  uitb  bem  93er jlor6enen  i^rer  ^Jater  tlbet  ^uttet 
^bmt^t  cber  ©d}mef!er  Dermaflfeii  ju  fuccediren  fre^gdnffen  tonhcn 
fbllem 

Acque  ha^  Conftitutio  Carolinain  Frincipitn  Halberfta^'enfi 
r^cep^  &  tanquam  norma  refcripto  SereniflimiRegiminiprxicripai 
foic  in  cai^  @^avtctten^  contta  ®i)vibmir 

Qv.  VL  ^n  IratrumJiUiy  etiamfiin  terfio  grddufiU ^ 

fmt^necfratres^ermaniexflaritycumafcendenti^ 

bus  cmcwrrantl 

ESP.  Equidem  J^iov.w^.  exprefie  difponitf  tit,  fi  Imrmn  fiUl. 
OUD  propriis  duis|udicancur,  jurereprxientationisfaccedanc 

at» 
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Ofrpz,p.'i . €.29. dffiS. ibiqwfrajud. Stvyk. Ex.Sfeui.M^q. 76.&^it  i 
Succef,sbint.0iff.,i.c%.^.6.M^^  Nifi  addittHB  fc?   1 

IKic^  c  d^er  6iwahl  f  i.  e.  juxca  oi;diocm  &  praerogati vam  graduinD.  : 
Cm'pz.d.p.  3* c. %9' def. 9.&i\. Siruv  d^ /•tuocenim , & proximiores  j 
excludere  remotiores ,  &  ^us  repifflflencandi  locum  habere «  putanc 

At  h«c  feotentia  raciont  juris  admodum  repugnjt,  &  tucior  eft 
o^tnto  eoTum,  qui  femper  juxta  graduum  praerogativam  focceflio- 
ncm  fieritiodequefratrum  fiiios  iurereprsfencacioms  cuiil  paTtins 
admifci»  aucuuianc.  Nam(i)cercumeftt  fimulcaneam  invefttcuram 
)usreate&^d  lifasros  craniicorium  invefticis  conferre,  Dn.P^tr.d.l 
f  .  5.  Carpzp.2.  c.4^. def.i<;.&i6.&  exercicium d-smum in  cafom ex« 
ftindae  familia  poireffionis  fufpenfom  eife  ^  Strtfv.  ^.  E  c.  9.  th.  j ».  ik.  4. 
tSleque  enim  cnm  cempus  morci^ ,  ut  ?n  fucreffione,  qusB  jure  hsrre»    j 
dtcario  defercur,  fed  contrailus  feudalis,  infpicicur,  ex  quo  ftacioi 
<pe«  oritur  juris  fiiruri ,  qu^  fpes  ad  haeredes  crDnsj-iiccicur ,  %.  4.  Ih 
V.  Q.  Hoc  prirrcipio  pofiro ,  fequit ur  (2)  hanc  fpem  ^uris  futuri  ftoc 
j^iseveBtuafey^w/^(?&*$k3f<?exipfafimuJcaneainvefticura  prodra      1 
dia  parce  quaefitum  eife;  qu^m  foiam  racam  quisqueeorum  (3)  ai^ll 
fi8eredestransmittic,adeo,uc*%'ih«redes  ea  concenci  efledebeant;  1 
quia  Sijus  non  poceft plus  juris  in  liaeredes  craf>sfei^  ac  ipfe  habufe   ] 
nec  Ri^eri  plus  juris  prcecendere ,  ac  pater  ipforum  habicuras  fuifletf 
fi  vixiflet.    Neque  (4)  F^s  iJlud  reale  femel  Javoleno  ratiorie^    \ 
midixquscfirum,  aSeH  liberis  vei  aliis  remotioribus  auferr?  pot^    j 
efl^    Accedit  (^)quod.  fucceffio  hsec  ex  pailo  originem  habeac^ 
qu2Cpaaaftri6liffimeaccipienda,  8c  cum  omnes  hseredes  nominetfr» 
Aus  nonexpreffi ,  fed tancum  fub  collei^i vo  nomine  vocari  fmt ,  tan*  , 
quam deuna  perfonainccrpretanda  {ixuuarg.L  se.jf.  de  C$nd. &  inn.  I 
Sed&(6>hocmenci  primorum  concrahencium  magis  convenire^ 
perquam  erudice  demonftrac ylA ?ifi^ IU.  q-.p.  ^q.^^.n.  6.  Denique & 
(7)  cum  in  fioRilcanetinvefticuracircafucceffionem  nihil  fingulari* 
ter  conftitutiini  fit,  res  merkodicifioni  Juris  Civitis  relinquend-a  eft: 
itocumenim  eft » }ura  ftacutaria  (uppleri  ex  Jure  Ctvili.  Conf  2«  F.  i . 
.    N^que  Obst  (i>  quod  iimulcanee  tnveftici  noo  ex  lege  &  jare 
communi  jusfuccedendi  habeant,  ubifotum  graduiim  prscrc^ativi 
ebtinet » fed  ex  pado  &  gracia  ^c  privikgioPrincipis,  adeooue  nof» 
/ure  parehcuin»  fed  |ure  proprio,  ex  denominactone  primr  inrefti^ 
fmcts;  qu«  genertlis  eft  &  omnes  fimulcanee  inveftiti  hccedes  & 
mul  voeatifica^mdi^Giencisvafilii;  undeexifte^tc  cafu  oteniQm , 
tmj»iffeiitiuffl»  fimtilcaiKe  kiveftitonuii  )usl  limul  inctpeie 

jfidenir» 
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Tidetur ,  Borcb.  de  Peud,  c.  7.  p.  ijg.  n.  29*  inprimis  cutn  hcc  fati0 
theris  invefticunB  conveniat;  quarrnn  cenor  pnecipue  crf>fervaadiuh 

Resp.  (i)  in  veca  inyeftiturf  jus  fuccedendi  itidem  non  «ft  e*. 

l^e  &  jurc  communi ,  ncc  juns  pcrencura  •  Ss6:ex  pB^o  &  benefi— 

cio  primt  confticuentis ,  C^  fic  jurc  proprio ,  &  camen  ordo  fubcedeffr 

A  ex  jure  communi  defumitur.  Nam  (z)  jam  ante  didium  eft»  jUFi 

ftatQtaria&iingularia^ftilTpleriexJurecommunt.  Accedic  (3)quod 

in  vcra  q[uoquc  inveftitura  vocentur  valalli  &  h«redcs.  Neque  ta* 

inefi  Rtii  cum  *parentit>us  fimul  fiiccedtint.    FaHum  ergi^eft  (4) 

oninrlim  fimujtanee  inv^fticovum^,'  ]us  de(idi$nte  vafillo  umul  intv» 

pere:  natn  jus  fuccedendi  ex  prinliinveftituraacquiriturt  firfgulia 

pro  rata  exercicium  demum  incipit,  deficience  valallo»  ac  noii  bifi 

juxta  otdinem  rucceliionis»  jure  prGefcriptum;  &  juxta  eundem  (t) 

litec^aeinveftiturarum  quoqut  interpretsitionem  recipere  debentt  ita» 

tot^^teredes  vocentur  ad  focceilionem  >  fed  fbcundum  gradus  pn^ro- 

^ativ^m.    .  "  *  • 

Atqiie  HancfentetlttamdeFendic //  Pi/f.Ll.^.aa.  nJ^.  &feq.^ 
r    Moi:  Pifi.  Ittuftr.  qu4cft^  />.  ^.  f  95*  'nq«e  eam  in  contrKliaorio  in 
Cttfia  Halberftadicnfi  irum  fuit  in  caufa  SXt^enf^asm  9  contra  SX(^cn# 
J«9€n,d.i  r.  JuKi69j.  &d.7.  Jan.i697- 

Qy.Vin.v4iw,  fi  fratresuterini^  confang^vm^^ 
dunty  locum  habeat  difiin^to  bonorum? 

Praemitcendum  eft,  in  facceflione  ab  inCeftato  &pius  occufrererjii/./^if./^: 
quxftionem  dediftinftione  bonorum  paternorum  &  macerno- wb.  MmtUee^, 
.    ruro.    Scil.  ^i)  quoties  parentcsex  parte  patris  6c  matris  fimul  libe-^^'* 
r    ris  fijccedunt}  (ij  quandocum  iisconcurruncdefuodi  fracres&(b- 

rores  germani  •,  (  3 )  quando  germani  cum  avis  matemis  una  fuccc* 
\  dum \  C 4)  quando  confangvinei  &  ucerini  concurrunc s  Dn.  Par.  in» 
l     Dijp*  de  Dift.  hon,  c.i%.u 

Equidem  in  ohfmibus  his  fpeciebus  fuccefliones  ica  (leri  debere»  ut 

sgna^  paterni  tn  pacerna ,  macerni  vero  in  materna  bona  fuccedant« 
l  iflic,qui ftacuunt ;  vid.  Dn.Par.  d.  /.  atin nulla  fpecie  hanc diviiionem 
ii^  obtinete,  laccevinciteadem  difputatio,  cujus  verba  kaecfunt: 
^  Ecenim  I.  cum  fublaca  veteri  fucceflionis  abiticeftatoracionCt 
,j  qus  nimium  fcrupulofa  &impiicita  videbacur,  novam  fuccedendi 
^  iormam  conftitueric^iw^i».  in  Nov,  ng.  &  plane  coiiftec,  in  ea  nullum 
l  penitus  hujus  diftin^onis  veftiglumefle,  &  ne  quidem  pacernoruim 
i  «  Ddd  a  &mater« 
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,  dcmatemppuoi  bonwttm  uUain.  mentionem  fieri,  non  poteftilU 
obdnere t,  curn  Jufti-ni^nus  in  praf. 4*  Niv.  n8-  diferte ieftetur  Je w- 
iuijft  omnesJimulabiniefiatocvgn^ttonumfucceffiQnesper^^^^ 
j^.  Nov.  i  ig. dara  corppendiofaquedivifione dijpqnere^  c^ ideopmriJM 
leiibust^ro  hac  caitJfi;$ofitis  vacantibus ^de desero ea  NB.  folafirvm 
fu^in.d.  Nov.^nftttuit.  Rejicienda  eft  igitur  in  fucceiSonibus  ^ 
imeftjto  pmnis  paternorum  &maternorum  diftindio;  cujusade» 
nec  umbra  md.  Noy.exxzu  necexea  uliatenu|  doceripoteft»excn 
il/am  vero  nec  debet. 
^  U.  Quia  quos  Imp.  4d  fuccefliqnem  defun6li  in  ^.  Noy.^(tMi 
cos  hxreides  ejus  ab  inieftaco  facic.  Ha^res  aucem  ruccedit  pmnir 
)(ioinomnejusdefun6ti«  quode)ustemporemortis  i\x\t%CjSi2.^M 
Jteg.lur.  L  34.  f  de  Verb^  fign.  L  3.  §.  2.  fde  Bon.  pojf.  Cum  igiiii^ 
omniabpna»  paterna  &materna,  defundli  fuerint>  qusrtempore 
Hiorcif  h|a^uit»  eercijim  eft,  haeredes  fine  ulla  dinin^ioi)efuccede» 
xe  jin  omqia  ha^c  bona  paterna  &  macerna »  ejusdemque  poteibris 
jurisqiie  eflTe,  cujus  defunflus  fuic,  L.  59.  delieg.'Jm\  . »  1 

.    IIL  Neque  vero  poteft  ex  eo ♦  quod  jure  excinc^tm  iain  eft»  j*ij 
intex  haered^efle  ftatui»  nec  efFedusiuriaintelligi,UDitotacatt*l 
fk cefkt, L4.^.6.  ff. de Rejud. L^.^.fin  f  de A3*  em$.    Differeo-  1 
tia  vero  paternorum  &  maternorum  aditione  confufa  &plancex- 
tinfla  fuit ,  nec  amplius  funt  paterna  vel  materna ,  fed  omnia  ^ojjOr 
tker  fraterna^.  feu  liberorum  bona.    Nemo  igitiir  h»redutn  p* 
eft  fibi  jUs  aliquod  in  paterna  vel  materna  pras  aliis  ^rrogare,  cum 
talia  amplius  non  fint,  neque  vel  hic  ex  jure  matris,  vel  illetf 
jure  patris  fibi  aliquid  vindicare,  quod  nultum  fuit* 

IV.  Quin.  cumnonfuccedaturpatrivelmatri,fedfilioveifi^tnf  j 

non  quaritur ,  quid  patris  vel  matris,  fedquidfilii  vel  fratrisfuent: 
^non  magis,  quam  fi  defundlus  cmiflfeta  patre  vel  matre;  autac; 
qiiifiviffet  abextraneis.  Nam  ea  bona,  quse  a patre  vel  matre  acquj; 
iivit,  aeque  fuapropria  fecit,  cxcindk  coca  priftini  dpminii^aufi 
.vel  qualicace,  quam  quae  ab  excraneis  comparayic.  Ut  proinde 
omnisilla  diftini^io  in  praedi6lis  cafibus  merum  fic  non  en5* 

V.  Scd  &  ipugnat  illa  ^iftin<5Ho  manifeftiflime  cum  d.  Nov^Ul 
€.1.  ubi  de  ipfis  par^ncibus  ucriusque  generis  ftacuicurr  lit  iQtct  ^^ 
fAtevno^&mstertios exaquob£reditasdividatuf\  Ergohonattenift 
ucrum  amplius  fic  in  paternis,  an  in  macernis/  Ec  fequicorpcMTP- 
ut  medieiatem  quidem  accipiant  omnesaPatreafcendente% ,  qu/tniicun^ 
quefuerinf^  medietatem  veroreliquama  matre  afcendentes  quantoS' 
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cm94jue  eos  invenlri  contigerit.    Non  ergo  illi  parerna ,  Ki  matemQ ; 
fed  ucrique  medietacem  omnium  capiunc.    Quodfi  igitur  ne  ipii 

Suidem  parentes  pacerni  vei  macerni »  quando  liberis  fucceduncv 
jilindionem  bonocum  facere  po/funt,  a  quibus  tam^n  illa  homi 
ErofeSa  funr ,  &  diftiiK^io  hsc  nacaeft/nedum  cum  aliif  fcil.  cof^ 
^erales»  liberis  fuccedunt. 

Atque hoc exprefle quoque  additur  in  d. Nov.iiS.  cap. i^  verf.  fi 
vero.  incafu»quo  fratres&  forores  germani  una  cum  afcendentibus 
qoncurrunt  \  qxiod^dividendafit  inter  eos  hareditas  fecundum  perfona^ 
rum  numerum^  ut  &  afcendentium  &fratrumfinguli  iqttaletn  kaheant 
fQrtionem&c.  Nihitergoeviden(;ius  efl,,quamomnium  promifcue 
bonorum.  aequales  portiones  fieri ,  non  autem  paterna  &  matermi 
&parari. 

In  priore  igitur  fpecie.  cum  alcendentes  utriusque  lateris  {bli  funtr 
(emiOes  tocius  htrreditacis  omniumque  defun6li  bonorum  fiunt»& 
«lcer  pacerno  generi  >  alcer  ipacerno  cribuicur :  In  pofteriore  v^td 
cafii^  |0C4  haBreditas»  omniaquQ  defuncfli  fratris  ooria  in  partes 
viriles  &  seqiiales  dividuntun  Q|upd  ideo  fa^um»  ne  unquqjxi 
pacentesdeterioriseirenc  condicionis»quamcollacerales;  uti  fierety 
£piures  eflent  parentes,  quam  fracres;  adeoquefracris»  vel  unius 
fratrum  pbrtio  major^quam  unius  parencum.  Hoc  igicur cafopartes 
viriles  iiunc  cotius  haereditatis  &  omnium  bonorum}  neucro  aut^ok' 
aliis  paternq»  aliis  macernacedunc.  ,  ^ 

•  Nec  qujcquam  frigidius»  auc  ineptius/ac  refuracidne  indigniufl^ 
cftf  ouam  quoddicicuri  loqui  Imperacorem  dec^fu,  quandonulh^ 
funt  Dpna  pacerna  vel  macerna/  Hoc  veroeft  hanolum»  noir 
incerprecem agere ;  neque immorandum  cam  cruds &pn> libidinc 
coniiflc^  nec  ullo  momenco  probacae  afrerciooir.'  Cui  prsrcere^^ 
^eclatnanjc  omnes  ;am  ailaca^  racwnes.  >         \  ]  '   *^        *^   ,' 

VL  £c  faiie,  (i  in  perfonis  fratrunl  &  (brorCrtn  difttti^t^'xlfsr 
bonorum  cenenda  eft>nulIacaufafufficiensaltegaripoceft»  curnbir 
idem  in  infinicum  extendendum  (ic  y  cum  iita  difttnilio  lamnon 
roinus  confufaiicque.obliteraca  (ic.in  fracrum'  perfonisy  quam  fnr 
xemociilii^iiis  cognatis:  Sl  cam  in  mome^co^  quo  liberis  qus(ic^ 
llipc ,  de(ierMnc  efle  pacerna  vel  motjerna ,  qiiam  cum  Ioirgi(Hme  poft 
cosnaci  fuccedunc.  . ;.  '     '     ' 

VIL  Sed  &  alia  (equerencur  abfurda»  (i  pacernis  patemf  t  nia-' 
terna  maternis  conceffa  efTenc*  Nam,  fi  (ilius  non  haberet  nifi 
materna»  avia  vel  proavia  materna  excluderet  ipfuro  patrem^  nec 
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paterni  concurrenccucn  matcriUo,  h  bjtia  paterna,  vel  alia,  quam 
inateraaf  npn  efTent.    Item  uterinus  excluderet  confknguineuiri. 
^  jcqncurreret  cum  germanis  &  cum  eorum  liberis.    Et  contn ,  fi      ] 
tiintum  eflent  paterna.     C^vjx  ornnia  pugnaht  cum  d  NoveU.  i  ig.      ^ 

Etcum  VIII. exp^efli difpofitum  iic  in  d.cap^2.  ut  proximioret 
prsferaBCur  remotioribus  •  in  prxdi  A<>  cafu  remotioras  excluderenc 
proximiores  ipfumq^e  parentem.  Qus  omnia  fi  conferantur  cum 
verbis  lucuienqs  &  perTpicuo  fenfu  ZNov^mQ.  longiflime  a  vero 
xecedunt. 

Neciibi  conftant,  qui  hoc  cafu  aliud  efle  volunt»  nec  diftin<5Ho* 
nem  admittunt » nifi  cum  utrinque  pari  gradu  concurrunt.  Thefimr. 
dec.%j.n.4>  Quafiveroinarbitriocujusquefir,  le.gibusfines»quos 
lubei:,  ponere»  &  v^Iuci  cereqm  nafum  in  onines  formas  ducefe; 
'  Qullo  jucticio.»  pulla  racione»  nullo  jure,  contra  manifeftum  legts  ^ 
tehoremV  ^  ipfius  rationis  evidenciam^ 

Atq\ie hsec  feticentia commuaior ac  recepdor  eft.  Et  licet  mu\ti'  . 
oltm  fiartolum  fecuti  iinCf  plqres  tamen  Baldum.  Vid.  Tiraqu.  du  *M 
^etrait  ligna^.  §.  14.  n.  12.  la*  ubi  ab  utraque parte  plurimos  pro  ^ 
^^fiore  allegat  Ngc  Carpz.  part.  3.  confi.  14.  def.  2.^  &  Haitnv  Pifi»  1 
4*  Obf.  ^  i»  jdefugiunt  faciie  aucoritarem  aflercionis^  confticutioni 
'  £Ie6torali  inferta?»  quanquamverbaejus  non  funcdifpoficiva,  (ed 
j^ere  narraciva»  qusc  non  gbligahc.  Veruniexcra  Etedoracum  j[Cn« 
«ciam  S^yonjci^  frequencius  diftinAionem  rejiciimt.  Ant^  Fab.  C 
^b.  $.  tit.  :?3. def.  %.  Fachin.  lih.6.  quafl.  4,  &  v.  FSrfier.  de  Succeffi 
ab int.  lib.  j.cap.z^n.js.  Bach*  vof.  %.  Dijp.  \6.tb.  5. iit.  C  Hunn.  Var. 
Rgflib.^.  traq.  i.  Quafi.  u .  On.  Struv.  Fxerc.  3 g.  th.  27.  Addit.  Sim. 
Vtfior.  ad  Hart.  Ptji.  d.  Obf.  5  r •  lit.  a.  b.  c.  ubi  /iV,  b.  ait,  Uge  Regia 
j^artffff  JintfntiamJ»  Hijpania  explofani  efie ,  quomodo  &  rejedla 
fft  ipfo  )urje$axonix:6Ele^oraIi»  part.  i.Confi.  14.     ' 

Sed  &  ibtucis  inclyc^  civitatis  Hamburgenfis  memorata  di« 
Ijkind^io  Donorum  millibi  attenditur^  fed  omnes  indiftindle  \n 
bon9  ejus  •  cujus  h^redes  funt ,  fuccedunt.  Stat.  Uamh.  part  3.  tit.  3« 
urt.  1^.13. 14.  15.1^.  Equidem  in  perfonis  liberorum  merita 
diftinguuntur  paterna  &  materna»  etiam  |ure  communi^  cum  re«' 
v^radiftiQAxnnthiBpreditates»  inquasfuccedunt»  aliapatris»  alis 
^iatris.  Iq  qup  qu^dam  difparitas  eft ;  Miiter  enim  ad  fecunda  vota 
tranfiens»  ante  deduAionem  \ti  domum  tenetur  omnia  fba  bona 
cuin  liberisdivideife»  iisque  befllem  relinquere»  vel,  fi  nonnifi  fi* 
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litttn  veifiliamliabeac«femiiren),  ^./1/.  3.  iir/.  6;  cum  a  pacre  pacris^ 
«liam  uxorem  duduri,  fufnciat,  £1  intra  4.  fepcimanas  ante  con« 
cubitum  iiberis  fatisfaciatt  &ycii}ona  maternaipfis  reddat»  faiva 
fucceflione  virili  in  Ix)na  patris,  vel  edito  omnium  bononim  ifi- 
ventario  jurato,trientem  lil>ert5  prioris  matrimonii, aut,  fi unusiity 
femiflem  tribuatt  d.  ii$.  3*  arf.  4.  utrobique  quibusdam  refervatis^  ' 
quos  lattus  exponnntur  d.  arf.4.  &  6.  Verum  de  eo  liic  non  qusricurr 
,  ted  de  cafibus>  quibus  bona  paterna  &  materna»  (emel  jam  adicionc 
confufa,  ad  alios  devolvumur. 

Ica  ergo  abunde  demonftrata  (entencis  veritate ,  fupereft,  ue 
xefolvantur  dubia  antea  allaca.    Ula  vero  haud  ievia  videntur,  nec 
paccont  hu|\is  fententise  (crupuJum  omnem  eisexemifle;  quodfir* 
mavic  adveriantiumceftra.    Primum  igitur  obflac  maxime  X.  i3.§w 
Ufioque.C.dtLegit,  bar.  ubi iiiio eniancipato  mortuo,^qui  reiiquic 
patrem.ft  fratresr  hi  fuccedunt  in  })roprietatcmy  exceptis  boni»' 
raaternis « \n  qua&ex  eadem  matre  nati  foii  fuccedunc  Cui  congrue- 
re  videtur  L.  4;  C.  de  Secund.  nt^t.    Et  Nov.  84-  c*  u  bona  o^aterna 
|l  d^inguuncur  a  reliqui^  &  confanguinei  indeexcluduntur,^.  Nov^ 
P  841«^.  I*    Deinde  objicitur  L3.  CJeBon.  qualib.  ubi  itidem  exci- 
ptuncucbonaa  mav^e  velamacerna  linea.profeda,  ibt;  fi  autem^ 
idem  nepoi  fuperftitihus  tam  fatre^quam  avo  paterno ,  diemfuumfina 
Sberif  ohierit^  eorum  dominiumf  qua  ad  ipfum  ex  matre^  vel  ah  eju» 
linea  pervenerunt »  non  ad  avum ,  /ed  adpatrem  ejus  perveniant. 

Ad  haecvarie  refpui>dent^  Fachtnseiis  ait ,  ni  d.L.  i^.  non agt  de 
ucerinis » fedgermanis.  Hunnius ,  agt  de  fucceffione  coikteraliwn.^ 
Bjchovius,  de  cafu  patris  fuperflirist  eaque  fpecie  evidemiofem 
eflediftindionem  bonorum  &c.  Denique  inhis  textibus  jius  vetu» 
oontinefi,  &  efle  altos  cjfus. 

Verum  ne  quid  dinimuletur,  ht  refponiiones  neque  objedli» 
textibus^nequerel^uo  ^tH^iconvenire,  nequedifficultstesfiaftuiifle 
videncurr  Nec  fumciet  regerercr  alium  cafum  effe,  nift  &  idontar 
differentic  ratlo  aflferri  poffit*  Et  fane  cafus  d.  L  i  ^.  non  yidebacar 
efle  abfimilis.  Neque  t^m  his  refpoitfionibus  convuifaeftfententia 
adver£iria,  auam  fluxa  earum  varietate  magis  fuffulta,  alteraqu» 
fiifpeda  reddtca»  Diiigentius  igitur  eximendi  fuiK  fcrupuli^. 
,  Et  pri mum  quidem^in  genere  Fcfponderi  poteft, ex  iisi  quas  tradita 
,  ^t/iM.^3.exprafNovAi^.q^ 
fiiccemonum  toliere,  omnemqueab  inteftatb  fucee(|en£i  formaitt 
Qovaifiaconftitucionedefinireaccompreheodere  volueiii  Utadeo 
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non  timpttus  )ura  fucceflTioms  exantiqiiis  legibus  detnonftrari  pof-' 
fint,  nHi&  nav«  huic  leg!  convenianc. 

Caeterum ,  ne  quid  dubii  aur  difficultatis  reilquum  (it,  plenms  caa*^ 
fam  evolvemus.    Notandum  icaque  eft  ( i )  itlo  jure  dcihuc  durafTa 
idi^ereiuiam  inter  cognatosA  agnatos«  feu  legicimos:  &  hosiliis 
omnino  efTe  prarlatos ,  eqam  }ure  Prsecorfo.ex  capicey  unde  legitiiiri: 
adeo  uc  fenfim  quidam  ex  ordine  cognacorum  cra«islaci  iuerincia   . 
ordinem  kgicimorum •  eo  elTe^u ,  uc  fimul  cum  iis  fuccederenc,  &  | 
cognacosaliosexcluderent  )urelegicimorum.  Quomodo  Anaftafius  I 
];beris  emancipacis  conceilic,  uc  jura  legicimorum  incer  fe»  &  cum   i 
iis ,  qui  in  poceilate  manfere «  fratribus  &  fororibus ,  fal va  &  integn  j 
retinerent»  quoad  tutelas&  fuccefliones »  quafi  emancipati  noa  ^ 

Juftinianus  ipfisetiamfratribus&fororibusucerinis,  qui  natura/itf 
i:ognati  faltem  eranc,  perrnictere haud  dubitavic »^.  L 1 5. §.^. 

(2)  Patrem  vel  jure  patriae  poteftatisomnia  filiorumf.  bona » criam  - 
caftrenfia  occupafle,  L.2.  L.9.ff.  de  Caftfs  pec  aui  proinde  ab  inteftaay 
haeredem  habere  non  poterant.  Quemadmodum  &  emancipaconimfl 
bona  jure  quodam  patronatus  pacer  afferuit,  $.  i.  infin.de  £00. j^/^ 
§:fin. de Leg.  agn.fucc.  A^tquQ  iu pater avique  paterni  liberis fucccs-  ^ 
fere;  ijnpoteftateconftitutis^  juredominii;  reliquistjurequodim 
pattonatus. 

Ab  hoc  jure  exemta  primum  funt  bona  a  matre  vel  a  matemo 
genepe  profeda  ^  quae  Patribus  non  fuere  acquifita » ni/i  quoad  ufum- 
fru^um .  & in quibus  iiberi  ipfi  haeredem  habere  potuierunt»  L  t»& 
<  mM-CMbon.  matern.  Qupd  deinde  extenfum  fuit  ad  lucra  nupciaiia 
conjugum ,  qui  in  poteftateparentum  adhuc  erant »  &  ip/isiiniiliterf 
non  eorum  pacribus  proprietate  acquirebancur:  unde&  iti  m  h^ 
bere  haeredem  potuerunt ,  L.  i .  d^  LLfeqq.  C.  de  Bon.  qua  lib. 

Igitur  tum  non  fuit  regulariter  alia  harredicas  liberorum  quam 
jboiiii  macernai  &  memoraca  lucra,  cum  reliqua  pacer  |ure  pect/lil 
accuparec.  Unde  tumquaefitum  fuit»  quos  m  illis foonis  hteredei 
liabiturt  ^nt.  Et  ordo  talis  ponftitutus  fuic,  ut primum  fuccede- 
renc  ipforum  liberi:  deinde  fratres  &  forores  ex  eodem  matrimo- 
nio»  unde  jila  bona  profe^a  funci  nati:  tertio  fratres  &  (brores 
ex  fl)io  matrimonio  nati;  &denique#  fifiorum  nuili  fupereflefli^ 
tum  demum  patq  acquirerentur»  L4. C. de Bon. qu£M. Ljjin^C^. 
Cmm.de fmefi 

-'   V      .  Hinc 
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Hitic  jam  «lia  dubia  fuboit*  fum,  8t  mprimis  in  4,1.1%.  d  filiui 
emancfpdtusmortuus  ilc  vivo  patre»  utruraejus  bona  patri  acqui^ 
ri  deberentiv/Wx/ir  §,2r.yA([p*  an  hcx^ditario  jure  ad  fratres  perve* 
nire.  Ec  conftituic  Imp.  haec  quoque  bona  ad  exemplum  macer* 
;  norum  &  lucrcrum  nuptialium  eximenda  eife  ab adauifitionepa* 
triSf  ut  1n  iis  jqtjoque  frlii  haeredes  ab  inteftato  haDere  pofJuit. 
Uode  tertia  hStc  bonorum  fpccies  fa^la  efti  in  qua  filfi  hsredem 
habere  |9roterant  ab.'  int.  fcil.  ( i )  Materna»  d.  L  h  O  de  Bon.  mai^ 
•  {2}  Lucra  nuptialia^  d.  L  t.  C  ae  Bon.  qu^  Hh.  C;  )  Bona  a  filiis 
emaactpatis  vi vo  p^re reli^a  ♦  //.  i.  1 3.  C de Legh.  har. 

Uode  icerum  qusrob3tur«  in  his  bonis  emancipari  quinam  hx^ 

r^des  fifle  dcberent?  Et  conveniens  fuit  juribus  tunteditis,  utin 

his  borns  proxime  fuccederent  fracres  &fororti;emancipati ;  quii  . 

his  ab  Anafbiio  )ura  legitimorum  refervata  fuere:  per%.i04  &  iU 

h  eiigo  exciiilcre  patrem  in  his  quoque  bonis.    Caeterum  in  ffia« 

terms  bonis&lcrcrisnupmiitnisordofuccedendi  jam  antedefini«« 

^ws^iic»  utilli  primumfuccederent»  qui  ex  eodem  matrimonio, 

Ijinde  tiona  iUai&  lucra  pervenere  •  fuccederent » fer  $.  23.  quem  prow 

Wk^  ordinem iiita^lum  &  fiiivum  reliquit  Imp.  in  d.  Li^.  infin.  * 

r    Hinc  vero  jam  omni  luce  evidentius  eft»  textum  d.L  13*  nihtl 

officeie»  minimeque  omnium  ex^prpbari,  paterna  pat;ernis»  ma« 

terffa  materds  dividcnda  effe.    Non  enim  diftingvitur  ibi  inter 

maoerna  &  paterDa»  (ed  inter  matenia  &  reiiqua  emancipati  filii 

b^omoia^  quiio  iltisjam  anteahabuithfieredem»  p^fS.23.    In 

hiii  cxclufopatre»  quianceaeaaa|uirebac»  eos  permific  effe  h«- 

redes»  qui  &  alsas  detunAo  proximi  &  legidmi  euenc»  fctl.  fracres 

.  &;forores»^^.$.20. 

Sed  nec  reliqua  ifta  bona  emancflpaci  foli  pacernp  laceri  qucfica' 
fuDC,  fedjomnibus  fracribus  &fororibus;  &e  concrario  pacer  ipfe 
avique pacerni  exdufi,  A£.  i3.§.i.€^a.  Quinnecmacernafolisma- 
cemis  concefla ;  fed  primum  iis.  qiii  eodem»  cum  deinde»  qui  alio  ma- 
'  ciimooiorndti  »/^r §.  23.  Adiso*  ergoex  iila tege  nonapparec»  patemtK 
patemisjmacernamacernis.dividi^  uc pocius omnia in concrariuni 

pateanCi  .       #• 

Oeoique  coca^quoquecauGi  d.  L 13-  penicus  mutaca  atqoe  invcrla 
eft  per  h!ov^  iig.  &;  proindc  nulium^inde  argumeticum  duci  poceft. 
Etenimcum  pateraviquepaterninonfiiccedebantjurehscredts»  fed 
jurc  dotoini  vel  patrotti^  qua  toca  racio aboiica  dkferNc^ i  i 8.  poft 
...        . .      Ecc  .        «Uam 
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fUfltn  nunquam  dlicer  quarn  m .  hsrede^.  In  d:  L 13.  pacer  tviauc 
paterni  excludfunta  fratribusomnibus:  in  ^.NoV.iiS  anullotri- 
trum;  fed  contra  cum  germanis  conjun6li,  reliquis  omnibusprc- 
lati  funt.  In  d.  L  1 1^  drftirii^io  adhuc  fuitinter  legitimorum  &  co< 
finatorumordines:  iUa  vero peri/. A/bx;.  ti^.cdp,^*  univerfaliccrfeb. 
jata  & in totuiT)  reje^a cft.  Ind.L  i^.  liberi  nondum  habebam  pro-  > 
prium  ha^redem»  ninincertisbonts,  materni^&Iucrisnuptialibasi 
eaque  regularitQr  fola  eorum  erant  haereditas : .  ad  in  d.  Nov*  i  »8*  ia 
pmnibus  bonis  ha^redem  bj^bent  Unde  non  amplius  diftingvi ; 
poteii inter  materna «paterna » & alia ;  fed , perinde Ut aiii , hsredem 
nunc  habent  univerfalem»  qui  in  oinnia  xque  jurafuccedit^mialii 
haeredps^  cudi  oiim  non  h.::berent  ntfiin  ceitis  rebus.  QiHe  rado 
vel  fola  fubruit  intentionem  adverfantium.  In  i.C.  r^^.longealisi 
drdofuccedendiinterfratresfuitf  acinAw.  riF.uccoHatis  (extibis 
patet.  Et  certum  proinde  manifcfti(Iim«mque  eft  >  ex  d.  L 1 3.nihil 
alferri  pofTe  ad  ftabiliendam  pr«di^am  diviijoneih. 

Reliqu©  leg^  jam  nOn  obftjint.  fed  conlentiunt*  Etenirapafi-i 
ftis  conlequens  eft » quod  in  /*.  4-  Cdefecund.  nML  dictcur ,  liberosir 
boois  materni»  &  lucris  nuptialibus  hseredes  nabere  defcendeni 
fuos  9  nec  ea  acquiri  Patri  juredominii  ut  reliqua  bona. 
.  Ita  &in  Nov.84*cap  \.  in  cujus  cafu  patcr  jani  mortuus  fuiri 
Imperator  provocat  ad  priores  leges,  &cxiisc3futn  decidit;  hoc 
faltem  apditp,  quod  quo  ordine  fratres  &  forores  in  bonis  mttcr- 
lais  &  Iqcris  nujJtiaJibus  patre  viva  ante  fuccedebant,  eodetii  &in 
reliquis  bonis  (in  quibus  Jiberi,.quippe  fuiiuris,  hapredemoinm- 
90  habent)  fuccedere  deberent.  De  diviHone  vero  paternoruffl 
&  maternorum  inter  paternam  maternamquc  lineam*  ije  verbuo 
quidem.  , 

^  Similiter  in  L  3.  C.  de  Bon,  q^£  lib.  nihil  rcfertur  de  prsJdiflji  di- 
Yifione,  fed  tantum  dicitur.  quod  lucra  nuptialia  &  bona  ifiaterrw 
non  debeant  jure  pcculii  &  poteftatis^avo  paterno  acquiri  per  ne- 
jjotes,fed,  his  mortuis  nuljisque  fratribus  fnperftitibus,  iiir«h«' 
redis  ad  p^ir?m,  non  iure  pecuJii  ad  avum,  io  cujus  pdteftare f«- 
ter  eft,  pertinere ,  nifi  quoad  ufumfruaum.  Qu»  omniapraBdi^ 
tccurate  cenveniunc.  Atque  ita  eiBuit  &  evanefcit  vaniflifl'"^'^ 
illud  de  diftin<ftione  bonoruni  commentum. 
.  Id  enim  relatu  indignutn ,  &  nimis  ridiculum  videcur ,  quod  qui- 
d^mex%.i.^erqf4afper/cuiq.  acq.  afFerunti  Qut  invidia  ejff  1^^ 
t^pafris  Qccajjoneprofedum.ejl,  hocadeum  rever$i}    Ita^enitP  ^f 

4  '     '   V  hodiC 
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Quis  Ord0    I^^  ToSSESSiONE    SEVlVETU)tr         ^     .4bj 

;  hodie  liberi  hsredem  in  bonis  a  parentibus  acquifids  habere  pdf- 
feot,   fed  femperafcendentes  in  irs  praeferrencur  derendehcious^ 
Kitio  Cctl  dacur,   cur  pcculium  profccHrlum  filiis  non  acqunratur. 
(^iid  hoc  |id  h»redicatcm  eorum ,  qux  filiisacquiGtafunc,  ^ 

Qnod  aucem  Carpzovius /)m.^.  corifi.i^.dejly.  inquit:  Diftin- 
Aionem  bonorura,  ecfiin  fuccetfioneabfogatam,  in  divifiooe  h«-; 
reditacis  obrervandam  eflb»  non  juris  necefiarti  autperpetui,  fed 
arbicrii  iudicis  eft;  qui  de  to  pro  renata  ftatujt,  quod  a^qtiius  mcftv; 
liusqueeft.  .  '  ' 

LiB.  XXXIX.  TiT.  I. 

DE  OPERIS  NOyi  NUNCrATIONE-       ; 

Q^X.QutdreqHiratHr^utoperh  mvintmcUtioriUfiat)' 

RESP,  A  pzvacnunciafuis  requiritur,  utliabeat  jus  in  re,  t..i.f. 
17. Ji.  quia  arcere  alios  a  re  efl  domini ;    (a)  Ut  juret  de  ciu 
Ivmaia,  L.  $.  /.  14.  h^    A  parce  nunciaii  requiritur  ( i )  opus  folo ' 
yundunu -£  i*  %.}: i ^ b.t.L 21.%  ^.b.    ( 2 )  inchoatum  1  nondum  Ojk 
■taen  perfe^tum 5  (3)  novum ,  L.  I.  §.  1 1.  k 

Qy*  II.  Cur  contra  novantem  injuo  verbaliy  in  dtierio ; 
realinunciationeopus/u}  . 

£sp-  Verbali  nunciacioneadvcrfarium  polRflTorem  facimus,  t.  ^*t4t$t.pMg.'f^ 
§. 6.L.  s^^'  loJh  cum  ergo  rem  alcerius  non  poflideamus»  tkQnYtrhlmimmr  * 
pocell  non  verbalis  nunciatio  fieri :  at in  poftro  fundo  fecus ,  ibi  opus  vtrtMU &f.  - 
ooinino  eft  fa6lo ;  nam  qui  onus  in  noftro folofacit, hoc  ipfb  tenec. 
folora  noftrum  natupoUter.    Non  ergo  retinemus  noftram  pofles-* 
fionem.  verbis;  quia  poffeflio  in  mero.^elo  confiftit,  &  atiud  eft 
poifideref   aliud  dicere  fe  poflidere.^   Uti  igitur  ad  acquirehdatii 
poiieflianem  non  fufliciunt  verba ,  ica  nec  ad  retinendam ;  fed  faflo  ^  \ 

opus  eft>  Lj.Je  Mqmr.  velamitt.pojfef.  nec  verba  vaient  contra* 

Hoc.  fii6him  ■  aucem  etiam  aft u  (y mbol  ico  exerceri  poteft » quem- 
admodum  enim  acquiri  poteft  pofleflto  adu  fvmbolico^  quo  reS  cpn- 
ftituituriQOoftrapoteftace,  ita&reciherj&ait^repellippteft;  talis; 
autem  adus^  ja^uslapilli;  quia^oconrinetur  ingreifnsin  fundumi  ^ 
^  ubi  fic jaftus,  animo  prohiUendi.  Idem  quoque  eft,  upublice  per  Pr«-  \ 
tocem  Qunciatio  fit,quia  autore  quoquejudicedefetidicurpoflreffio» 
LC.Ly^dg^quir.vetamutfof. 
.       -  ^       Eeci  Latig- 
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-Litiffime  hanc  qujtftioncmtraaat  On.  Far  inDifp/DeJureejus. 
qtfoijaai  efi,  ^3. 5. /?  10.  feq^  verba  cjus  hxc tlint :  Hinc  vero  de- 
mutnliqiiet,  cur,  fi  alius  innoftrappus  faciat.  nonim  opus  vcrbis 
liuntiandot  amittamuspofleffioncm,  non, filapilJi  jaftu, velaudlorc 
judiec,i.i.$.6  i*f.§  i^/  Nov.dp.nunc.  Nannllejqui  opusin  noflro 
facit.  neccfTajriopoffcflioncm  noftram  ingrcflus cft,.  &p>3rtcm ,  iQ' 
quafacit.animo&corporetenct.  Hunccrgo  niidisvcrbi^noit  de- 
jicimUs,  Ipd  prorfus  amittiipus  poflcil^Qnem»  fi  verbis  tantum  no- 
vum  opustiuhtiamus,  nonauficorpore  ingrcdi»  &altertimeicpefc 
lerc*  Contra,  certum  eft,  retincre  nos  pofleffionem,  fi  intcrdidis 
rctincnda?  coram  judicc  eam  tueamur,  velopusipfum  .expeltendi 
«Itcriusimimalnereflt ,  tnimum  illum  co'ram  Nbtario,  Iapiliis»quos 
ex  opcl^edecerpimus,  ja^is  teftcmur;  eo  enim  jadlu  prohibcndt 
c<|i^€«So>tdfigmficari  exprefletraditutinL.  io.\,$:jg^^uadvitMt  I 
clam.  eumquc  modum  hodic  in  ufu  efle,  &  tcftaco  fter^  folerc  tn-'  ^ 
Aint  Qroenevj.  (h Leg  abrog.adl  5 .  §*  lo.ff^Op.  nov.  nunc.  Vokkmani^^ 
effNotar.apudMeier.CoB^Arg,  eod.tit.%.  i'^.Mindanld^.zx.%o.n^tt^    , 
Undepatct»  quam  prasccps  fit  eorum  fententiat  qui  hanc  difle-jJ 
rcntiam  intcr  verbalcs»   ocrcliquas  nundatfones  ufu  fub^atani,« 
ja^anc;  \i%i  Atindan.dc.3f^*n.to,iu  (qui  idi  cxetnpld  C^merti,   1 
paulo  ance  tf.  16.  allaco ,  probari  putat)  cumque  fecuu,  Hahn.  ai 
yfefinh. ff.de  Op.  nov  nunc.  n  %  adverba  i  Cum  infttO%  Struv,  Syntagnu 
^urMv.Exerci9*Th.%.Lauterb.addt.p,^4l.pr. 

Nemo  enim  dixerit»  ufu  fublataefle  ca,  qux  ex  media  natura 
pofleflionis,  ccrtiflimoque  jure  tradita  funt.  Thefs.  10.  r  1«  &qao- 
tidic  ita  bbfcrvantur.  Atqui  indedefumtumt  &tal4eft»  quoade 
ilovi  operisnunciationcejusquediflcrentiis  jureconftitutum  cft* 
.  ;  An  enim  hodie  pofleflionem,  quam  alius  animo  &  corpore  in* 
vafit ,. nudis  verbisretinemus ?  Et  annon  e  cxintrario » eam  confer- 
vamus  hodie  iudicio  retincnda^  intcrdi^^s»  vel,.ficorpore alterios 
jprohih^ndi  grati^  ingredimur,  idque  folicis  figms  teftamur.  Sane^ 
cum  fuhdi ,  quem  non  poflid^mus.  novam  quojddjcacquiramuspof* 
fcflionem,  fieumpernpsvelaliosingrefli»  gkbamterrs»  autpar- 
tcm  matefi^  cxcilam^  animo  apprehendendi  tnde  ai]lerim«s; 

2uis  neget»  quos  h^lusmodifymbolis  multo  magis  retineaturpos- 
tflio,  quam  habemus:  cum  longe  facilius  ea  renneatur,  quam  ac- 
cfuiratur.  L^io.  %.ptn^ffda  A.A^ K  Et  frivolura  omnino  eft,  quod. 
Mtndanus  ad  exempla  Camersy«  n.  16.  pfovocac:  cum  ibi  dc  hac 
dificrentia»  refpcdlu  pofl^flionis»  nj^  quaefitum  ^ui^em  ^  velcogi<- 
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De  OfERis  i^ovi  NtrwciATioNE,  ^    40^ 

muinfaeric;  fedcanmmdeeo>a(^um,3nhiOTnnifpedenimttfltk>n^ 

mandaca  (ine  claufula  decerni  pollinc.    Et  in  ea  re  in  concrariunt 

Hum-fuic.         >      - 
Ade6Que  raanifeftum  eft,  hoc  teftimoniutoi  de  concraria  prixJ 

ertum  efle ex  erroret  Si eo^  quod  vim  flccduidisr hujus  diiferen^ 
-  ti«  ( quam  liquidam  ex:  ratione  iuris  efle ,  Jam  flpparet t)  nou  fttis      v 
"percepetint. 

Quantopere  pucem  id  ratiode  hujus  differentt^  difleofetlnt* 

&  laboraveHnt  D  0.  ipfi  vulgo  fatcntur.  Vid.  Perez.  C  dt  Of>  nov. 

nunc  Duar.  adfJ  t  c  6.  wrf  Alia  difficultas.  Back^  ai TreuzLvd.^ 

Dlfp>,\Z.  thiJit.EWiJfenKp.z.Di^.iS^tb^ 
^J^^rc^V.  Unde  firmarividctur,  quodd^^  - 

}Cti  Viglius  &Huberu9  queruntur,  podores  qidgis  perinfciciam, 

Juam  per  mutaco&feCuli  mores  juri^  rationeoi  abolevine.  vid^  Huber. 
yMadtitAnfiJetefi.Qfd. 

^.Vl:  Aneti^munmctAre  fo^     tftti fervitutem 
t  ineofiindohahet? 

r'\  rv.  L.un.^. %JeRmiJf.L:6.Jifefv.vind:  Lmt.fMifit. 

IIesf^  Ceffit  nnnciack>  non  ob  d^reflum  iuris^  in  mincJam^r-  ^' 
fed  in  opcre;  quia  opere  illa  via  jam  fublaca  fuic;  adeoque  fru* 
firi  ounciac  •  ne  peragac  facer^i»  miooe  enim  viae  impediedde  ppus 
jam  eft  perfedum.  '  . 

:  Qy.IV.  ^netiamjffiy  quijuffattemadremhayent^, 
^  nunciare  fojjint'^ 

Nv.G.Li.f.i**  Namaparcefadentr»nunciacur^ns4n«p^fo^jc^w  j^ 
na%i.e*prohibectir^M386eri,nonperfiniafdcer^  lJt^t^iMm$^^l^^jft^ 
fi  plures  fint  operis.domitii  i  fufliciruni  ounciari  ,-qira  in  reo  fici^MMitdY» , 
£•5«^  5.  Ir.  &unuQQfiitemcavere^Z.  11' A5-i^.q(ubiDdlvidua^efL/^^ 
Ac  potcft  quis  Jure  &  nomine  domini  nunciare ,  quod &leryus A*^. 
cere  poceft : .  func  eQi^  ^afi  ctfftodfs»  rei  &  eis^cv ftoidia  ^mmiffii 
videtur.Lt.C.Jrfervim.       .     ..    ,  ., 

Q^y.jin/funciatio^^iidijil^ 

fdero  ^t fan^d^ 
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40«,  T    X-ii.  XX:XI3C.  TiT:  II. ;    ^ 

.  O9J.  L.i.%u  h.  ubi  iQterdii^uai  quod  vi  aut  ciam  &c..  dacur,  il , 
qujd  111  loco  facro  veirdnf^ofa^umeft. 

Resp.  Loquicur  de  cauj ,  ubi  jperfeduni  jam  eft  opus :  tunc. enim 
cefTac  fiunciacip  6c  incerdj<^um  iiiuddacuc* 

;    Qv.  yi.  ^rt  moru  mtnciantis  exftingvatur  nunciatio} 

*  t^/ .^itf.W-ljucac  autGfrexftingvi,  firesincegraadhucfic:  fedin  genere  diccn- 

vcdi.  ^^f^    X  duAi,  exftingvi  morcc  nunciancis ;  quia  nunciatiQ  merum  faflum 

'  Mmam^U&ff  pcrfona:  eft  i  qupd  cum  perronji  neceflario  exftift^vicur ,  &  nec  dum 

jex  ea  JiUum  jus  vel  remedium  natuih  <ft ,  quod  ad  haeredes  cranllr« 

pofTet:  femper  efgo  morce  nunciantis  iihitur;  q^ia&<5la  non  tranf« 

eunt.  Idemqueergoeft,  fi  atienaverit;  quiafailaadfingularemfuc- 

ceflbrem  minus  tranfeunt  i  ^.  L.  g.  $•  6, h.    Haeres  ergo  vel  fucce/Tor 

denuonuncUrede^et;  (juiaipfequo^queutdominusjqs^Mhcianiii 

/  fuo  )ure  habet  .,  • 

At  fi  poft  nunciationem  alter  opus  fecit  1  jam  aiSib  &  interdidluHi 
in  <{.  L.  20.  §«  d.  n^icujm  eft' vi vo  nunciaiite «  quod  omniiio  ad  fccredd 
|>ertinet  >  &  perpecuum  cft ,  M  quo  eft  i^  £•  io^  §.  5. 1. 2».  b.  t. 

tiB.  xxxix:  TiT/iL  .;        \    ^ 
I>AMNQ  INFECTO,  ET  DE  SUGGRUNDB; 

ET    PROTECTIONIBUS^ 
Xi^.l^jdn  mandato  njagiftraius  tnunicifalfs,  cautio 

injmgtfoffit^      ;    V.    ;  '  \ 

J^i/rMfVZjMfft  \  FFiRAiXauterb«^./.(edrecliiis negatur,L.a6.$.  r/i4r/;^iyis^^^ 
fnh^^y^^' /\  jubere  caveremagi» imperiieft »  £. 4. dejurisd.  Sed Pr«tor aac 
<j^  ''^^''^^  Prarfes  iis  mandare  debuit  )urisdi(iHonem  fuam  ob  pericu.lum^  ifl  wo^' 
wbirt*    ^^^'  i-i^6. /.X.4.f^/quaratJone hodie omnibus magiftradbus coin- 
m^mp^^       petet;  quia  lege  mandata  intelligitut;   fi  tamen  alteri  jurisdii^io 

cum  aii»-o  mixtoqueimperio»  alteriOie  Uofft  ©ecic^tebarfdt  ^ft  dati» 

jureiliicompetit. 

Qy,  n.  An  cautio  hdc  extr^ordinaria  fer(ecHtiow 

fetatttri   . 

li^.fsanm  /\     Neque  Obst.  Z.  7.  $  t.  X.  5  3'.  b*  labi  «ftio  c^atur. . 
^tf0f^        ilEsp.  Etiam  perfecutiones  nomine  aAionum  veoiunCi 


De  Dams^  Infect.  Et  De  Suggr  Et  PitoTECTio:hJ,    407 

[Qv.in.  j^  etiam  bomjidei poffij^^ 

ffirmatur;  &  vixquxftio  eiTepoteU,  fi adhucefk  b.  f  pofies-zitf/./^sf.  /j^' 
fori  quia. tunc  habetur  pro  domino  1  &  nomine  fuo , non  alieno.^»'»*  d^mmus 
net}  fi  vcro  lisci  raovetur ,  coque  definat efTe  bonse  fidei  pofTeirofj^fJlf^  *^*^ 
*bet  adhuc  cavere,  ne  ipfi  fcientia  rei  alien^  profic;  &  melioris^* 
;  conditipms»,  qtiam  b.  f.  pofreiTor,  qui  nefcit  rem  eile  alieoam» 

At  b.  f.  pofleffbri,  qui  a  non  domino  emk",  lite  mota»  caveri 
\WtL  13.  §j. 9. /?.  /L.  1 1.  A.  { ubi excipitur folus creditor  pignoris.) 
juia  cxodib  cautionis  res  fafti  ^ft^  &  aiftio,  quae  noii  datur  ej, qui 
|m  fcit,  rem  alienam  efle,  aij,  L  43.  S.  i.  de  Acq.  r^.  dom.  led 
^uiritur  hic  bona  fidcs  etiam  eo  tempore,  quoagitur.  -  ^ 

At  l)enc  notandum ,  hunc  b.  £  pofleflbrem  repromittere  faltem*  '  ^  "^ 

tanquamfuo  nomine  ppflidens»  non  vero  utisdare  tanquam  pofli- 
densalieno  iiomine.a.i.  ij.^n       .' 

'    Qy,  IV*  ^n  fmBuarius  caveat?      *^ 

LDhsp.    Cavet  ipfl  domino  ratione  operis,  quod  ficit,  ne  rtiLMt.t^ii^fst* 
IVddnrrino  ooceat,  non  vero  ratione  ardium,  quae  forte  ruinofxverb.  ^>-\ 

.  fmA  n6n  reficiuntur  a  fruetuario :  n:im  ha6>enus  fttis  cautum  e&fi^^'^  <^* 
domino  ordinario  remedio  cau  tionis  fru6tuarise ,  boni  viri  arbitrasu 

fi Hfiirjim.  1^.20.  L^  tB  %'^'Verfergo&c.  h.i.  ^      • 

Contra  dominus  cavet  fru<^udrip  tantum  de  vitio  foii,  non« 

^iim fd-Lio.d  L.ii.§,2:  quia  refeAio  ad  ejus  ipfius  ( domini ) 

oriuspertinet,  d.  L.20.  quff  proinde  contrariatur,  d.L.i%* 

Qy.  V;  \/in  ex  fecundo  decreto  magijlratus  munici- 
palis  mittere  foffit? 

NEGATURi    quia  haec  parsipfi  delata  fpecialiter  non  eft  a  Vt^n^-ZMif.  fM^.  tsa^ 
tore,  Z.4.  §.  /^b.    At  hodie  etlam  roinoribus  magiftratibus^^-  ^f? 
'peciaiiter  c?oncefla  videtur :.  nifi  civilium  jurisdi<ftionum  gradus  in  ^^  ^' 
oco  fint  •  quia  magls  imperii  eft,  quam  jurisdi^ionis.       .      ' 

LiB  XXXIX.  TiT.  TII.       '    ^  • 

)E  AQUA  ET  AQU^  PLUVI^  ARCEND^- 

.     Qy*  j^n  a^io  hdc  fit  in^rem  fcripta?  s^ifmt.' 

^EOATUR*, fedex nalura rei contra pofleflbrem datur;  quta  agitur ^^- ^^m^ 
^  ad  feftitutionem  operis?  rcftituere  autem  noripoteft,  «i^  i»4r*w'*  ^  ^ 

•  '     qui^  ^ 


y 


LdUt  ^ 


4©$  CiB.  XXXIX*  TiT.  UL  De  A/tiSK  Et  A-oy*  Ploy.  Ant. 

Sui  opqs  £i£lum  paflidecj  u&i  iii  noxalibus  &  nd  AXhi^banduni  g  ffd 
cgcf  iriftar  fervitutum  eompetki  feapotius  ex  fervitucis  natunlis 
fixceflu,  &  agit  fuperior  contra  inferiorem,  ne  naturalem  ^qdc 
irurfum  opere  inhibieM,  qux  aftioconfeflbriac  fimilis  eft. 

LiB.  XKXIX.    TiT.  IV.    . 

DE  PUBLICANIS  ET  VECTIGALIBUS.    . 

Q^X.AHdMblum^quadrHplHM^quodaBioneexedi&t 
'contrapumcamsperfequimHr^etiamrt^ 

JV'  Sr4'  0L  FFIRM  AT URi  Jy-  5«  §-  I-i'  9;§'  S-^f 

fff#if    /*    Obj.  Zi.i-§. 4'*- ublaiHodicicurpoenal's. 
'•  Resp    Poenali  aflione  liberari  dicitur,  quirem  refticuic^  q«ii 

popnam  ex  ea  non  cogicur  foJvere  re  refticuu^  non  quia  mera  poeni 
C^  ^  quin  dicuntur  quoquc  poenales,^quia  fimplum  quoqvie  fequiwi 
pacuram  poww » ut  in  L  16,  §.f,  Quodfnet.  cauf  > 

C^.lli  tinde dicantur commijpat  j 

RESP,  Apugw.qu«coratj)itti.dicitur,  dumiiKifMC»&9ppfi«ttif  ! 
ad  ea » quanliret(^o  cono^a  legeni  fiunc :  nam  quia  poemt  contn 
transg^eflbrem  lege  ftacuta  efti  in  eo  momenco»  quo  cofltrt 
legem  peccatur»  poena  commiiTa  eft.    Vid.  ktefaft.  tit.  itU^   \ 

Qv-ni-  jin^firiauta^elaHriga^veBigdno^^ 
ipfAmrcescadantincomrniJfHmyaj^^^ 

nautAn^vis^^auri^^eqiii^c. 

vm*  ^^^.4^.T)3fterius  affirmatur :  nam  ( i )  cbmm  fliim  fupppnit  defraudaiio^ 
vcrb!  vpn    jL   npm  vci^ij^alium ,  I.  M*  L.  1  i.C.ilr  PuH  &ve^.  Sc  contra  eum 
inm./       obtinecquicrimencontraxit,  £  f4.^/r.Z.-8./)r;^tf^ir.  adeoquequi! 
dolo  egit  J  &  ideo  punitur;  at  dominus  mercium  neque  de/riO- 
davit  ve<aigali  adeoqtie  nec  do!i,  necf  driminis  rieus  eH»  Indequc 
ncc poenara  pati  poteft.   Sane {2) resduriifiiBa  foret,  fi doniintu 
mcrckifn  ol>  dpJfjm  a^jfipa  vel  nnuti^^jJuniri  dcbereci  cum  naturf 
'  .  regula  fit,  rieminem  ex^alieno  deiiflo  poenim  pati  deberc.    Eq"^' 
^  .  .^    dem  ( 3  )  non  (ijfflcii  racio ;  impu^ari.doftiind ,  quod  -Qlegedt  Sriu^ 
'  * "    dulofum  nautam  &c.  ham.m3la htec  cle^iopciraen  ijon,  infeBt,qu*i 
requiri^ur  in  mi^tena  com^ifli.    CifmineKiotiim  bk 
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c^irti  natifailiiiti  &j>lr*ftimtio  «ftpfobottiticecflninr!,  &c.  hihil 
wgo  ^iffiiubttlpoteftfef  r  qtii  bom  frde  merces  fuas  cotntfiittic  di. 
i^ui  ftildf^-.op^rani  public*  locare  pro  transv^el^iidis  roercibus.  Id- 
^tife  ^^)i}?ttri}s  verbis  ^uooue  tradlturitt  Z.  g.  f.i.ffl^JiPuk/ic.  & 
veS.uQl^'  fieet  utiits cdhsn^duttl  r6m comnranefificfiuBl refltgaU 
ttibHpiW;*'fcathen^  pdrtioAie^  cfeteris ;fioii  auiefuntur.  Sed  &  (O  ii^ 
Lfin.  /.  I  i.eod.  dominus  noti  pimkur  e^t  fadto  ooloni  &(el^vi,  qii 
^norofite  Pominp  ferruiq  Jfecere,  ^deoque  mala  ele^^ip  coloni 
Vef  fe^Vi  jn  ddllcflsndn  Jmputatur  Domibfb.  /lta'(<)  m  L/n.§.i. 
r«i(.d(!^itiirft  mwc^tpij*  cpihiniii;  t^s.peeiifiafes  (quedpinm 
mtk  effe  in  ea  cauOi»  fed.foIuni  hoc»,^quod  I^B^  proprh  nomne la 
commifluto  Jfiddit.  Qjntl  (t)  h^fcet  mercet  ijliclttfct^ehli^^  ta« 
men  (i  iHi,  qubs  dothinus  «legit»^  aiiVeflte  ^ijinerance  domiiro  iN 
ifciteaii<fuidnavi  impofueris^tmis  non  committitur^ 

Ne^i  o ft  s r.  Lxk>.  §.  %tjom.  L 23.  j^ d^  >lfjii.  L.icsC£  Pr0^ 
fut  L^Jl^^-4^  Nsui.^aup.  in  quibus  omnibus  itemtno  impuiacurt 

''  quodmudulofi  hominis  operam  elegerit.  In  £.  60*  doniinus ,  qui 
mulionem  mihi  locat.  tenetur  ex  mala  ele^tdndi '  fr  negi^htia^ 
it(\A*ftitis  i^^ltiS metis  peric:  in  L^^.fyde Min.  domino»  qui  mir 
Hftori  negdtitf  Ibfi  cbrfiiflititf  WM  ffttcorricttrt  tjui^  ei  impucatnr, 
^odtali-cdftirtiift^it;  iin  Lto.  C  di  Frodor.  neghgemia  umverfiiiiB 
nocet  domino  ob  malatft  gledronetta ;  in  Lf,  %  4*  Vaut.  iauf.  esc» 
ircitdre^t  datDn6tum^ho(^itibus^»  tum  aoiisr  quorum  opefam- 
elegk,  dito,  tenetiA.  Pari  igitur  ratrone  etiam  ex  mala  ele^ia- 
ne  videtur  tetieri  Is,  qui  fraudulofb  nauts  merces  commifit.  Ve* 
rum  infignis  ratio  differentis  hic  fubeft:  nam  ( i )  falfum  eft  t  d6* 
minum  elegifTe  aurigaih;  auiigiehim  publiceprofitetur  veiSluram» 
&6peram  luam  locare  foret,  natUra  autem  <;ommetoiarum  ea  eft^ 
ut  neceffarto  opera  aurigarum  meccatpr  uti  debe^ti  dominus  igi« 
tur  hon  t^m  eiegit,  qUam  neceffit^te  coa^us,  resiuias  ei^ommi- 
fit  Sane  (a)  mercator  aurigxvei^igai  folvuidum  dedit,  (nara 
ft^  ve^liMte^  prejtao^ubque  c^trn^ur  ve^ligal,)  eo^ue  magislni- 
quum  fdretfinnoGentem  ddminum  ex  dolo  aurig^e  re  fua  privare 
velle.  Alias(3)  exeadem  ratrone  fequerenjr,  quod  fiopifex,  cu- 
fis  opeYltA  conduxi,  deiicienda  vel  efiutidendo  damnum  dederit» 
contra  me  de  d^iiino  dato  agi  pofilet;  quia  mihi  imputari  deberei^ 

vifubd ^eri  rfegligentis  vel  impnidentis  opificis  ufus  fim.    Sed  & 
(4)ponamUS,  domittumex  malaele^Honeaurigae/adeoque  quafi 
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e^fdelidfo,    ceneritt  injtire  nOnaliusefft^<^»s  malseledicm^ 
quam  quod  damnum  inde  <iaeuni  refarcir^*  npn  ver^^^Hdilucrv 
criminisque  abeleclo  commiffj  pdenam  fuiiire.debedtK}.  ^Jeqae^- 
libi  dicitur,  quod  elig.ens  ultra  damnum  datiim  aliqufd  mm^ 
'^  nedum  quod  crimina  ab  ele^lo  cotnmiiTa  ei  icnpiifari  debea/ir.  •     ^ 
Atque  hanc  fententlam  disfenduntJLMl.  p^g^  f  y  f .  ibiqucBoQtf^k 

turrefarciredammmatatromhusdatum^^^ 
.  condu6tum  nan  hahuerim  tranfeuntes  ? 

ft^.p*iff(^AffitiuArvR,arg.Li.  l.ii;pr.  deOff.Praf.  Li.%.i2Ji($ 
rtrh.  j:vinmj\  ^Pr^ea.urb.  L 7.  $.  8-  &9' C  deOfPraf  Pr^f.  Afr.  ubi Pr* 
^^^^'^ldes  jMrOvincic  purgire  pravincwma  malis  hominibus  teneatur: 

.nam  ob  id  quQque  ve^tigal  fol vicur  ^  uc  tutuiQ  fit iter.  Vid.  Ui^  i 

ibiqu^Dd.  ^ 

Resp.  Ibi  exLe^elmperii  cav^turfpeciali  conduduif  quonoB 
CTCcIuditur  reftitutio ex  jure communir  quin  femper nniag^ftranv^ 
tacite  dare  condudum  intelHgitur  vi  officil  Atqtie  ita  in  §  jj«  ^ 
J?./«dicitur»  quodtututndebeatprxftareiter.    . 

Sane  Gum  ipfe  diflentiens  jCarpxovius  p.  2«  q.  91.  n.  6h  hvsV^ 
poenam  contra  magiftratum  negligentem  eiTe  arbitratiaQi  1  mifliffi^ 
poend^  eft»  ut  fimplum  reftituatur  culpa  ablacum.    . 

LiF.  XXXIX.  TiT.  V. 

DE    DONATIONIBUS. 

Q^A.jdnpa(^umyquaJitdonatio^/itlegitimm? 

J^-^^-««r  4  FFIKMATUR,  Z.Jf.§./C.*.       .   ■      .\     '         ■     ^ - 

l!tfi  •  ^  ^^J-  ^-  '7i  C.de  m  inftr.L%rC  dt  His^  qu^vimetm 
Mjttjp. /i^m.^  g^^^^^^  ^    , 

Resp.  Vdce  ^enerali  contra^us  paflum  quoqup  conrincwn 
urg.  L  20,  de  ^udic  fed  &  fieri  quoque  per  contraiJlum  potefti  ^^ 
per  ftipulationem ,  &  turic  erit  comra^us. 
.  Vmnius  ad%  %rb..n.%.  diftingvit, an  quis  verKs de  praefenci  d^, 
imveritfanyerbisdefuturo;  illocafueffepaflum  legitimum»  ^^ 
:Im9c;  ied  pofiquam  Imperacbr  ex  hoc  paito  adionem  dedit»  ucro- 


■ 


l 
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[ue  cafii  ea  loccqn  habebir,  inprifh^VcM^l  eir^gQhio  liogijaB  glbrma- 
ii<r«  verba  illa  ;  ic^  wili  bit  fdtfcndcttf  obiigacioaenfi  de  prsfenti'^  ^   . 
nFeranc« 

C^,\i»  ^n mjinuath  donationh fariMjpUU^  \. 

coK4in7fm^ovifet4nif\judfce? 

A-FFiRMATui^;.  quia  donatio  ibi  fieiiinceiligiturt  ubiinlinuacur;£«i>/.>4'.0yk 
r&  fictocipfo\:ompeceri8  eff;  quia  donacio  coraoi  cofit,£.a7.*«*'*^^ 
^..30  CTA.  'l>   ■     ■  :.  .   .    »  •■..  .  .  ^*'A  • 

,  ^^sp.  Siimulfr^jeftin  urb.e-regkK  (cil.  GiniyndnopoU,  9^         ;,.;  ' 
cv ves  non  depe^iic in  municipiis  dbnationes  in^nuare ;  quia  inde-''  .:\ 

.  *»•--  .■*•■■•>•■■-,'•  r-  •■,.•■■'    ^    ■         '  .• 

corum  id  videtur. 
.  Vid.  ^r^y^-  ^io»*»  Bergav.^  Refil  hjr^-^f  .Iminobiliuidi  donatio* ' 
T%^  in  loi^  Vei  0ta?  conficmaadas  eOe  in  .Saxon^  ^iriidic  Carfzon, . 

\  (^flil»;,^nJo'nM 

>  \:\.i['  .ihaheaimjimtatiOtte?  i 

NEG.  quiaomne  jurameocum,  qu<c>d  fine  pyaejudiciqanitiis  Ux-iMt.ptg.i^i 
vari  poteft .  implendum  e&tLqjif.pi  ?  «j  ^,  iBitfutGail.  Phil.  uf.pr.  ▼«*•  jf«r«- 
ii^.L,ssf(^a2^««2-l^'»'*4.  i4>J^itadiecifumi-efect.  mmtt^t,' 

DissENt.  (>r/>2«V.p.a.f.42.</.t^'quiainfinnatitfcftdeeflentia,  ^  • 
donatiorMS]..iusiuran.dumautem.nonup|}Iet  nu^^  '  ,      ' 

'  RESp.-\))'tmo  infinuatio  noaeft.de.eiirentia  doaationis,  ied 
fQlenjiic?s/akem.n,qc^flaria^     ..  '    .!.:,',!.'.'.''.•';/.:'.*' 
'  RESP.)(iO  nullii3tes6ivjldsfetiamjuiamentum&^  -. 

Cv;  l Yi  -^n  mnoTi  citratorem  non  hahens  ,•  atcedente 
\^i^e^^fle<i^<lt(id^i^e-p<ijitt-; 


lttEG.'"nati)  minvrv  iiuf^fthAibo  >ha\)6h8;'  d^nnfa  Bgit  &  9Sm\'lt/m\tH' «». 
iS  niftrat ,L.i.C.de  In  integr. reft.  fe.d Teftitl|itui- ;  quia  ex Kibrico  wA..  »« ««»*» 
tttacistlDnafleceiifetta'*,  l^slfr.^eMm^  'Nequejudex  aitf  i^confl:*!-^'****^*- 
totus,  ut  fuppleat  hunc  defe^um  decreto,  fed  daco  cumores'    .. ^ 


eO"lC' 


Ff£a  Q^i 


•  d*f^ — Ji^m-*»- 


:^:^^^gg^^fv^^^  f^. • -^iSM&y^jfcbgj^ ■  ^7 
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♦(^iVjjrttf*  VTegatur  ;  quia  bater  per  filiuni  donaret  coojugi,:  id  cuius  po- 
p^ijs^*  vcrb. .  11  teftatefilius  eft.  Et  hoc  expreffe  ita  traditur  in  Z  3.  §. 4.  i^  Dw. 

Resp.  Ibi  exprcffe  id  ad  tmdneipatos  rQftringikir^ ' 

'  Q^*  VI»  .^^  doaaih  Qmmum  homrum  ^le4t,  & 

quidnamfuheacontineatur? 

iM^/iV.0».|3ESP._Valetom[inuio  i]onatb  oinnium  bonorumjr  quU  is.'q)ii 
Terb.f«MM>  JR^  dbnat»  de  fuodirponic.  nec vlliLexitnpeditrCont  Z.'.9'$''-/ 

tefi.l.ii,%.f.h.  .,  ■■■■y 

*  Equidem  ^bjtare  vidfetut  ,'*|ijod  «fllmatur  teftaHifmtl'66Ho .  flo» 

attferringquic ,  i.5^3.]f>r.Vif 'P^«4- «^P*'^-^**^' ^  ^^^ 

ni  tefliamenti  fa^ionem:  nam  teftaineotum  fieri  poceft.etfiwtaV 

quisinbQni&babeat»  n^dQCUceIa».delereaUenQ>  ^4e|i(|lM*b^d"' 

'     quis  poft  morcem  fieri  vult.  (s)  Non  ipii  adimi^ut ,  fed  ipw  fibi  luo 

i^oadimit.  (3)  Si nihll habec»de.quo  Mftecur;id non  eft  propnr 

^f^«miuriR,.f^dbo.nQiW'    . 
^      C^j.(i)  Li6.it.itfjttr.patr."       "        ''.'.  ,, 

Resp.  Ibi  alienjtioin  ftaudem.p(|troni  figbac; 
Obj.  (a) qiiQd dqqatio  Ojtj^iciibi^^fii^giliiarjj^  quo  utux^tfiw^ 
norum  transferri  nequic  .     ,  /  . 

Resp.  Bqm,  ^ip  pon  t^ijt^uans,  ^rj|)(eriitas  tr^iis^^ 
ihdeapp»ret>quia'bnuscumbbnis  noncr^iiii.t. '         ■  ,  ,. . 

Praxis  pxQ-  npf^  lci^)?nti»,tpjliiat,  /3»*,  C!jif  t^ottat.  {.'  g:  ^  i^- 

d.9.  Equideth  C8rfz.L.  5.  J2.^5.pro  negativa  refpondet,  Kd  in/'i' 

c^}3 1^.  z£.  cpniana.riam^^i*'!'^  verius  ftacUi^  ^^  Qt^4^p^.  Giftf%  ^^ 

n^.^Bocer.  cl.  i.^d^i^.  n.ifi.Groem.adL  3  j.  $.  4..  ^.  deDonat.'Autu0f- 

iUd.Crot.introd.  I.?.jt\§?;  HfcjB»><»w/L,*:^a^.>i.  i^i/,/./.2.0'  »^7* 

,     ^p.^eifir>fs$,d^mio^^:i9Kfif]Pmif^&^^Par.%p:blfif^f^^ 

■  ,.       ,^-  S>io.i$';iri!f!v.|.g.^./^^fr^^^'  •>  v-.i-.  .••.  ■"  -  ■-  ■'.' 

xiftaii^itmr.    Ac  qu8|rittir:  an  fub  dppA((p|i^  pQiiiiu.o  ^QapfUflDi  eciau)  ,cQP<^' 

*foW.rerb.      luapcurjjjri^^  ,.  ,,   ,  ;  1  ,,  i  . 

'  a  .-.•.iv 


/-'Si?j»r  »S2^aaa*c;*iisae»»>« 


^     ■  ...  i 

'l»iTP^^'i^P»ii»?WPeiTi  effe  ftriai  jqris,  inOe^aeeaTion  contineri 

Hesp:  Utiquejura  imelliguntur  cxprefla,  quia  fubbom?  com- 
prclienduntur.      • 

ftriBijms? 


Qy.VIH.  JnufwrAiJelfru^mexre 
deheanftnA 


UESP   t/y&r^xdonafiornonptatftat;  .qoia  negothiqi  eft  ftriaHu^^^^ 
ttAttinftriaiiuns}«aiciis.Z.3S.$.M<ft^''.    ^'  •;-.  •'-'./      >rj^*'- 

'^R^s^.^loQuitur  ^^  cdrqiirftiridum4onaYit,a4e^^^^ 

dit.  &a6mimq.ivtranstuIit,&ittmn'P<>ffidere  co^«.non<l«'P*; 

a^aSeft.    Hocww  ipparetexeo.qiiiajuftipianosdepiuni 

«wXKem"  cdit.  Jpre^^^^^ 

bat  wnifditionn>«'?»«xv.oceT^^^^^ 

SS.quiaju^^ranaumi^nteinj^^^^  ' 

i^oc^ukegoiioftriaijiurisftl^^^^^  .      „   . 

Qv.IX.  QmdfainQgciQf4Aina(0,^^(!irf4 

edmjans? 

i  {^»5&Vc4"i;^n£;^^^^^^    . 


^  -M*. 
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(3)  Idem  ucrobique  eft  moribus  d:Lf.\i6ct^\  quicquid  moribtiSi 
tjfeu  eK  interpretatione  JGtorum.  L%.  §.  5.  O./)  conftitucum  eftin 
qiierela  itioflicibn  ceftamenti»  lllud  etiam  obfervari  debet  in  que< 

"  rela  inoflSciofae  donationis:  querelam  ^autem  inofficiofi  teftamen- 
t i  moribus  i  n trodudam  effe  appare^  ex  pr.  Infi.  rbi  1  indu^um  ejl  &c. 
de  Inofiefi. 

^fferc  j^mi^i  querel^  indificiols  donationis  a  (^uerela?inafficiofi 
teftamenti  (i)  qued  Hb^irdetur  contra  teftameiUum,  ilfaconmAo' 
nationero  i  (2)  per  bauc  refcinditur  totum  teftamentum ,  !•  g. §•  16, 

•  JL.  13.  A  Z^^fflinofiefirpet  iZ(W»* refcindicur  donariotantuiBAjsque 
ad  Jegitimam.  Vid,  in/K  «i.  9.  .(  a )  ^*<^  a^ffu  propter  juftas  exhaew- 
daaonis  caufas  cxpreflksio  ^ov.  j  1 5.  H^c  Cfiflkt  tantum  propt« 
caufas  Ui^racitudinis  qute  rec^nfentur  ia  L  g.  C  defi^.  m>  Vii 

f^ov.^i^tnftn.'^       -^....»     rw    •    ,     .     ' 

^§.  lil.   Eft  hec  querela  |aolficip.fe  dpnationis  a<^io  Civilis/f 

Q  imf  don.    ReVocatorf a  ^.  7,  Eod^  Subfidjaria ,  t .  2.  L  4.  C  Fd. 

'.'   ^qjja  agitur  ad  legitiniani  ijiut  ^ijQd.legmn^^^         ex  immenfis  do- 

r/jiationmus  tariquahi  ino%iQu*  viodicinoa'nb.  £.  y.Z.  y.Lp.  Ht 

Vj::^.Eod.  -:,/.     V  :"^'-^;   ':'  \\^\'  '"  '' .  \' 

Unde  corift^t,  fi  plures  dbnatTohes  Fa<^s  fiirit»  fufficere  fi  dmdef 
cpfijUQ^im  funua&  filtiuD  ak|^tima  excludsnt^  fum  quia  l^ges .  qut 
^onationem  iqo^Rcioiamreicindunti,  jde  pluribuj^ doriationibus lof 
^uunturL.  8. ibit  y?il?^/^i^ir  man^em patfimQniufnJuun^^^ 
Bus  in  unum  filium  coUdtts  exhaufi^e  &c^  ^ i/^^donat um efi prort* 
iione  i]uart£  adinftar  inofficiofi  tefidmenti  cdnvt3t  dirhinuetur:  Cit 
Irtbff.  don.Conf.L.  1.  ibj^/a&isdonatiQniliusfive^in  ^uosdam ^lftrii 
five  in  exirdneos  &c.  L3.  ibi>  immenfis  donaftpnrbus.  L  4-  ibi,  iff- 
ntodicfisdonationes^  L  s.  ibi,; per  donftiones  :\^acuas ficreti:  L6. ibj» 
cuni  aonationibiit  idftatrim  ttium  coUatlsl  L.7.  ibi,  Jm  bis  donitim 
bus  &c.  C.  de  Inof.  donat.  Nov.9Z*  ibi ,  ^tuequam  donationibus exhei^ 
riretur.  et  mox ,  qui  donationibus  bonpratifunt ,  item»  propterfaSoM 
in  donafionibus  ifjmepfitatem.  'Tum.  auiae^dem  ratioeft,  ]jluribw 
enim  his  doriatjonibusexetuduhturMvbdri^^i  t(^itiri^^  daiar> 
ipfis  debetur:  7iw  quia  pleriq^je  Dd. ite  fentiuntvfnir.  iait  Cb* 
'    defi.&uItiPerez.C.h,n.6. 

*   P I s sl ^' T I T  Brunn  .lad  l.i ;  C.  iftof  don.  m  )y  qui  pucat  primiB 
donatioriem  fiinoftidola  nali^ft,^nonfelbilidi;  cMficUtnf^cuodi. 
^    donatiorie  jun^a  liegitima»  prsft^udiciiSiyi  flidk r  quitf  ptJlrtM^dttMtiii 
itoli  fuit  praMbiiai  in%ue  jcs  qttif^ 
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"   Resp^  Prim«  donationi  legc  ineft  condicio  uc  vtileat  fi  ali«  non  . 
|equaiuur,quibOs  juniflis  Jegicimc  prsejudicium  fit.^  Sane  aliastota 
dii^britio  hyjiis  l^gis  everti  poilet,  modkas  dohationes  Teitorati» 
vjcjbus  faciendo.  ,  .  '  ^ 

,  §  J V^  Requiritur  ?d  hanc querelam (i)I)cfUfth  rite  fafta :  Unde 
,nondatur,fi  donatio  eft  ipfo  )ure  nulla,  uti  fi  fitei  qui  in  poteftatfs 
ddnantiseft  conftitutus :  tunc  enim  reliqui  hsredes  agunt  familie 
ercifcundfle  judicio  L.  4. 1 6.  C.  h,  ibique  Brunnem.  { iodex  tamen ,  fi 
caeteris  legirima  falva  eft,  fequitur  voluntatem  p5tris  d/t^^y 
(2)  Exclufio  iniqua  :  Secus  ergo  fi  querent^s  ingrati  fiierintj 
Uov,  92.  Cauf^  aucem  ingratitudinis  recenlencur  in  t./  6. Rev.  doni 
IjM.CQnip.foL^^^. 

§,  V.    Datur  h0?c  querela  pmriibuS,  quibus  debetur  legitirafc' 

L.  I.  i.  ^.Lf.Q  h.    five  ex  teft^mento  five  ab  inteftato  fuccedant.' 

L,i.Clnofaim.  Adeoque  ( i  yLiberis  etiam  legitimis,  &  emanci* 

patis  (^ )  afcendentibus  d.  1 4.  C  ihiaue  Brunn.  ( 3 )  fratribus,  fi  in-> 

\  lami  p^non^ donnum  Gi.  Goth.ad  aJ.fConfrLaut.Conjp.f 

Equidem  ipfi  dohaiori  aliquando  dari  querelam  inouiciofs  do« 

DiSQOQi^putam:  Dd.  ^p»d  BrunheM.adi.  s.CinoJf.Don.  propter  /.f/ 

p.  Eod^    Ver^m  ( 1 )  xatio  quetiel^?  cefiac  in  patre ,  ei  enim  legitima 

*  in  (uis  bonia  non  debecuf>   adeoque  quen  non  poteft:  eamfibi^ 

falvam  non  efle,  (2)  repughat  natura?  legitimae,  quse  non  nifi  ex^ 

tempore  mortis  donacoris  compucari  poceft.    Sane  quamdiu  vivtc 

^onator,  incertum  eft,  an  liberi  in  legitima  ixfi  finc,  quia  augeri^ 

jpoftunt  bona  usque  ad  mbrtcrri;    ^effat  autem  querela  harc  & 

augcantur  poftea  bona ,  ticet  temppre  donationis  inoiliciofa  donati# 

fQcriu  J^ov.  02.  itiifue  Goth. 

NequeoBSTAT  d.ls.C.  Ino^.don.  ubi  dictcur  quod  legitima  ad 
patrimonium  donatqris  reverratur.    -  •    , 

Resp.  Loqqitur  textus  de  pacre  >  qui  de  jure  confulens  Impera* 
torem  Rei^nfum  ac;cepic,  Donacionemomnium  bonoruroeman:- 
cipatis  filiis  fa^Slam.Qb  fupervenientiam  aliorum  liberorura  reva- 
canpofle.    Sed  intelligendurri  hoceft  pofi.tis  terminis  habilibuSf 
niorcuo  nimirum  patre;  Loqui  vero  Impferatores  de  tempore  fti-^ 
turo  patetexipfis  verbis  legis:  iS!  totas  facuUates  tuas^c.  intwam^^ 
dpatosjflios  contuHJii^  id  quod,  ad  ftihnovefidam  inofficiofi  ieflamenMt 
querelam  &6.  liberis  reHncfui  neceffe  efl ,  ex  faSis  donatnmibm  ittr^ 
^8um ,  urfilii  &c.  ^pofiea  naii  debitum  bonorum  fublidiuni  tMfequanturi^ 
adpatrimoniumtuum  NB.  Revjertetvr;    Dicitur  igitur  {^\)  ideo 
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legicimafn  detrahi  ex  donationibus,   ut  fifri  poftei  nati  debiwin 
*  ^oiTorum  (iibfidiutri  confequanttir.  in  le^itima  autem  xftimanaace- 
fpicitur  ad  "tempus  tfibttis :  dicitvtz  (a)  revmitut\  jnimirUm ,  c^ 
exiftonte  &>m(K,tuo  donatore :  QonlBrunn.d.Ls\ 

Obst.  2.  Quod  do.hatio  6b  fupervenientiaifl  liberortfra  ab  ipto 


fibus  liberis;  iion  verd  deraum  tempore  mortisr  Neque  (3) 
^ixitUOT  usque  ad  legicimam ;  fed  tota  refpinditur :  Mnc  (4)  patfif 
renunciare  poteft  hiiic  revocatiofii ,  La^t.  Cotnp^f.  s  f  9.  non  veroci 
ous  fit  in  praejudicium  legitiip»  Laut.  ibi(L  (5)  iUa  durat  aaannos 
^c.ConfBrunn.(tddJ.$. 

.  §.  VL  Haeredibus  prpedi^arum  perforianirti'  fegulirrter  imii 
cempetic  arii  /.  /  C  h.  juriaa  /  6.  %.f.  l  7.  pr.  ff^L  y :  G.  In^.  ttjl. 
Videt^metildut.Comp^folicS^pr. 

.  %.  VIL  Daiur  contra  ebs  qujbus  inofHcJofe  donacum  efti  to 
^ntes>  defcendentes  &  extraneos* 

i  ^  VIIL  ObjeAum  tiujiia  querelsb  fiint  inofficiofi  donationei 
<fri..  tU.  C  inof  don.  ( licet  plUres  tixit.  Vid.  fupr.  $•  3/)  Seciw  dj» 
ft  titulo  onerofo  aliquid  datum  eft  L.  i.  §.  12.  Si  quidinfraud. 

-$.  IX-^  EiFeilus  hujus  querelae  eft,  quod  detur  ad  refcindendnn 

imofficio&m  donationem  l.fC.  b.  ( ^uc  eft  rcmedium  refcindens) 

^  petftioiiem  portionis  debitae  .£.  'i.  £.  2.  ^.  { qa«  eft  remediuil 

nelciflpruni , )  dfe  quo  duplici  remedio  late  egi  fupra  Z.  f .  tit.  2,  f    . 

*^^.  *^f  W-     Admodunf  autem  dilceptatur  ari  tota  .donatio  inoffidofa  refcio- 

Ttrb.  r*f iirr/.  tfaturt 'an  tantum  usque  ad  Jegitimam  ?    Pofferibr  fententra  veriof 

.    cft  (0  per  L.  ?•  C.  inof.  don.  ihu  quod immoderate geJltum  efireom^ 

4««r  (a)  X.8.  pr.  Cj£flJ.  ibi,  quoddonatumejl^pro  ratione  qumd* 

mnuitturi    (3)  ,per  textum  expreflum  in  L.  »7.  §.3.  Leg.  2.  ubiii 

<|Uo4  iJ^offic^^^^?  dpnatum  eft  rton  in  totum  kdpro  dimidia  {o^ 

sbt  legicima  fuiti  Vid.  Gotb.  add,  l)  ttVocaxMvyLaati. pag.  f ^8.  verb. 

$^parte.Wefenb.C.bn.s. 

61SSENTIT  (i)  Faber  conjeSI.  L.3.  hnj.  C  17.  propterZf^  fin.  C 
dfi  inof.  dofr.  ubt  dicitur  qiiefelam  inofficiofae  donatiohis  ifl  omni- 
biis  f?quiparat|i^m  efl«  querelae  inofficibfi  teftamenti,  Atqui  p 
IfMXkQ  touiiiijpipfitio  refciiiditur  Z.8.§*  i6.L.i3.L:z^.jf,Inoftell' 

'•    .    ■        -  ■  •    Rbsf.' 


^  -'^^'^^^^^  '•    ' — ■ — »     -   —  ■  ■'  -■        -     ^«~>-.. — ^_ -    ^  _^ 

•  Rbsp.  L^x  rn  hoc  cafu  fpeciali  non  «quiparavit,  utcxinfpeftio^ 
ne  cextuum  dllegatoruin  jpparet:  Ratto  quoque  djfjferentiae 
fubetl;  Teftartiedtum  enim  non  poteft  pro  parte  relcindi ,  at  ^o- 
natio  poteft. 

1 N 3 T o ,  fallere  hanc  rationem ,  quiaetiMi  per queretam inof- 
ficiofi  teftamenti  aliquahdo  fola  inft^tutio  viri^tur  falvis  tegatis&c. 

Resp.  hQojurenoveiraFumdemumibtrodUiaurti  eft  in  officiofii 
teftamentis,  poftquam  fcil.  Imperator  certas  exhseredationis  caci^ 
fisdeSriivit:  Hoc  jOs  exceftd^rforfdebet  ad  cl6ii&tidn«»  ubi  (t») 
non  (fwfeexhxredadonisobfervantur,  fedlngiratitudinisi  Ncv.921 
w/»..(C)certa  cauftexpriminon  rfebet^  •  ' 

•  Aliier  Dipntit  (2)  Brnm.adl  i.^QIwf  danat:  Qui  diftinguit 
inifr  dolnationetn  tn  extfaileum  collat^m  cum  cohfitiO' fraudendi^ 
kihter  dohatjonem  in  extt^aneum  boltatam  fine  confilio  frtfudandli 
abc  iDaiiquem)tberofum<:um  confiiio:  7A^i9^i^^  cafii*  totam  doha^ 
tionem  refc]ndLait>/?(>r  cafu  tantum  usque  ad  legttiinam :  Eamqu4 
ItftinAiooetii  probat  ex  /  j.cS^  g.  C/w^^fo».  junfta /  87.  §..  3.  hg^  2. 
Nam  iOL  pr4ori(iius  duobus  ti^xtibus^  *'Ubi  de  extran^sagitur ,  111 
gcnere  dicitur  refcindi  debere » cumecQntrario  in  L  97.  qut£  de  ne« 
fdte  {^d^itCff^  expfeffe 'ditpontreu^  prc5:dimidia  fa^tem  redihden. 
«am-efler  VerumhflBcdiftlrt^o'^1)  refelHtur  exL  uC  fnof.donl 
ubUn  revofcartda  donatione  inofftciofa  extranei  &  liberi  conjun* 
guntur/ 'Neque  dici  poteft  ibi  noh  traiSari  cafum  m  quantum 
refetndeh^afcd  krii^feindendatnamiihplicit^dequantitateagitur^ 

fdiadicitut^  fubtknffi4iberis  ijtiariafnpmrtem  nw  hahentibus ,  adeoqutf 
eqi}di^a&Uim'p«tere(x^indendjr  agitur/ qciod  exipfis  aliegattSI 
rextibus;e^ba"omhe*dubium  ponirur f'  Nam  (a)  in  altegata  /.  u 
diferte  cbnrrariuth  dtcttur:  pgitiir  enim  ibi  de  filio  emancipatOf 
adeoqufe  deextraheo»  &dtcitur  quod  npn  tora  donatio  refcinda^ 
tiir,  fedtantufftiV/  quodadfubmovendam  iiftofficiofi^tejhmentiquefe^ 
lam&c.  4il^.H)fMinquikec^^efi{<ide6q\j^  triens  vd  (emtfGs )  eU^fa^ 
ffjislhnati6ni(^usNB:d^traSim  &t.  ^adpatrimonium  danatoris  rever^ 
fatury:  CS)  In  L.  8  mater  id  qubdti marito ipft donatum  eft,  confen-' 
fiJ  patfis  infilium  emancipatum  confert,  &ait  Tmperator  rem  do* 
flatM  ki^pHrii^t^onis^ii^neread  tium  efFe6lum,  ur,  fi  in  fraudem 
fegitttii£<^&li€fU(yrtfmJib€^orumidiiat,id^  Obtineredebeac,  quod 
inifiatt^i^ciftHix'''  At  in  iMti?^  bonisqudddohatuttYeft,  non  iato«' 
tkh  r^ci^liiUiP,  fed'|HHbtwaonequ4rtJr(aItem  NB.dimintli^ 
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i.  g.  ^.Co^>£  HTiS^ft^.  C  /f^<t^  domn.  s.  Qiwrkur  sn  fefcifla  doot-  1 
lianefrudxis  quoq^e  legiiiimae  vindiceniur  a  donacaFio;  Aifirmac 
Tj^fmaci^.L,  jjr^ ^# O^auRif^.  n.  1 3.  Sed coiur^rium  veriastA 
Nam(i)Dominus  interimfa^tuseft  donatarius»  adeoque  jure  jo? 
mimi  jier^epif  firi^ust  -  NecX2>recro  nuUa  rddcKcur  donatio,  fed 
|!efcinditiir  ex  caiMa  foperveniemce.  S^e.  43)  bon»  fid^  po^o( 
tiQcrdt^iir  fru^usZ.i4g./>jr.ifcf  m^dwk^  neditio  ergo  is^ui  ver^do- 

«Awssft^/     .  .     i  /  -%-       ••'  .    •• 

§.'Xy  C^gitiniQ  hic  floo«i]l;p<>itio  pO(iipnis  abinteftacodebi* 
t«,  cM  POffcip!po,ru*nistei»por  i^onacionis  ddhit^  N0V  9^.  c.  u 

-  ibi:  necelfariumbabeaiindillrii^tiimab^f^^^ 
Ihrumi^'^^^^  ex4egeparim%^ant^fm$pjusquam  donaiieHemfi^ 
(fi^ft^  Ad^o  uc  n  cegEipore  mQtl^  noo  laocuffi  in  boms  h^cdo* 
jiMor,  irt  Wva.fiiHs  fic  ms^%  paes  (visl  feroi»  fi  5;  aut  pAujres  JiW 
iinc>bofipfi|i9.«  (^uw^onpord  domtioni^  h^ic»r«rcindacur^fla' 
IK^:  d^Nom.^ct^  ■-     ..  ri    •:»  V  ;    .  .,        .        . 

.  $.  :^l.  Ceiia(  hfi^c  (meri^s  C I )  n  alt^d  rem.9dium  dacurt  qukeft 

.^(idiaria  L»:t*/«4,  C.^W^*^<^*(^)  in  doiiatioee  mil^^  ariJ.f  C 

.  Iksto:  Vi^ur  hoc priyifei^um  tflft«nenti  nvKcar*s«fie,» 
l»0«lHafQ  i.OiQ^aofiMnf)  ai^iqu^at,  quod  Cttm  fi^odioftim^rstiodi 
na^ali  concrarium  t  ad  doQaJ^iones  excendi  vix  poceft. 

R£s»*  6dfum  eft  eife  privilegium  tdiamfeoji  milicdris;  NaA 
idom  o^Jn^jc  in  miiic««  qui  jure  comoiuni  ceilacjur  X-  9*  ^«  ^  C  A^^* 
tffi.  Sane,  c«(n  ^ju^jt^Ia  iiiofficiofi  ceft»n«Ki  M  donadonis  ia 
ftmnil)i»s«qj*ipirwtftr4/^  tnefdm^  nulla  mip  dari  po?eft>cur 
poji  eci^m  rVcione  quorela?  in  oi^iiice  dooante;  idem  obcinere  de- 
\^U  quod  ifi  milite  tftftance:  Acque  ica  judiatuni  in  ^^^^ 
Appelkcicmum  iudiej^  in  caufa  Biihnau  c  von  Linden*  Aq.  iV9* 
( j)  Etepfo  quinquennio  %  f  C  Eod.  (4)f fenUnclatione  IVefinb^  C  *• 
i^/»'  (T)  propcer ingrackudinem  l. uCMad, Nov.99<mM 

^.  XIJ.  Ho<i^«. quer^^  ii|Qf]ipi<^fi  dOttationJsceirdrei  &^0' 
iK<3ionem  ex  L^ge  dari  quidanr^xi^inanc,  propter  /Vwy^^  f  J* 
VidBrunp,,  adlf.C^i. t:  Verum  cum  in  d  Novella  qii^rela  inof- 
ficidfae  donacippi^fnton  incrodvi4lai  f^d  iklte0i^aiigiXkentiHi!i  I^>Chd^» 
quod  in  ceft4nifi0!KiSi0ofi<|o(is  definivitimperftlftfif  adidpw€Jpn«* 
€f(t«f>Gi  fic ;  fl^n  ppfi^  4^1  novmn  Jege  iacrpdw^am  «iTe^hHgw/^ 
Ae»»;ajaionl?  aeneffe  npA^xpireflof  qw  ibip  cJfii  eindfMiH^^  'fi^ 
tOQUis  babec,  L  un.  f.  Cond.  i*  legei 


Qv.  X.  j^n  majj>res  ^JmHes  inffAmHdinis  cauft ' 

admitt^aHturt     •    ^    ^ 

NE.Q kr\jyi\^d.L. fiC.de Rtv.im.  ibi:  rr  hls tMttmmoi^  catifty;^V*»^it 
eftenimhMrdi^otitijO  odiofaVirdddqui^teiftringen^t.  Nttnergo^-^^- .»'• 
fcvocatur  donatio^  qaiirAcmal^irtii^tfiefeeje  o<!fec^^^^^     ^^^^^JSiJ*^'^ 
cft  ^^imi  doAatdrisf  f  nili  ex  t .  cauddT  iftgracitudiiii»  e^nceptiim  fit 
Conf.  G^^.p.:&.^.i2.<£3L  On.Par.N^:lH/f.b.ff.ii.Struv.h:p.tf. 
Mfue BvoL  Phif.  Ufpt.  Infl.  Z. a.  EcL i^^n.  it^fiq.  tbique  tfite W. 

Resp*  Pocm  rtec«x  patitate  ratl^t^extentftdefeetv  Fb^d.  /  * . 
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.    D£  MORTIS  CAUSA  DONATIONIBUS 

Qv.  L  ^  donaiio  moriis  caufafit  aBtu  iHtir^^vinios^    \ 
annltimdvokihtasf 

RE  s p.  Quoad  FOAMAQA  e&\ate iateii  vlvos ^  &  ]xln%  fft vqA 
L.  3S*  ^-  i^.  8*  %*3*deBon.  lib.  quia  dubrum  confenfu  fit.    Unde        ^ 
(0.;ta  dontre.  poiTi^fUopiiOf^  ^i^^ 

u(&rarlii&c.  etfi  teftart  rion  jJollTnt:  liain  &nihilcutn  hseredeagi* 
tur,  fed  vivus  cum  vivo,  t.25.  §.  t.b.ar^  L  S9^de O.&A.  (2)  Va* 
ktii  et/i  nemohaeresiic^  vel  icidignus  vei  incipiiCi  L^^Sj  1  i*h.L.f. 
^.7,7.de  HiSf  fu^jit  ipid.  qma  ab  baprede  fiQn  p»&mir.    (3)  Lez  — 

de  non  revocdndb  addi  potefl: «:  4  13*  S- 1*  b.  (4)  Abf^  iquoque 
dohare  poteft «  per  procuratorem ,  nuncium  xjiteras  &c.  £.  f  r .  §,  j^ 
d.Vhn.ifU.viri    (^isomniafeCus-iiiufci^^  VOlunOKibus. 

Qupad  £FFECTUM  autem  &RAtIONEM  PRQBANDI  ell 
infttr  uldmae  voluntaiti?^  L  ^j^-h.-  fl^.:  Far.  Hyp.  Infl.  ^  Dom.  §*  4. 
Hihc  ( I )  requiruntui:  V.  tefteg:  ^^qM^  .&£  m  formsin  pmtaeatp  . 
J^/C^  iS^^4:amea.4]uia  ratio  prQbatioQiE  hic  milicat  >  mepito 
td  e$e<^um  refbrtur»  inprimts  cum  in  ^oomi  uloma  voiuntateb 
(adboque etlam In  illa»  quc  quoadoffedbmftloeiii  ttJiseft)  V.  seftesi 
requivzniur j^L/.Q^jCifdicii^  ;(.2)  Caj^ioMutiana.lociimhahetf 
fi  iridrfe  ^ama'  ddnatum  ITt  fuli  con<)itibhe  poteilativa  negativa» 
Nov. 32.  A44«  §*/•  (3)  Oquiis  fubftitutio  valet» uci.direda  &fidei^ 
.  /Q  Ggg  %  CQm- 


iilter  cdnJuri6lSs,*i/.i.»».  §.  lij^.    f  4) 'Exdemaftiones  cJanturpoft 
inortem»  fcit.  perfonalis  <:€mira^  hseredem  &c.     Hinc  donaurias 
.     Y  '  poft  oiortem  fjt  ipfo  jvir^  doniifiue  &,  vindicarQ.poteft,  etfi  ra 
*     nondum  trtidica  veipofl^ili^^^ggiifla  Ht»  q^ipp<S  quae  Vtvotefbtfire 
^      '        '  aondoQi  valuit  Jure»  L^2jie^Pi^l.  in.^impS^      (  f )  InfpicihM 
-^'      tempqs  morcis  •  i».  22« ibv  -^Hinc  ( 6 }  re^irpcari  a  vivQ:;pdceft»  L.  i/k 
i.  I.  <?.  ^/f  *£?.  JScr/.    (7)  Si  donatarius  prtemoricur^  deficitf  §.i./*A 
(8)  CelJantepericulo  defi€itr§.i  i /•/?•*.  (5)  Ei  detrahitur  Falcidi*  ^ 
X.%7*S:fS*Lf  hC^^4A  F^k^h*^^  Valct interconjugcs, 

N  .vX.  p.  t  {  nO  Ob  cap^c^les  inimisitiiis  revoQata  riijlietur ,  L  3.4 
AaifUjyJeg.]  ^ia)  Arauiv^r^onationis^iidem  «ft.  eCedus  .aciuiod 
legati»  ut  icif.fit  multiplex&nonperpetua,  nec  donatarii  harrdi 
acquiratur»adeoquenecdbnataFiusin  tertiipraejudiciun)  acquireFe 
pomt.;  (^}\  ']>^moiic^|tHei(e  {>C)ftft«  niTt  c^qi  flUo(.<^  t^ftaip^ti  ^ 
fa6lio  pafliva  rqula^donatlo  «ft  ip4  difpo^tip  t  &  ad  formaoi  pei- 
tinet»  acquidtio  ad  en^dunA»  qiTr  &L  diipdficionje  A^domdope 
pritjir,?ts9%i^. '  .^;  .  ^.;  i  \*^  *.  i.^'  .  ••  v3iW.Vw,;i  \\  .  .1  .^-' 
Difl^rentiam  hanc  iqcer  fdrmam  &  e^d^um  rejicit  Vinn.  ai §.  h 
h. «. a.  Vid.  tamen  C///.  /.1?.  i oi  0. 2$.  Xuurt^jiidU  i  v.  /^. /.  G(?/6./i 
t^i.I^\%\lMyi2k:Phik\Jf.pf.hfi.U%^M4^^  \\ 

•  Qy JI.  -^  rec^irafur^  ut  d(mdnsyaheaftefiA>Htnii 

.    f^lonein?,  !>  .    .    , 

ljiif.^:iX^.VrE^ATtfit?  namifilfusfam.  de  advefttfrio  extraordinarid,  ctff 
wb.  fw  km.\\  ceflari  non  poflit,  donare  tatittrti  pbceft;  LxSA.  r.  i&.  fca  ufii' 
h9t  /#/#•  garii  morris  caul»  domFepoiTun^  :^  nam  qtroad  formam  eft  adfl^ 
twMttd*     iiiterv^vos.    -  ^\     •  •  ^  -     ^    .  r 

Ob j.  ( r)  2m  15.  i^.  iri>i  dicitur^  quod  qui  tefiari  poceft»  eciatf 
'     dohare  poflic. 

Respv  Atnon(^ncra,qurdonflr€f,etiam.teftariv  ^ 
r  Obj.  <aj  J^i.S.r.afe31^A«^w.;^      •  *  ,.'     . 

«  Resp.  In  pupillo neucrum vilfet,  is  nec dbfiare,  hec  teHari  pofcft 
Obj.  \%)  Textus  Antttrh^  £37.  §  8-  deDominP,  vir.  ^  ux.junS\ 
t.6.%,iJeJur  Codh.xdeUg,x.  '      ;* '. 

^  R£9F»  Agiintdec6ditiiiis>legaci$&e^  ^ 


..     \0':^'>*". 


:.-:-' 


gjr. 


De 'MoRTis  Cavsa  DoKAT^ioNiBtA  EtCapionibus.  42;r 


A 


Qy.ilL  An  fer  nmcium  donari  poffitl  ■'' 

FFIRMATURi    viZqU.t.         '  L/mt'^a    m' 

Obj.  l.  38.  ibi ;  pnefens  prafemi&c.  h.  t  '  vcth    liu' 

Resp.  Pratfeines  dieunror.  dum  iiterqud  adhuc  in  vjvis  eft,  Scmamfer 
coqieht^^*  &^q}^ppn!fuf  11^^      cauft  'capipni*,  quam^ini/s  #J^lu 
facic,  &  eo  demum  indrtuo/nec  amplius  prarfeiitc,  f^u  ^UR^iftii:^ 
Tatjeradquint,  at^uelta  lion  prarfen»pi;(»fentr<Jat,  fed  mortQoijiid 
&e  vjvisablatoalceracquirit*    ^  ^  .  t^ 

-  Resp.  (a)  Praefcnsdichur.qui.pef  literas  vel  nuncium  praefe^ns 
eff»  i.el  anini68i-volirnt^e.  ^  ■  '  '^t  "  '      "^^ 

AFPiRM ATt/R ;  0  )  3^1^  morrJs . caufa.  donatio  eSk6^u  «ft  inftar £4ii/,/4/.  'fd4. 
iegMl  &  quicquid  juris  hic  obtinct,  idindonationcqiioquavcrb.  idqu^  ^ 
ilfa  /nrfseftrperteocncxpr.in  L.ij.f.deDan.mort.caufL.j.C.eod^^^^'^^' 
ibi:  &  ontnes cg^&us fimatur,  fav^haMt  tHnwavoluntates.  yndo 
(^t)  Quinque  teftes  requirunturi  L^fsC.b.  WAi.qumque^tefttbMS 
ffif&fitf^.i^Atii^  in  omm ulcimaVoltjjitate quittqudteftes  invuno 
^fdmqueheinpvte  debent.  adhiberi  •  qijiae  fant  verba  L.fifCde^ 
Codidli.  Atque  haec  ( 4 )  communis  eft  Dbdtorum  fententia.  Lautk 
Comp:  pa^.^6b.  'Beri:p.'7,\  r.>2. ».  j  j>  ^Pingiz  qud^Jl.  1 3 . ».  i  i^feq.  Wefehb. 
Sonfs^^i^.  6cx/ei^paKt.  xt-Mai^t.^iirispr.  Ctv  pag.  7A%m.6%  Brunnemi 
4ddLiff.fMU0(&cilLm^s.iSiqjfe'^teDd.^ '  •»'.  ^ 

Ciy,  V;  Jii&niinor  ahque curarore,  tS^ille^ em{dura^ 
twemmnhaliHiKmQrtiscaufa^  ,:^ 


fcerit  pupillo,  irfniorriscSWa^dohet. 
'     Resp^  Quia,pupillu$  qon  opteft  mortie  caufa.donarfc    r\ 

Qve  VL  jm  lnrAfta,tw^aot{a^^^  'vrvos  conferrt 

AFFiRMATUR ; . uti rtn. omni  }ii£k^\nmmw%H  &  tftuc a^iO'tctti.£^j;^ w 
tum  difienuin  teaipu»fD(«tis«j7i^  l^  aik:^.  Vk|.  L«/  6'  jQ^ttb  >^    "^ 

Obj.  L«  13./«  (v£^$5«$wfci4fit>i  ilQr(ii9\(%a)|i.(l0iiaKL0  bffijdntor^  j 
.  -;       .  Ggg  3  Rfisp. 


49*  Lw.  XLl.  TiT.  f.   , 

R£S^    Poscft  etiam  fieri  incer  vivos.»  fi  hac^fliftiim,  uc  ftatim 
valeat;  &  cgncum  diiTeracur  exa^lio ;    quin  in  dubio  tsdis  dooatio 
,  ^      ince^Iigitur. 

LiB.  XLL   TiT.  t 

DE  ACQUIRENDO  RERUM  DOMINIO. 

,    Qv.  I.  QuandoMmpmrremvidit^  aUHSprm 

pr^herulity  quisndm  occupajfe  ^vi^ 

LdHi.  fMg.  ;<^i.D  £  s  p.    Qui  prior  apprehendic;  ( i }  quia  occupaca  deinum  ics 

verb.  'vifiu  |\  yid^tur^  ii  eft  in  noftra  cuftodiaf  poteftate  atque  poiTeifionQi 

mpmf^idf.     ^  *j  g^  I  \^\  i  frimipujfeffroncm  eorum  appreHendtrkf^  ^  ibi  r  prim 

poffeffionem  mSustfi&t^  L.  g.  ibi:  nuUa pojfefi^  nifi €arport&4fMf$ 

^"^  .  aafUiri  potefi  &c.  ffl  de  Acqu.  velamitt.  poff.  con£  L*  3 .  $.  i J>  f  i.  ^ 

Non  enim  (2 )  liTCrede  re  difponere  pdifum^  oux  nondum rfin 

snea  poteftate,  aiias  (  3  )  hoftis ,  cflk  urbemobfii^oiu  ciagiCviUvB.* 

que  in  confpe^lu:  faabet  t  revera  )am  occupaifeti^ .  _ 

Obj.  (r)  Lul^.^uieAoq.velamitLpoJf.  ubi  dtQitiir»  qtiod-noi 
o^l^us  fit»  xorpore  &  a(^u  apprehendere  poireifioaem  t  ted  eitffl 
oculis  &  aflfeftu. 

Resp.  Modo  res  ita  in  cohfpe(5(u  iic  •  ut  facultatem  appceheiidefu& 
Jtabeat :  idque  apptret  ex  v^sibis  d^  L  nmn  pro^  traditis  eas  BaBef'h  ^ 
inre  priefenfi  confenferinti  Acteoque  non  prsecifit^ad  occupacionen 
remiiFiuirr  uttem  manu  mea  teneam,  (ed  uc  cenere  poiHm. 

Obj^  (x.)  tisdem  modis  aliquid  finicur,  quibus  confticuittif 1 1^ 

poiTeflio  ^mt  ctitur  iblo  animo  ^  ergo  &  folo  atiimo  acquiiltQr.^ 

>>^  .^.    .^^     ^}^^  lisdcm  modisaliquid  amittitiir,  quibus  coyft^cuicgr^  (y 

«..ui^/    :iyflon  iisdem  modis  aliquid  coi;iftituitur,quibus  finitur..  '  ■ 

:  v^      •  ^^A^fqoe  ka cpn^qfu  Geiuium  obtiner^ ,  ^xemplia  teftacur  3fft 

dius.  ContDd*^pudf^inn.jf.jj^h.Struv.§.au         \ 

,  Qy*  llt  ^n  hodie  m^venta  in  l^tore  maris 

^"  'V'   ■     ^      /cedaih' 0^^  '  l  '-  *  *  -; 

i»o.fMgs^^^  A  YP«MATuiit  fi  ihate  nort  iit  bccdpatumt  nom  tunc,  uDni«^ 
wb^*^*«  Xm  msHiQseft,  racidmfrrvif^ec&tts^  ita  etiam  invenca in  iBom* 
*»»*»•      ^^.pemii\ert|)ertiBfeiir:,Sii«./i^ilb.  Ibcut  veraia^^ 

pacis.    Undefuccioum^  ambarum*  gemmas&csceraibiifW^^ 

filco^ceAuit;:  fi[K*4^,|^ 


rr 


De  ACQyfOTNDO  RERiJM  DliMimo.  •  4fiJ 

Qy.Et  jtinthefaums^$nfmdod9taUmvemu^^ 
cedat,  m^rito? . 

inatrknonio » mftntuin  diinidium  r^mcuere  nxori » per  L.  7.  $  ifti  yeth.  fr^fttr 
M,  matr.    Sed  potius  dicendum ,  the&tnrum  dividi  inier  invento-  ^^^  i^» 
fim  &  uxoreffl^  quia  haecdomina  natoralitreftdotts,  cui  omnia  lu- 
cn Jaris Gemium  ciedum.  Vid  jfSij^.  tfi/Z/^.  23 1  f»^^ 
^  Neque  obftat  d.  L.j.  nam  mdritus  tbi  invenit  thdaurum»  adra** 
qoe  non  qua  maricus»  fed  qua inventor  thenrari  partem  acquirit. 

O  B  j.  L.  6&  4Sf  £.  ^.  ubi  domini  re vocabiles  rem  taoquam  (uam 
vinfiicdnt»  >     - 

Resp.  Maricus  eft  faltem  dominus  revoc^biKs  mtioais  efl&flUttra 
dvilium  f  i^oii  viero  ratione  efie^luum  Juris  Gtt^xxta. 

X^S^.  JnnjAjattiy  em^^^ 

ac^uirant  thefaurtm% 

\Vk  A T.U11 :  oam  funt  ^item  dpQUOi  civiles* •  ^deoque  efTei^us t^tmit 
(altem  dbminii  civilis  ad  eos  pcrtinenc^  qvio  non  refefuncuri^^-W/*; 
lucra  Juris  Genanm:  Sed  &  rdditus  falcem  &  fruaus  fundi  per-^^2^^ 
pecuo  juce  dd  ho^  dominospertinent>  thelaurus  V(^o  non  eft  fru^^' 
ftus  fundi.  . 

DissBNTit  Lautnb.  k  p.  $63.  ex  ratione  Juris  communiSf  ied 
tpie  foetur,  iBortbusquoque  noftram  iententiam  probari. 

Qv*  V.  (^Hidham  interefl  inier  ihefaurum^  ihfuoy^^ 
in  aUeno  inventitm? 

RESP.  CO  Inventor  cbefauri  ittjuo  tocum*  in  aRfna  parcem  qu«-  Lm.  tns^ 
rit.  (z)In /ifaeciidataopera^  in^fiwiionxiificafut  §.3j^./.^**^«* 
'vttb.fortaitb  m.  b.  tl  \n  aliehp  enim  infciis  domini^t  in  iacris  Si  *^' 
fepulchris  inquJrere  ne^s ,  iLun.  C  id  7i)ef,    is  ergo  totus  cedit 
doflw09>  .cQjUsinjuri^iiUC*^ .  (a  )  Ui^^.per ai:te$.iJUcica$  ffivenruS| 
tocus  cedit  mco,  Jn  4^///ii^  ibla  pars  invencoYts:  quia  jtis  domini 
fnnoQefitisdeli^0Hivetii0risauferrinciquit,i/.  t**^^  -  ^  •.    1 

daa  opera  invencus  iiialieno trtbuicur toc^ doaino>  cui fol) fic  ..w .-    /    , 
in)tu4a »  non  «emiHtt  invencJ  per  arfesi  ncc  in  ^o  vel  inlbnti^us    - 
fmtti  aufei^  debed»  atque  pro^  hac  femehcia  tnilitaoe  Pn-egr.  da 
Sfifi.k^^^  i«a*ff.2.  Ale.L.y.fdt'ng*c.  un.  i.BrtmhMdd\L\imn^i* ' 
.  w  Dis- 


N», 


4^'  .^         tlB.  XLITitX 


Dis^N^TiT;^  AVf  ^C*  ^*^  P*'^^^.  ?*?  ulcinio  hdc  cifu ,  quo  p€f  artes 

illicuas  inveriitur  theHufUS  in  alienor.tocu  cedere:  fcd 

cohtra  pars  inventoris  c6dic fifco:  riamquia  in^. L. un.  idftatuicur : 

^x^ .. ^  ...  \in  dominaqii9l:eaceHniui^terris>  eadem.  xmo  edt  in  qua?reflti- 

n^ ;,  \  '.'..' bas^rtelHtcitainaliejio/  ^Aitotum6C:otribuiint,£i^i:.5.^Mril92. 

•  •  -^  •    ^  quos  ro5le  re}icit; Sixtini  tU  Rfg^  A  2.  i:../  ».  j  4# . 

..  Obj.  L  kn.  Cde  Tbef  ubi  ^iuacrens  in  alifino  loco  domino  invieoi 
huic  totrnn thejaurum  reftitueriBtepetuj^:  .odtoi  autemraciomaneb 
ecfi  i  Hicitis  artibus  ouaprar. 

Rcs7.  JmQaratioaiiFwentia(.eft,  quod,  (iarteqtiarrit%roli<lotniiio 
fiaf  injuria ,  iodequQ cotite  diefaurua  doroino.  iedat ;  at  fi  « ce  illicica 
qu2crit,  tunc  in  magiftratuu]  quoque  injurius  efti  cui  protnde  pirs 
doiinquends  acquirictlr,  :. .    .    :  -  t        "  T  .    ♦.: 

Praecerea  iilipca  arte  quam;ens  canijuanfi  faiubemmv  Jegis.teme* 
rator  piinitur^  rf.  L  un.  De  poena  vide  D».  Pax.  in  Difpde  Boij,:^  th. 
.    .        ^.  bene  aucern  n^candiiiTi ;  YTir{$uiahi  di vinatori^  ^noa  kicer  artet 
Vetitas  recenferi.  V  [d..  JCM-  ^^  ^ytr*  L.  z.cii  7^  «.  29. ' 

in  toc0  facro^Vetrelig^^        .  -  .   ,  ' . 

I £sp.  Ad  Fifcwm  pro  parije,  L.  3.  §./r. de^ur.fifi. 

L  Obj.  L^^.h. 
^j  ^ESP.  Agit  de  loco  (acra  &  religiofo  proprio;  ..'qlria  (i )  cum  ca 
conjungitur*  &(2(  alienqidirQdo  opponitur;  .cum  Jocus  publS^ 
Cji^er^uwqAJc  Gt  alienus.,  -^Con^ra  autem  (3)  iny.  i.3.<:oniuQgicor 
ctnrf  pQbifc)s»  adeoljiiedepublicoagit.  Ratitieft,  ijuia  ki  ftcrisfe- 
pulchris  privatis  jus^:  fqijin^  i«  omnibus  retinet  &c.  excepto, 
^^.  .  .      .  quod  ad  ufus  profjnc^s  transferre  nequea?  5  quia,  ijlicitur  non  efieifl 

*...;.., . i"^ f commercio."  /       ^   •> ^  -^  t        .•  - .    V  -  •'>•'-''•    -  • 

.ij  :  Vid^t>pninbf/w:^/^§.3a^  Wt^^lJf^r^lnfiMzJSslil. 

1ft4:Ji>i^jAParfnt^sdj^  "*      \ 

jClv.  y  iL  './^ /-^J^  ^  mareja£iay  prd  defetii^aihahe^tur^. 

TMMi  tsf  ftfi  W^^GAtu»^;  f«djpif9deperdita»t.2i..S.i.iif  Af.iy^Z/tfrt^^^ 

-vS>; iii/m^i^  .9>  §i/ /.•&M4-5hiPf;i^^^r-  ^^^'^^  ap/^^^^.  9.qMi*rcgularii«r^ptf 

^^.  wcupffi«fi4j  ^(Tf  pqte^.;, ,cum  jaSus pierumqpe  fiat ki  Jocis, f«of>a- 

iis  atit  UttonpitHfs  yicims  ubi  vada  metuttotur  9 1^  meitcsfa^x  \m 

facile»ppftll»mur,  ..,,V  i.v.    .    •    .-        .  ,  : -.-       .• 

•i.\i  *      Ob;. 


R^ 


H"     1      rtWT  II    ir— ^      ■!  ■      I   ■■!  I— ■       II  II I       laK— — ^,— ■ 

Qy,  .yilL  'iM  ir^ikne  4Kmsierat^:dQnHhmrh^  Jt 
incaufiij^mdti^etr^afttmfitj 

QyJX;  i^lradino f^ motffmA^i^ 

•'■••■'••■•'•  .  ••■•''•    iotnimmV  '"'  •'.-  '■••■ 

iJ  ga|it«|bnscci1afianjeffe,in^^ 

^^  l^h  ^  T- « '^  ^^ ^  *^^  «i^fVt^/^  Jtlubir^^d Infi.  de  nr.  div.^J^f^^ 

fivS^  difk.  tk  MutM^i.tb.  f^.  Mi^  rftcioni  nan^li  convenire  tra^ 
dunif  i^d  denecoiliuDe  furis  naturaltf  eiTe  negant;  fed  hi  pon  re« 
^o^m  a  prifT)a  opioibhe : . ,  Offfi^ue  puffipdorfius  de  /  N.  /.  3«  r*  9« 
^  f.  ait .  dtHqMjiiVQ  per  nu^a  pa^a «t^uivire  polle^  prout  confide*» 
raoir  nude  t^nquam  qualitjaf  tJiprVii8r&  prout;  abfirahit  a  ppHes^ 
(iones  non  vero  prout  aliquid  phfCca^  £icultacis  inctlligitur  con«^ 
tfMret  per  quain  ftdtim  a(9a  exer;ceri  polTit:  hioc.traditioncm  re* 
qiiiri.  Ucrunqque  male:  Pi;iu8  enim  rion  dicitur  dominiumji  nec  ^ 
eft£icultasmoi[ali'sfineiiaturalif  PQfterius  quoquemale»  quia  ex;^ 
^rceri  in  ^uilHisdam  poteft.  .     '' 

.  Nqsi:um  FiMipi^omnfno^latuimusaradjtionev^fleneceff^ 
i^  ^nra^ferendum  dominium.  Na(n(i)dominiumeft}ufta  facuU 
cas  re  projubitu  ucendi  «ea^nim  ratio  natu;[seft,  qui^respOQdidirft 
ut  conlumere  homo  poflit  ad  fuos  ufiis,  quod  dicitur  dominium  % 
QgicqqideigOiin pc^liiculiif^eft»  idfoliviScdQmit||i  e^nattira,  unde 
omoef  CjfHifff  un^^vooe.dowilU^ntioentur  Uii^%.9kaxc.  reiJMd^ 
f  ri  i«4-  5«  £k^/etgo  nihil  eft » quod  dominus  in  re  ^cere  nao  poilitk 
necnlii  fit  injuria,  qum  nec  uUus  )nsjiabeat: .  Idqbfs  in  termiois 
iM  jcraditur  \t\  .rure  Romano.  Vid.  /.  2 1.  C  Mand.  ibi :  nam  /u£  firi- 
dffff^uisquf^  rei  mdefatar  e^tque  vhiier^plfrMqufex.proprio  onimQ  fht 
ci^.;'Un^ prpl^  tfnperator^ Ol^ Juds»S}Xup;i  venalia propp; 
nuoici  pretiiipi  ^m^tairqififjff^^ 

,  Cpf^Eji  JvR.  CoNTR,  P.tr.  .  .  - 


«™cs3?«G!r*j?i3t:?r.^  .         M ^.  _ 


.>' 


1 


■iI^MMm 


Aoribusque  prpvinciarum  inHingunt  ne^  JudaetS  nOmr  d^iu^rm  m 
i»od^mr^e]IJiMt9Sti^       /^.9.  t^jadais:    Atque  ex  Kac  fsicufta- 
t;epro  lubtttidiiiVfb^^i^neMdl  f^qairUf,  qued^HeaidinvittiSTen''^ 
dereteneatur  L^yojf*  r^i  luind.  &  iniquurp  efle  ait  Gaji^,ingenuis 
liiimmibus  4iGn«j(Ie^)iWfaW^  fuk^uJ^  arFehationeinu  i.ftijp 

fiupar.  quis  nihp^^Si^ws^fs^  re  mea  uti 

me  non  permiteilt.  %  13.  $./.  ff.  injur.  .  Unde  aliura  prqhitere  a  re 
^neapoffum^/.  13.5./    Ta^autcmdom1hiiim^i^2)tranSl^^^ 
lioteftV/n^iti^.d^TSiitM  eAnifix^*ip6i^^ooi|f^In^^^^ 

fiodiani  &  poteftatem  natuf^^^ervenia^,  quia  contradi^io  eft» 
de  re  raea  pro  lubitu  me  diYponerei^  u  e.  eam^  confumere  quoque 

.  «dendo  &c.;  pbflei*'nequ0  tialfiieri  tarh  1«  rtiea'|>oteftafe  efle:  .  S^i 
edere  fion  ppfliim  quod  noni  hdbeo,  'hectegere  me^Vefte  iquae  ifi 
pbtcftflte  mea  non^  i&<S,  Vtqiie  hi<fti(?)hobtttfef^^i^f^ 

'  ni  dictfilt  'dorhlhiirto  're?ru<n  §)f ^n^Urari  jK^f^flrone  e^ifle^  t.-i./r* 
ff-^^9' P^jT •  Sed& irjjJiJhi^poftquim *d^it  fef^iiUuhrJrertififfitJ'  . 
jej^r^m^acquiri  poffi\  isiddit  *<^  per  ^  haric  ""ihifiijniiirn!^  Doitiimuto. 
ergo  hbn  *  acqiiiritur i  nifl^naturalis  poffcflio* ;  ab6edit  r  Sane 
Budis  p'a<ft  is  nbh  acqtjiri  dotn  mram V  fifd  tcaditibrilbo*  »•  diftrte  tradi» 
fUr  in  t^o.eypacfx    Hihc-^V^^^ 

fcd  hrt6  demum,-  ilbi  tftdttRj  accaBif *.>•  r.  Stett. «E^felf pf^s  V* 
Ws  traditiirin  U} 'i^^dedififYpipi,  •^ufetf  is v  i^\  pr^diuni  coifipra^ 
vit,  null^m  in  rerh  aftioneni  Yiih^^ti'  fi  invaenanvp^pffft^  indu- 
Sus  nen  fft.  ^Jec  fecere'  aHu?  ncftefl ,  ut  habeam ,  nifi  mihf  dedetit 
hii^pr  de  lef.iS  AJrqiiefimc^y  traiiSfirendum  doihfhium  dud 
reqyiruntur  ,.(i)  «t  juftus  titulus  praeceflferi^St  <  1 )  trtfditio^accedaS 
I.  3  ri  pryff.Aiq:rei':deM.  MiMdfe  etiam^ft',  ^uod  rfomin?tfm  trlms- 
ferafur  irt  tMa  cUi  rc^  pri6f?^r3tfdita,  'ndn  cui  p^fiori  vendita  tfii? 
£.  ry.CX.  F/qU6d  farrtfrt  gfl^J  fiitemin^  traditiftnefraDS* 

ferretur:  *  "■     ^  • ;.      "  •:-'^  «*'  ''  ■  ".  •  •    -2J.:..'.r  o-     a  ■•:-.•::.'  "..  •    . 
Nimie  >^i#  'if Uod'  tidminieim  tiijtf#ftfttf^i^'rer6iff'  afetjliJntoir 
^irfrri  fi:ietraaf^drie^i  hVWi^ffRaftt  >.irl?*^.J*^.'  Wpfegirt»  i.ns.Si 
///^M  fiqi^id  piislftclfe  d;ohai«t*i-vd?eM      V.i^i.tA  EcciefiA 
eauft  aliiilenftbmih L;  i.Cddrf.quttfub.  fffdd.&e.    - *^  »'  > 


.Rtsp.  Vefum  iibn  eft,\quod  in  haereditate  domirtfcm  acquini» 
w^iinetradftSdrffe;  neqiie  iddfcft^i-  iadXr^.'  Nairi  pafeJr  juVe  rit^ 
ttirS  pro  fe  &Tami!iaTua  iaccWi^ti  eaquelhttrititfWe  &fege'fenii- 
mbn  c6hftituic^;*tk  e>.i^oi>hte'1i&^  r^  ^Libelft  igJwf 

Ck  liic  traditione  pattis  ^eventuak  }^s  habent»^unde  notanter  do- 


imm 
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_^   jkqiioibittmbdibren^^ 

non  caai  ^icqiiihmcqaamtfi^lti^ 

eju§  hxredps  &  idco  neceflariidicunrur  /.  6iiff\^cq^  ^£r.^.}^Inft.^ 

y  nae  quanaoounque  aaemit^v  jfeippe^ti  tnorte  defun^li  adiifle  cen- 
feotur  L  S4:*jfl  Acq.  har.  Hinc/piih  ipparet  (enfus  L.  23.  pr.  A.  PoJJl  ^ 
ifibL  dieMlir^ria^h^i^stale.Ai^  m  iSo^mniiK^ipertradiiu^- 

;f)^  fciiic^  patri^y  q<ii^omne$  ref  fuas^venm 
jiuiit  ;.at jce^e f|ddit  p^jfTellionem  a(llibeit»6  non {](^tinere«qiiia  hsc 
fatbli  eft,  &,  falvodominio&meljisjf ttaditkjw 

: ,  |^quidj&f|]i  vv!^mtf^ii0mimnm.{i»tMt^^  inrebus, 

^   <)uis  piis  locis  dlQmntur ,  fed  i&j&K.mcxt>  iiire^Givilf  eft,  &  iidetn 

^ffeAuv  dominii  hujuafHQdi  dondciimibtB-mbinkttt^     acii  vete 

1\  J&QnPd|nf^a(]i$  4ui  d^  aliimntismlfotiwjfriaqei  ;h«iic>nai»  pertinec    ' 

;f^Ftta  non  ^tr^stliiit  iiifi  fub  cond||tiaiie^wqua  deficience  verus 
4qm¥ai^  «4P&>  jtnd^uefion  navilmtte'ii»nRdomihiuin  ac^uirit: 
:lkf9««itfuigiiWi^n9^erataimduFrir  iiaJero^deiHQmriritidicationein 
.liflffAntiriPfKmiitun^  iC^ti  C.de^M,4iM^B>M(nk  :^SfiA  &  13  yerutn  ^ 
^^(«'^^if^i^  pri&r^m  iabtatuiq  eifiiB»  &  riorumdoininiuin  fine 

'  ;jCraditioiie;  a<6quiri»  id  mmen  ex^merade^dGviliieft,,  ex  fab^ione 
«divGMrUofi.Poudpum,  uttr^dituri»^i  ideo  ut  utilis  falcem  rei 
.vindioKJa  bib.daur,.;<i^  ex  hac^igitur 

.  quoquelegeelicituf,exceptionemnanc  firmarer^tam  iniCaUbus 

.   nan  exceptis.  •  .!^.j      "■',/.  «^   .       • 

i    Rdiqua  q\}$!Qbftdnt>alibi»&riti  iilxiftrat1one<Srotii«  q[uam  animo 
mminamur,  removebimus. 

K^  Q^.IL^  An  dqmntis  fyttem  . 

:  {^\9n^MjKXVA\  «^40v/«9l i-  nott» enkn  id^vquod  nonhabeti  T^^ti^t.fsgsH* 

'    iQpi.  r^*:«3» deHfyfnl  uhS  doniiaus^ qui  ufumfru<ftum  non  habett ^w»<«. 

R£SP«  Domioustunc  cedit  ufumfru6lum  taufakm^  quiaiiige- 
,  fO  Hhh  3  ner« 


^  prvii-.Ov^UftXtI«T«f-l' 


^Mre  jEHl>d9»M^  f(j!»[^ilf,i,4icei  firmafis  uJiis&ufhtf  adftBni 

Qy.  XI  C^  aiiraruffrentitim  traditione  dommm 
retgiirattar  ifactm  f9ffe[fit>J  Et  qaando  njtdeatur  . 

rethl  m0d0  JL   tradca;nihtlaliudefk,qium  pofTcffionein.mnsfefrer  nece^^^^ 
'''^*^       trahdt  domimnm^  nifi  ia  euiii»  qui  poiredionefn  plenam  &  iri* 

VACUA  autem  eft,  quando  ille,  qut  tradit  poileffiofiemTi 
,  tlHs  fuperior  eft-infierdiiftqrv  a&(»)  :tertius  dettnejHi^x  |ore  td  fimf 
rquia  acxipierGSi^tDeQ  vi^ndicat::  v^l  ( P)  poffideat  rantnm 
quia  tum  poffidst  nr^atitimnr&eo  jtinremit;  vel  (v)  poffidei 
natUKalicer  •  utl  fi'ufti«iri(u&  iVacuai  ifitur  tiCN\eft  ( i  >  u  dain^iflt 
non  poHideat,  neqee  perie9c»eqaetperattt»nt  ad*o«)iitt  tttdiit 
non  poflkt  er&.fo^^  i{^.  fo^  «fir  J^t^^^l\ 

aliu5  fit  i».  JF.  poffeffdi^v^  <|aHifK  ablata  hic  .finerior  futmiistfti  K  ' 
.  non  aUata  trackre  peqoit ,'  i|uia  ipfe  aon  habk.    C  2^)  ^  jpbflidM 
•quidem,  fed  aHusfoperipre&inpollieffione»  iion  tranwtrtf  kK 
eum  ius  obtmuerit^^noniaumvideciirxradi/^^UK^dj^  \ 

poteftt.  L 3.  j»r. Jk^^^.(^  tSCFm. 0^:    KtM}ue vjddii^daQiii» 

3uoditad^ut,uch8befiQOnpoilitt  Ii29;$^3.^r2ij^.3i'£^^  . 

if  Acq\vd aviin.  p^jf.h,  14; $^  12* i/f  f^'»^.    Non  er|tf  eft^ v«cai 
pofleuio,  fi  praedo  poflid&t  i  vet  fi  venter,^  ctieditores  gcc.  xsaSx  m 
m  bbna  \  qiija:  jure  prctorio'  pqfEdent»  L«  2-  ^  u  iiAB.  MU.  ^^.  . 
.proindenon  «^i^^.:   .   •   -    - '  j 

Obj.  (i)  Lio.^.f.  deCond.furP. 

RfiSF.  Ibi  traosfertur  fine tcaditidneyicii.  feregatarUtiexemptQfl> 
lubiicitur. 

Obj.  (a)  Li6^deFund.dof.  ubiu)rdiifanduiB,abaBopqi^uiB, 
in  dbtfem  dat*  &  fruftra  fingitur ,  ceffionem  j&flam. 

Resp.  Hoc  fieri poceft  citratrildmpnem  rei  r  non  enim  rctn  && 
ied  dbtem,  (ive  ]us  dotis,.quat»far  et& ceflio  h&s noodtim  U 
tamen  utilis  a^o  marito  cotppetie,  perinde  ac  nominedoJMC^ 
vel  vi(HidUo:  quia.dosnomen  juris  e»»  ur^Aio  fe^ 
piris  in  re ;  fiind^  erg^  dotalia^  fic^  Qoft  vero  domioiiifn  m^ 
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•i^Ofj*  C$)  L.J4,QMinJraud.cred.  ultirevocaturfundii^acredi-' 
lotibttt9  p^iKffiish ergp  donomjum  trdnstaiom  eft. 

Re5i^.  Agicde.  fundo  ante  minionein  atienacOf  adeogue  vacua 
adhuc  pofle/Iione.  ^ 

Oij«.  (4)  L  g.  Cde  A9-  em.  ubi  non  cranfic  ctomimutni  etfi 
polieflip  yacua  {vu  , 

R£sr;  Q^iidnon  eftverej&(£|a.trfldirio,ied(i^  - 

.    De)i9C  Ikeinter  ukramoRcaoos  .&;ciir«montanod  \iA.  Straud>.$. 
fufi^ l}^f6. th.yj.  Vinn. %  40. «. 2. h.  taut. b. &.pag.  3^7, 

Qy^XU.  ^  crujlayqud  femeUum  fundo  f^  . 

vtndfcariapriorfJommopqfftii 

NEGAf  uk:  (i)  percexcum generalem in  £.9.  §  ^.deDmrm.  ^^f^i^rHf^ 
ubi]d,4)uodiemel  meumfadum  eft,  vindicariampiiu$nequic,mK  6-  rii» 
Sane  (2)  leges  domino  permictunc  vindicacionem,  amequamM»awd$«. 
coa}ueric crutta :  ii  tempus  hoc  oegligic»  (ibi  id  imputare debet. 

DissEKTiT  Bachov.  propcer  JL  y  f  g*  deR,  V.  ubi  utilis  rei  vindi- 
orictlacur  domino  ad  repecendum  arboxem»  qu«  i»  meo  fundo 

':  fi£SF.  Agtturibidecafiiiubimeofa^eficrantkcaarbor:  tuoc 
toim  ex  affquitace  vindicacio  datur- 
'  IvsiTo:  cumondirefiadatur^ 
S  £  s  p,  Qub  ftiridlo  jiire  arbor  per  coiUciofieitf  mea  eile  defSc; 

..Obj.  quodpefieflorcrQlfaevideaturloeopfetip^ 
^fturi* 

^.;  fltsp.  Sutrefi  Jiic  poraa  m^ligencitf^v  &  q[uod  iioii  ditigentin» 
in<]^iiiverit.  ^  *         ^ 

Qy*  Xllt,  Si  res  mea  viflumims  inMteriut  fumbem 
'  eklataddmmtm dat^ an eam  'vinMeare poj^mf  iM 
dtreftitusionedamnidaii^de^asttiom 
ratiom  fnturi^ 

Cfus  hic  eflo :  Aftquis  iigoi  immen&m  4Uintitateffli  ^id  tjtxaiuit.f^:fg^ 
fiuminis  edduci  curavit»  ea  intemione»  ut  per ^rutiasad  vieina  vidr.  m$^^ 
)oca  deferret,  ereicente  aqua  omne  ilfud  fignum  m  vkina  vtrmxfi^^^^ 
l9.ca;  quslit^m  fiiic  an  vindicari  a  domino  poilk ?    Saoe  dubium ^ 
i^  nuUa  wiooe  ii|b«rin  potmc  ^in  poflit  vindicari»  quiadomi^ 
t  .  nhh  ^  liium 
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nium  hujusmodi  rei  .non  amictittir  l-.  ?.  §  3.  R.j.(^,  4i6]e(|ue  inf  iet-  - 
minis  ttaditur  eam  vihdicari  pofle  in  L.  9,  $.  u  e^  «.  deJtmrHit^ 
Pet  folamQuippe  coalicionemres  in  vicinum  funduni  delaoeaqui. 

runtut)  </.  /.  s».  _^ 

'  Sed  an  domtno  fundi  damnum  datum  reftituendunt  4ft  l  Vide- 
turhocnegandum,  quia vifluminis.adeoque cafu dtunnihAidatutt 
;^ft,  quod  neino  pratftat,  etfi  ilamni  infe6ti  reproniifeiJ2i;.43l;r. 
Bamn.  inf.  &  text.  exjir.  in  L  24.  §.  3.  Damn.  inf.  Ibi :  &  £a*i» .f w-  ! 
dem  fcrihit  in  damno  dato  non  poffe  ngi ,  fi  quidforte  terra  mtutat  \ 
vifiumirys  alhve  qm  mlu  foriuito  acdder^t'  Verugn  diftingv6nda| 
elt,  an  is,  cujus  rcs  damnum  deciit  fatim,  lianum,  cruftamwc 
jepetat,  an  vefoeatn  dereUnqnat^adYefUriodathni-reparaaoncni 
urgehte:  Hoccafu  v«ru(nefteum«  cujusresi^ainniimiiedtt.noA 
teneri  ex  ratione  &  textibus«nte  ailegaxis.  Conf.  L.  7.  §.1.  ifa-' 
de  damno  vero  dato  nibil  cavetur^  cum<mtm  mimaiiti.  qute  nmM 
eommi/erurittnon  ultra  nosfilentonerore.tfttamuttMXiB.tadidmutt 
fnuho  mdgis  ea  fud  anima  carent  dltra  ^of  deieretti  anerare.  8cd 
ttLO  cafuflon  BlitertoUendi  facdlcasc^ncedicur,  iqtiaai  ftflitaEo 
damno .  idque  in  terminis  itatraditur  inl^  5.$.  ^.adexhii.  Sid&S 
ratis  delata  Mvifiummsinagritm  /theriut'poJle  eum  comjtntriii 
exbibendum  Nerianus  fcribit.  Unde  itfuatitNeratius^mrum defiotn 
duntaxat  damno^  an&de prateritd dmino  a^i  caxmdumjh^  &^ 
eHamdefrJetentoc4fb0ti4ffattirei.:B4ia  ibi :  Mfetiusfiioqjiejcm 
fiexfundo  tuo  cruftalapjdjitinmeumfundum  ekktifue^asdtmA 
fhhjudiamnde  damm/fmt  fa3orSLxnKtimaisia.$.i»  ibi:  Afef'^ 
«V  autemfirihit ,  fi  ratis  vifiuminis  in  agrummeumdelata  /2r,  «• 
iliter  tibifoteftaiemtoltendtfaciend^^  qum  fi.de fratOritofttqit 
damnomihicavifes.  ff.de  Damn.inf.  ..'.         , 

oqvUB  ulx  ciHpa  Qon.curr^t,  uti  putat  Gpth.  adJ.  l.  ht.  a.  ryec  ha<ifeii» 
3'menfuseftinteri't.(Z^3-^'<f*^^-^9^'-  tJamqtie  uterqXie  de^dw»»» 
vi  flumiftisjttleoqae  ca(bid«t9>gic:  &  in  priori  Jrebatiys.aii  vio; 
dicari  J-atim  pofle,  modp  de  dflmpo  6itHro  caveac,  m  poftenpn 
Ijmpliaijir  id  &  Neratii  fententl»  jycobatur,  qui  etiam  de  j)i«t«9? 
'damnocayendum,Tie6brius-ratim.feftituendamcfleait.  •  ^'-JA 
§ane  ratio  faiis.eVidens  eft :  ihSgis  enim  io  jute  imputawMJ 
cujusr?sdamnum.da6:  adeoqoeqtiiintaufaeft,  }ieetnonin<1'2 
■  '  jCte.  Var  de  Culp.  Dijp.2.  th.  ro.  1*7.  Difp.  3.  tkr^&inCiSf:': 
Struv.  €oM.  a.  §.  ixr   Atque  |wbp  €!ft  cauffr  ^JW^  fejfvu^,-  petfls>  ■ 
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ibAnumsdenCt  a  Doinino  noxce  dedi  debeant :  licet  infjuria  domi^ 
m  noTi  fit  iLjgr.  nox.  aS.  it.  fi  Quair.  paup^  Atque  ita  in  contra* 
jj<5>oriQ  ludicatum  Nov,  1709.  in  caufa  5Dtngfl(lc!)t/  contra  6ie  6rep 
^^f^dif^^tnt  ^nW;  SlimflcDtte.  Ac  deinonftrari  prius  hoc  da- 
induipdtfb€(>itajudmv#Jl^i7a^   * 

.Qy-  XIV.  Jdnahmsi  mp  imfcmdefertusy  relHtuatUr 

.,       n     ,  frijlinb  domiho^ 

KE GATyR  itnuflojurp,  &  cedjt  yicinis,  L7.S. %.h. %.%z.lh, et-^zmt. t^.}^. 
/fi  ;^ye^s  ante  unius  domini  ager  fuerit.  d.  L.7.  §.  f.    Sed  yix  v"*^  tx^qfti^ 
^»  ut  id  obtineat.y.  £.7.  §  5.  infin.  hinc  ex  aquitate  reftituitur^^' '^**^ 
K>li  priftino  dominb»  d.Ly.  L  30.  §.  3.ib.      .  ^ 

Obj.  (i)  §.  24.  Infi.  h.  ubi  id  non  demum  ex  apquitate  eft >  quod 
l^f^  i^ '  inundati^,.  debeat,  r eftitui  prifttno  domiho ,  fed  ius  com- 
mune  i^  ftatuere  videtun  ^  ^ 

R't$p>  Loquitur  textus  de  inundatione:  haec  enim  fundifpeci- 
em  non  roucat,  adeoque  nihiranferc  domino :  fecusac  in  alveo:* 
->  i^\n ibi  abutro^ueJatere  fiuot  ripae,  intra  quas  aqua perpetuode- 

•:)  ^i^h  (^^  ^'3**  /i  ubi  ager-inuodatp?,!  &  iterum  defertus»  non 
feftituiturpriftino  domino.  ^  ,     *  * 

;    Ri?  p.  Agitur  ibi  dQ  cafur  ubi  noa  .uno  impetu  alveus  deferi- , 
tur»led  paulatim  pedetentimi  tuncenimjurealluvionisaccrefcit 
jricinis.    ,   -  ,,    :/_:'.....:.  ^.  •  \.^:  .  .  ^  - 

(2y,  XV-  \^  muhdatid^Jmplex  interuertat 
p^effionem^  .  ^  ^ 

D"ftingve:  An  perpetuafit  inundatio:  (qualfe  quoqueeft,  finoiii4«tf.^4/.x(5r^ 
appar^at\,;receflii,rnnv  flumei^  ^^^1}  luijc  enim  interve«:i^urv«^^  «^* 
podeflio  (0  pjej:text.expr  in  Z.  12.  injtde  Re)it{iui^ jui:poff:\}S\\^^^^^^ 
rede dil^ur\^(i\ilffe\'^qua^  C^^.  l.i.^iy^deAcf)veL 

amitt  poff.    (a)  ^ia  cellat  natur^lis  i^u{u$>rem  tenendi,  gu« 
eft  effentiale  pofleffionis  requiifitiim.^   tfpde  (^}fer,vit^t^sipfo)U|jB,. 
tolluritur,  i.  io/§.2.  ^/*;wW/i^/ri^*,  idque  ex  '*'  ^**'' 

|ih  fejVJtutii)Us<^otitinua  po(^^^  ,  ,      \^;  ;.;     « 

'    An  V(er(>  faltem  fit  /3?w/>{?rtfr/^.  qUaliscft,  ficet  pWrie^/dies  duret, 
mbddceVttim  fit:>  iterum  leceuurum  aquaai:  tuiiceniai  durare 
-"'""-'       .  •    -V    '     *u  ■  -  *  »     '.  .  videtur  ' 
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vjdecur  poilefllo ,  uitpoce  quop aQitao  quo(|ue  reciQectur  •  Z.  jaS*  f. 

Obj.  (i)  /ir.jo.^^  ^  de Acq.wi.am- po£l \bU  mw  foj^demui.  * 
R  £  s  F.  L^i  <i«bec  i^(^/  po04emus^  (^)  qu'm  Floreii^na  ita  hdtxi^ 
(?)quia  exconrextu  apparec»  9%i\\i\  ae  «neris  cafdna&i  quibis 
amJt^tur  poflefilo.  Con£$.z.  ibi:  amittdrep%.:i.\b\:  i/^^if.  &mox: 
iTff^  ;^//«  quipoffidet  \inaUifius  potefigsentptr^emt.  *Hbc eolcACibA , 
omnino  poflei^o  iransrertur in  eumA  xaijUs jurc  eft.  1 

Obj.  (i)quod  (ervicutesfimplici  inunda<Uone|:QlIj)nti)ri  £*2^^ 

;  .     '^  R£«p.  StriiSlo  iurc  tolluntur  ideo;  cjuia  ibi  continua  pofialib  j 
requirlcur  i  at  poftea  reftityunciv  ex  claujdila  gcoerali :  fiqwjt^i 
Xftufa  fuerit  &f. 

Qv.XVI.  jirty  ftanteAdfficiOy  dominm  ti^nihdtM^ 

mvindicatioriiimconPra^offi  matajit  "  < 

jmgentemi 

tMu.feg.f^^  \  FFIRMATUR,  pcr  £..23,  ^.6.deR.  y.ibl:  nj/l adver/ks eum,^ 

yerb!  W  ti$  x\  fiiens  aHenumJun^it  ^dib/4S.    Atque  hinc  adio  ad  exhiw^ 

-  ^W.  &i.     ^unj  datur  in  i.  i.  §./  de  Ttg;njun&.  quae  eft  preparatoria  rdfift- 

dic^tionis^ 

Osj.  quodipfum  tignumnontlebcatvindicariiCUtiifavorin^ 

viit>ne  ruinisdeforiDetur,S.29./^.^        ^       - 

REsr:  Ha^ienus  vindicaritignumnequic,  utexitnacurr  fedeM' 
nus ,  ut  ijjn^9ns  predftec  emn^  i^ »  ^uod  int^eft ,  edeo , .  uc^ureDit 
contra  eum  in  litem :  idqiie  ittcxplicatur  in  d  L.  r .  non  enimfitt» 
tonvenimus.  ^uafipoffideniem^Jed  ita%  quafidolofeceritp  quo  mttt 

,  poljideau  ^ 

"W        ■      ■  ^  '■  -'    '  '       '     j 

.    ^     ,  Qy.  XVlf.,  AnAdipans  bonajide  indHeno  fundo 
:   hdiuit,  Htihm  a£tionem  negotmum  gefibrtm%  fi 
.■  y-  -'^      dominfisfunatpojjidet} 

lutat  idteuterh,  b.p.  s66.9t  contrariura  verlus;  (i)  quia  duHq^  ; 
iiegocium^^jjeftc,  fcdi^n^uafn  in  re  iTua  fecii;;  (i)  per/^33-»l** ' 


vcrV.  d^m9 


fj^  ^"^  ^uianuUumnaptiuminternos ifoptrdheretur&c^^^  ^ff^ 

^♦-  *Tiinc  (3)  nonffifl  poflidenci  dicJcuS:  ruccurri  in  1. 1,4-  de  Pof.fndj!^\ 

•  jibi:  eup^,quilHdtienofili^£difidumexftrux' 


K      - 
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p^ffe^  qunm  pofftdfaf.  Sic  (4)  in  L.  4g.  f.d^  R.  V.  fumcus  in  re  aiiena 
bona  rtde  U&\  non  nifi  e)cceptione  oppofita  repeci  poflunt.  Por-, 
ro  &(^)in  L  [4.S.  i.Comm.aiv.  dicitur,  necmilem  ac^ionem dari; 
fi  quis  in  Alienam  vcl  communera  rem  tanquam  propriam  impeh-^ 
rfic  •  additurqueratio :  koc  enini  cafu ,  ubi  quajiin^  rem  meam  impendo^ 
WHMm  retentiQnem  haheo;  quia  nen:i»epi  mihi  obUgare  volui  CQn£ 
omaJno/^/>r.Z/^.  3.///.^*^-4.5*        ^      . 

O  B  j.  ( I )  L*  6.  §.  3  •  infin.  de  Neg.  gefl.  ubi  aliquis  tanquam  praeda 
ffle^  negotia  geric ,  &  fui  lucri  caula,  &camen  jpfe  tenecur  a6lione    1. 
iiegoaorum  geftorum.  ' 

Resp.  Quia. revera alienura  negotium  geric,  ibi :  negotiamea  gejjif.     . 
Cot\£.ci:i37r3.t.^.q  i^qA&q-  T-  nequehic  prcdorempofle^icut 
Aiam»  (edfciensalieQam  eam  adminiftravir  animofibilacrandi* 

Ob j .  (2)  L.  f.  C  de  Neg.gefi.  ubr pucans ,  fe  fuum  gererc  negociumt 
cum  fic  alienum ,  cenetur  aiSione  negotiorum  geftorum. 

Resp,  Agit  de  negotto,  quod  alienum  eft,  licec  ucfuum  geraci        .-    ' 
iids  agirausdere,  inquaqiiisucp^fleflbr aedificac,  nonucgeftor. 

Obj.  {i)Lf%  i.i«/C.^^H>r./)r/.ubidicitur,«quumefle,utpe* 

mVa,  quse  ad  te  peryenit,  reddatur,  ecfi  nullum  negodum  cotl* 

-   m£i\xm(\t^<^d.L^/^.deCond.ind.  . 

Res*.  Aliud  eft  in  «dificance  in  alieno  folo,  dd.  LL 
.  Ob j.  i4)L^3  2.  in  f  de Reb.  cred.  ubi  poflfeflbr  hceredicacis  refticuens 
hAedi  hscreditatem ,  npn  refufis  expenfis ,  habet  aflionem. 

Resp.  Quia  negotium  alienum  geflic,  non  vero  rem  $  quam  fuam 
putabat,idminiftravit,uti  hic. 

Hodi^  etiam  racione  impenfarum.aiftio  dacyr.  Dn.  Par. Hyp. Infl.b.    . ,       ^    - 
.  ^^7^.^i.&4f3.VinnM%^ioJnft.h.bn,Berger.RefiLb.q.i. 

Qy.  X  VIIL  ^n  u ,  qui  fmm  ttgnum  maUfide  jmxit 
dienoAdifictOjhabeatexc€ptionem% 

NtOAT  Laut.pag.f6ir.  dejureftriilo,  per  §.3o./w/6.3tex«qui-z^/;^4/.;^7; 
cace  affirmac  propcer  L  38-  de  Pet.  bdr.  Reftius  dicicur  •  neque  ex  v«rb.  ipfi- 
ftriao  jure.  neque  ex  «quicace  dari  excepcionem,  d  §.  30.  "am^^lg!!:^ 
videtur  donafle ,  qui  fciens  in  alieno  fundo  «dificat,  L  %.  C.  de  R.  V,  ^        ^' 
CQnfL.  39- ^-  udeR.V.L  S^C.eod.  ^       .  r     /r  /r 

Exc.  (i)  Si  impenfefuntnecefl^ana?,  hasenimeciam  m.tpofleflor. 

repctic/. j8-/.3?-^^^-*^^-^- S^C.R^  Vitfd  . .^ 
'^  Iii  Exc. 
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Exc.  (2)  Urilcs  quoque  im|)cnfas  deducit  &  tollitt  fi  finerri 
difpendia  id  fieri  potcft ,  L  37.  L  3 g. dc  R.V. 

Obj.  L 44»  §•  I.  ^^ Dawn\  tnf.  ubi  miflus  in  bona  contra  credito- 
rem excipic >  donec impenfas  reftituere  paratus  fict  qufi  in refeclio* 
Bem  feclt* 

\  Respv  L6quitur(  i)  de  neceffariisi  ( 2 )  de  cafu,  ubi  doroinus 
fit  miffus ;  vid.  fupr.  tn.  de  Damn.  inf.  adeoquc  non  in  re  aliena >  ^ "• 
fua  aliquid  impendit. 

Qv.  XTX*  Si  m.  f.jungensnonfojjidety  dnhabeatuuUm 
mgotior4im  geliomm  a^ioneml 

ju«i/.^4r/.;tf;..  VTegat.  c^^z  cx  mala  fide  ailio  non  oriturt  uti  igitur  de  jureid 
xtt^]dMtur    ±S  certumtica&praxtSt&»fatenceipfoAutore>communisDodo- 
iuiificsfm.     rum  {ententia  pra  nobis  milirat. 
Obj.  (i)L.6.%.3.deN€g.geJi. 

Resf.  l&,quimalafidenegotiumgerittipfequidemteneturaaio^ 
ne » (ed  ipfi  non  datur  a£lio. 

Obj.  Cz) L.i4*de Cond. indvMi nemo locupletiorfieridebetcua) 
alterius  joflura- 
'  Resf.  In  po^nam  mala^  fidei  feges  idabquando  permittuot.. 

Qv.XX»  Adqttempertineatarborinconjiniopofii^^ 

^^-t*i*ie^X%  E  s  p.  Utrique  prardioram  doiBino eftcommunis » L. 7  %.fLi} 

J^^'^t»ej\  namipfaterra  &confTniumeftcommune,  d.Ls  affeoqueqtuc- 

^f^fiM&t^q^l^  ibi  nafcitur:  fed  &arbor  in  utroque  fundo  radices  egit,  cjus 

autem  eft  arbort  ubi  funtradrces,/L.7^§.f.  Communisautemcft 

arborprodivifo,  quia  finibusdividitur»^.L.  g.atin  momentOjqu<> 

eximitur ♦  pro  indi vifo ,  L  1 9-/^r.  Comm.dtv.  Lp.  Pro  foc. 

E  x  c.  u  in  confinio  pofita  ita  premat  terram  vicim  t  ut  radicc* 
omnes  in  eam  immittat;  tunc  enim  tota  arbor  ejus  eft;  jam  eniin 
vitam  & alimenta ex eo ftindo habet. Con£  L z6. §. 2. deA.R.Dd^l' 

Obj.  L. 6.%.fArh,fur$. c^f  ubi,  etfi  radjces  agat  arbor  in  vicim 
fundot  non  tamen  idcoarbor  ejusfit. 

Resp.  Ibi  folas  extremicates  arbor  in  vicini  fundum  immittitr 
quar  falva  ^bftancia  &arboris  &radicum  abefle  poffunt.  ^ 

I N  s  T  o  >  id  refelli  ex  ratione  ^  quod  alimenta  ex^  vicini  fund<> 

capiat; 

Rbsf* 
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Resp.  Alicur  quidem  quodatninodo  ex  vicino:  quid  excreinicae 
ces  eo  excendic»  fed  id  non  6ft  de  fubftancia  artraris :  abeiTe  enim 
ha^c  alimenca  pofTunc. 

Qjf.  XXL  lt4n  is^^ui matafde novamjpeciemfacity 

fibiacquirat? 

Picac  id  Aucorp.567.  ^dconcrarium  verius,perLi2«§.3.^i^jri^i^.2)/;^fV 
quia  quocies  ex  fat^o  noftro  acquirimus  >  requiricur  bon^i  fides.  ^^-  tH*  7^7. 
Acque hinc  fruftus  ex re  aliena  meos  non  facio»  quia adfaHum  hoc^^^*^^^f^ 
pernnct ,  L.  4 j.  ^.  1  .de  A.  /?.  D.    Hinc  mala  fides  fuperveniens  collit 
publictanam.  L.  7.  JT./  de  Puhl.  in  rem.    quia  publiciana  in  fa<3o 
confiftic^  Vid./upr.  tiuJe  PubL  in  rem  aS.  q.  4.  &  plurimis  exemplis 
res  illuftracur  a  Dn. Par. in Di^\ deFinib. bon^fid. Se&* \.%.\i. /eq. 

Obj.  arg,  §  25.  Inji.  b.  ubi  non  diftinguicur  incer  ijpeci£canteai 
bona  vel  mala  iide.  ' 

Resp.  Leges  femper  JnceHigendas  funt  juxca  rationes  luris. 

Qy.  XXW-  ^»  vinumy  exediems  uvis  txtortum^ 
Jtt  nova^ecies? 

NEQ.  Autorp/a!g;567.  accontrariumverius:  vin^umenimomnino^^w/.^^.^^^^^ 
novafpecieseft,i.7.S.7.i&»S-^T-/«^**-  nequeenimtiyavinumvcrlj.  g.^^  ' 
dici  poceft.  Hoc  liquidum  &iiuidum  eft,  &bibicur;  illa  non  ett,'^^f^.pUtm 
&edicur.  ^  ^'^ 

Obj.  (i)  quod  idem  liquor  indc  uvis. 

Resp.  Idem  eft  Jiquor,  fcd  fub  alia  forma,  &  nova  ac  liquida 
ipecie.   , 

O  B  j.  (2  )  1. 7.  §•  7* h.  nbt  grana  excuifa  non  habencur  pro  nov* 
fpecie,  idque  addica  racione^  quia  excuciens  faltem  eam  fpeciem» 
qus  )am  ^eft,  decigic     ^  • 

Resp.  Omnino  aliiid  eft  in  granis,  quibus  nova  fpecies  noa 
magis  accedic,  quando  excuciuncur»  quam  ii  pomum  ex^rbore 
decerpitur.'  I7bi  notandum ,  quod d.%^%s*  defumtus  fic  ex  Lege  7. 
f^  7.  b.  indeque cum  hac  conjungi ,  & ex ea  explicari  debeat. 

Qy.XXIU.  Anfru^Msfeparatiacquiranturb.f.pos- 
fejforiylicetjeparatioahaliofttfa^a? 

AFFiRM.  nam  b.  f.  poffeflbr  habecurprodoraino,t.4g, pr.it.  <jui^^'-f^/-;«i. 
ipfo  jure  omnes  fruaus  fuos facic. ibid.&%3S.Infi.kL2Z.%,  ,y^h.iknfi. 
*^  liia  j^t^^'^&^.  ^ 
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de  UJur.  ibi:  tfuocun^fue  modo  afokfefarm  fint^  L.  13.  Q^M.  % 
ihU  tnox  cum  ajoh  feparatifint. 

Obj.  (i)  L/io.h.  ubi  nonacqurritur,  nifi  confunatis  frii£libus. 

Resp.  Agiiur  ibi de acquifitione  irrcvocabili >3d  quamrequiritM 
confumtio.  Add.L.^^^h. 

Obj.  (2)  L  1 5. Qjn. uf.am, L 15. /. i. infJe Ufufr. &%.^6. b. 

Resk  Ufufrudluarius  non  nifi  perceptione  fua  acquirit,  ^.§3^  , 
quia  ratio  dominii ,  quae  in  b.  f.  pofTefrore  mil jtat  >  hic  ceiTat. 

Qy.  XXI  Vv  ^n  h.  f.  pojjyfor  acquirat  etiam 
naturates  fru^iusi 
LMMtJtag,f^8.  4  FFiRMATUR,    vtd.fupr.  L.  5.  t.  6.  q.  7.      Ac  exftantes  rcftituiCr 

wtt\>.efUm     £\ihid.q.9. 
muMf^us.  , 

Qv.  XXV»  j^n  b.f.  popjfor  lucreturfrucius  confumtfa^ 
etjilocupletior  faBusfiti  1 

laMt.psi.f^B.^j^fiT^fji^  vid.fupr.th.de  Reivhui.q.^  '  j 

pfffiibn  LlB.  Xl,L  TlT.  ir. 

.  DE 

ACQyiRENDA  VEL  AMITTENDA 

POSSESSIONE. 
Qv.  L    ^  ftrvus  fugitivus  maneat  in  nofira 

...  poJ0one?  , 

Lmt.pM^.f6p.  A  FFiKM.  £.3. §.10.  ibi:  nihHominus inmea pojfejjme ejl ^ & omff» 
vcrb.    h§e    /i  ewm pojfideo^  I.  if.  ibi:  quemadmodum  aliaiumrerum  fojfej^^' 
tMmenrnon     ^j^  intervertere  mn  potefi^  ita  nefuam  quidem  potefl;  h.  t. 
niimitMr.        q^j^  ^  ^  j  Quoddominus  non  habeat  facultatem  naturaldm  refli 
tenendi  1  qu(e  ad  eflentiam  poife(&onis  requiritur»  L46.L  ?•  f^h 

Re  s p.  Veram  hoe  eff  de  pofleiEonie  naturali: ,  non  vero  Gvili 
quc  (olo  animo  continuatur. 

Ob j.  (a)  arg.  L.  1 .  C.  de  Serv.  fug.  ubi  fervus  fugitivus  fui  ftrtu» 
iacit^  adeoque  exir e  pofleflione  fui  domint. 

Hesp.  Imo  non  exit ,  nuia  anima  pofleflio  retinetun 

Ob j.  dyL.isM Vubl in rem a&^  ubi fervus fugitivus mihi noc 
acquiric  pofleflioQeinr 
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Resp.  Vera  pofleflio  &  naturalis.  qnx  h&i  cft,  non  acquiritur 
domino  ]gnoranti,< uti nec per  fervum  non  fugicivurn ,  /..  i.  §•  t. /^ 
44* f»  i.de  ^cquir.  velanntt.poffeff^r,  at  Publiciana  tamendatur. 

Qy.II.  AnpoffiJJio  fit  fa£tiy  anjuris? 

Autor  ait ,  pofleflionem  eire  fadi  quoad  acquifitionem ,  acquifftam  laut.fMi.fCp. 
.  autemeuejuris,//!^.  T69.  fedlateidrefutavi/2(pr^.Li./.8.^.2.  verb.  ywi 

Qv.  III.  Jn  quisfbi  caufam pojfeffionls  mutare pojfttf 


N 
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EG-  t:z.^.f9M^cq.velamht.pof-L.  5.C. ^W,Z.33.§.  i.de  Ufurp.^^^ 
Atque  hinc  colonus  non  incipit  pdflidere  hoc  ipfq,  quod  rem  vcrb,  /#^#.' 
vendat,  eoque  fe  pro  domino  gerat  \  quia  fibi  ipd  caufam  pofTeflioms  mses^fam 
tRuuretyd. L $.Conf. L.2. jf. i. Prg hared.  Nam ingenere notandum,»»^f^6»^- 
*  caufam  notare  titulum  juris  feu  tale  negotium »  ex  quo  fua  natura  jus 
in  re  acquir i  potefl ,  L  3  r,  pr.  de  Acq.  rer.  dom.   Hanc  caufam  &l  hunc 
.  tiruleim  nemo  fibi  ipfi  conftituere,  fed  modis»  demum  Jfure  Civili 
licitis  &  approbacis ,  acquirere  poteft  \  nemini  enim  ius  in  re  aliena 

competit,  nifi  vel  voluntate  dommit  vel  ex  lege:  quin  inhiare  rei 

aWew,  &  ex  ea  lucrumfacere,  turpe  dicitur. 

.  Hinc  }ain  apparec,  aliud  e(Ie,  (i  jufta  caufa  fuperveniat,  &  malae 

iidei  poifefTor  non  iucri  faciendi  cau^,  fed  ex  le^itimo  juris  titulo 

incipiat  pofHdere :  jam  enim  pofTeflbr  non  fibi  ipfi  mutat  caufaoi 

pofTeflionis ,  fed  lex,  quap  caufam  illam  probat,  &  quce  pofTeflio- 

nem  ab  inicio  injuftam ,  ob  fupervenientem  titulum  juftum  decla* 

* rat»  eamque  juris  remediis  defendit,  L.  <s^  C.  de  Acq.  vel amitt.  pojffl 

ibi:  fibi'9  Sc  mox:  nulla  extrtnfecus  accedente  caufa;  L  33.  jT.  t.ffl 

ie  Vfurp.  ibi:  qmdvtdgo  refpondetur^  ipfum  ftbi  caufam  pofejjtonis 

mtetare  non  poffe  ^4otiens  verum  efi ,  quotiens  auk  fciret^fehorta  fide  non 

fofildere,&  /ucrifaciendi  caufa  inciperet  poj/tdere }  L2.^i.  Pro  h^r. 

ibi :  Neque  colonum ,  neque  eum ,  apttd  quem  res  depofita ,  aut  cui  com^ 

moJataefiJucrifaciendicaufapfo  b^reae ufucapere pojfe.  Atquehinc 

naiae  fidei  pofTefTor,  fi  priftea  rema  vero  domino,  vel  quem  putac 

talem»  emit,  incipit  )uftus  effe  pofTeflbrf  nec  fibi  ip(i  caufaia 

poflefnonis  mutat,  d  L  33.  %.  u    Idem  eft,  ft  iUe  mals  fidei  pos* 

felTor.poftea  haeres  inftituatur,  vd  juftam  exiftimandl  caufain 

habeat » (e  h«redem  efTe,  d.  L  33-  §•  »•  vetf  idemque  Juris.    Eaden¥ 

racio  eft  •  ii  is  >  qui  vi  poflidet ,  poftea  confenfu  domini  vel  pfecariat^ 

vel  tanquam  emtor  poflidet,  L  6.  %  3«  ^^  Prec.     Neque  poteft 

Tideri  m>i  ipfi  cau&m  ^fTeffionis  mutare>  cum  voluncace  ejusr 

lii  j  quenai 
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quem  dejecit,  ccepit  precario  poffidere,  d/L.6.  Idetti  cft,  fim.£ 
poirefror  litis  abftimationem  domino  prjcftiterit,  L.  a.  $./  Pm  emu 
Cum  ergo  mate  fidei  pofleiTor  accedcnte  poftea  jufta  caufa  pofles- 
liQnis  caulam  mutare  poteft ;  multo  magis  id  ^i  iicebit ,  cum  aiu& 
jufta  ab  injtio  adfuit,  fed  ab  eo  ignorata :  h^nc  enim  poftca allegoos, 
)uxta  eam  defendi  debet;  neque  lucri  faciendi  caufa  incipicpoffi* 
dere,quia juftumdominii  titulumallegat:  nequehiciibiipfipoires- 
iionis  caufam  mutat,  fed  Lex ,  quae  tituUim  ilJum  probat. 

QyJV*  AndMoemdemreminfolidumpoJJ^^ 

poffint? 

iMu. tHm* ^Texatiffima haec eft queftlo» in L 3. /, f . b. /.  propofita , qusccum 
verb.  topmt  Y  hwaenus  fatis  illuftrata  non  fit,  paucis  eam  ex  principiis  Doroiii/ 
^  *St^  Par^ntis  rexaminabo.  Pocerk  vero  textus  in  tf^es  commodiffiine 
rtm  fyt^  ^^xxj^^  rcfolvi ,  quarutti  Lexpficat  ipfam  fententiam Paulij  II.aflcfC 
rationes  dubitandi ;  JIL  rationes  decidendi  exponit. 

Primam  partem  quod  attinet,  aflerit  P^ulus,,  qnod  duo  eanim 
remtnfolidumpojjftderenonfojfintj  idque  gemina  ratione  nacutali 
confirmat,  quae  tamen  utraque  ejusdem  poteftatis  eft,  Ec  pm' 
quidem  *  quod  contra  nacuram  iit,  ut  cum  ego  nliquid  teneam ,  %  , 
quoque  id  tenere  videaris ;  deinde ,  quod  non  magis  eadem  pofTeflio 
apud duos effe  poffic,  quam  ut  tu  ftare  videaris ,  in  ep  loco ,  in  quo 
cgo  fto,  vel  in  quo  ego  fedeo,  cu  federe  videaris;  priw  ad  rcs 
mobiles,  alteva  ad  immobiles  pertinet. 

Hk  vero  rationesDoAoribus  craflb  nimis  filo  contexrae,  &P«i* 
llis  nimis  inconditam ,  rudem  ,&  a  vitaehumanae  racionibus  prorfo 
abhorrencem  pofleffionis  naturam  fibi  effinxiffe^vilus  eft. 

Neque  diffimulari  poteft,  ex  hac  fencencia,  fi  ita  crudeinceU 
ligenda  efl!et,omnes  hotpines  rerum  fuarum  pofleflione  momento 
excidere»  nec  ulli  domino  tutam  eam  eflepofle,  nifi  rebus  fui$ 
incumbat,  atque  jnhsereat,  uti  conchse  atque  cocbleee.  Qsl^ 
ita  per  naturam  fieri  non  poflet,  ut  eodem  tempore  quisquam  fit 
rerum  fuarum  poflTeflTor;  quia  impoffibile  eft,  ut  eodcm  temporis 
^  momento  vel  omnes  res  fuas  teneat,  vel  in  omnibus  Jocis  ftec  auc 
fedeat-  Satis  rero  apud  omnes  gentes  conftat,  ad  nuilius  poffcs- 
iionis  fubftantiam  requiri ,  ut  poflTeflTor  femper  in  re  poflefla  to 
vel  fedeat,  vet  manu  eam  teneat.  Nec  concipi  poflet,.qui  flo* 
minai  maria,  latifundia,  bona»  diffitiffimis  locis  divifai  abaliquo 

.      .  pofli- 
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pofiideripoflint^quodtamencotoorbefienvidemus.  Sed&aliaiii- 
nnnierarunty  que  hinc  oriri  videntur  pofreflionis  fK>rtenta. 
'  Verum  enim  verovidentur  illi  nimisiniqur  efle  in  huncJCtumr 
•)usque  rationes,  quarum  ut  vis  appareat,  prapmittendum  efle,  (r) 
quod  pofieflk)  fitfacuftas  nituraiis  retn  tenendi^  cum  animo  ejus 
tenendse:  idque  ipfa  vods  proprietas  oftendit:  cum  poflidere  di- 
eatur  quafi  pofle  federe,  fciL  a  pctu  &  fidere :  ex  verbo  cnira  poti 
contradum eftf ^x,  unde^(?;^^diciturquan^i}/iry&i7!r,  &pTOpoie£e 
dicitur  po£e^  &  (iipereil  pos  in  voce compos. 

Atque  ita  poiTdrio /)i?/fw//4fw  (edendi  (igniflcar,  fpecie  fcdendi 
accepta  pro  omni  modo  tenendt.    Animm  autem  tenendt  eft  pos* 
fefl^nis  anima » i.  f  •  $.  3.  j^  de  Acquir.  vel  amitt.  poO\  fine  eo  exCvoi^ 
fipofleflio  efle  poflTetf.  etiam^  lapides  &  bruta  poHiderait  locumr 
cut  incumbunCr 

(^XQnod  verba»  quar  aHas  nudum  a£!um,  in  Jure  agendi  fa« 
cuftatem  flgniflcent ;  utt  aAio  non  definitur  perfecutio,  te^  jus,  i« 
e.  facultas  legitima  perfequendi /quod debetur,  L$i.ff.deO.&A. 
fr.Infi.de  A&.Mndtt  etfiquistiondom  agat,  adlionem  tamen  ha» 
bet,  i.  e.  agendi  facuhatem^  L.  r  5*1.204.  ff\  de  R.  /.  L.  tj.pr.  j^.  de 
Ac^ffirvetawin.pojf&hxreditgi^f  ctfi  jaceat»  fucccflio in  univer- 

•  ibm  jus  defunft^diciturr  Lae.jf.deR.f.pro  fuccedendi  jurer  uc 
fftin  L2osde  V.  S.  fta  cum  reo  competere  ejrceptionem,  Judi- 
d  executionem  ^  dicimus»  non  adus,  fed  iacultas  inteiligituri  & 
ki  de  aliisr  eadem  ratione  verba  flare,  federe,  cenere,  quibus  hic 
utitur  JCtus  r  Si  fenlu  Juris  fhndt ,  fedendl  r  tenendi  facultatem  Sc 
potentiam  figniftcanrr  non  a6!um.  • 

I  Unde  certa  prcrfus  &  infailibiliseft  iilatio  ac  demonflratio  Pau« 
It ,  quod  duo  eandem  rem  in  foRdum  poffidere  nequeant.    Cum  enini 

'  poflellbr  fit »  qui  habet  naturalem  facultatem  tenendi  aut  infiden* 
di,  &  per  naturtm  impoflibilis  fit  penetratio,^  ut  fcholcr  loquuntur» 
dimenfiotium ,  naturalis  pugna  &  contradiilio  eft,  duos  habere  fa- 
cultatem  fimul  ineodem  loce  flandi  vel  fedendi  in  fblidumr  nam 
qiti  facultatem  haturatem  tenendt  fundum  in  folidum  habec,  in 
otnni  ejus  joco  &  gleba  eam  exercere,  ibique  flare,  fediere,  fodere 

Ser  fe  vet  per  afios  potefl;  ergo  in  iisdem  locisac  glebis  aiiuseo-. 
emtemporenon  potefl,  fine  penetrationet  ut  qiflumefl,  di- 
menfionum.  Per  naturam  iciturimpoflibile  tft,  ut  in  eodem  lo* 
co  eadem  pofrefliOr  i.  e«  eadem  facukas  naturalis  tenendi  vel  in- 

cuoi* 
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cumbendi  fic  penes  duos  in  lb!'dum ,  fed  li  altei'  in  alio  loca  ftmdi 
^eam  facukatem  exerceac  >  fiindum  per  partes  polTident. 

Etfiigicur  fieri  non  pollic,    uc  poircflbr  eodem  mqmento 'tem« 

})oris  in  omnibus  fundi  locjs  ftet  vel  fedeatt  nou  camen  ideo  dei 
inic polfidere in  folldqm»  necaliquidimpediCf  ^up  njunusalium^b 
cmnibus  locis  excludere  pofiTit:  quia  non  requtricuri  ut  aiflu  \M: 
queftet,  fedeatque,  cum  poflelTio  noo  inady,  &d  in  faculcate 
confrftat,  adeoquefufficic»  quod  nullus  locus,  nulla  fundi  giein. 
fit»  cui  non  per  fe  vel  per  alios  infiftere  adusque  poflcflbrios  ibfc 
fi  velit,  cxercere  poffic;  quoipfo  nntura  contradi(Slorium  eftrCjitt' 
tJem  faculcacem  ineodemloCQalceiius  in  fojiduito  efle. 

,,Nec  vero  oflicic«  quod  faculca^  itia  execcwi  fg^pe  non  poiS^ 
5,uci  noftu,  vel  per  abfenciam,  morbum  &c-  Namprimumei 
^,eft  nacura  huroanarum  faculcatum  ,  uc  indefinenter  exerceria^ 
^^queanc,  Lh, pr*  ff.  de  Servif^  Dormience:hoa)ine»  nec  mcns 
jjO^tu  cogicac*  Tiec  fenfiis  fere  feaciunci  oeqci^  xatnen  illa  Mmt 
^effe  ftculcas  cogicandi,  neque  hf,  fenciendi.  Neque  hic  defeftua 
5,eft  infaculcace,  fedexcra  eam,  fcil.inorganis^  non  ica  jaxndifpo- 
jjfitiSf  uc  ficuJcas  per  ea  excrceri  poflic  Uci  cum  homo  nofla 
^,non  videc,  impedimencum  eft  non  in  oculo,  fed  in.aere  noaii* 
,,Iuminaco«  Ergo  faculcas  tenendi  rem  manec»  etfi  impedinM^  ^ 
^,tum  fic  extra  rerai.  ujC  exerceri  non  poflic, y.  g.  per  poflfeiroris  alF  ^ 
^,fenciara,  raorbum,  cempeftacesj  icinere.  obfeflb,  porcis  claufis, 
,^ibinam  &his  cafibus  camen  per  alios  exerceri  pocefti  nifi^pfa  ^' 
j^ulcas  excinda  fic  in  re  i  uci  fi  alius  eam  tenetaci  q^iaiiuoceflere 
^inTfolidum  non  poflbnc.  „ 

Quanquam  vero  mulcar  ejusdcm  rei  pofleflionis  pluriumfep^t 
concurrere  videancur,  non  tamen  ill«  pofleflioncs  concurrurit ifl. 
folidum ,/(ri  vel  alter  plane non poffidet^  velneuter  infQMt^m^  (/W 
usque  membri  exempla  videbimus. 

£c  }>rimum  quidem  plane  non  poflidet,.qui  alcerius  tancQni  n<^ 
mine  poflSdeCi  ucicolonus,  depofitariuSf;&c.  non$nim  illit  ^^ 
folus  dominus  per  illos  poflidet,  &  per  illorum  Gprpus^»  guaiiptf 
inftrumencum  cenec.  Eodem  modo  ac  fi  faber  forcipe  fefruna  ifr 
iiec,  rion  forceps,  (ed  faber  tenet  per  forcipem ,  tanquan)  inflrp' 
mentum;  neque  hicduplexeft  a6liOi  fed  una.  Coatingit  hoc  itt 
<onftituto,  quotiei  rw,  quam  meo  nomine  pofledi,;jarn  al«eri»i5 
iiomine  poflidendam  conftituo»  tunc  defino  pofliderc»  &iUep<)^ 
^idec,  cujusjam  nomine  poflideo,  &ego  nudus  fum  alterius  mjfl^* 
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fter»iierL.  \%.pr.de Ac^uir.velamm.pofejf.  Addel^n.^.  12. deHar. 
pet^  &l^iS^de  Confi.  pecun.  • 

Neucer  vero  in  folidum  podidet:  cumex  alia  acque  alia  caufa, 

<rel  alio  iuris  generequisque  poilidec:  cum  enim  quisque  camuoi 

l^oiTidec  quoadeifedlus,  qui  escfuo  jure^quod  inre  habec.  nafcun* 

(^r :  non  verp  in  folidum.    Ica,  cum  Ufusfruc^us  rei  penes  $niiiai 

eft>  &  dominus  civilicer»  &  fruAuariys  nacuralicer  posiideac;  Do» 

minus  rem  ipfam  quoad  effc^us  propriecacis,  led  per  corpus  fru- 

iVuar  ii ,  hic  quoad  )ura  ufusfru6lus  per  fe  dicicur  posHdere  9  L.  12*  %.  3. 

Adexhih.    Domini  pollesfio  dicicur  civilis,   frucluarii  nacuralis, 

L  12. pr.de  Acquir.  vel  amitt.pojf.    Ica  vafellus,  emphyceuca,  fu- 

perficiariusposiideocrem  quoad Jura  dominii  ucjlis  per  fe^  Domi- 

nas  ciuoad  jura  dominii  direi^li.  fed  per  vafallUm » &c«   Maricus, 

ttva  dMaleai  quoad  jura  dominii  civilis  per  fe,  uxor  quoad  )urt 

dominri  natiiralis  per  maritum;  Debicor  pignus  quoad  jura  domi- 

xiii  per  credicorem;  hic  quoad  jura  pignocis  per  fe,  &c.    In  his 

omnibuscaudsergo  femper  unius  cantum  corpore  res  cenecurin 

folidum,  & ,  n  ille  tiullum  jus  in  rem  habec,  non  ipfe,  fed  domi* 

fkWfer  ipfius  corpua  posfidec»  &  tunc  unacancum  poffesfio  eft; 

rci  habec  &  ipfe  quoddam  jus  in  rem  &  quoad  illius  effe^lua  ipfe 

qooque  posfidec,  neucfer  vero  in  folidum. 

In  fequeflro  &  precario  paulo  alia  racio  eft  ab  ance  di^lis  diver^ 
ia,  fequefter  enim  &  precario  cenens  nullum  jus  in  rem  habentt 
&camen  pofTesfio  ipfis  conceffa  dicicur;  quia  vera  poffesfionis  ef- 
ft£teis  ipfis  permisfi  func,  fequeflro  fcil.  ad  cuftodiam »  L.  i.  §^  17. 
Defofaken  quoad  ufum,  Li  %^f.ffidie  Precar.  qui  fequeftro  dac, 
cleunic  posfidere ,  d.  L.  r  7..J.  1 1  excepto  efFe6lu  ufucapionis,  L.  ^g.ffl 
de  Acquir.vel  amitt.pofeff  Qui  precario»  posfidetjuradominii  per 
eum ,  cui  dedit ,  L  4.  $•/.  ^  de  Precar.  d.L.i^.i.  4.  eod. 

Haec  collifio  adhuc  iuperefTe  videtur ,  fi  quis ,  pofTefTore  abfente> 
clam  e)ua  poffesfionem  ingrediatur,  an  uterque  posfideat.^  Re« 
^ondeo,  eum  quidem  corporeteneret  fed  nondum  apparecan 
animo}  adeoque  pro  vero  poflefiTore  nondum  habecur,  L.6.%.  i. 
1. 18.  §•  p*  L.  25.  $.2./.  de  Acquir.  vel  amitt.poffeff  cum  enim  ac- 
quiri  pelfesfio  fine  animo  non  posfici  de  eo  conftare  debec ;  acqui 
qui  clam  domino  ingredicur,  mecuit  dominum,  adeoque  facik 
cedurus  domino  accedenti  intelligicur,  d.  L.  6.  §.  f .  d.L\%.%.p.L.  i. 
pr.  ff.  Uti  poffidet.    Quin  etfi  palam  profiteatur  fe  poflefTorqnii 
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quoniam  tamen  nec  tum  apparet,  anne  prsfente  domino  deceffQ- 
rus»  vel  ille  huncAcpulfurusicerwnfic,  interim  res  in  fofpeftfoeft 
&  retinet  abfens  poneflionem ,  d.  L.  6.%,x.  d.  L  25.  §./  Verumt 
fi  praeiens  dominus»  vet  nonaUilt  in  fundum  reverti  vel  remfum 
alcer  non  admiferit,  aut  vi  repulerit»  amifit  omnino  pofleflionem. 
d.  L  6.  5.  T.  1. 7*  j^  ^^d.  d.  Z.  15.  §./  Cum  enim  qui  cum  repulifc 
)am  fdculcatem  tenendi  folus  habeati  &  in  foliduin  •  (iure»  an  ia- 
juria,  in  fiimma  pofleflionis  nihil  inrercft,)  per  naturamaltercan' 
deiin  facultacem  ^mplius  habere  nequit.  Ccecerum  haec  collifioid 
^tantum  operacur  incer  collidentesr  nihil  vero  pertinet  ad  excr»- 
^neirm»  qui  ance  poflledit,  &dejedus  non  eft,  adeoque  pofleffio- 
5^nem  nihilominus  animo retinetr  d  L6.  $./  &  inde  oritur  f^ 
^iHe  fpecialisfimiis»  quo  duo  in  folidum  intelliguntur  posfidet^ 
fcit.  cum  ♦  abfente  fundi  poffcffbve ,  Titius  clam  ingreditur fundiHffi 
nonposfidetTitiustUtidi6lumeft;  fed  fi  huncTitium  ViSemptO' 
nius  deiiciat,  tum  Sero'pronius  vi,  adeoque  vere,  posfidet,  ut^* 
do»  contra  Titiumf  cumabfente  verp  nondum  vires  fuas  peridi- 
tatus  cft  Sempronius,  nec  ilfe  dejedus  eft ,  &  potoir  quidem  prr- 
do  ifte  potentior  efle  dcje6fo»  fed  infirmior  abfent^  Ergo  abfen^ 
nudo  animoretmuit  poflcsfionem  ctvilem,  hic  coroorc  &m^ 
eandem  naftus  eft,  atque  adeo  ratio  Paulir  qui  de  auorum  mta- 
rali  poffesfione^  non  cum  alteranimo ,  alter  corporc  posfidet,  tn- 
fiat,  in £.  I, §.  j. j^ dcAcquir.  vel amitt.  Poffejf.  pfane  huc non  per* 
tinet.  Unde  neuter  fuperior  erit  interoicio,  etff  alter  prsedo  mi 
auitf  non  agitrir  de  jure,  fed  de  ntldo  fa^o  po^fionis;  &  «n«* 
fuccurritur  illi  a^orr,  qui  ab  ipfo  adverfario  uio  feu  reo  convcnto, 
vr,  clam  vel  prccario  tenct.  tnter  a^fencem  igitur  &  pr«done« 
feunc  non  incerdlilb  feu  dc  poflcsfione,  fed  in  pecicorio  de  juj^ 
agendum  eric»  L 3- pr.  ff.utipojftd.  Ac^ue hic  unicus  ille  cafuseft 
quo  ex  acquicatc  mcre  Civili  duoinfohdum  posfidere  pofltint»» 
iextra  eum  nulfialii,  ut  nec  precario  duo  habererem  m  ioKdum 
posfint  r  Z.  19.  fr.  /.  de  Precar.  Et  ita  omnia  foluia  elft  videnWt 
dubia,  &ea  quoque  pro  parte,  qu^in  ipfa  Lege  opponuntur:»' 
tisfaflura  cnfm  jam  eft  rationi  Sabini,  quod  in^ecario  pojfidere'^ 
ieantur  &  dans^  &  accipiens.  ^  .  . 

Sup^eft  ut paueis  evolvam  Trebatii  {ententiam* ,  qui ,  aliunfjf^^* 
artuminjuflepoffiderepojjf.concedif^fedduoi/^^^ 
pofe.    Verum  re<tle  a  Labeone  reprehenditur  addita  rationcry^^ 
mfumma  pojjej/ionk  nihilinttrejljujle  quis^an  injuflefoffideat*  &'»  ^^ 
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egre^e  in  L  7::Utipoffid.  hoc  illuftrac :  qualiscttnque  pfijfejforfhoc  ipfh^ 
quodpofejfor  efi.  plmjuru  iuAet^  ^nam  iffe^  qui  Hm  pqfflieti  racio 
rationjfs  hxc  eft,  quodpoffeflio  in  tnero  fa^o  confiftat,  adeoque 
nulla  ibi  de  jureiicqaasftio^per/^  i%§.  i\deCapt.&foftl.Ui%.i.di 
Acquir.velamitt.poffi 

Qv.V-   QuibM  modu  amhtatur  po£eJlio? 

RESP.  Regulageneralisefl;poirefrioncmtdli,quodesvelflnira«s,jt^^  4^^.^^^^ 
vel  faciiitas'  nacuralis  cenendi  atnftciair  in  perpetuum^  namvedb.\Mi^ 
jmmm  eft  anima  pofleffionis ,  1 1.  JT.  i  ?•  Siu^  quiiefiJib.L. i.  §.  3.  /fe#A     ' 
Acq.  vel  amkt.  pojf.  &  facuUas  ienendt^x  prdpFietate  vocis,  qux  ex 
pgffe  &  federe  compofica  eft ,  adeirenciam  poffeflionis  perdneL  His 
duabos  parcibus  necefliriis  conflicuicur  pofleflio,  adeoque  alcera 
fublaca  neceflario  definitpoiTeflio  |Dii.  Far:Dig).Jeyurej^Ms,quod 
faSi&c.  SeS.4.%.i.2.i.&4^ 

TollicurMicur  ('"^fi^Biniuspoflidendidelinlc,  L^.%.6.7^L%.de 
Acq.  vetamut.pojfeff.  quod  ficvel  mone pofleflroris,  L  %%.ff.eod. 
|un<ft.  L.  I.  C.deSSiEcci  yel  fa^  ipfius ,  fi  noiitamplius  poflideret 
hik^6.L  17.  §•  i#/di.uciinconfticuco|)oflreirorio,Z.:^,Aig*/>r.ii5p 
Acq.  velamitt.po^. 
Insto  ,  quod  nemo  fibi  »pfi  caufam  pofTefltonls  muCare  pofllt. 
E£5P-  Pnceftcamenamiccerefoloanirao,£  5.5.6.  i^,  &yacuafli 
tlienonomineapprd^endere.cjuodficinconfttcuco,!/!..  ig./»r  £.19« 
§.  i.i&  £ademracioeft«&dennicpofl[efljq,cumis,cu}uscorporepos« 
fidecur>  v.  g.  cabnus,  vel  moricur,  vel  poiTefliooe  codic ,  arg.  L.  31.  L,  ' 

40.  i.  T.  pr.eod.  quta  nacuraiisfaculcascorporetenendi  ^non  in  cor- 
pore  poflidencis,  fed  coloni  coftiiflit,  qusefine  animo  cenendi  efl^ 
non  poceft :  ne  tamen  poflreflTori  cafus  vel  maiicia  alterius  noeeat» 
certo  ojiodo  ei  fuccurritur ,  L:  4^.  §•  *  •  injln,  L.  44.  inf.  ff.  eod.  Jufti- 
oianusdemumin  L.fC  de  Acquir.vel  apntt.  pojf  remediuro  reci}- 
perandaB  dedit :  qu^  omnia  laciflQlme  perfequicur  Dn.  Par.  in  diS^^ 
di^.SeS.^.pertot. 

ToUicur  (2)ii&culcasnacura1isin  perpenium  exftinguiair:  quod 
fic  duplicimodo,  cum  ipfirespofreflji  mceric.v.g.  annuloinOcea- 
num  deieao,L.ai.Jf  pr^/2-  wr*.  &  aliis  exemplis./fiff.  dtJp.SeS.s^*  f  ^ 
allacis i  vel  cum  iUa  alicui  per  alium  ademca  eft,  ud ,  cum  res  furco 
M^aL^L.i5ff*^Acqvelaw.poJf  veivjlquisdejeauseft,  L i.$.4T^ 
/.  deVi&viarm.  cum  duo  in  folidum  ooflidere  nequeanc^.5/dF.5.$.a. 
»   Keq^iricur  aucem  ad  hoc,  uc  exdncla  dicacur  naturalis  faculcas  ce-* 
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fiendi(  i.)  uc  neque  per  fe  i  nee  per  alium  exerceri  pof^ ;  {%)  ut  m  per« 
petuumfublata^  (3)  utconuet,in perpetuum  lubtatam  efle;  nata 
quamdiu  id  non  probacur»  folo  animo  a^lcer  retinct  paiTeflionen) :  itt 
fera )  qus  evadit »  non  amittitun  quam<liu  m  confpedii  eft,  nec  fpts 
cam  recupcrandi  evanuit,  $.  12.  verf.cumvero&c.  Inft.deKer.&k 
Hinc  dominus  abfens  retinec  aoimo  poiTeflionemr  etfi  (#)  aliui 
clam  ingreflus  (it » & corpore  clam  teneat ;  qnia  nefcitur ,  anne  fons 
qui  clam  poflidet,  revertenti  domino  ceiTurus  £t :  vel  ( £)  is»  qui  claffl 
kigrelTus  eam  eft ,  a  tercio  deje^tus  fic ;  quia  nondum  apparer,  qtiod 
/    ^    dominum  quoque  revercentem  admiflurus  non  fic.    Ucrp^ue  txp 
cafu  fblo  animorecinetur  poHkffiotLi.pr.ffl  Vitpo{fid.  L.  t.%,%^Ji 
Vi  &  viarm.  idque  usque  eo ,  donec  ignorai  alium  ingrefluro  t  £  4> 
de  Acquir.  velamin.  poffejf.  nec  in  conccnenti  recu  perat ,  arg.  £.  i  ?•  ^ 
Vi&viarm.  Adeoqueabfensamittittalem  pofle(}]on€m».«^f//ii^  - 
ver(us  non  admiflTus  fuerit,  L.  ^JnfdeAcquir.  vefamiu.poff.Lii 
%f-§  ^o^*  '^/  fi  accedere  non  aufic  vim  metuens ,  Z.  7^  £».5  2.  inff. 
eod.  vei  (i  alias  neglexeric  recipere  poflfeflipnem  m  conti  nenti » &S. 
fiS.  5.  §. ).  4«  5. 6*  i.  &  fi  vel  non  ipje  concinuo  po^ilioneni  jntre& 
*  *  vel  reverfus  poflefllonem  remediis  recinendi  non  defendac.  -  Unde 

fola  verbalisdenunciacio  non  fiiflicit,quera€ioeft,Gurnavuaie|)Of 
verhis  nunciando  amittamus  pofleflionem  1  won^lapitlijia&u  nuodir 
tioflac.  Vidfupr.M.deOp.nov  nunc.i%.  Qu^omoialadusexplictf 
Dn.Par.  indiHfeS.  y.  $.  j.&feq. 
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USURPATIONIBUS  ET  USUCAPrONIBUS.  \ 
^^A.  Qmm<>d<>  dtfferant  ufma^^^ 

£««r:^i^;/7fTlESP.  (0  RdDmx  u&capioemmtantum  inrebusItalicisobtiu(iCf 

v«r^  t»m     I\  pra^icriptioetiam  ad  res  provinciales  pertinec  (2)  Temporeii^ 

^JP^*^^'enim  perficitur  decem  annis  inter  prsientes  &  viginti  inter  abferf- 

tes;.  h^  prxterea  30«.vel  40.annis.  (^)  Caufa:  namiilaeftexjuf)^ 

Givili;  haccexJurePrsetorio»  (^4)  Ferma&mod^^:  iUaenim  requiril 

titulum  &  bonain  fidems  in  hac  fblus  lapfus  temporis  fu^i^ 

(^)  EffeStui  illaenim'acquiriairdomimum,i;,ao.C^f  PaS.l.^ff'^ 

hs.pr  C  de  Prajcr.  30;  anm  hac  fola  exceptiov£.  i.  S^  r  .pr-  C\  de?n»' 

axc.Si  fi bonafidesaccedit» dominium  lp.pr.%.  i.C.praJir.  30.  \ 

Hodieplerasqjae  difTeiemiasincer  praefcrjpcionem  iQngi  cem^^^ 
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&  ufiK:aptoneni  fuftulrt  Jufiinianus  hi  L.  un.  C.  de  Ufue.  transf 
obtinec  tamen  adhuc  hodie  pfsfcripciolongi  (emporis.  Vid.qfeq^ 

f^&r  447- 

Qy.  JI.  Qumamjtt  origo  ufuca^ionis  ^ prAfcri^tionut 

RES?.  USUCAPIO  ex  utilicate  pubfica  introdu6!aeft,  ne  (ciL 
dotninia  rerutn  fint  incerta,^  n^ffh.pr. Inft.eod.  dominis  cnini 
jura  fua  ignorantitius  congruum  rempus  ( annus  nimirum  in  mobin* 

-bus»  biennium  in  inrmobilibus)  rnquirendi  in  res fuas ,  repetendi- 
que  eas  fpatium  concefium  efli  quo  elapfb  in  poenam  negligentisf 
res  ab  utente  capitur,  i.e,a^cquiritur,  dd:LL  Modo  res  in  Ttalica 
folo  fira  r&  boiia  fide » juilo  ticulo ,  &  comimio  poflef]^  fuerit  ^ddLL^ 

-  SLL.^.jf.h. 

*  Ex  quo  apparec  (  t  )  (blis  rebus  iTALICfS  fi^v^e  mobilibus,  fi\re 
Immobilibus,  profpe£lum  fuifle,  necad  provincias  haecjura  perti*' 
nuiile:  fed,  cum  eadem  utilitas  reipoblica^  hic  obtimieric,  mcrita 
antiqm  JCti,ufucapronemannafem adres  MOBtLES  in  provinciis 
extenderunt,  tradente  id  JuHiniano  in Lun.verfcumauiemantiqui 

.  &c.  CdeVfuc.transf 

.  At  (2;)  Res  IMMOBILES  provfnciafes  nullo  temporeaGqiirre^ 
bantur ,  necad  eas ufucapioexienfa  fuit ;  hinc Prstor, qiii  fupplere 
defeaum  Juris  Civilis  folei ,  PR/ISCRIPTIONEM  LONGI 
TEMPORIS  introduxic.  ac  conftituit,  ut  provinciales,  qiii  bon» 

r  fide,.  iuftoquecitulo,  rem  immobilem  longo  tempore  u«  e^decent 
annis  inter  prac(entesr&  viginci  incer  abfentes»)  poflederunc^eani 

.  xque  ac  I tali  per  ufucapionem  acquirerent.  Hanc  autem  pneferiptich 
neo^  longi  temporis  Girca  res  folis  extraneis  concefiam  efle,  ap 
parer  tum  ex  eo^  quod  Italis  per  aflicapionem  jam  ptofpeAum 
fuerit,  indeque  alia  praefcriptione  non  opus  fuerit,  per  £.  2  C.lrf 
fuii  cauf  cejf  long.  iemp.  pnefcript.  cum^ex  omnibus  textibus,  ubi 

.  res  iongo  cempore  prxfcribi  dicitur,  q.ui  non  Icalos,  {td  eo^,  qui 
m  provincia  commorancurv  refpiciunc  Ica  L.i\.§[de  VfM.  ex 
epiftoiis  Javofeni  eflj,  a^oque  provinciali  confuluic.  Totu» 
titulus  CdeLon^temp.  prafcr.  comxxveit  refcrTpca  Imperacorum  a<f  . 
fequificion<mi  ri^fidum  provinci^  vel  aKorum  in  provinciade- 
gentium  emanata;    Slc  I^ov\  1 19.  c:  7.  &  inde  defiimta  /f«/i!^.  Mait 

fdeiC  deVritfcr^  kng. temp.  miS^  eft  ad  Orienttlium  Prxcoriorund 
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Sed  &  (3)  excludebancur  ab  iifucapione  jifraj  fm  realia«  fin 
perfonalia^  quia  coca  ratio  ufucapionis  in  illisceflabat:  mmilit 
conilftit  in  coniinuata  pofejffione^  pr.  Injl  h>  jura  tucem  plamn^h 
fieduni  continm  poffidentur)  L^%.27/ffide  Ufuc.L.  i.pr.diAcqm 
velamitt.pojfeffi  Acque  hoc  ita  difercis  verbistradicur  in  L  14./. 
ibi :  ferviiutes  pradiorum  rufikorum^  etian^  carporiku  accedm^ 
incorporales  tamen  funtt  &  ideo  ufu  non  captuntur :  vel  ideo^  ifM 
funt  fervitutis » ut  non  habeant  certajn  continuamquepoffe(Jionem.jfM 
Servit,  Conf.  L  3 2. in  fff.  de  Serv.  urb.  Neque  alia  tuoc  mjurA» 
cognicafult  prsfcripcio  prster  illaro«cujus  incontrariumnon  exflx 
m^moria.  Vid.  L.  3.  §•  f •  de  Aq.  ^uot.  At  cum  «que  interdTec  ra- 
pubjicar»  m  junum  quoque  dilcepciones  finirentnri  rerumquei;i- 
corporalium  quafi  pofleCio  certa  reddermr,  PRiESyRlPTIO  . 
LONGI  TEMPORIS  ad  h«c  quoque  extenfa  fuic»  &  Pnaor  - 
[arg.  h  10.  Si  Jerv^  vind.  Dn.  Par.  in  Dijp.  de  Pra^fcr.  mm.)  td 
cxeoiplum  rerum  (yid.  i.a.  CdeServ.)  jyra  quoque&  res^iftcar- 
porales,  qusufucapi  non  poterant,  (vid.  L%.  C  /nqttib.cefl^^ 
lemp^  pr(efcr. )  longp  tempore  acquiri  permific ,  dd.  LL- 

At  h»q  prafcripcio  lonjgi  cemporis  camjrerum^  quam  juriilini 

«que  jut  jufucapio»  f equirit  bonam  fidem  &  juftum  tituhim,  kl 

pr.C.dePr^Pio.vel^Oiann.  L,i.l.2.C de Servit.& aqua.L.  i-Lxh  ^ 

e^tot.  tit.  Cde  Prdefcr.  long  temp.    Adlio  autem  inde  non  dafetuf,  | 

fed  folaexcepcio,  L>li.Lf.CaePrafi.longtemp.L.^.%.  i.ff.dtlh 

temp.  prafcrj,  ^  ,J 

Sed  cum  <4)  per  ufucapionem  &  praefcriptlonem  longi  temport 

faltem  profpeaum  fuerit  pofleabribus*  UONA  FIDE  &JVSTQ 

TITULO  municis,  decafu  aucem,  ubi  haec  fequifica  deficiuof»  j 

nihil  Prxtor  vel  Jus  Civile  definiveric,  ( Vid  ^ev.  p.  9^de€»\i^\ 

ideo.Theodofius  M.  OMNES  ACTIONES  REALES,    eciafflfi 

fine  ttiulo  &  absque  bona  fide  res  vel  jus  poffidcretur^  '^P^Vil 

innorum  finiri  per  modum  excepnonis  voluic,  d.  L  j.prL^^f^^f 

Pr^Jtr.3o.M//^o.ttnn.  data  tamen  a^aione,  fi  bona  fides  adfoeO» 

Coth.ad  rubr.  C  de  Pr^sfc.  30.  vei^o.  ann.  . 

At  C5)  id  verum  tancum  «rat  de  a^ionibus  realibuSt  ly^^^ 

Quib.  non  obj.  long.  temp.  prafcript.  arg.  d.  L.  2.  arg.  d.  L  3.  arg»  L»^ 

C.  de  Ufuc  transf  mg  Lf.C  dtPr^fcr.  Jong.  temp.  arg.Lyln  i^' 

cauf  ceff.  long.  teni».  prafcript.  -  Perfonatia  enim  jura  ctint  f^' 

petua, litesqucindc  orientes immortales;  d. L.>. d Li^    His erg^ 

Honorius  ^  Theodofius  metam  pofuerunc,  volttcruntquci  tit^' 
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hm  ACTfONES  PERSONALESindiftinae.  fivebonafide8& 
ticulus  adfiti  five  ni3n»v3o.vel  40^  annorum /patio  prdpfcribancury 
L^.L. 4  C.^f  Prajc.  30. w/40.  ann* 

Denique  &  (6)  tempora  ufucspionis  nimis  angufia  videbantnr 
}uft]niano»  &  maxime  inhumanum  cenfebat,  abfentem^vel  igno- 
rantcm  anno  autl)iennioreiiuiB  dominio  excludi;  ideo  ufucapio- 
iTem  transfbrmavit»  &  {onaum  tempus  priefcrtptienis  ufucapioni 
adfecit,  ita,  ut  hoec  non  niuio.  velio.  (fi  mobjlis  cfiet  trium)  an* 
norum  fpacio  perficeretur  1 L  un.  C  ie  Ufuc  transf.  Eoque  voJuitr 
vt  longi  temporis  pra^fcriptiojampromffcue,  &ad  res  ufucapi  fo- 
litas,  &  ad  resy  quar  ufucapi  non  poteranr,  pertineretr  nam  inde 
pm  pafllm  prcfcriptio  longi  temporis  pro  ufucapione  fumitur, 
L  « .  fr*  C  de  Prafcr.  30.  vel  40.  ann. 

.    Aonc  vero  hoc  modo  pr«fcriptio  longf  remporis  liiblata  cft? 

^ane  ita  videtur;   quia  ex  Lcge  Theodofii  jurn  realiay  quorum 

cau6pr9rfcrrptio  longi  temporis  introduAa  eft,  non  amplius  lon- 

.go»  icd  longifiimo  tempore  finiuntur.^  Sed  &  Juftjnianus  ipfum 

fongum  t^mpus  ullicapioni  mancipavitt  ipfamquc  ufucapionem 

iMptemporispraclcriptionem  paffim  vocat,  L  l.prX.dePr^cripK 

30  fr//4a/7mita,utpraefcriptronis  longitemporisnullusfuperefle 

.  ofiis  videatur.    At,  nis  omnibus  non  obftantibus»  nihil  quoad 

fianc  prxfcriptionenh  mutatum  effe,  puto:  nam  ( j )  Theo0ofius 

36.  annorum  prasfcriptionem  non  promiicue  in  omnibus  juribus 

realibus»  fediis  faltem,  qnx^  absque  titulo  &bona  fidepenes  ali- 

nm  eftint »  introduxit ,  L.  g.  C.  de  Prafcript*  30.  vel^o.  ann^    \n  ilHs 

autem»  quar  quts  bona  fide  &  jufto  titula  quafi  pofikfebar,  nihil 

iDutavir^  fed  iila?  adhuc  longo  tempore  acquirebantur,  idque  ap* 

'  parct  ex  1. 3-  C  dePrafcript  30.  vel  ^o.  ann.  ibi:  fheaufern  a&iones 

30.  anniscontinuisexflingvantur,  ^u£  peipetu£  mdehantur^  (at  aftio- 

nes  reates  non  erant  perpetus^y  ied  loi^a  tempore  prartcrtbeban* 

tur»  fi  alter  bona  fide  &  fufio  titulo  j[u5  iihid  pofi^deDat»)  nm  iB^^ 

fuet  anti^ua  tempore limitabantur.  A tque hinc  Jnftinfanua»  cum  an- 

naicm  exceptioncm  fufhilifiet»  exprefle  omncs  rch^quas  excepcio- 

nesL ^am  decennii  confiftere  voJuit  in  L^t.Cdi  Am.  exc.    Nc- 

qUi^  (2)  Juftinianus  iransforir.ando  ufucapionnm  prcfcriptionem 

'lohsi  temporisfuftulit»  fed  ufucapionemadillamproduxit»  Hub^r^ 

frM.  adff.  L.  8^  ^*  4-  S  f •  A  temporis  dififer^ntia  falteoi  fublata  eft» 

at  qupad  rem  ipfam  difi^rcntia  manfit.    Voluit  nimirum  Impera^ 

tor»  ut  &rcs»  qur  ufucapi  folcbant»  &  jura  quoquc»  quae  ufucapi  , 

iion 
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4ipn  poterant,  longo  «empore  pra^fcriber^iitur*  PrxfcriptiQergo 
vx)x  geoerfs  ^eft,  pertinctque  &adres,  &  ad  jura,  Cv^  ufucapi  pof* 
iint,  fivenon»  &ficufucapio  Crft  fp^ciesprafcriptioms,  .un<k& 
ifspius  praefcriptjo  vocatur,  fed  Utiuspr9^cripti6patei:»utpote^ui 
jjura.quoque,  guae  ufucapi  non  poflunt*  .accyjiruntur-:  atquehiBC 
nervoCb  Juftinianus,  fe  ampliare  materiain  4oflgi  tempbris»  aoa 
^  ergo  tollere  voluifle,  traditin  i.  un.  C  de  Vfuc.  transf.  Qijia  ^ 
cennii  exceptionemjuftinianumconfiftpre  .voluiiTef  apparetexi 
l^i.df  Ann.exc. 

Haec^ergo  pcaefcriptiQ  longi  temporis  hodieqii^  obtmet,  &hinc 

-anale  afleritur,  moribus  ejciam  fervitutes  &  res  incorporales  ufu. 

papi;  Aullibi  enim  hoc  dicicMi',  fedhodieoucptarrcribuntur:  rado 

'    enim  ufucapionis  eadem  eft,  qus  olim,  lcil.  cominuata  po^effi% 

qualis  non^ft  in  la&bus  incorpjoralibus^  Lsi.pr»<UAcqmr.V€li0f' 

Qv.IIL-^»  Ufucafioinventajit  juregentium^ 

it      VT  E  G  A  T  y  R :  fed  eft  merum  inventum  Juris  Ci vilis ,  &  proptec  \ 
^n^m-xS  utiji|:afem_pubjicam,  tum  in  poenamflegligentiae.tumutdo- 
^crb.  '>v#»/^^jinia rerum taudem cerja fint, introduiflaeft,  Cipr.  fde Iprff^ 
^m  ^tntp     Sfruv.  h.  §.  42.    Attamen  ndn  pontrariatur  Juri  Natur«  •  fecf poti|W 
9JU5  aequiiati  maxime  coQveniens  eft ,  ut  litiumaliquando  fic  finis»  j 
Conf.  Dn.  Parent.  Di^.  u &  i^deFmb.bon.fidJn  preefcr^Jur.i&n.     1 
Oj?  j.  ( I )  cmfctenHm  lutam  non  efl!e,  ubi  quis  fciens  rem  ali^  ; 
oam  tenet.  .. 

Resp.  Lc^es  Ciyiies,  qu«  tutam  reddunt  confcientjamf  wfi- 
f uunt ,  inprimis  cum  negfigenti  in poenam ]us  fuum  auferatur. 
Obj.  (2)  Nov.p.ubiprcfcriptioimpium  praefidiura  dicituf- ,   . 
^  Re s p.  I mperator  in  rebus  eccJeCaflticis  I)rcve  faltem  praefcnpo^* 
fiistempusimprobat.  .      u-  f  i 

E  X  c  I  p  B    jjrxfcrjptioiiem  immemorialcni :  h«c  enim  ab  ip» 
natQra  eft,  uii  infra^lemonftrabicur. 

Q^AW.^njuraquoqHellfticafiantur} 

Negatur:  idque  rationibus  quoque  probavij[«pr.f,2.      . 
Hinc  fruftra  quaericur,  an  in^ufucapione  jurium  reqojr^*^ 
ticulus:  cum  enim  planeufucapinonpoflint.  nec  opusefttitulo* 
"   At  re^ius  quaeritur :  an  in  prsfcriptipne  jurium  requiratur dtutUSJ 
Et  aflirmatur  de  proefcriptione  Igngi  temporis  td.q.%.  ^ 
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OBhLio. pr.fi  firv.  vind^  ubi  pr«fcriptio  longi  temporis  etiam 
ne  titulo  procedit. 

Resp.  Ibi  aiia  praefcriptibnis  fpecies  eft,  non  quandd  acquiritur 
res  ab  alio »  fed  quando  quis  ipfe  re  aliena  uticur ,  non  vi ,  non  clam»       ' 
non  prccario :  tunc  eninwlio  titul6  opus  non  eft.  Vid  infr.  qv.  27. 

Q^.\.  ylntitulus  pu$ativm  (u^^ 

NEG.  namfiverustitulusnoneft,  non  jufta»  fed  ftulcaopini*oeft,£jitf,^j^.  ;^. 
fiquis  credac,  fedominum  faAum  finctitulo,  cum  necemerit,vcrb.  mc 
nec  ulla  caufa  prarceflerit,  ex  qua  dominus  fieri  poffic;  omnes  enimi^*^  ^** 
iciunt ,  ie^on  efle  dominos  rei  aliense»  nifi  legicime  acquifiveriflti 

Exc.fi  juftafit  opinioniscaufa,  ut  fi  forte  errat  infa6loalieno: 
tunc  enim  ufucapit  pro  fuo ,  toh  tit.  Vtofuo. 

^  Qi^.^l.AnfuftrvmiensmdajidestoUdtufuc^^^ 

NEGATUR  de  JureCivili ,  cujus  racionem  dedi  Fart.ti  tit.  i.  Uh,  ijm.fMg.  ip. 
6.f  I4.P-439-  ^  vcrb.Wipi»*. 

At  aliud  eft  Jure  Canonico ,  ubi  femper  bona  ndes  requiritur  j  quia  ^^^^t^o 
ouicquid  non  ex  fide  fit,  peocatum  eft.  2^^^*** 

£quidem  difpofitionem  Juris  Civilis  focietati  humanec  magis  con- 
venientem ,  & ad tranquillitacem reipublicaB magisaptamefle,  evicit 
Dn.Parens  binis  difpucationibus  ^i^wi^w*^?»^'/^./?!^^ 

Qy.VIL  Curinemtiom  reqtiiratur  honsfdes  etiam 
tempore  contra^us  y^curin  aliis  negotiis  fufficiat^ 
eam  adejje  tfimpore  traditionis?         v 

R£  s  p.  In  fola  emtione  duo  a£lus  necefl/arii  funt ,  unus ,quo defini-  t/mt  pMi.sri. 
tu  r  pretium .  qui  prjtcedit ,  alter ,  quo  pro  prerio  traditur:  ucer-  v«:b.  in 
que  eft  neceffarius,  eoque  fine  vitio  efle debec  5  at  in  reliquis  contra-  ^*'/^'" T^ 
ftibus  caiife  &traditio  uno  adlu  fieri  pofllmt,  ut  in  donationep  dote^  ^'^*  ^* 
folutione  &c.  nec  opus  eft,  ut  eonventio  qucdam  praecedat »  &  tunc 
traditio  fequatur ,  fed  fuflidt ,  rem  ex  caufa  ea  tradi.  Idem  eft  in  fti^ 
pulatione :  ecfi  enim  requirat ,  ut  verba  prscedant ,  tamen  cum  ipft 
lupponat  aliam  caufam,  &Tiudacauriofic,  tradirio  vaiebit  excaufa» 
'    6b  quam  ftipulatio  interponi  debuit.    Nec  requiruncur  verba  ad 
tcansferendum  dominium «  fed  ad  caucionem*    in  dote  nuptisqui- 
dem requiruntur,  fed iii diftin^ifunt concra^lus de nupriis & de 

Lil  dote: 
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dote:  in  illis  noii  agicur  de  rei  tradidorte:  in  ^egata  itidem  aliud 
jiegotium  eft  intef  defun6)um  &  hxrede.ni ,  aiiud  inter  hunc  &  lega* 
tarium»  dequofoloquaeritur,an  legatariui>abinitio  fitinbondficie. 

Obj.  (i)  L.ix>.pr.b.  ubiinenitionequoque  fufficit  juftus ticulu« 
tempore  traditionis. 

Resp.  Non  qusricur:  an  bonafides  tempore  emtionisdtneces* 
fariai  fed  ex  quo  tempore  ufucapio  currere  incipiat? 

Refp.  Temporetracfitioais;  qniatancpoireirioincipit,fioeflOl 
res  ufucapi  non  poteft. 

Obj.  (2 )  L  7.  §.  4.  Vro  enit.  ubi  fuflTcit ,  tempore  contrafius  borMifl 
^Kxxx  adfuiiTe;  quia  dicicur,  eum  >qui  bona  fide  einit,  &ami(raae 
recepca  poiledionelcitalienumeile,  &eum,  qui  bona  iideemic,& 
moxretraditalcitalienum,  noneiTeiimiles:  eirentaucem,iiudnec 
liic,  ita  nec  ille  poiTent  ufucapere. 

Resp  QuaBfitJCtus:  anfupervenidnsmala  iideslecunds  poffes- 
jfionis  noceat,  quod  aifirmatur.  '  ; 

,  Instat:  Acqui  iiiemel  bpnaiideemtum  &traditum  iit,fuper«  \ 
veniens-raakiidesnonnocet.  | 

Res  r  Non eile  iimile,  quia  tuncpnius  negotii  continuacio cftj  \ 
ied  amiila  poileilione  novum  inicium,  novumque  fai5lum  hominis 
eft,  quod  vitio  careredebet.  Semperergoponitur  cafus,cjuoboM  j 
fide  emtum  &  traditum  eft ,  &tum  quseritur,  an  fupervenieas  mak 
lides  noceat?  1 

Resp.  .Condnuata  poiTeilione  non  rupta  nocet ;  quta  alja  poifes^ 
iio  novumqueinitiumeft,&fic4iirimiie:  nam  malafidestuncoofl 
lupervenit ,  fed  abeo  incipit  | 

Coni.Bach.&yinn.aapr^Lfo^n.a.laut.psg.sy^'  '      \ 

Qv.  VIIL  ^n  ufticapioneetiamperatmmacquiripoljit^  \ 

AFFiRM.  modo fciverit ,//. £»•47. Z 49. S/ deAcqu. veJawit.pop^  j 
quodiilertadominio,quodetiara  ignoranti  acquiritur,£.i3*^  1 
AR'Ly  nti  ii  vel  mandavit*  vel  ratumhabuit:  nam  in  ipia  ufucapicfl' 
tis  perfona  inipicitur  bona  vel  mala  iides ,  nec  poteft  put^re,  felK)0^  1 
iide  accepiife ,  qui  nefcir ,  fe  acepiile.  .   ' 

Obj.  §.  pmp^rf^^/prfyr^/s^^iy^^fi^.ubiutrumquesequeacqiu'  j 

riturignoranti.        ^  ^  ,      ' 

Resp.  Comparatur  dominium  &  ufucapio  in  eo,  q«od  per  ^'^  j 

ram  perfonam  acquiri  poilir ;  quia  a^u  corporis  triditur » non  autcm  I 

ineoiquQduterguejgaprans;  quodpleniusindd.Ll^diiHflg^'^^'  j 
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j  ^-  '       ^  ' ■ ■■! 

Resp.  (a)  Oicitur  tantum  de  poiTeilioiie,  quod  igoorantibus 
quoque  adquiratur;  nec  in  eo  diftinguuntur ;  deinde  additur»  per 
eam  etiam  dominium  vei  ufucapionem  quxri  i  Ced  id  intelligitur» 
caeceri$  paribus. 

Qy.  IX.  u4tt  etiam  res  mcorpdraUs  ufUcapiantur? 

Nf  G  ATUR ,  vid.Jupr.  qv.  2.  Neque  ab  ailegata  ab  autore  Lexfin.  C.  di  Diffintlt 
Prafcr.  long.  temp,  loq uicur  de  ufucapione ,  fed  de  prsfcriptione  ^^-  tH*  S7h 
longi  temporis.  ^  vcrb.6<»- 

Qy.X.   j4n  etiamres  propria  ufucapi  pojjtti      ^'  '' 

Negatur;  quiaquodmeumcft,  amplius  meum  fierinon  poteft.x:^.fi»/«;;i. 
Obj.  L.  15.  §.  16.  >m3.L. 44.^^ Djiwii.i^ubi  miffus  in  tem  vwb.  tu 
fuam  ufucapit.  •  f^^^'^^ , 

Resp.  Miflus  ex  capite  damii!  infe^i  aPrstoretant\iitndominus 
conftituicur  non  Jure  Civili,  quo  res  aliena  manet:  ergQ  longo  ^ 

tcmpore  acquiritur  quoque  dominium  Jure  Civili ;  quia  ex  jufto 
tttuio,  autore  fcil.  Prd?tore,  poflidet:  nam  Prtftor  fuos  dominos 
vocat  poffeflbres. 

Qy.  XI.  jinresextracommerciumufucapipoJlint? 

NEG*  res  enim  extra  commercium  dicuntur ,  qu«  plane  acquiri  &  1^,  fin.f^ 
poflideri  non  poflTunt»  indeque  nec  per  ufucapionem.  v«rb.  exns  ^ 

Obj.  L.6.C.deReHg.  cpmmirdum 

Resp.  Jus  fepeliendi  manet  domini»  &  ufucapi  poteft»  fed  non*^* 
iifus  ejus  profanus. 

<Jy.  Xll.  j^n  liber  homo  ufucapt  pojjit? 

NEGATUR s  quia  cft  extra  commercium.  Conf.  ^fi^.  C  de  Prafcr.  ^^. fai^s^., 
tong*  temp.  •  vcrb.  Mmr 

Ob j,  X.  2i. >  Hb.  ingen.  ^  ^tmt. 

Ri^sp.  Quaeftioni  ingenuitatis  olim  pr^fcriptum  eft  quinquennio» 
^  L.  2.  fed  id  fublacum  eft  d.  L.f.  Vel  Ita.  Liber  homo  acquiri  poteft 
iil  fervitute»  (ed  qusftioni  fervitutis,  vel  libertinit^tis  pra&fcriptio 
opponi  poteft.  Non  ergo  toUitur  ingenuitas  prsfcriptione»  fed 
acquiritur contra  fervitiitem ,  vel  Ijbertinitatem. 

Qv.  XIII.  ^res  mere  facultatis  ufucapi  vel      t^^-  p^rtrt' 
prAfcrtbtpoiJtntf  f^cuit.mk^ 

RESP.  Convenire  priusilebemus»  qu«nam  fintrcsmer^ficulta  '^..^'^^ . 
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tis :  cum  eBtm  in  Jure  hc  voces  non  occtirrafnt;  varie  atbipi  poffunt 
Nam  I.  ita  dici  poifunc  res^^ux  non  tangunt  jus  alterius»  fed  nofirum»  '' 
&  in  qutbus  nihil  cran^ferri  ab  uno  in  alium  poceft ,  uri  nuda  fada, in 
k  fpedaca,  Hnere,  v.g.  edere,ridere,qu£ab  aiio  non  poffideri,&. 
iic  iiec  ufucapi  poffunt. 

IL  Ita  dici  poiTunt,  qus  transferri  quidem  in  alium  &poffideri 
abalio  poflunt,  acque  prsfcribi;  fed  animus  poffidendinon  efti& 
ideo  non  prsfcribuntur.  -/ 

Unde  faUum  eft,  quod  ire  per  viam  publicam  fic  res  mers  facoi-'' 
tatis,  uti  putat  Laui.pag.  t73/  i^f  fed  eft  ius  omhibus  comraunc: ' 
neoue  ideo  populus  non  amictit  non  ucendo,  fed  quiaarius  neo»^ 
poflidec  viam,  vid.L.%^ff  de  viapubL  &  fic  nemo  mucapit  Eodeffl  ■ 
itiodot^ucidominus,  em  re  fua  per  infinitum  tempus  non  ucatufi/ 
non  amitcic  non  utendo»  cum  de  ejus  dominio  conftet:  fecus,  ff 
alius  incerim  viam,  ucagrum  fuum  poflldeac,  prarfcribetur:  noo 
enim  tunc  quxritur  de  }ure  eundi»  fed  de  jure  rei,  quod  inalioin 
transferri  f)oteft,  non  de  itinere,  fed  de  fundo  feu  re  acaurreiidii, 
Eadeni  ratione,  fi  ad  certum  molendinum  atiquis  diu  n-uflieon 
pertufit,  molitor  non  ideo  jus  longo  tempore  quaefivit;  quia  noA 
nabuit  animum  pofiidendi  alicujus  juris  negaavi  ne  (dio  vadit; 
fecusergo,  fi  jusfibi  arrogavit»  &alioJre  prohibuit  propter  1« 
molendini  fui:  fi  enim  alcer  acquievit  )am  prohibitione  hacqw 
poffidet  jus  hoc  negacivum ,  ne  alio  ire  poffic ,  &  prsfcribit.         „'  1 

CoUigicur  ex  his ,  quod  fi  res  meift  facultatis  de  mero  aAu  nacan» 
incelligancur,  fruftra  quaeratur;  an  ufucapi  vel  praefcribi  poffiittS 
ii  verode  talrre  agatur;cui  )us  aliquod  cohon^ec,  quod  in  alcemm 
transferri  poteft,  omnino  etiam  in  rebus  mers  facultacisufucapio 
vel  prafcripcio  obcin^c ,  caeceris  paribus ,  fi  fcil.  quis  jus  poffedent 

Hinc  juri  reluendi  pignoris,  annuis  redicibus»  retrovendicioiw 
|uri,  decimis  &c  omnino  praefcribi  poteft:  dequibus  finguiis  ^ 
locis. 

Qy.XIV*  QuidjurucircafdrtHmamilUfurf^^^ 

^^^/^^rf  T?  ^  ^^-  A*^^ qu»ftioeft,an  rei furtiv« foetus  ipfe fit furrivusi  aM 

wb. /r/ir^i#    *^  autem  %  a  quo  ufucapi  poffit. 

m^m  cS^.  Rei  furtivae  foecus  furtivus  eft,  fi  apud  furem  ipfum  vel  editi» 
vel falcem concepcus  eft, h.  \o.§. i.h.L/^g.fi.s^deFutt.  quia  fci>« 
cottcre^ac  foecum  atienum  >dum  matrem  ».cuju$  pars  eft  i  cootrectit 

isoo 
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,*  Non  a  apud  furis  haeredcm»  nedum  alium  bonae  fidei  poireiTorem 
i  concepnis  eft^  dj  io.$.2.  quia,  cum  hi  bona  iide  ancillam  ceneanci ' 
^  niillus  contre^andi  animus  videri  poteft.  Idque  adeo  v^rum  eft, 
[  m  licec  bonae  fidei  poiTeflbr,  antequampartusedatur^  refcilcatma* 
,  crem  efle  alienam  »  non  fiatfurcivuSfZ.  44.  b.  quia  fuperveniensma* 
[  lafides  non  nocet,  nedum  furem  facit,  Z.44.  h.  At  11  refciicati  ei!e 
f:  furttvum » furtivuseft  fOecus  >  L  4.  §.  ig./^«  quia^e  furcb  fciens  parci- 

cipac.  -^  .      , 

[.\     Hxres  nec  parcum ,  nec  fcecum  rei  funi va?  ufucapere  poceR ,  ccfi 
tr  non  fic  furci vus ,  L  4.  §.  1 5.  h,  quia  haeres  fuccedic  in  vicia  defunfii, 

t^  L 11«  Je  PubL  a&.  fciU  in  malam  fideraf  noii  ergOi  quia  furcivus; 
^.  fiecum  enim,  qui  nondumfuic,  nemoconcfeAavic,  fedfurmacrem.  * 
\  nondum  prsegnancem:  foetus  igicur  purus  eft»   &ufucapi  poceftf^ 
^  fed  perfona  10  vicium  fuccedic.    * 

Obj.  Acqui  eft  pars  rei  funivae,  i,io.§.2.A. 
R£5P«  Negacur,  (ed  inde  feparacuseft.  Acquirere  vero jure 
fruftuum  bonsB  fidei  pofTeiror  poceft  foecum,  non  parcum,  L^i. 
;  S^S-c^S.i^  furi.  Z,4.  §•  19.  h.  homo  enim  non  eft  in  frudu;,  ac 
\  ftnilseft:  uci  ergo  bonx  fidei  poiTenror  Jure  Gentium  omnes  firu«^ 
i    fliBperceptpsacquiricica&toetum, 

M  E  G  A  T  u  R :  modo  (i)  alcer  vi  dejeilus  fic.  &  (a)  alcer  vi  teneat h^.psx.f^ 
r-^  nam  fitantum  dejecic,  res  noneft  vipofIef!t«    Incerdi6loqm«vcrk9ir«^ 

;   dem  cenctur  prsedoV  fed  res  vitiofa  non  eft }  ^.  L.  3 3 .  f ,  2.  ib.  Indeque  muUiiv9 &f, 

.  unohorum  requifitorunideficienteufucapiomninopoteft.  - 

Obj.  L  /  C  Ufki^  vi.  ubi  prxfcribitur  vi  quoque  poflefFiSL 

N    Resp.  Agiturde  praefcriptioneao.  annorum:  naminterdi^  de  ^ 

i  vi  prarfcribi  poteft ,  non  vero  fes  vi  pofreira4ifucapi. 

.  Qy.  XVI.  Quando  vitium  furgetur  adeffe^unfy  utres 

Ufticapt  p^t? 

IJesp.  PurgaturvitiumadefFe<Siimufucapionis,  ii(i)reverti-4^^^. 
*\  tur  jurcii  L  4.§.  it.  ita  fcilicec,  ut  auferriicerumnequeac:  nam  verb!  w>t 
fi^  dominus  fundi  expulic  poflefiTarem,  non  redfic  in  domini  pote  ^r. 
ftatem,  cui  interditto  id  iterum  auferri  poteft,  d.  L^.  §26.    {%) 
Eodem  )ure«   quo  ^ote  habuit,   d^L^.  ^.  11.  non  ex  nova  caufa; 
(3)  in  poteftatem  ejus » .  cui  ablatuni  eft j  adeoque  regulariter  do-       '' 

Lll  3  minb 
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mm\,d.L. 4. §. 6.  quia vicium ni  purgatur , cum in  priorem ftahim, 
in  quo  ame  vicium  fuic  1  refticuitur ,  t./» .  b.  Idem  eft ,'  6  in  pocefti- 
tem  hteredis  redreri^,  fi  vitium,  quoci  pbftabat,  ex  reeft,  £.24» 
%*uh.  fed&  fufficit,  fiin  bon«fidei  poileflbris,  cOi  furtorcsablai 
ieft,  poteftajDem  redeat 

XJy.  XVIL  y^»  videatur  purgdtum  vitikmyfires 
pervenerit  inmanus  creditoris? 

m^V4^V%  E  s  p.  Si  debitor^qui  rem  alienam  crediicori  pignori  dedic,caai 
verb.  jmtfi  mX  furripuerit,  ufucapi  poteft,  fi  in  cfeditoris  faljtem  pocefticem 
dom$pHs  crh  redierit,  Lf.h.  L.  f .  Pro  emt.  quia  is  prior  ftacus  fuit:  fecus  fi  noa 
tradtnii:  f^d  hypochec^  falcem  res  obligaca  fuit,  eam  enim  noa 
fufficit  reverti  ad  creditorem,  iir  cpjus  poteftatenunquam  &ik 
L.6.  C  Pro  emf. .  . 

5i  debitor  rem  /ham  creditori  plgnoracam  eripucrit,  ac  veotfi; 
derit»  qufledeinde  ad  nondominos  booafide  pervenit«  ufuctpi 
poteft,  quia  furto  ad  ipfum  dominiim  risdiit,  a  quo  emtorftaaia 
dominium,  oon  ufucapione»  accepit.  Ex  quo  igitur  condicio  ufii' 
capiendi  coepic,  furcum  nullqm  fuic»  &  novum  inicium  eft ufuca», 
pionis.  Tunc  aucem  res  furci va  non  poceft  ufucapi ,  cam  ex  furtj 
ad  non  dominum  pervenit»  adeoque  ab  initio  vitiofp  incipiaci  l 

Atqui  domino  eripientt  res  aufferri  iterum  poteft  a  credicorc. 
Resp.  Nonpoceft^  ubi  ven(lidit|  ccfieum  perfonalicer  contrc* 
nire  poflSt^ 

"^    ,  Qy.XVIII.  jinrespHpiSiufucapipoJlTnt? 

iMUi.  fH^^f^- ri  £  5  p.  In  rebus pupillarrbus nec  ufucapio ,  nec  praefcripciociilrt; 

vcrb.  risfu-  MXLi.t.j;pr&%. I  C.iepr^ffir.  iO.vet40.ann.  quiaucraqueorit«f 

]ji««^/#         e^  negligcncia  &  culpa » quae  eos  non  obligat»  nec  £a^o  fiio  tliq^* 

afliittere  poflunt»  .   U 

Obj.  ( I )  L-a.§.  li'.  Pro  emt.  ubi  a  pupillo  emens  ufucapit* " 

putavit  efle  puberem, 

R  E  s  p.  Non  fuit  ibi  rcs  pupillaris ,  fed  aliena .  qua:  «^^^^PlT 
Opinip  autem  ibi  fqftinet  titulum;  quia  &  emtoreft  in  *?^"J^ 
putans»  errore  facfti  eflc  puberem  »&  pupilli  conditio  melior «>"• 
ex  eviftione  terieatur*  Ergo  procedit  ufuaipio  concra  dofflin^ 
noacontrapupillumf  cujusiesnonfuit.  -      .   ^. 
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O  B  j.  (  2  )  £,  2.  ^er  £<>,   ^/  pvo  iut,  cui  contraria  eft  t.  4-  §.  ^4-  ^ 

Resp.  Agitur  de  cafu ,  quo  noir  tercius  rem  pupilli»  fed  ipfe  tu- 
tor  vel  procutoir  \rendidit,  hoc  cafb  detinir  efle  pupilli  t  u  turor . 
rendidic » quiu  domini  loco  cft ,  non  dutem  fl  protutor',  L  t.  de  Ecr 
qtn  pro  M.d.S^ 24.  fed  hoe  tamcn cafu  ufucapio  ipfb  jureprocedit >  ^ 

qpuia  a  procutore  vend^ta  efl  nomine  ipfkis  pupiili».  fed  pupillus 
9me  ulucapionem  fempervindicarepoc4;ft)^.£.2  non  poft  ufuca* 
pfonem»  nifi  protutor  dolo  e^eric^  tuncenimexceptiodolilocumi 
nabetf  de  quoeft^  U^^%.^^  At  (i  tutor  alienavaritr  nocet 
^us  dolus  pupiJiai  fi  ipficautum  fit  i^  f.  24. 

^v.  XIX-  ^n  KeSyfifco  nHnciaUypqffint  ufucapii 

Vulgo  putant ,  qutfdriennio  prsfcribires  nunciatas ,  ex  quo  nun-  t^vpat.ff^ 
cmx,  fed  a  fifco  ncgleftsp  funr,  Prregr.  de^^Jfc.  L.6.  tif.S^^^^isyA^ 
»♦40.  Brunf^  adLi.C.  Ae  Quadr^rfJcr.Xi^d  male,  quia  expreffe*'* 
&ltem  iiunciationi  quadrienniopraefcribitur,  d,  Ui.  C  L  u  ^.2.de 
^ur.ffc.Lvo^udeDivtemp.priejcr. 

Adeoque  fi  nunciacio  fivit  intra  quadnennium,  non^  obeft  ei» 

gui  anteeamufucapione  vcl  prsercriptione  e  bonis  vacantibus  ali^ 

*  quid  quxfivit,  neque  tollit  prffifcriptionem  bonorum  vacantium, 

^ueante  implecaefti  tricnnio,  vel  longo  fortecempore;  velqu« 

jam coepit  bonis  nondum  vacantibus.  L.\%.l>:%.*^.b'.  ' 

Sed  ipfi  nuncifltioni  prseR:riptum  fuit  quadriennio ,  nec  deinde 
bona  amphus  nunciari  potuere,  L.  1.  CdcBon.  vac.  L  h  §12  dejur. 
fiJcL  to.  %,\.de  Div.  pemp.  prxfir.  fed  cuu  fiiere  pofiefTore»  bono-^ 
rum  vacantium; 

Qy.  XX.  j^  hsresmmalorfide  conftitutpul ^  continiuf 
ufucapionem  y  ade{un€ioboha fide  eaptam  l 

AF  F I R  M  A  T  ir R :  hsrcs  enira  fecjuicuf  vicii  &  virtutes  defundii,  timufi^.fr^ 
t\xx9i  rei^cc^rentf  &  ufucapionem  implet  ex  eaufa  defunAi,^"^'  «•'«'^ 
non^propriar    Igicur  hictantum  infpicituf  bona  &  maJa  fides  de- ^'-'^'^*^^ 
fondi,  fion  hs^redis:  tituJus  enim  haf redis  eft  citulus  fucceflivu» 
SQ  ficulum  defunSi,  &  innuity  eodem  titulo  tcnerl:  v.  g.  (i  emic 
defundus*  haeres  habet  extituloemci  ha^reditario}  quia  in  )us  emr 
tum  fuccedic.  Conf.  £•  u.  de^  Diverftttnp  pfd^cr.  L  f.C  de  Vfut^ 
Aa  iingMiam  fiioccilbiris  ticultt&  aoa  «ft^^  iaccolfivus  aketiw/^d 
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proprius ,  ut  fi  autor  ex  donacione  accepit  %  fucceffbremic,  diffinfli  1 
plane  ticuli  funt,  &  fi  aucor  entiic  &  veodidic  aiii,  duplex  htnixok  \ 
citulus  eft.  I 

Qy.,XXL  ^n  harj^y  defmSlo  inmala  [fide  conftitato^  l 
ex  fna  bona  Jide  inchoare  ufucapionetn  pqffit} 

Dtfenth       VTegatur  ;  quia  in  %.praced.  diSum  eft,  hteredem  fequi  viiif  & 

Limt.pag.s74  ^^  viTCuces  defundi/    Ncc  ticuius  pro  hsrede  fufficerc  potc^ 

v^th.Poteft    fi  in  defundo  vic^ofus  eft*  quia  non  nifi  ejus  jure  iicicur.  Fd^jr 

tjmen  &e.    ^  ^  £  jj^  deDiv.  tentp.pr^fcr. L  to.  C  de  Acq.  vel amitt. pof   Vm 

ad^.  7.  /.  b.  n.  f .  Ada.  L4.C.de  Long.  tepip.  prafir.  Lf.C.  Cmm  k 

Ufuc.    Acque  hinc  eft>  quod  furis  hsres  rei  furcivxparcum  &ice« 

tum  nonpoffic ufucapere ,  ecfi  non fic  furcivus .L.  4.  §.  i yL  io.§.a.k 

Eamque  fencentiam  defendunc  ^ach.  &Carpz,  apudLaut^p* f7t ' 

pr.  Dn-  Berger.  h.  Z&f.h.  n.  6^.6 ^.  Stryk.  U.  m.  h. 

D  j  s  s  E  N  T I T  Laut.  pa^.siS'  p^r  L  /> .  &  /.  /.  Pro  A^r,  ubi  kta 
ufucapic. 

R  £  s  p.  Si  non  obftet  mala  fides  defuncfli ,  fcil.  fi  pucec  henecfitt' 
riam ,  quse  commodata  fuit  defundo»  non  auam  is  mala  fide  pes- 
fedit    IUo  cafu  non  fuit  vitium  defundi,  adeoque  nec  io  idfoo 
.    ceditur,  &titulus  pro  hsrede  eft  pro  fuo  &  jufta  caufa. 

Titulus  pro  hvrede  regularitereftprofuo,  &haerc8  quoquciB^ 
snciperepoteft»  fed,  cum  fua  nacura  fit  fucceffivus  10  jus  defun^ 
idque  figaificet,  non  poteft  perficere  ufucapionem»  quxcoepM 
\^tio  defun^li ,  fijcl  in  hoc  fuccedit,  §.7.  /.  h.  L.iuae  Dtv.  ttt^ 
frdsfcr.  L  i  o.  C.  de  Acqutr.  vel  retin.  pojjelf  Vinn  ad  d.  §.  7.  nutn.  5. 

Qy.  XXU-  Anfingularis  fucceJfQmninda^^ 
ttiscontinmtujiscafionemabantecejjbreh 

cdtptant} 

iiii#:/i^f.;?;.\rEGATUR:  fed  ipfe  quoquein  bona  fide  efle  debcci  quii*^ 

▼erb.  m0d$   JlS  propria  caufa  ufiicapit,  v.  g.  ex  emto ,  donato  &c.    Etfi  ctgo 

Mir^ui.       utatur  acceffione,  non  tamen  prxientat  defuniflum  uthxrcsioec 

ipfiuscaufa  utittif,  ut  hsres,  fedpropria,  qucdiverfaeftapwfl 

defundK ,  &  in  no vo  negotio  cofififtit :  adeoq  ue  ca  ^uoijue  iocip^ 

debec  bona  fide,  ne  principium  &  caufii  ufucapionis  fxt  ^^^^ 

^   Conf.  I.  a.  §.  1 7.  Pro  emt. 

Obj.  (i)  §.  8.  Iftfi.  b.  ubi  dicitur,  conjungi  tempora^   . 
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R  E  $  p.  Poficis  cerfnims  habilibus»  fi  ipfe  fingukiris  quoque  fuc- 
ceOlbr  in  bona  fide  fit. 

Obj.  (2)  L,  6.  deltin.  a&.priv. 

Resp.  Ibi  femei  implecd  eft  anni  prcrcriptio* 

'  Qy.  XXIII.  At  fuccejfor  ftnguUris  ex  fua  perfona  \ 

ufucapionemincboare  pojjit?  '  1 

AFFiRMATuk,  fiin  bona  fide  fit :  Ratio enim ,  qu« itt h«rcde iMut.pMg. sts* 
continuationem  impcditi  c^flac  in  fucccflTore  <ingulari«  Vid."^^^'  f^^ 
fuprqu.%o.  *^^** 

Exc.  Si  ddmino  fcience  mal«  fidci  pofleflbralienavit«  (iiccefllbr       .        \  . 
longo  tempore  pracfcribit ,  M  r  1 9.  f .7.  e^  Auth.  maUfidit  C  dePrafcr. 
hftg.  temp.x{K\\z  non  fit  injuria  ncgligentt  domino. 

Qv.  XXIV.  Cur  res  mobtles  breviori  Umfore  ufu- 
capiantur^quamimmobiles? 

R£SP.  Quia  negligentia  minus  excufari  poteft  circa'n)obilia,£4Wf.^4/.;;|!, 
qu»  quotidie  ad  manus  efle  debent&fofent,  unde  vetercspu-^^^v'*^* 
tarunt ,  triennium  fufficere  patrifam.  in  res  fuas  inquirenti.  *^*'*  ^\ 

In  rebus  mobilibus  aliquando  non  ^Mftat  de  juribus  dominit 
inprimis  fi  literae  ad  manus  non  fint,  iRtne  pofleflbres  declarare 
arcana  poflTeflionis  non  folenti  indeque  longius  ^empusad  eaufu^ 
capienoa  requiritur. 

Conf.  Vinn  pr.  h-  ».  3-  qui  addic  rationemt  quod  r«ruai  mobi* 
Uum  minus  fit  praciudicium,  quam  irtmobiHnr^ 

Qv.  XXV.  ^n  per  denunciationem  extrajudiciatem 
ufucafto  interrumpatur? 

NE  G  A  T  ujt}  quia  fibi  imputetdominus,  quodfolutionenon(e-£^/.^^.r;y. 
cuta,  vel  re  non  tradita  non  ftatim  adierit  jiidicem.    Adito  wb^^u»/^. 
igituriudice  omnino  interrumpitur.  licet  poftea  mora  fequatur ;  qura^^^^ 
^  ex  ordine  proceflusoriri  videtur,  Lp.f.Pro  emt. 

Exc.  (i;  fiverus  dominusdenunciavitemton,  h.i7.C.  deR.V. 
(2)  Si  corivenire  pofleflbr^  t  vel  ob  abfentiam  vel  potentiam  &c. 
non  poflic  •  &  ideo  proteftetur ,  Li.C.  dit  Ann.  exc  (3)  m  petitio* 
nehireditatis.  L.ao.S.  11.1.25. §.7. >^P^^-*^^-    (4)  Praffcriptio^     ^    • 
illa  extraordinaria,  qua  quis  non  vi.  nec  clam,  nec  precario  jure 

Mmm.  ,  N  aliena 

^  COCCEJI  J^».  CONTR.  "P.  II. 
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alieno  Ktkur,  interrumpitur  quavis  interpellatione ;  quia  pm  yi 
vel  clam  podidere  iiicipic,  Z.  r.§.  s%  Quodvi  aut  clam  1 5  Ho- 
die  (emper  inrerrumpicur,  fi  interpellatio  malam  fidem  inducit, 
^eig.  i.f  i6.n. 64. Rauchb.  2  f .  2 g. w.  3 o. 

Ad6o  autem  per  denunciationem  extrajudicialem  iron  inter- 
rumpitur.ufucapio,  ut  necfufficiat  CITATIO  judicialis;  Nififitis 
eontcftatiofequattfr,  L.^.g.^.  dePr^fcr^^o.  vel^o.  ann.  L  26.  CJt 
it^  V.  L  2.L  10  C  de  Vrafcr,  tong.  temp  L  3.  ve%f  nec  Jufficiat^  L%  pf. 
§.  I.  C  de  Fr^fcr.io.  vel. ^o.ann.  alias  enim  videtur  iterum  receflifla 
;a  citatione,  quin  magis  pro  calumnia  habefDrinterpellatio,  qusm 
quis  non  profequitur,  fed  deferic:  fecuta  vero  litis  conteftatione 
^am  e&&M  &  plene  reus  convenitur,  eftque  hic  primus  aAus 
^dicii  praprie  (icdi(^i.  Quandocunqueautemeaicquitur»  retro 
GompUtatur  &  ceftimatur  interruptio  retro  fada  ex  temporedi*  j| 
tionis,  J^32,S.2.  de  Ufur.  L26.C.  deR.  V.  d.  Ly.pr.  §.  i.  &ii»i  \ 
I.  a.  &L  lol  mora  enim  fequens  ei  non  imputatur,  fed  oricurex 
ordine  procefrusXonf.Z.^r».  Pro  emt,  vid^  emn.  Carpx.  dec.34'  «^V 
&p.2,  €.7.  def.  ^.Mev.  confii.  n.^i.feq.  Brunn.  adL.%.  C.  deAm 
gKC  Bald.de Prafcr.  tert.  tit.6,  &ult.pr.  n.  i%.feq.  Inftar  juftKio* 
terpellationis  eft,  ff  novus  contradus  initur,  vel  caiitio  intcr  par- 
tesconftituitur;  ouiatunc  quoque  peticum  nec  petitio  deferta  cft^ 
Carpzp. 2* c. 7/defhfeq. conf. L 7. §. j. C. de  Prafcr. 30. vel 40* ^* 
item  (1  de  ea  re  transaftum  (Tt ,  ^.  ^.  7.  §.  ^. 

o»j^  Zu  17.  C,  de  R.  V.  uhi  per  denunciationem  extrajudieialcfli 
«Kquis  in  mala  fidc  conftituitur :  idem  quoque  traditur  ih 4  ao.S.  i^ 
i.  ^  y-  §  7'/^  ''/^-  '''«"'•  , 

&£s  p.  (f)m^.  £.  17.  non  interrumpicur  ufiicapio,  fed  ab  mm 
m  mala  fide  fuit. 

Resp.  ( 2  >  Mate  fidei  poflefTor  incipit ,  cx  quo  denuncratHra  ei 
cft ,  &  ex  eo  tempore  ufuras  debet  tanquam  ex  more,  fed  ufucapia 
«on  interrumpitur.. 

Qy^XXyi-  ^  mterpeffatio  reofa^a  noceat  cmtOy 

fidejujjori,  hylHHhecA  pojfejjor}^  coharedi  ^c. 

J>  E  s  ^.  IncerptHationem  reo  faelam  nocere  correodekendi^  ofnncs 
^^  confeotiunt ;  quia  omnes  clebent  ex  eadem  caufa,  &  ommm 
idem  debitum  eff ,  Carpzw.dec z\^n.%i.in  ftn,  Ergo  ^p^'ju§m\ 
aam  fidejiuilbr  eft^  accefllo  alterius»  &iic  indubie  dcbitumejus  cft 
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mceFpellatum ;  quin  magis  ickm  debet » quam  correus ,  cujus prorfus 
difHnda  cft  Qbiigauo.  Unde  adeo  una  iliic  fubeft  obligatio,  uc 
paaura  rei  proQt  fidejnflbri ,  non  correo.  vid,  fmr.  tit.  de  pa6i.  q.  7I 
fed&  {Idejuflbr  non  potuit  inrerpellariob  benenciumordinis,  cor- 
reus  poteft ,  &  fic  in  illo  ifiinor  eft  ratio  negligentiac :  neque  dici 
poted  negle(ftum,quod  interpellatum  eft,ele6lioautem  fuit  a<^pris. 

DissENTiuNT  Di.  Comm.  Carp-L.  dec.  y^.  n.  9.  tum  quia  fidejuflTore* 
.fion  fi|pt  correi j  tum  quia  diverfa  eft  obligationis  fpecies  &  falcem 
i  tccefl^ria. 

^  Re s p.  Imo  de  fidejuflbre  dtrbitatum  non  fliit  ex  rationibus  ad- 
i;4viftis^  led  de  correo  dubium  fuit ;  quia  hu jus  obligatio  arque  princi- 
paliSfindeque  planediftinAa  eft,  quse  ab  altera  non  dependet*  adeo- 
Iquefeparata  quoque  ibi  interpellationeopusvidebatur:  Juftinianus 
I  autem  his  omnibus  refpondebat,  eflle  tamen  unam  obligationum 
caufam  >  immo  >unum  debitum* 

Idem  crgo  ftatuendum  dePoJfejfore  bypotheMf  qui  cum  ipfe  non^ 
[  potujt  interpellari,  necefl^arioeinoceredebetdenunciatiodebitori 
foifta :  nifi  poflideat  hypotliccam ,  nec  denunciatio  ad  eum  per* 
;  ?cniac ;  tunc  enim  ut  b.  f.  poflfeflbr  ufucapjt ,  licet  debkor  inteiT^el- 
■  Im  -Gt  Conf  Mev.  p.  4-  dec.  1 89«  G^^Jf  ^»  ^*  Fidejuf.  1 9.  $./  Mand, 
1 .  Gomn.  refol  2.  ir.  1 3.  ».  ao.  Struv.  Ex.  47.  tk 4.  Hering.  defidel  /•  «-- 

Idem  quoquc  obrlnet,  uno  txereaum  mterpellato;  quia  &  hic 
uiuaidebitum,&unacaufaeft, eriiaaionesdiviftefunt.  Atque it» 
anno  1713.Menf.Sept.  FacultasViadrinarefpondit. 

Qv.  XXVIL  An  in  omni  prafcriptione  longi  temporu 
reqtiiratur  titulfts? 

RESP.  Regulariter  in  prsefcriptione  longi  temporis  titulum  re- 
quiri,  patet  ex  L.  4.  L  ?.  L.  11.  de  Prafcr  long.  temp,  L  2.  C  de 

Atunuscaluseft.  ubi  fpecialis titulus  non  requintur,  mfifuts 
ultro  ufiufitjure  in  re  aliena,  non  vi,  non  clam,  nonprecario,  L  i  o.fiferv. 
vind  L  i.L2.C.deServit.L  i.  ifin.  deAqu.&aqu.pluv.hxc  enini 
Mxfcriptio  fcientia  vel  patientia  dommi,adeoque  ipfius  fere  dommi 

ionceffioDenixitur.  indeq"^  ^»»? ^j^^^ "^^^^^^     ^^\  ^"'^  """^^ 

•  titulus  roagis  naturalis  eft ,  §•  4o.  Inji.  de  R.p.  Vid.  ommno  Brunn.  ad 

d.L:2.Wefenb.titJeServitut.n.^.Struv.Ex.  i3,».39.Conf  Uij.S.i. 

.  Mmcns  de 
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deVubL  in  remad.L  i  f.  L.f. ff.de  ServihLv§.f.deServ.  pripJ.ruJL 
Atque  ideo  haec  prsfcriptio  vocatur  anomala»  feu  extraordinaria» 
cijjus  seouitatenfi  folide  oemonftravit  Dn.  Par.  in  Dij^.  de  Pr^fcript. 
0Xtraora.&(.  S-^S-fe^*  cujus  verba  haec funt :  ^ 

Denique  hu)us, de qua  nunc  agimus ,  proefcriptionis  extraordina* 

XIX  caula  fummam  inprimis  xquiratem  habet;    &  propemodttm 

ipfius domini  oonce/tione nititur.  Quis enioi  f rcdat, doininum,^itt 

in  fundo  fuo,  quem  poflidet,  alium  fervitutem  publice  &  lyoiiDe 

celato,  phiribus  annis  exerce,ntem,  nunquani  prohibuit,  ip/iean 

non  conceflifle:  aut  enim  fciviti  eum  tot  annosuti,  &  certume^ 

patientia  &  filentio  fuo  confenfifle  eum  in  f^rvitutem ;  L.  6.  $.  i.infik  ^ 

ff  Siferv.  vind,  inprimis  fi  toto  tem pore ,  quo  jus  contradicendi  com 

clufum  fuit,  filuit ;  aut  vero  nefcivic,  &  cui  perluadebitur,  quenqaaiD 

hominum  tam  perditefupinum  eile,ut,cum  alterpalam  neminigse 

ceiatus  in  fundo  ipdus  tot  annos  verfatus  fuerit ,  iile  nunquao}  hoa 

fenferjt  vel  intellexerit,  auc,fi  veretiefciveritteum  Tion  meritiffifflo 

fuoi  &  non  minus  acfcientcnrtamrefupinamnegligentiamdamao 

rei  fuae  luere?  ne  melior  fit  conditioftultii  quam  p<»riti:  qu^fuoc 

verba  JCti  in  L  4.  ff.  Quod  vi  aui  cl.    Ut  adeo  nulla  xquior  pracfcri* 

ptionis  caufa  fingi  pofiit  Atque  hincpatecquatenus  inteliigeodioi 

iit,  quod  in L.  2.  C.  de Servit.  & apud  Dn.  Carpz.  L  1 .  Rejp. 36  »f 

iiaaiv»r^«^nn  fieri  fervitutum  pracfcriptionemtnifi  fciente  domino;is 

Cnim,quemjamaeft;ilpfiu,ua,fUtmioomparaturiquod&eX^»I.2. 

patet ,  ubi  non  yi  vel  clam ,  &Xciente  domino  uti ,  direifto  inwcco 
opponuntur.  Hinc erco  (i)  patet  decifio  quaeftionis :  an  ad hanc  praf- 
fcriptionem » uti  ad  ulucapionem ,  requiratur  titulus  ?  Quoddifertis- 
1imeneQaturinLJln.ff:dej1^.p/uv.&L  vo^ff.Siferv.vind.  ibi:»^ 
efieineceffe^doQeredejure^quoaquaconfiitutaefiyVeluti  exlegmM 
alio  modoi  ubi  jus,  quo aqua conflituitur,  nihil  aliud eft,  quamtitu- 
lu8,  quemadmodurnquoquepatet  exemplo,  quod  (equitur,  I^Wi 
(  quod  eft  verus  titulus  ufucapionis ,  tot.  tit.ffl  Pro  legat.)  &  fimilium 
mddorum.  Etquidopus  titulo,cumnitatur  ipfiusdominiparieociif 
coque  conceflione  ejus  tacita ,  qua  nullus  titulus  magis  naturalis  efti 
§.40.  Infii  deRef\div.  quin  quae  omnes  prope  titulos  complefliwf* 
IHa  igitur  tot  annis  contifiuata  domini  patientia  forcior  eft  cBvk 
quam  quilibet  titulus  ufucapionis.  Adcfe.  quod  tituli  proprie  irico 
cafu  mentio  fit ,  quo  ciuis  ab  alio  ex  jufto  titulo  aliquid  accipic,  no0 
vero  cum  ipfiud^  folius  fafto  5i  ufu^uti  hic^acquiriturilanc  fententia* 

N     1  pi^ 
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probat  qooque  Fern.  Vasq.  controverf.  Lib*  2.  cSs^n  7.  &feqq.  Huc 
uique  Dn,  Parens. 

Hinc  ( 2  )  deciditiir  altera  qiiseftio :  fln  boiia  fidc  opus  fic  ? 

Resp.  nullam  de  mala  fide  hic  «juteftionem  eflc  pofle,  fi  non  vi» 
clam  ♦  vel  precario,  alter  ufus  fuerit>    Hac  enim  cautela  detergitur 
.&tliiuiturf  quicquid  a  malafide  vitii  vel  labis  adfpergi  prsefcrjptioni 
potuic;  quiaquifcit,jusiilud>quoiititur,ad  fe  non  peixinere,  clam 
uti  inceiligitur,  nifiopportune  aominum  certiorem  faciat;  £-4«  in 
ftinc,  Jffl  Vrofuo. Ls^pr.&ff-t.ff.  Quod vi aut  cL  Quodfi igltur  v. g. 
rdenunciavitdoraino,fejusilludTibiafl^ere,eoqueuti<necdominus 
totannis  contradixit»  (edita,  utalternunciavit,  eurp  uti  paflusefi» 
loaniieftelus  illud  fervitutis  ratum  gratumque  habec,  nec  proindet . 
quod  femei  intra  improbandi  tempora  probavit,  iis  deinde  exa^fli^ . 
adhuc  improbare  poteft.  Cum  itaque,  li  non  certioravitdominum^ 
c\am  uti  videatur,  incidit  omnis  mals^  fidei  fpecies  in  vitium  ufiis 
cJandefti ni.  Vid.  fup.  iif.  Serv.  q.6. 

I  Requifita autem  hujus  praefcriptionis extraordinarias  funt :  (i)  Ut 
ptxfcribensnonacceperitabalio,  (quiatunc  juftus  titulus  adeflet») 
Wulcroufusfuerit  jureaIieno,^/V!?.D;^.§.  17.  (a)Utufusfuerit  illo 
^ifio^ViT^.  quod  acquifiturus  eft:,  arg.  2.  E  26.  quia  praefumtus  ille 
_  confenfus  tantum  eft  in  eo,  quod  alter  utitur  &aciu  exercet,  diff. 
^#  S-  J 9.  (3)  Non  vi ,  nOaclam ,  non  precario,  quce  formiilae expli- 
cantur/^.$.  ^S./eq.  (4)  Longo  tempote./  L 10.  d*  L  2,  Etfi  (5  titulu^ 
non  adfit ;  Nec  (6)  de  bona  fide  quaeri  hic  poteft , diff.  Di^  §.  46. 47. 

, '  Qy.  XXVIII.   Jn  pra/cnptione  cxtraordinaria 

longi  temporis  res  /^/e,  earumque  dominia 

acquirantur? 

I^Jegatur,  fed  faltemy^r^  in  re  aliena;  idqueex  ipla  hujus  pr«- 
^^  fcnptionis  extraordinarias  natura  folideaemonftravit  Dn.  Var. 
£d.  Dijp.  §.  ff.  ubi  ita  ait:  Sequitur,  ausenam  jura,  &  inprimisL 
an  res  ipfa  quoque  ejusque  dominium  hac  prfldrcriptione  acquirt 
poflit?  Quod  negamus:  nam  nec  Leges  de  re  ipla,  (ed  de  jure 
tantum .  qupquis  utitur  in  re,  prsfcriprionem  hanc  ftatuunt.  yid; 
L  icjP  Si/erv.  vind.  L  2.  C.  de  Serv.  &  aq.  L^n.  ff.  de  Aqu.  &  ofju. 
pluv.  arc.  Neque  ratio  id  admittit  1  ex  eo  enim ,  cjuod  quis  utitur 
i^atienai  non  infertur  animus  quserendi  domiuii,  cu(n  ex^variis 
aliis  caufis,  uftisfrudusi  locati,  commodati»  &c.  uti  poflic    Ec 

MmiQ  3  fupra 
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fiipra  docuirous,  requiri  ad  hanc  prxrcription«m,  ut  quisutaturJ 
Jure-ifto,  quod  acquirere  vult,  qua  tdi,  nonex  tali  eaufa,  pe«  k. 
fin.  ff.  quemadrn.  ferv.  emiit.    qiiud  vero  re  ut  domtnus  &  tntiM: 
«lomiflii  ufus  ftterii,  ex  folo  &  nudo  ufu  noii;]pparct{  fed  adhoc 
opuseftcaufa  feu  titulo  dominii  translativo,  quo  folo  difcernitur 
animus  dominii  ab  aliis  ulibus  ac  juribu».    Quin,  cura  dorainiuiA 
regulariter  nemo  acquirere  f)offit,  nifi  re  ab  aliotradita,  iUud  huie  j 
prjefcriptioni  opplicarinequit,  in  qoanonallegatur  traditio,  neCi 
praefcribens  contendir,  fibi  anon  dominorem  xraditam^t  led  ea  ^ 
patiente  doraino»  ufum  fuifle:  quae  piane  feparata  funt.  Deniqui 
vel  iis, quire  alterius  utitur^ eam  poffidet, vel non  poffidet:  fi  nos 
poffidec,  neque  ufucapione,  neque  loogi  temporis  pnefcriptiont 
rem  acqnirere  poteft,-  quia  neutra  fine  pofleffiooe  proceditrL2& 
f.de  Ufmap. L 7, $  4.  Pr4t ^mt. LiL.%.€ (UVrafcr. bng. temp.  nequc 
curritcontra  dommym  poffidentem,  fed  poifeffionem  negligeiK 
tem,  princ  Infl.  de  ufucap.  fi  vero  poffideat,  conftat  pofleflbral 
quoque  rei  acquirere  eam  vt\  ufucapione  vel  praefcriptione  noa 
,     poffe ,  mfi  pr«cedente  jufta  caufa  feu  titulo ,  &  bona  fide ,  L  34.  C.  d* 
Rei  vind.  Li.L^.Lx  j.  C  depraftr.  hng.  temp,    Quod  ita  aaoauft 
decidit  doaiO:  ajial,  adL  i  o.f  Siferv.vind.       ^        ^^ 

Qy.XXIX.  jinprAfmptio re^e definiAtar^quodftt 
accjHifm  rei  per  pojfejpon^  commuationem? 

f;>«.;M^EGATUR,  fed  re<ftius  definicar,  quod  fit  remedium  iuris.  am 

j«»  i"'SJi     ^  Ann  ixc.  L  8  pr.  f.  depr^efcr.  30.  w/40. ann.  non  ergo  reslpfaac 

quiritur.nec  dominium .  fed  is,  qui  tempusiabi  pafluseft.exceprio- 
ne  repellitur,  unde  etiam  nomen  pracfcriptio  habet.  At  duohug 
cafibus ipfa res acqwritur pratfcribenti , & aflio «i datur.  Nam (i)ex. 
praefcriptione  iongi  temporis  datur  utiiia,  in  L 1  o.  Sijerv.  vind  & 
d.  L  %pr.  (  a )  Direaa  quoqueex  longiffimi  temporis  pofleffioDft 
fi  bona  fides  acceflerit .  etfi  finetitulo,  </.  L.  8.  §.  1 . 

Qv.  XXX»  ^n  in  frafcriptione  a^ionum  requiratm 

honajides? 

l'^  iS^N  ^  ?•  ^«i^<>'"s  '«Pf"?  >"ng>  vel  longiffimi  temporis  excludit  allfr 
$h^%*,        nusaaionem.acfecunimreddicpofleflbrem.  "«*"•"" 

Exc. 


▼erb 
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'  Exc.  ii)  praefcriptio  ilJa  anomala  feu  extraordinaria  longitem- 
poris s  quando  quis  non  vi ,  non  ctam  ♦  non  precario  jus  in realiena? 
longo  tempore  pofledit.  Vi^.  fupr.  q.  27.  (2;  Praefcriptio  longiflimt 
tcmporfs,  fi  dominium  poffeifor  ex  ea  acquirere  rulti  t.8-  f.  i-  de 
Vrjtfcr.  30.  vel  40.  am.  ( 3 )  Pofleflio  immemorialts,  utpote  qua  iis 
omnis  indiftindte  naturalt  quoque  racione  exftingvitur.  Dn.  Pan  ' 
Hyp.  Inft.  ti^  de  Vfucap.  J.  1 9. 

Jure  Ca^nonico  vero  in  omni  praefcriptione  requiritar  bona fide^ 
tfc.  <).X dePriffc.  idque  ex  dido  Apoftoli  Rotn.  xj^.vrrffin.Quic^ 
fuidnonexfiJefii.peccatumefl.  Hincjain  dubitatum  fuit,  num  hsec 
eaaonum  fan^io  SNd  prxtcriptiones  quoque  adionum  petfovaHum 
|«rtinedtr  Pfurimi  Dd.  id  negant?  vid.  late  Dd.  in  Difp^  Dn.  Par.Je 
Ftn.bon.fid.fe3. 3.  §.  5.  camque  fentenriam  praxireceptam,  plurimi 
fiatuantr  uti  exPaponio,  Caftro»  Goris,  Papa»  Martai  Cha^nso, 
Cancerio,^Wefenbecro,  Colero,  Piftorc,  M6llero,Thefiiuro  &a 
proba t  Dn.  Par.  in  Difp.  1 .  de  Ftnib.  bon.  fid.  Alii  vero  affirmant ,  ut» 
^Onciacus ,  Rauchbar. &c.  in  di£l.  Di/pjedfin^  %  22.&23.8C  Meviu^r 
]Wtmannus,Mynfingerus,Carpzov  Obrecht.  Brunnemann.  Coth- 
nian.Covarruvias  &c»  apud  Menken,  inDifp.An.  requiraturbonafidefi 
htprafcriptione aH. perfon.  th.i%, 

\  Noviter  I>o.  Parens  binis  Difputationibus  de  Finibus  hons  fidei 
&c^  expofuit  fuam^hac  de  lite  oprnionem ,  &  diftingvit  inter  a^io» 
ncs, perfonalesj  ubi quts atienurn  qttidtenet ,  uti  in adione  furti , com« 
moAiti ,  deponti  &c.  &  intereas,  td>i  debitor  nibil  a/ieni  pojfidet^  fed-. 
dellio  tanmm  tenetur ,  rrti  in  a<^Uone,  quae  ex  ftipuktti,  donatione 
&c  oritur .  l^fp.  r .  de  Fin.  bon,  fidSeff.  1 .  §.  2. 

In  ILLtS  folxs,  ubi  fcil.  res  aliena  tenecur ,  utroque  jure  bonir  fi^ 
its  requitur,  diB.feit.  \.  §.  4.  In  HIS  vero,  quando  nhnirum  reus-  , 
nihitalieni  tenet,  Jure  Ganonico  nullibi  bona  fklesrequiritur,  nec 
ex  ratione  juris  de  ea  qutrrr  poteft :  idque  ex  fequentibus  rationibus; 
1.  quia de  bma  fide  tan tum  quxritur :  quando  k ,  qui  rem  tenet .  igna^ 
ratt  eam  ahenam  ejfe^  adeoque  putat,  elle  fuam,  L.  109.  de  V.o\n 
propofito  vero  cafu  debi  tor  ici  t,  elTe  firam ,  hinc  bonafides ,  feu  opinto» 
remfuameffe»  exigt  abeonequic,  cum  ccnoconftec » reme^us  efle» 
diff.  Sea.  2. 6.1  2.3.  &  4. 

II.  Omnis  bona  fides  fupponic  cafum ,  quro  reus  alrqpid  cene^ 
quod  diemitn  eft,  &  qirod  adlor  fuum  dicit,  d.  L.  109.  Ibi :  ignaratr 
fama/ienameJpfdiff.SeS. 2.§. ^.  hoc  vero  cafii  agit ador»  ut  reuse 
booia  fui»  &e  fuopatritnooio  foivat»  ibid 
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.  Insto  {i)d,L.io9.  agere  debona  fide fpecialit  in cafu^qiiociuif; 
emic  rem  aiienam  a  noh  domino«  alias  bonamfidem  laciuspaterei 

Resp.  (i)Nullaracioduri  poteft»  cur  iaemtionefpeciale  fic.n^; 
que  oftendipocefV,  in  materia  prarfcriptionum  bonam  fidem  ullibt 
aliterr  quam  in  d.  L.  109«  accipi.  Nec  (2)  textus  afferri  poceftiia 
quo  debicor  rei  proprise  bona  vel  mala  fide  poflidere  dicacur.  S«u 
&  (3)  ex  natura  bonae  fidei  jam  demondratum  eft,  eam  confifk» 
\n  opinione  reifu£i  conf.c/.ibi:  rei  habea$  confdentiam  aliene  && 
X.  dePrafc.  omnis  vero  hccquaeftio  celfat,  quando  quis  certo  fct 
rem  fuam  efle.  non  veroalienam.i/i/^.2  defin.  b.fc.  i.ih.  i. 

Insto  (2)quoad  efFedum  nonintereffe»  utrumque  ^pquc  ifl*; 
Juftum  effe ,  rem  alienam  non reflituere^  &  rem  proprtam  aliiaebttiB 
detinere.  '        ^  , 

Resp.  (I)  Omnino  intereft  quoad  efFe£lum:   nam  ppjfejforf^ 
aliena  ctiam  non  incerpellatus  tenetur  domino  rem  refticuercM 
^  debltor  rei  propria  non  nifi  interpellatus:  adeoque /7//«/ polTeilio 

femper  eft  in jufta ,  bujus  vero  cft  jufta  usque  ad  interpellaciooefli. 
Vid.  omnino  Lz  §  uffl  Quodhgat,  d. Dijp.  c.  ?.  tb.  3.  A  «^/ 
dei  pojptffore  irjcipit  officiura  rei  alieniBe  reftitucndc ,  ex  quo  fciii « 
debitore  rei  propria  autem ,  ex  quo  interpellatur  j  nam  cam  iW 
morajncipiac,  fequitur,  antemoram  nihil  culpae,  adeoqueoM 
contra  officium  fadum  fuifle.  Idque  (2)  naturali  racione  coflw- 
matur  ,•  is  enim ,  cjui  fciens  reni  alienam  tenet ,  nihil  in  ea  juris  !«• 
bet,  ergo  dccencio  vitiofa  eft,  at  ex  fola  obligatione  in  perfonaiB 
nihil  transfertur  in  credicorem ,  quam  jus  exigendi  in  iudicio ;  cu^ 
ergoomne  jus  dominii  maneat  penes  debitorem ,  nullum  vicifla 
eft  in  clebitore,  &  tumdemum  incipit  injuria ,  quandoexigentifflO- 
ram  facit.  Qu?^  ratio  natura?  (3)  inde  eonfirmsitur,  quia  *1'*^IJ[^ 
dominii ,  eorumqucexercitium  ppnes  neminen)  effentt  & fic  cedc 
rent  occupanti :  non  enim  funt  penes  creditorem :  qui  nullum  'p 
habet  nifi  exigendi,  ncceflarib  ergo  p^^^^jes  debitorem  effe  cicbcob 
Di/p-  2*de ¥in. bfci.  tb.  3.  . . 

111.  Noftra  ^ntentia  porro  probatur  extextibus  juris  Can^J?' 
qui  perpetuo  fupponunt,  pofreiTorcm  rei  alienae,  atque  in  hoc  lo' 
lo  bonam  fidem  requirunt,  uti  in  f.4.  A'  de  Pr/efcr.  ibi:  p^fj?!!![ 
&c.  pr£diisaiienis&c,  alienamveritpoffidere&c.  Sic.ijX  e9d.\^^'' 
veltufueris  in  quafi poffeffione  juris  y  c.f  X.  eod.  ibi':  in  nuOtff^^  j 
temporis  reihabeat  confcientiam  alieme.  C  2.  de  Reg.jur,  in6*^^'  ! 
poffeJJormaUfidei.  Wid.DiJp.i.deFin.bon^fidSe3.z.§.6.&7:^  .^^ ! 
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•    IVr  Atcjue  ica  quoque  Canones  fe  eyplicant:  natn  poft  regu-  * 
lnm:  foj}e£or.mal£jideiullotemporenonp}\^crib^^^  - 

C  i.de  lieg.  ^itr.  in  6.  ftacim  fubjicitur"  ejus  explicatio  in  c.  3.  eod. 
quodjinepo^ej^oneprafcriptio  non  procedat  f  &  in  noftra  (pecic  non  eft 

V.  Naatra  &  ipfa  ratio  haec  confirmant ;  nam  r^  aliena  uti ,  praerfo- 
D^um  &injuftum  eft^  reffta  uti,  tamdiu  licitum,  donec  debitor 
>xigac;  eftque  is  ordo  nacurs,  ut  quemadmodum  a  poflefTore  rei 

dtienarincipitoHiciumejus  reftitueQd«,itaacredicoreiCuire$alieivi 
:  debctur,  officium  ejus  exigendap. 

i  VI.  Certum  eft,  debitorem  ante  interpellationem  non  efle  m 
I  mora  folvendi ,  *L  123.  L  1 17.  ff:  de  V:  O.  L  gg,  de  R.  J.  quod  jus 
:  cercum  etiam  Jure  Canonico  obtinet,  (1  vero  debicor  non  poflec 
I  ante.  interpeliationem^  absque  vitio  retinere,  moram  offerendi 
i  Taceret:  cum  autem  non  fit  in  mora,  interim  absque  vitio  tenet^ 

Dtfp.  u  de Ftn.  b.f  Se3. 2.  §.  i o.  d^  i  r. 
'      iNSTO:  Vitium  poflcffionis  non  (blum  ex  mora,  fed  etiamali- 

uode  efle  poteft,  fcil.  ^uod  fciat,  rem  aiteri  debitam  eflei  ^  tameii 

einon  tribuat:  quo  violaturJusNaturec. 
'     ^ESP.  (1)  Falfum  eft  ,antemoram  vitium  inefle,  idque  exratione 
\  njturse  JurisCivilis&Ononici  jam  demonflravi. 

Resp.  (z)  Contradiftorium  videtur,  vitium  efle  in  reftituendo 

&tamen  moram  refticuendi  non  fieri :  dum  enim  non reftituit,  non 

;  prsftat ,  quod  prseftari  debct ,  eoque  neceflario  moram  facit ,  Dijfp.  2. 

de  £in.  bon^  fid.c.^.tb^. 
VIL  Certum  porroeft,  in  prKfcriptionibus  his  Jure  Civili  bo- 

nam  fldem  non  requiri,  quod  tamdiu  valet»  donec  Jure  Canonico 

idmutacum  probetur;  non  autem  id  fe^lum  apparet,  quia  Jus  Ca- 

nonicumloquiturfaltemdepoflcflTorereialiens,  Dijp.  udeFin.  bon. 

fd.Seil.tSih 

VIU.  Canones  abrogant  JusCivile,  c.^.g.fX.  de  Vrafcr,  adeo- 
quc  cafum ,  dequo Jus  Civile  loquitur,  icii  deeo,  qut  rem  alienam 
tenqt:  oam  cum  in  altero  cafu  Jure  Civili  de  bona  flde  quxri  non 
posfit,  nec  mutatus  Jure  Canonico  videri  poterit ,  ibid.  $.  1 5. 

IX.  inprimis  cum  incerhis  prcefcripciones,  ficea?»  quibusucicur 
detentor  reialienae,  alioequoque  rarioncs  differenci®  appareanc: 
longeenimmajorculpaeftcredicoris,  quam  debicoris ,  longe  majus 
pericurum  a  praefcripcionb  imminet  debitori  reipropriaeji  quam 

Nan  pos- 
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pofleflbri  alienae.  Hitic  accidere  poceft » ut  r^um » etfi  inrontcm  de- 
ftituat  omnis  defenfiot  non  vero,  ut  poireflbrem.     Q^rje  o©ni:i  la- 
tius  excuflic  Dn.  Pm\  in  di^.  SeSi.  2.  §. '  6.  fe^.  ^ 
-    X.  Denique  Canones  non  loqui  deprxfcripcione^  qax  absque 
pofleflione  reialienae  procedit ,  apparet  ex  eo ,  quod  ailionibus  inju- 
Eiarum^,  doiimuli,  breviflimo  fpatio  praefcribitur  etiam  Jure  Cano- 
oico>.fiergo  adoris  mora  iceleratum  poflJeflTorem  quietum  acfecu- 
rum  reddit.  non  injuftum  erit>  fitot  annorum  negligentia  dominf, 
dcbitoremetiara  in  mala  fide  conftitutum  fecurum  reddic ,  d/S  Dijp^ 
&2.S.2U  ... 

Huicfententice,  &  huic  diftinftioni  varia  objicL  folent,.  qux  vid^ 
zpudCarpz  L  \,Refp^ivnAo.&iu    Ita  enim 

Obstat  (i)quod  etiam  in  noftra  fpecie  debitor  largo  ktiCvt 
poflit  dici  pofleflbr  juris  atieni  ^  qui  aes  alienum  etkrn  ex  naturali 
ratione in'bonis fuishabet,  L  2 1 3.  §.  ude  K &.  L 2. §  s.ffde  Her,  & 

Resp.  (i)  Nulla  ratione  dcbitor,  qui  ex  ftipulatu  debet»  pofli- 
detaliquidalieni;  qudleenim  hocluseflTet?  (a^TeneturlileuIteai 
a£lione  perfonali,  hancveroadionemccedicorisnoatenetdebitor: 
Si  ergo  talisdebitQrjus,  quodcreditoriseft,  poflidet»id  eritvelres 
debita  ipfa,  vel  |us  aiiquodcirca  illam  rem:  non  prior»  quia  hsc 
debitoris  eft ,  iion  jus  exigendi  ^  quia  hoc  a<3or  tenet ,  non  reus.  ViL 
Di(p.  I .  de  Pin.  bon.  fid.SeS.  2.  §.  24.  Sed  &  (i)  nullo  fenfu  legaii  de- 
bitprem  rei  propriaedici  poflepoflcflrorem^ris  aJieni,  velexinde 
probatur,  quia ineo folo  differunt jusin  re,  &ad  rem ,  quod  ejf  illa 
crcditorconfcquaturjusinreipfa,  ex  hoc  tan^um  facultatem  coti- 
tra  perfoiiam  agendi \  ex  illo  res  fit  aliena ,  ex  hoc  manet  res  debi- 
toris  propria,&in  ejus  deminio  Cura  igitur  harc  jura  forma  fiifa- 
fbntiaque  fua  dilfcrant,  non  d^bent  confundi.  Fieret  autem  hoc 
(4)  fi  creditor  ex  juread  remt  five  in  perfonami  jus  aliquod  in  rc 
ipfa  confequerecur,,  utpote  cum  hoc  proprium  faltem  fit  objedio 
jjurisinre,  Sed  &(5)  Jus  in  re  pleniflime  manere  penes  debitoreffl> 
exindc  probatur,  quiaeam  poteftalienare,  donare,  &  dominiumia 
accipientem  transfer/re,  quod  &ne  fieri  non  poflfet,  fi^  creditor  qujn- 
tulumcunque jprisinifltarehabuifl^cc,  quippe  cum  id  ei  auferri  hon 
poflicv  &  quilibet  rem.  vindicarc  ji  quocunque  pofleflbre  pofleti 
quod  ha<3enus  inauditum.  eft,  Accedit  ( 6 )  quod  fola  aftio  ad 
creditorem  tranfeat,  adeoque  quicquid  reliquum  eft  juriSf  manct 
fenes  debicorcra,.  Scd  &(?)  nuilus  cexcus,  nec  Juris  Civiiis,  nec 
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Juri&Canonicit  alkgari  poceft,  ubi  nudus  debitor  pofleflbr  rci 
alieiisequDcunquefenfu  vocecur.  Quinetft(g;etiam  impropriejure 
Crvili  Jta  vocaretur,  non  ^imen  fequiturp  etiam  Jure  Canonico 
|i  unc  fcnfum  vere  contnicf  (ftorium  probari.  Sed  &  licet  ( 9 )  con- 
cedi  polFets  dici  Juris  alieni  pofltflbrem,  non  tjmen  rede  dicetun 
•rei  alien«  pofleiror ,  de  quo  Ibio hic  quxritun  Vid.  tate  Bijp.  %  de  Fin. 
hon,Jid. c^^H>\  &Jeq. 

[ks  To  ( i )  in  L.  1 3 .  §./  de  Pet  h^r.  &hL.i,  o.ff  de  Vond.  Jm.  cauf. 
debicorem  rei  proprix  iuris  pon^eflTorem  dici. 

R£s  p.  in  priori  rponfus  folus  poflldet  pecuniam»  ut  dominus^ 
fponfa  verofaltem  habetcondidionem^  nupciis  Don  fecutTS,adeo- 
que  a^Honem  tantum  perfonalem,  qua  nori  continetur  ulla  jurts 
poflilflio»  Dijp.de  Fin.hon.fid  c.  3-S  'O.  inpofteriari  non  agitur  de 
eo»  qui  ex  fola  obligatione  peiibnali  debitor  «ft,  fed  de  eo,  qui 
qUoque iusin  re»fciL haereditarium^ie  haberecontendit^*  adeoque 
ibi  conveniuntur  tanquam  pofleiFores  juris  iore  >  quod  alienum  eftt 
fecus  ergo  Ai  non  ut  hsredes»  fed  ex  obiigatione  perrooali  con  veni- 
rentur,uti  \uA\Km%\M\iv\tiL.^xffdeHier.fet.4c.i.%  n.lkDij^. 
\JeFin.bon.JldS.2.^.2S* 

f  N  sTo  (2)  debitorem  habere  vss  alienom^^  adeoque  hoc  ipfd 
efle  alieni  luris  poflfeflionemt  quod  eft  in  patrimonio  &  bonis 
creditoris ,  L.  213.5.  i.deV.  S. L.  2.  §.  i^ff^de  /Arr. &aS.  vend.  Unde 
&  rem  ipfam  videtur  habere » qui  habet  adiooem  perfonalem^  L.  1 5« 
ffdeReg.Jwr. 

Res  p.  O  )  «s  alienum,  qiiod  ex  obhgatione  perfonali  oritun 
perfonaeinlxaeret,  nonrebus,  ncc  poflidetur»  fed  debetur,  neque 
ujlibidicitur»  exiftere  penesdebitorcm,  fedab  eodeberi.  Hinc<2> 
non  fequitur,  me  omnia  illa  pofliderc.  quorum  nomine  adiooem 
habeo  r  hoc  eHim ,  (  qux  funt  verba  diS.  cap,  1 3.  tb  •  14. )  certum  eft» 
otnnes  aiHones,  adeoque  omnia,  quaeaflione  perfequi  pofllimus» 
in  bonis  noftrisefle^  quia  vocebonorum  non  tantum  res&  jura  in 
rcm .  fed  &  jura  in  perfonam  vel  ad  rem  continentur ,  per  L.  49.  de 
'  Verb^  Signif.  at  poflTeflio  non  eft  nifi  rcrum  &  jurium  in  rc,  Jura  vero, 
qu«  petfonis  tantum  infunt,  non  magis  quam  perfoiiae  poflidentur ; 
quia  cohacrem  oflibus  perfonae ,  nec  ab  ea  aveili  pofliinc.  Unde ,  Oti 
hxc  jura  perfonalia  non  poflTunt  efle ,  ita  nec  poflideri  quidem  extrt 
penfortam.  Atque  adeo  in  genere  )uriiun  in  perfonam  ne  quidem 
poteft  efle  pofleflio ;  quoniam  necextra  perfonam  poflideri  poflunt 
Ht  didum ,  nec  cura  perfoaa,  cum  perfona  poffideri  nequeac 
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,  Non  poteftigitur  probari^lofla,  g^iones  perfonales  qtiafi  poflfN 
deri  ftatuens:  Nec  opus  ^uit»  eoconfugere  gloflam,  utiblveret 
dubium,  quomodo  iis  praefcribatnrt  cum  ab  alionihirpoiTrJeardr, 
Non  enim  uti  ufucapio  nititur  poflellione,  ita  &  ha?  prcfcripti^ncs 
pcrfonales,  quac  origine  fua  merx  fuiit  exceptiones  temporis^quibus 
ai}io3keriusexc[uaitur>  non  jus  aliquod  poflfeflionequrritur,ur 
in  tit.  ff.de  Div.femp  prtefcr.  Neque  vel  in  L  ^.  &feqq.  Cde  Prefcr. 
30/7»».  vel  in  ulloalio  juris  loco  iila?  in  pofleflione,  vel  in  alia  re, 
quara  in  jup  filenuo  tanti  temporis  fundantur,  d.  Z.  5.  nec  abud  \ 
requifitum  oftendi  poteft. 

Hnic  vero  iteru m  conftat ,  probari  non  pofle ,  dehitorem ,  exfiipii-  ' 
tatu  pronjittentem^  efie  alicujtu  jurts  poffejforem^pojfidere  non  rempf^ 
priamf  (ed  etiam  adalterumjpe&antem    Uci  &  negatur ,  contradtSith   ] 
nem  ejje^  as  alfenum  penes  atiquem  exiftere ,  &  tamen  nihilalimt  f^ 
dere.    Nam  aes  alienum ,  quod  exobligatidne  perlbnali  oritur ,  pcr-  J 
fonae inhccret,non  rebus;  nec  poffideturtfeddebetur^  neque ullibi  1 
dicitur  exiftere  penes  debitorem ,  (ed ab  eodeberi»  i 

Qua  ratione  cjud^  negamus,  quod  praflare  rem  fuam^  &  £§  | 
alienumfolverediverfafinty  idqueterminievincant.Snnt^nim  prorfus 
unum  idemquer    res  fcil.  debitoris,  jus  in  perfonam  (quod  as 
alienum in  jiire dicitur,  L 213.  %'i  fi  deV.S.)  creditoris :  debitor 
ergo  fuam  rem  pr«ftat,  cum  «s  alienum  ex  obiigatione  perfonst   J 
folvit.    Quinirteoconflftitdifferentiadominii  &£risaIieni»quo(}  ] 
illud  rebus ,  hoc  perfonae  inhxreat,  illud  ad  jura  in  rem ,  hoc  ad  jurt 
5n  perfonam  pertineat:  nihifqueadeo  impediujus  in  re  roeunv 
jus  in  perfonam  fcu  ad  rem  alterrus  efle. 

■ODSf  /2)  quod  cfXdePr^efcr.  generaliterdllponatf  ntnulia 
valeat  prxfcriptio  absque  bona  fide,  adeoque  eam  derogare  onmi 
conftitutioni ,  qua?  non  requiric  bonam  fidem. 

Resp,  ( f )  exprefle  Joquitur  textus  de  pofleflCore  rei  aiiens; 
(2)  Etfi  generahs  eflfet,  explicandus  cft  ex  reliquis  textibus,  qut 
omnes  loquuntur  de  poffeflbre  rei  aliens.  DtJ^.  2.  de  Fin.  bQn^Jid. 

Obst.  ( 3 )  quod  ratio  Juris  Canonrci  quoque  huc  pertineat»  j 
iitpote  qux  idco  in  priiefcriptione  bonam  fidem  requirit,  quiaquic*  \ 
fuid contra fidem fit t  peccatum  efl^  a.  cf  Egregie  hoc<liibium  folvic  1 
Dn.  Parens  in  diS.  Dij^.  2,  de Fm.  hon.fid.  cap.  iM,  11.  %,  i^.feq. .  ubi  \ 
ita  ait;: 

Sed 
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Sed  I.  h«c  mio  &  iHatio :  Qutcquid  non  fit  ex  fide^  peaatum  e/it 

R9m.  1 4.  t;.  fin,    Ei-go ,  in  prafcviptsone  omni  tempore  requiritur  bom 

^dies.  e^f.X,  de  Vn^cr.  negatrir.     Neque  a-Ferrarienfe  tantum ,  ifed 

&a  Wefcnbecio&Cujacio,  praeclariffimis  iCiiStfuper.  D^.itidem 

i*  hanc  rem  allegatis.  exploditur,    Cuna  igitur  jCu  Ponuficii  ex 

Gallia  St  Italia  diflimulare  fuum  de  ea  Ponnficjs  ratione  noluerint 

lodicium^  parum  proficiet  modeftia  ProfeirorisTubingenfis,  i«e# 

Ungepauer.  adtit,  10.  de  Prafir.  n.9* 

II.  Cum  vero  in  ipfo  dubii  textu  concedatur,  plerosque  locum 
.Apoftoli  de  fide  falvificaintelligeret  contrarium  fine  fundamemo 

paflferitar  propter  pauciorum  opinionem.  Neque.jam  de  opinioni* 
bus,  fed  verirateaifputacur;  nequehssc  autoritatibus,  fed  rjtioni-. 
busevincitur.  lis  igitur  miflls»  fententiam  di^li  Apoilolici ,  &  quid 
inUe  inferatur ,  videamus. 

III.  Con veniemiffima  igitur  textui  videtur  receptior  illa  ienten- 
fia,  quxeuminterpretaturdefideinChriftom»  Haccenimilla  fides 
eft,  quamubique  incutcanc  Apoftoli,  &iinequa  omnis  holminun^ 
tdlio»  etiam  virtuafiflima,  peccttum  eft^  eoque  fenfu  dicitur, 
ftncilium  virtutes  maximas  fuifle  fplendida  peccata,  propter 
co/isrentemadionibusnoftris  labem  iilam  ht£reditariam,quscum. 
animum  iniiciat,  omnesquoque  inde  procedentesa<^iones  infei^ldS 
etFcnecefleeft.  Necadeo  poteft  uUumhominis  peccatoris  faiftuni» 
quantumcunque  gloriofum«obfontis  inquinationem  ab  omni  tabe 
immune  videri ,  nifi  frdes  in  fponforem .  qui  pro  labe  ifta  faiisfecity 
eamabftergat  &deleat,  &•  quodobdiAam  faltem  animae  maculan| 

Eerfe^x  juftitia?  deeft,  fua  fatisfai^ione  fupptear    Qui  verboruni 
orum  (enfust  quo  nihil  planius  videtur»  nihil  ad  bonum  ufuca-^ 
pionis  pertinet. 

IV.  Sed  nec  magis  ex  altera  iila  imerpretatione,  quae  m  boe 
Dubio  afTumitur,  etfiadmittatur,  conftitutio  juris  Canonici  in» 
ferri  poteft.  Ex  hac  enirii  hypothefi ,  didi  hu|U3:  Quicquid non  fi* 
exfiae.peccntum  eft^  fencentiaeric:  Qtiicquid  contra  confcieniiamfit^ 
peccatum  eft.  Atqui  conceflum  &  in  confeiro  eft,  juris  Civilia 
quouue  difpofkionem  vitio  carere,  &  aequam  ac  fuftam  efle.  vidc 
Praf.  §.  4.  j. 6.  &7.&  verba  Dubii  JIL  An  vero  contra  confcien-  , 
riam  agit,  qui  jus,  qubd  vitio  caret,  &  a^quum  ac  fuftum  eft, 
iequitur  ?  Lcges  a  fumma  poceftate  laca^,  uti  iubendo  obrigant ,  ita 
permtttendo  tranquill  im  tutamque  reddunc  confcientiam ,  fi  nihii 
adverfam  Jus  NatUiS  &nciunt :    Q^emadmodum  Juri  Naturali 

N  nn  3  nttt-r 
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nulijtentis  adverfari  conftjt,.li  Magiftratus  publicse  atiruatis  & 
tranquillicatis  cauO  certucn  tempus  ftatuat,  velitque,  ut  civesintrL 
prorfixi  teiijporisfpacia  inresfu^s  inquir<!nt,  vel,  (Ihancfaluber/M 
rn^m  legem  negligant,  poftea  non  audiaatur,  ied  dorainlo ieruiii'| 
neglccbrum  cadant.  fupr  //.  Jf.  4.  &  fecf.  ^  \ 

V.  Qiianto  minus  igitur  inferriindcpoteft,  ban€Sonfueiudinm.\ 
vel  conjiitutionem  juris  Civilii  absque  tnortati  peccat^obfervari  m' 
fojfe,  uti  intertur  ind,  c  fin.  X.  de  Prafcript.  An  jus  a  funQma  '\% 
tcrris  poteftare  conftitutum^  quod  oequum  efle,  &  omoi  vio^ 
catereconceditur;  quodnegligentfam,  quincontumaciameorufl||j 
qiM  legibus  certum  terminum  ad  inquirendum  rem  fuarn  infiiogefr^ 
,tibus  non  obediunt,  damno  rei  fu«  punit ;  quod  tr3nquiHitati& 
iccuritati  publicae  profbicit,  litesqueamputac;  an  inquam  hoc  jitf 
peccatum  mortale  oblervatoribus  fuis  impingic  ex  allegato  di^* 
Apoftoii?    s  ! 

'VI.  Quot  vero  hac  ratione  &  quanca  peccata  mortalia  ita  pcf- ' 
tnifla  erunt  per  ipfos  Canones;    qui  partem  feotentia  gravatiai 
folo5.(poftea  la)  dierumlapfti  a  jureappetlandiexcIudunt,eoque 
ipfo  totius  caufedamno,  etfi  eam  juftiflimam  habeac,  muUaiK» 
^.  tj.cauf^.qwefi.  6.c.  32.  infin.  X.deEtfia.c.t^.X.  defent.&refU^  \ 
Idemquc  faciunt,  fi  quis  faltera  Apoftolos  intra.f.  (deindeja) 
dies  non  petierit;  ir.24.  d.  qu.  6.c.  6.  deAppeHat.  indio.  Clem.  i-enl  | 
vel  terminum  probationis  labi  paflusfic;  c.pen,  X.de  Teflib.&ottep^ 
yer  Emphyteuta  biennio  Canonem  non  folvcrit.  c  4.  X  deloctU 
&  cond.  &c.     In  quibus  omnibus  aliisque  cafibus  ob  folum  oeglc- 
6lum  tertnini  praefixi,  etfi  fatisangufti.  pars  jurefuoexciditt  i^k^ 
hicroparti$  alterius  cedit:  nujlo  difcrimine  bonae  y^l  malccfideii 
&adeopromifcue,utnihil  pQenamhancimpediat,quam  juft^refti*  ^ 
tutionis  in  integrum  caula:  qu«  vero  eadem  jeque  contra  l^pw^ 
praefcriptionis  datur,  v.  g.  cx  caufa  juftae  abfentia?,  vel  cljumw 
^enerali ,  /,.  i.ffl  Fx quib.  cauf  maj.   <^antp  vero  graviora  funt  »ft^ 
quam  jus  illud,   quo  per  ufucapionem  ei,  qui  borta  fide&p^ 
tituloaccepit,  contra  eum»  qui  tanci  cemporis  moram  in  requirert' 
disrebus  fuis  eommifit,  acquiritur  ?  Atque adco  multo  magis  "^^  I 
€fl[ent  mortalia  pxjccata. 

VII.  Quod  fi  haecdifpofitio  Juris  Civilis  pugnet  cumdi<5lo  Apo* 
ftoli,  &  ideo  moitale  peccatum  inferat,  cur  usque  ad  (nnocen- 
tii  III  tempora  jus  hoc  permiferunt  tot  Chriftianifllmi  Impcrsto* 
res,  ConftantinitTheodofii,  Juftiniani&c.  tot doftiflimi  Po*^^'  . 
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«es*   tot  eTOinenttflimi  Bcclefix  puriflimae  Pdtre5»  nec  ab jevo  fjij. 
Jtem  Conftantini  M.  orbem  Chriftianum  a  mortjli  hoc  peccjto  ni- 
fi  poft  IX.  iotegr^  demuni  fecula  liberaruni;?    Taceo  dodiffimos 
&religiofiinmos  J<Jtos  Chriftianos,  c]Uorum  opera  in  coinponerh- 
ido  Jurisdvilis  corporeufus  eftjuftinianus.  Hi  an  nefcivere  hunc 
Ijocum  adeo  tritum,  ut  nullus  magis?»  An  meiicem  Apoftoli  non 
rintellexer^?     An  ,  11  fciverunt  &  intellexerunt,  adeo  nullam  con^ 
[lcientiaecuram  habuerunt,  uthanc  pugnam  legum  &  ApoftoJi  fedare, 
iyfcunc  diflenfum  ^xpungcre>  atque  mortale  hoc  peccatum  abolere, 
^COm  facinime  potuiflent,  afpernati  fuerint? 
'*   VUl.  Atveronimium  diftant  vox  illa  T^kscos^y  qua  Apoftolus 
httitur,  &  formiUa  illa  juris  Romani,  hona  fide.    Qiye  fic  illa  7tl<^isy 
de  qua  Apoftoli  agunt»  conftat:  fcil.  77/9*/^  ilU  &fides  novi  fcede- 
ris^quamfpfi  perpetuo incutcant.  Sed  formiriailla»  bonafide^  noa 
lexplicatur  per  vocem  Trkso^t  fed  eft  ptapria  iegibus  Romanis  & 
^uafi  technica,  quae  Grscis  velalterius  lingvie  vocabulis  propriis,. 
ita,  ut  vim  e')us  ienfumque  rite^xprimint.  reddi  nequit.    Si  quis 
\  enim  bonafide,  ^imalafide^  verteret  xc^Aw  ^/9«,  xt»K»y  W<?«;,  (quod 
\   tameii  apud  Apoftolura  non  eft,)  pjrum^Graece  ioqueretur,  & 
j.  Ikti  Grarce,  non  tamen  eo  exprimeretur  vis  formulaf ,  bonafide. 
\  Undc  Theophifus,  Pat^phraftes  Graecus,  retinuit  formulam,  & 
'^d  §.  Stquisamndomtno  Infi,  deRer.  div  &tQt.m.  Infi  de  UfiiC.&ci 
nunqnam  Gvae<.:e  id  verdt,   fed  (ismper  retinct  &va(p/<Jf,  vei  pet 
'nf^l(g)f€C<rtv  TTu^oc  yvcoixriv  (Rptr^ror^:  uti&,  cum  voxufucapionispro- 
pria  <ic  legibus  i<omanis,  eam  retinet  Graecei&i|/«i:^^/redditii7a» 
\t.(t7rgr€veSccf  d.  tit.  de  Ufucap 

l)i.  Toto  igitur  ccelo  diftat  TTiW  Apoftolia  ^fyxmxxhbonafide.^ 
\  qiiae  &alias  alio  longe  fenfu  in  Jure  ufurpjcur,  ut  cum  contradvjs 
alii  dituntyrbonaefidei,  alii  ftnil?  juris,  quaediftinftio  Jurequoque* 
I  Canooico  firraata  eft ;  c  6.  ^,  Ad  htec.  X  de  Except.  \c  fin.  X.  de  Depofi 
&roppcHtftur  hoG  lenfu  boha  fides  ftriifto  juri.  Uti  ergo  nemohinc 
intulerit,  contra^us  ftri^li  juris  ideo  efle  peccata  martalia,  quia 
quicquid  nonfitexfide»  peccatumeft,  itaapparet,  formulam.illam 
^wiif  jfS/^/ihlegibusnonefleivi,  quod  ApoftolusTrfe/v  vocai. 

X  Ut  adeo  credendu  0  omnino  fiti  necipfius  Pootificis  men- 
tem  fuilfe^  quafi  hxcrdtioconciadcrct,» fcd  pro  more  fechJiegifle: 
iblebant  enim ,  cum  pro  autoritate  aliquid  ftatuiilent,  vei  tiihili* 
tudinem,  vel  fententiamaliquam,  quae  quodammodo  falfem  adjd 
alluderc  videretur,.  ex.  facris  adjicercf  mi.  cum  in  c  6..X.de  Major. 

&  obed. 
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C^  obed^ex  eo,  qaod  Deus  duo  magna  luminada.  Soletn  &  Lunam,  { 
in  coelo  feceric.  diiplex  fumma  iQ  mundo  poteftas,  Ponrificia&  J 
Imperacoria,  deducicur.  Ica»  cum  &  vox  Apoftoli  Tr/^/f .  j6teM 
,  vertacur,  &fidei  quoque  mencio  iii  formula,  tana  /ide^  fiac»  mcfe  1 
fumfic  Poncifex  occafionem  allegandi  hujuscextusin  rei  quamau- 
toricace  (ua  ftacuerac^  . 

Qv.XXXI^  ^tnjuriyuspublicis  prafcri^^^^ 
raria  locum  haheat  f 

LMHt»  pki,  ;7^. O  E  s  p.  Ufucapio  Scpr^Jcripfw longi  temporifm juribus  pufalicis  cet 

vtth.AcquP'  f\  fanc:  nam  ea»  qusfunt  publica  populi  Roipani»  non  po^ 

THniwr  hac    ufucapi,di(ertetraditurin£.9.^d5? UJurp.& ufiicapMtiTiQC^2%{{}3tt 

^^*  func  publica  JureGencium»  Z.45.  pr.eod.    Neutra  quoque  lonf»- 

tempore  prxlcribi  pofnmr»  non  res  publica^t  ^  2.  C  /Ver  resdsm 

L.  7.  C  de  Fund.  rei  priv,  L.  %.  C  de  Fund.  &falt.  Nov  50.  c.  7.  pr.  acc 

res  jure  Gentium  publicae ,  d.  L  45. 

An  vero  longifiimicemporis»  40«annorum,  pr^criptlo  obDiiec! 
Equidem  Anaftafiusfiacuit,  nullum  ju»  privatum»  vel  publicim^  ifl 
'    quacunqne  caufa*  vel  (juacunque  perfona,  quod^o.annorum  ex:* 
ftindum  eft,  jugi  filentio  moveri  aebere,  £.30.  C  deVrafcr.  30. «/ 
40.  ann.  Conf.  Lf.  C.  de  fund^  patr.  L  7.  C  de  Fuml.  reipriv.  ( obi « 
vetuftatis  auxilium  cum  Cujacio  ftacuimus  tempus  40.  annorutHi 
propter  d.Lf  )  At  hoc  verum  tantum  eft  der^^i^  dominicis,  fea 
febus  Principis  privatisi  (luec  enim  .fynonyma  funt»  L6.C  it 
Fund.  rei  priv.  L  9.  C  de  jfur.ffc.  Goth.  add.  L  6. )  icem  de  funSs 
veiligalibus  reipublica,   L.  2.  C.  Ne  res  dom.  junB.  L.f.  C  de  Fimi . 
fei  patrim.    In  c^uibus  adeo  obtinet  40*  annorum  prclcripcio,  uc  ] 
iiegligencia  Palatinorum  hadenus  Prtncipi  noceat»  arg.  d.  L.j.C  l 
de  Fund,  priv.  nam  vetuftatis  auxilium  Principi  in  fundo,  a  PaJati- 
no  alienato,  noii  poflet  obefle,  '^Jci  obcft  dL  7.)  nifi  fd6him  Pa- 
lacini  Principi  noceret.  Brunn.  ad  d.  L.  7.  infin^    Aliud  autem  efti 
nec  obtinec  longi  temporis  prarfcriptio  in  illis  iuribus  publicis, 

?us  ad  eflentiam  majeftatis  pertinent,  ut  in  cQlledis,  L6  C.it 
^rafcr.^o.vel  ^o.ann.  vel  in  illis ,  quse  publicar  utilitatis  caufa  funt 
fiatuta.  L6.  C  de  Oper.  pubA  Nam  hia  cafibus  fola  Immemorialis 
poilbilio  locum  habet» 
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Qy.  XXXIL  Quidjit  prAfcriftio  immemorialis? 

E  s  p.  Admodum  Dodores  indefinitione  immemorialis  pnefcrtr  i:«gf.>4r/.;7i; 

-  pcionis  variant.    Alti  putant i  100.  annis  eam  introduci :  quia  vcrK  immt^ 

icb  annicenfenturukimusfinishominis*  eousque  ergo  memoria'^^' <^^  . 
horainum  durare  vidctur ,  arg.  L  »//.  C.  df  SS.  EccL  L  68.  ff^^Jf  Ufufr. 
TVeutL  V.  a.  Difp^  ^a.  tb.  6.  Weftnb.  ffl  de  Pr^fcr.  n.  7.  Alit  requirunc 
cxceffum  loa  anhorum »  quia  probari  debet^  l)ag  e^  ubec  SRqifdjeri 
©e&encf cn  ntd>t  anber^  gemefen  fer) ,  Qtrpz.  p.  2.  c.  i.  def.  7.  e^  p:  !•  ^.  1  ^. 
d^.y^Wefenb.confi^n  %%&feq.&Ddapud.R^ink.Li.cLi.ca.n*2% 
Alii  veroetiam centenaria minorem fufficere putant , indeque  pre- 
fcriptionem  immemorialem  definiunt  eam,  qus  uitra  hominum 
Afiventium  inemorlam  eft»  licet  per  <Iocumenta  andqua  in  contra- 
rium  cxftct  mempria.  mann  ne^mlic^  burc^  lebenbige  geugett  Darg?» 
t^an  ijlf.  bap  »on  jo.  60.  70.  unb  me^r  Sa^ren  firf)  SRiemanb  eined  mi 
'\  berrt  erinnern  f onne ,  Lynk.  Cent.  i  o.  dec.s^tMlafer.  in  Dijp.  deUf& 
\  pr^fcr.ih.ii.ReinkJJ.n.ij.&fe^.  . 

V«rum  nulla  harum  definitionutn  praBfcriptiom  immemoriafi 
convenit,  reftius  eadcfcrihitur  a  Juftiniano^quodiit,<5UJus  incon* 
mfmm  iion  exftat  memoria^  fivepcr documema-,  fiye  per  teftium 
tK^xz^€.^6XdeV.SA\n}velexmnquatmJvetudinera 
jnon  exfiatmemoria ,  introdt$8a , &c  C.  i.  dePrafirJn6.  ibi :  nijl  tami 
temporis  ailegetur  prafcriptio .  cujus  contrarii memoria  non  exftati  L3. 
§.  4.  ffJe  Aqua  &  aq^  cot.  ibi :  Servitus  aqua ,  cujus  origo  metnOriam 
jexceffit ,  jure  conflituti  loco  habetur.    Atque  hanc  definitionem  pro-  * 

bint  Carpz.p.i.c.i.dif.7.Struv/Ex-43'th.^9'GrotMx.c.^^^^ 
ita  ait :  tempuf  memoriam  excedens  auafi  infinitum  tft  motalittr^  ideo 
*  eiustemporufiientium  adrei  dereliaaconje&uramfemperfiifficerevi- 
'  detun  item S- 9- ^ Gron. add^.j. Fab.  in  confiUo pro Ducatu Montis* 
fer^tenfiy  Reink.d.tn.so.Carpz^Proc.tit.ii.a.3n.6o.K/ok.  *W*  r, 
(onft^n^  i6o.&i6^^BarbofL  i^c.%f.ax.%6.Carpz  p,.t.c.i6.def. 
7  ^.Schneid  Infi.  d$  Ufuc.  Rubr.  quot  funtfpeoies  pr^fcr..  n.31 .  &/eq. 
Racio  hujus  pr«fcriptioftis  in  ipfanaturaliratione  fundator:  fi  enim 
pfxfetiti^pofleflrionis  non  in  contrarium  exftat  memorra ,  pofleflbr 
tutus*ftfua  pofleflione,  donecaaorcontrariumprobeti  S  4.  lnft.jie 
Intefd^.  2.  Infi  de  AS.  L  24  C  de  R.  V.  L  z.  C  de  Prob. 
Hinc  jamfacile conftat,  cercumtempus  inimmenitoriali  prarfcri- 
'  ptione  poni  non  pofle:  aliquando  enim  poft  lapfum  ducentorum 
*^  Ooo    ,  an* 
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annonim  prddTcntts  pofle(not>is  memoriam  exftare »  aKqitendo  ei 
incra  2o.vel  30.  annos&c.  deficere^inprimis-tempore  bellt.  pefiis 
&C,  poteft ,  Gm.  L  2.  r.  4.  §.  1 2 . ».  4*  GUfer.  d,  pifp^  tb.  1 7.  Carpz,  p.  \.\ 
i.  1 6.  <3^c/  74.  Gloffifi (.1 . 1/^  Pra/cripfJn6.  Schneidtitx, d.  L  «.  35.  Cr^fi. 
deantiq^  temp^  p.  4.  jf.  ab/oiuu  difffoL  1 74»  -. 

His  requificisTOntisfacHedectdumuromnesinterDoiStoresc^^    ^ 
prasfcriptioneip  nanc  venttlatar  qnxftiones : 

P$im9  enim  quni  fo>et :  m  ad  hanc  pr^/cripti&nem  honafides  vd 
titutus  requiratur^  PmanthocplenqueDd.  &bancquoqueimine' 
inortalem  prsfcription&m  mala  frdeinterrumpi  tradtmt  Stritv,Eic.^% 
th.i^Stryk  deImmim.a/hi;.feudc^3'^hA4.Franzi.L.i.Reft.n.270^ 
pq\ Lynk^ Cent.i$. dec.  1470. K/ok. v. 2. Conf.4^ n. 40  Zaf  2. Conf.  16.9.^ 
51.  Grot.  d.  l  Verum  implicare  videtur  immcmorialis  pofleflio  &  bona 
ac  mala^fides:  &  enim  plane  oripinis  memoria  non  exftat»  perr^ 
rum  naturamde  bona  velmala  fideconftarenon  poterit:  &pfoi»' 
ta  mah  fide  conftabic  debrigine  pofrefliohis,indequenoneritpos- 
leflio  immemorialis.  Eadem  ratio  eft  in  ti:uk:  nam  fi  de  cau^ 
pofleflionis  conftatt  ikhi  poteft  dici  deficere  memoriam.  Atque 
hanc  fentenciam  addu^  prsjudicio  firmat  Ofr^  d.  L  Fah.  C.  L  7» 
M.  1 3.  drf.  2.  Sfeph.de  furksd.  l.  2.  c.  i.-n.  i  j6.  Rnnk.  L 1 .  cla^.  i^i.2.% 
110**  feq.  Ktok.  VoL  1 .  conf  11.  n  274*  Schneid.  d.  L  n.  3  r. 

Secmtdo  qunitur:  an  \\xc  prarfcriptio  toHatm:  per  documemi 
contraria  ?  Negat  hoc  lynk.  cent.  12  dec  1 1 23 .  quia  tantum  quacri- 
tur  de  memOrta  hominum  viventium,  adeoque  fufficit  teftes  nuo- 
quam  aliter  vidiffe  $  nec  audirifl^  At  contr^ium  verius  videtur} 
quia  tunc  incontrarium  exftatmemoriaperdocumenca. 

Tertia  qusritur:  an  immemorialis  yrtxfcrifnm  admittat  proba* 
tionem  in  contrarium?  Itaputat-ff^/wA  dJ n^g^ncgzt  Mynfceni. 
1. 0. 3a.&  SchnehL  d. L  n.  $f .  Prior  fenientia  vera eft :  nam  fipoflef&r 
ad  immemorialem  poflesftonem  provocatt  aAori  omnino  iibenn» 
cft ,  pirobarei  quod  exftet  ooflef&onis  memoria»  indeque  aon  iit  imi 
memorialis,  6'Af/?;.  ^.  D/j^»  §.  17. 

Quarto  qu«riiur:  quomodonam  articuii  fbrmari  diebeant? 

RESff.   Si   per  tefles  immemorialis  poffeflio   probanda  ef^ 
omnium  lutiiSnia  eft  formula^^  ^uamexhibetZywiL^.^  ScSihneidL 
.  dLfiLti2. 

aSa^r^  unb  ^euQtn  &ctt)ufF,  ba^  bcr  Producene  «nb  fetn  UJorfa^c  ra  tc; 
70i  un^me(ic  ^o^xe,  ja  it&et  SBlenfdjen  ©etencfett  bU  CoUeacti 
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"'^ak^,  JO  ba^  er  t^  ^or.  fciMc  ^Jcrfon  nid^t  aUm  alfo  gcfc^n)  fonbcrti 
(luc^  Don  f^bm  '^orfa^ren  m^  awbevn  nima^l  b^  (QeQtHt^tii 
flc^orrt  ^abc*  » 

LiB.  XLL   TiT.  VL 

P  R  O    H  i^  R  E  D  E 
Qy.l.  Quando  auu  pro  hMrede  dicattir  foj/idere 

adepBumufucapiendi?^  "  \ 

R£ s  p.  Pro  hxrede  urucapit ( r )  quando  non  hdnes^  qui  ex  )ufta/:4w#:f4/. j^.; 
caufa  hsredein  fe  pucat ,  r^m  bareditariam  poflidec •  indeaue &  v«rb.  hu  ^# ! 
rem , qu«  eo  pertinet •  I.  a?.  1-  aa-  §.  i.  ^ Ufucap.  (2)  QS^ui^o  eft*^^^^  - 
h^es^  fed  w,w»  <^  b^erediiaria  y  Lpb. 

Priori  cafu  fufficit  >  quod  rem  hxreditariam  tanquam  l^res  pofli« 
deac  bona  fide;  at  pojleriori  cafu  non  fufiicit  titulus  hanredis»  fed 
defun^i}  (i  is  bona.fide  accepit,  uti  H  ei  commodaueft»  hacres 
ufticapitf  fi  mala  fides  non  ufucapit»  Z.  4.  h.  L  lu  ff.  de  Div.  tetnfi  ^ 
ffdifir.  Nam  quia  ex  cau(a  defun^i  ufucapit  hsrei»  non  valebic 
nfucapioi  nifi  defiin^lys  in  caufa  ufuca)l>ienai  fuerit;  ac  priori  cafu 
liitres  non  ex  caufa  defundiufucapit.  led  ex  propria,  dum  iuftaq^  \  ^  .  ' 
opinandi  caufam»  (e  hxredem  effe^  habet.  ' 

Qy.  IL  An  etiam  fui  haredes  pro  hmde 
ufucapianti 

Affirmatur;  quia  etiam  verus  hasres  rem  non  haereditariam  £41^,^41^;^^^^  .\ 
poilidere,  eamqi!le  tanquam  hairjss  ufucapere  poteft.  verb.  fic 

Ob  s  T.  1.2.  C  /;.  ubi  dicicur,  nibil pojfe pro  b^rede  ufttcapi^  fuk^^^am  ^r. 
bdtredibus  exiftentibus. 

K  E  s  p.  Dicitur  ibi  •  quod  fuperftite  (lio  hsrede  nemo  ufucapiatt 
quia  nemo  jufte  fe  hxredem  putare  poteft $  quando  fcit»  fuperefle    > 
luos  hacredes » quippe  qui  tales  funt  ipfb  )ure.    Non  autem  dicitur» 
quod  ipfi  lui  non  poflint  ufucapere.  Vid.  Brunn.paratitL  b.  q.  i. 

LiB.  XLIL  TiT.  L  ^ 

DE  RE  JUDICATA- 

Qvvl-  Jn^  fi  delegati  dUfentiant  ^  ea  ferttentia  pr^ 
vaUat^quAadetegameconJirmatftrf 

POO  a  AFFIRMi 
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L/mt. 
verb. 


-/«•y;»^' yi  FFiRM.  LiB-b.c-fnXh.  nam  uti  ipfe  (uo  luredeciderepote^   i 
\L^^^         *^*  multo  iiiagis  decedeQdo  uni  parci  delegatorura  ma)oi&  j 
&cere»  dd.LL^  i 

^    O  B  s  T.  £•  3  8*  hi  ubi  ca  fententia  obtiner>  qua?  £ivorabjlior  eft. 

R  £  s  ^.  Loquitur  de  Judicibus  ordinariis »  in  quibus  h9&  regule 
interpretationis  valent. 

Qv.  IL  JkincompMtationevotorumratiomagiSy 
quam  numertfs  confideretur?  \ 

Stjpnth'  T>  ESP.  Numerus  confideraturv  non  ratio :  quia  non  eflet  decifo 
Lmit.iMg^y7B:I\.  fgj  maneret quoeftio, quse  ratio  melior  fit,  atqueid  denuopsr 
vi^^^tm  jjjajora  definiri  debetf  indegue  nullus  foret  litium  finis. 

DissENTiT  Ltf»/- piS7S'  ibiqufCarpzov.  p.  i .  €.27.  d:  i2.  Sedhic 
loquitur  de  cafu,  «bi  ratib  aequitatisin  ipfa  lege  fundaturrtunc 
enim  contra  rationem  legis  major  pars  non  obtinet. 

Qv.. IIL  j^n Jitdexetiam judicet de fru6tibM antt 
acceptumjudictumperceptisi 

i^^&c.     Qy^  [y^  ^^  Judexfudicet  dlf  exfenjls  etiamnom 

petitisl 

l^^;  toi^i;7p:l>E  si»;  Diftihguendum  efl  interexpenfaSi  quae  ex  oflficio  Judicis, 

wftiW,«»/-t.|\  &natura  a6lionisveniunt,atque  eas,guae  ex  pai6lo  vei  fpecialt 
negotio.  adeoque  tanquam  intereflJi  petuntur:      Nam  (l.j    3e 

"  ^^       ILLIS  Judex  judicat»  etfi  non  petitae  fint ,  die  HIS  vero  non  nifi 
riominatim  in  libelio  expreflk  funt,  adeo\  utnecfufiliciat,  poft 

"^  litem  conteftatam  petitas^efle,  quia  libellus  mutaretur ,  novaque  res 

petererur:  unde  in  libelloomiflk,  &.poftea  petitae»  ad  fcparatum 
procefllim  remitti  debeht » uti  in  Guria  Halberftadienfi  per  tres  con* 
£brme8fententiasdeciruraeftincaufa58elt()e<m,  contra  Jp^^^  . 

Adeo .  ut  nec  claufula  falutaris,  jibello adie^la, Judici  facujtatem 
die  his  expenfis  cognofirendi  concedaf;  quia  petitio  harum  expen- 
larum , fadiiquei  hujus  narratio, ad  libeili  fubftantiam pertinet ,  cuius 
defeftum  claufula  falutaris  fanare  nequit ,  Vffifn^  Di^,  6.  n *  f 9*  Gont 
fupr.  L  2 .  sit.  i^.quaft.  f.  Atque  hinc  ih  eadem  caufarjTementii 
Roftochienfis,  quac  ctaufulae  falutdri  hanc  vim  tribiiebdt,  per  duas 
aKas  fubfequeptes  refi^unata  fiuit.  {\l) 
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Cn.!)  ILL^  in  (cntentia  piaeteritaB^non  amplius  debentur:  cjuia  - 
fata  fentemia  tinitur  ofHcium  Judicis ,  totaque  oiWo ;  at  ViM  etiani 
fitiitia  cau^  principali debentur,  Carffz,  Procm.2^.  c.l.  n:  t%-fef. 
Brunn.  adL  13.  §.  6  ».  s  i.  C  dt  jfud.  Carpz. p\  i.  c  3 1.  ^.26.  n. 5.  Nicoi. 
Prof.  p.  2. ^ 27- fK.  iS»^  it^^v- i^* 3«  dec.  4.20^  quia  propria  pro  iis  a^lio* 
conipetit« 

Si  tanien  h^  expenlar  exprefle  quoque  in  libello  petitfl^»  &  iiy  * 
lententia  prsteritse  funt;  eadem  ratio  eft,  qus  in  ufurisf  {Vtd. 
fif^.  L  22, 1. 1.  f  12.)  denegacas*  nhnirum  cenfencur »  ac  reiteraca: 
r   adio  rejicitur»  Mev.  d.l.  atque  ita^judicncumin  GauGi>&ed  :^lofier$> 
•  i^amr^releben,  contra  Rei.  DottmerEi.      '  • 

DissENTiT  Eerl  p.  1  •  r.78.  »•  101.  'tJiiqu£  Ddi 

Bene  tamen  diftinguendum,  an  ador  expenfas  in  genere»  an' 
vero  expenfas  ex  ilJo  paclo  pecierit»  illo  cafu  fi  prs^terits,  vel 
plane  denegata?  funr,  adhuc  pecuiiaci  adione  eas,  qux  ex  pa6lo' 
veniunt,  pecere  poteft;  quia  Judex  eum  tahtum  a  juoicialibus  ex* 
penfisinon  aconvemionalibu^abfolvifleintelligituriJK/^c^  Toms.^  . 
€onfiii.n.ir7&Pf:* 

Ov.V.  Anjudexjudicarede^eaffecmdum^^^^ 
prohatayanfecmdumconfctenttam? 

C^nfus  &  fpecies  quxftionis  eft,  anv  fi  caufa  legitimeprobata  (jcriwf;^^!^.;^^; 
i3  Judex  vero  dicatt  fe  aiiter  fcire,  an  ipfe,  neglei^a  probatioTie»^^!^  ff^f^ 
iententiam  ferre  poflir  ex  pmextu  confcientiae  fuae?  tx  redcf  hoc^*'"^''*^*" 
negatur,  fed  iudicare  debet  fecundum  aAa  &  probata,  £•  r.6.  §.  i. 
deOfPraf.  ibiqueUdc.2%.§.Quia.X.de0ff.Jud.de^^^ 
L.Q.e.c.i.lit.b.  Bronkh.manti.ajfi^.  Ungep  Ex:i'6:q:^.^  •    - 

LvsTO,  durum  videri,  Judicemrqui  (brte  aiiud  iple compertumv 
habetiContrapropriamconfcientiam  judicaredebere.         '  ^       , 

R  £  s  r.  Si  vult  judicare vneceiTario  judicare  debet  £cunduni  a^fla' 
&  probata,  at  meiius  facit».fi.abftineac,  &:tum  parseum  canquainP 
teftem  producere  poteft;*  ^     . 

Qy.  Vr.    j^  valeat  fenfentia  cmditionalis  l 

Negatur;  (i)  quiaconditioeftinceitus  eventus,  fentenxia  VeroXii^:^;i5f;^j,p; 
debet  elft  certa ,  $.  aft.  I:deA3.  (2)  pe^text:  expr.  in  Li .  $.  ^.  verb;  dtfm^ 
Quand.app.  ibi:  SanequUemnoneftfubc(m£tionefementia£i:e^ 
&Ci  L 37.  ibi^  firo^ev  vitium&c  ff.  de excuftut,  UndeC^  necex^*^^'  **• 

0|po  3>  ;      in* 
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iijcerto  fado  ad  feiicefidam  Judici  properare  licet .  t.  3.  c^4-  C  <fr 
iVi^.  qmfint  art}  qumtitat.  L  s9*ff^  de Kejud. Carpz*  Proc.art.  16. 
§.  7.  c^  P.  r  r.  %6.def.  9.  Atq.ue  hinc  (4)  noa  ica  pronimtiari  debet: 
^iBiirbe  .^ldga-^rweiKu,  ba^  SSrflagcer  r>on  i^m  ^mib^rr  3iC^>lr.  gcbcnier^ 
fb  mdvc  tie^Vr  folc&c  ^  6cja^(c«  fc^iiiDig :  Qam  probatio  praccedeie 
feittentiam  debec  Sed  &  (  5)  fieri  poteftf  uc  femiplene  probeu 
yel  minorem  fummam  debitam  efle;  his  cafibus  inepta  foret  ilU 
'  iententia  •  &  de  novo  jam  pronunciari  deberet.  (6>  Ordo  pro* 
iCefTus  ita  intervertetur^  &  prius  cognofci  debet»  deinde  deddl 
Refiius  ergo  (7)  ija  pconunciatur;  S)a§  ^ldgcr  jufor&crjl  fdne 
^lage  crm^cn  fofU,  tporauf  Dahn  wcifer  crge^ce,  ipflg  9vcc^ttttg*  ViA 
Carpzdi.y-n.yx. 

Sed  quid  (1  tamen  fueritdiflatalis  (entencia? 

R E  s  p.  Non eft  nulia,  fi  in  evencum  certa»  &  in  eum  cafuoi  m 
decifa  fit.  L  i.S.  ^.QMnd.app. 

Aiiquando  tamen  folet  conditio  (encentits  inferi;  nam  (i)  coo« 
ditio^  fijuraverit^  ufu  frequenwwr:  ^Burbc  ^cflagtcr  ucrmittfHl 
^9^c)5  cr^altcn,  J)ag  cr  bem  5tldgcr  bie  (>unbcrt  9if^r*  nicbt  fc^ulbig,  Iq 
rodrt  cr  t>on  bcr ^a^^  ju  cntbfnbcn;  vid.L.iz.inf. pr.de Rfb.cred.  ibi: 
9)el  in  ipfa  definitiva  fententia »  Carpzov.  P.  t.  c.  26.  d.  9«.  quanquam 
cutius  nt •  non  decidere  in  hunc  evencum ;  quia  forte  non  in  totunii 
fcdin  tantum  {urare  poterk.  Scd  &  (3)  in  refcriptis  Principum 
6c  refponfis  Facultatem  Juridicarum  conditio  folet  adjici  9  de  quo 
/cafu  eft  L 17«  C  de  IJfitr.  namea  non  tam  ad  decidendum ,  quam  ad 
jinformandum  dantur»  nec  caufa  cognita  hic  res  deciditur.  Imo 
1(3)  in  ^oceflii  h'quidationis  condicionaliter  pronunciari  fcdec: 
CSurbc  Ticius.btc  Original  -  ObJigation  producircn,    fo  mdrc  cr  in 

Srima  clafle  ju  {c|cn  K.  Bfttnn.de Cdnc»Cred*c..3.$.i^.  iiiqrie  Stryi, 
ed&r^)  moribusvalerefencenciamfubcondicione:  fipraiaverik 
pucac  tarpz.  d.  $.  7.  n.  60.61.  Cacheran.  dec.  i  ^6.  H.  Pifi.  0. 1 1 9.  n.  27. 
Raripnem  afierunc,  q^uiaufu  valec  fententia  cum  claufula :  fijurtf- 
veriiy  ergo  &  cum  clauCiila:  /rpr^^^f^^r/A  Ego  in  ucroque  cafu 
cutius  crediderimt  per  incerlocucionem  fem  expedire,  inprimis 
▼ero  iii.crtminaiibu4h)bi  minima  circumftancia  variac  jus. 

Secuto  eventu^finenovadeclaracionefencenciaexecucioni  man- 
iiizndthzt^HA^ift.0.%i9n.AiCarpz.d.%.y.n,69^& 
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Qy*  VIL  ^nex  fententiapartift^timJHsqiMrattiry  etji 
provocatum  fuerit? 

Esp.  Sent^ia  valet  ex  die  pronunciattoniSt  &  jus  (t^iCim  in^ 

de  acquimur  parti^  fed  fi  ab  ea  provocacum  fuerit,  erit  evea* 

tuab,  &cum  tacita  illa  condirione :  Skin  appellatienis  infiantiacon- 

firtnata  fuerit.  Unde  rufpenfa  filtem  fententia  dicitur  in  Z.  i  r.  C  de 

R.C.Li^CdeAppeB.    Revera  enim  )am  intereftve)  partis,  vel 

fifci ,  cui  )us  expeitandi  eventum  acquiritur. Gonf  Lt.ff.  Sipend. 

mpp.   Atque  hoc  eventuale  debicjm  defiit  efle  in  bonis  defundli, 

ilieque  plus  fuohabec:  quod  cnm  effe^u  praeftare,  ai^orique  tl^ 

buerei  fecuca  confirmatione,  tenetur.  Arque  hinc  efi,  quod  ad 

hxredes  rei  tranfeat fenteneia ,  etfi  poenalis :  nam  pcena  }am  non  jde^ 

betur  ex  delic^o,  fedexfencentiajudicis,  ex  qua  nonminos,  acex 

contradlu  jus  commutatur,  aliique  tribuicur ,  §.//.  deOff,^ud.arg. 

L.202.  de  /?.y.  &cum  defundlus  plus  fuo  habeat,   hoc  hoeres  ejut 

ei,  ad  quem  pertinet*  exregula  juftitia?  reftituere  tenetur.    Idque 

in  terminis  ita;  craditur  in  Li.ff.  Si  pend.  app.  L  3«  C  eod  L  ult.  G. 

Si auuf.vel reus. ,  At  regula  hxc  excepcionem  paritur  in  pceni» 

corporalibus>iiceciis  publicattobonorum  cohan^eac:  po&nxenim 

perfons  coHxrent,  adeoque  rei  mOrte  exftingvuncur  cum  fuis  ac- 

ceflionibus,  L. 20/ff.de  Accu/LS.  fflde  Vuhijud.  hic  ergo  fifci  noii 

intereft » neque  hactenus  reus  defun^tus  plus  fuo  habuit ,  nec  e)us  pd- 

trimonium  au<^ius  efl: ,  indeque  nec  hxres  cxinde  tenebicur. 

Certum  ergo  eft,   )us  ex  hac  ferttentia  quaefitum  jam  eile  parti» 
fe<^  eventuale:  unde  cum  effedu  femenria  non  valec,  ntfi  ea  con« 
firmatafuerit.    Adeoque  tuncdemum  dicituriudicatum,&exeir' 
demum  tempore  executioni  datur  fententia.    Aeque  hinc  ( i )  ufu* 
rserei  iudicacae  exinde  debencur;  r2)Terminus  probarorius,  in 
prima  fencencia  pr^efixus^curreredemumd  pofteriorifententia  in- 
cipit;    (3)  Si  ex  crimine  famofo  damnatus  proyocavit,  non  n\S 
txi!toxnddLkm^nu^tiout\xr^pertexuexpr.inL6.^.  i.  ffldeHist  t/ui 
not.  inf.    (4)  Qui  in  prima  iententia  removebatur  ab  officiOf  &  "^ 
^rovocavit , tucratur  &l«riiMn  mecKo  t^mpore  perceptum.    At^ue 
ata  conclufum  memirM  in  cauia  fifci,  contraOrclepiuni* 
^  Ob j.  Z.6.  §. i.ff, dcHk^ ^i no$.infvAH featentia recro nkt,& 
eflfe^um  habec^     -  ^ 


/    •  '  \ 
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Resp.  Imo  hot  non  dicitur  d'e  cafu*  ubi  confirnwcio fequuur 
fed  diftingvicur  in  cLL.  inter  appeHationem ,  quam  afiw  defait» 
&eam ,  quae  injufta  declaratur.  lUo  cafu  re^e  dicitur,  rctro  infi. 
mem  fien ;  quia  appellatio,  quae  deferitur,  non  vjdetur  interpofica, 
L.  6.  §.  T .  tf!  dc  His ,  qui  not.  inf  ibi :  fiautem  omnia  0fvocatioms  hm- 
fora  kpfafunty  retro  infamis  efi.  Hoc  ;cafuex  diefecundae  fencentic 
demum  notabitur  ,^.  Z. 5$.  ibl :  ^uamvisfiinjuftaMpeilatiofjus  vifafa, 
hodie  notariputo,  mnretro  notatur.Brunn.  &  Glo]I.Mdd.  L.  6. 

Qv.  yni.  ^n  rationes  decidendi  (juoofue^im  fententk  - 

^  '        '    haheantf 

RET s  p.  'iRatlanes  deddendi  funt  ^anitna  fententiac ,  adeoquequate- 
nus  illam  ill»ftra:nt  &declarant»  eateous  pars  fententi^  funt 
Cpnf  H,Pift.P.2..q.^An^2z.  Si  ergo  fentencia  obfcura  eft,  «i- 
terpretationem  exrationibus  decidendi  redpit,  atque  ita  in  Cum 
Halberftadienfi  judicatum  in  caufa  Sleifd^paucrs ,  contra  ^emcn, 
>d/-r.  Jul.  1706.  At  fi  fententia  clara,  rationes  decidendi  vero 
vel  gencrales,  vel  obfcurc  funt,  leftringendae  &explicandc  funt 
ille  ratibnes  juxta  fententiam.,  quac  fpecialijcer  loquitur^  acque  iu 
in  di6la  Curia  pronuncjatum  in  ^caufa  Tlnnen  1s5ei?er^;  concra  te 
23eoerfc^c  (£rben^  d.  lo.PiBC*  170T.  Rationes  ibi  hx  alleganturr 
.  iBonfien  auds)  iev  iBonuanb  A^lorum  fol.  aai.  a{«  obSSeffogte  burd)  Ht 
le|cere  Sentenz  AA  fol.  195.  megen  Compenfatjon  ber  grui^te  rnit 
tenen  95aufo(len  wn  neuem  gravirt.n)aren>  t>on  feiner  ^r^ebltc^feit  ift 
iitfeem  ^iert>on  in  Sententia  md)»  auigctrucfeit  i|l,  unb  taf^er  ber  9Je^ 
nlihffe  gema^r  ^^^f  wa«  bee^alb  in  Rationibus  decidendi  beru^ret, 
ifac^  ber  SentenzunbberbarinbeftnWicl^enReftridion  ju  \>crfle^cn. 

.    Qy.lX.  ^n  reira^are  Judex  fententi^m  inter- 

loeutoriam  pojjtt} 

Difimh       jjfi.<?  A^VR*  Six:aufacogni:taJudex<Jecidit;  tunoenim  valetd^ 

LMHt.tMg-siP*  JLl  cr«tum  ex  quafi  contraiflu  partium*  indeque  jus qujefituracis 

ycrb.i»w£.  eft,  quod  ip^s  lovitis  Judcx  auferre  non  poteft. 

Tf^l!r  ■"  ^^  fijudex  ad  unius  paqtis  inftantiam  altera  non  audita  aliquid 
decernit ,  ftatuit  &c.  illud  recrahere  contrario  decreto  poteft ,  quia 
totaratioanegataceflat:  Hiric  termihum  femel  d^um  poteftpoh 
rogare ,  L.  1 9.  %.f.de  liec.  arb.  cautionem  femel  definicam  aogere,  t 
P4n.4^  Stip.  pnet.  novum  opus  prohibitum  ex  caufa  permittere ,  Z 1 «. 
deN.O.N^  ,     r  pj^sr. 
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Obstat  (i)  Li^.b.uhi  quod  juflit  vecuitve  Prxcor,  contraria 
inipcrio  colli  ppteft» 

'  Resp.  Ibi  de  nudo praecepco  agkur,]  non  de  rencentiacaula 
cognita  prolaca.  .   '  ■  ^      '^ 

Obj.  (2)  d.Li9^  d.  L  p.d.L.  i6. 

Aesk  Loquuncur  cexcus  non  defencenciai  caufa  cognica  laca» 
ied  de  pra?cepco. 

Ojj.  (3)  /i  9*C.deSint.  n^i  nttrlpc.  ubidicicurincerlocucioneJ 
caufam  non  perimere,  ergo  recrailari  pro  lubicu  poflunc- 
^  Resp*  Incerl6cutori«  cocam  caufara  non  perimunt,  i.  e.  noa 
finalicerdeciduncfed  illumfaltem  arciculum,dequo  incerlocucum 
eft ;  quoad  iUam  parcibus  )us  quaeficum  non  cft>  quoad  hunc  vero 
XxA\\\  poceft  in  prsjudicium  parcis  nautari. 

Qv*  X.    jin  Prmcips  ex  ptemtudinepoteft^th  res 
judicatas  interuertere poJ}it% 

NE  G  A  7  u  R :  Nam  ( i )  in  genere  jam  demonftravi  fupra  Princi* 
pem  jus  fubdicis  quxfitum  nec  nacurali  racione  auferre  pofle« 
X.  r.  t.  ^q.  Ac»  li  res  judicaca  eft ,  jus  parci  quaencum  eft  ex  legibus 
publicis;  adebqueexvoluncacePrincipis,  c^xxx^  ucliciumaliquando 
finis»  dominiorumque  cercitudo  fic»  vencacis  au^ioricacem  rebus 
judicacis  dcdit,L.i  ^.ffldeStat.  hom.  L.  3.  deAgn^&  allik  L.pen.  dejujl^ 
&jur.  -L.  4.  C  de  Rejud.  Jus  quoque  (a)  quxlitum  cft  ex  confenfu  par- 
tium»  indeque  quanexcontradu»  Scficexnaturaliquoqueirationer 
partes  enim  >  Judicem  adeuntes,  in  ejus  fenteiltiam ,  &  quod  ei  ftare 
.  veHnti  quafi  compromittunt,  L.  3. §.  ii.ff.de  FecuL L.ti.%.  i.jjf.  de 
fJovat.  &late Dn,  2ar.  in  Difp.de  Vero  dem.fent.  abfSeSt.  3.  §.  2.  & 
feq.  Unde  ( 3 )  nec  naturaJe  debitum  poft  rem  judicatam  fupereft, 
iicec  injuria  Judicis  reus  abfolurus  fuenc»  arg.  L.  13-  j2S^^.  modpign. 
folv.di^.  Difp*  SeU.  3 .  per.  tot.  Hinc  (  4 )  Imperacores»  fi  Legcs  ad 
cafus  prscericosexcendunci  excipere  foienccransa6liones&  judlcaca, 
X.  un.  C.  de  Contr.  jud. 

Acque  ica  JFaculcas  Viadrina  in  caufa  quadam  maximi  momenci 
relpondic  Anno  1702.  menfc  Decembr.  Sed  &  Auguftiflimus  Rex 
in  cauia  S^ommeu,  contra  ^ommern,  ubi  Commifl^rius  judicatum 
fuftuUc,  faflum  hoc  in  refcripto  adRegimen  Halberftadienfe  trans- 
iniflb  improbavit 

CoCCfiJI  JUIt^  CONTR.   P.H* 
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Qy^  XI.  jin  res  judicata  o^  mftrumentay  noviter 
repertayretra^aripojpt? 

Lmit.tMi.i7g^        Neg»  Vid.fupr.ih.de  Tramaff.q.  i^. 

npvi        Qv*  XIL    j^n  executio  rei  judicatA  differri  prmxtH 
^^     metiorationum  po^t  >  fideipfa  re  refiituenda 
ca^Oere  dominm  ^€iit\ 

RE  s  p.  JlJh  qui  rci  vindicacionis  judicio  condeinnati  (unt,  aufa 
toc  fencentiis  decifa,  executionem  tamen  remorari»  &  rd^t- 
tutionem  tardare  fofenc  prxcextu  meliorationum  &c.  qu^s  fortc 
in  fundo  fecere.  &quarum  nominecautionem  fibi  anterefiitutio* 
nem  rei  fieri  voiunt  \  quo  cafu  noncontentieiTefolent»  utresi{A 
reftituenda  Jitigiofa  quippe,  hypothecce loco  fit:  uude  novuspla-  • 
ne  proceflus  fuper  idoneitate  cautionis  emergic,  quem  per  oliquot 
inftantias  pervagatum  memini^    At  in  contradi6lorio  d^cifum  alU 
quando  fpit  in  Liuria  Halberftadienfi»  rem  ipfam  pro  caucione  cfle 
poire»  in  caufa  95e9erfd)ec  C^rben ,  contra2(nneri18e9er6|  in  pundo 
Dec  Oe^lmu^f^/  &  quidem  ex  his  rationibus;  I)ag  aber  fcie  offcrim 
SBalcfen*SJlu§(«  t)or  juldnqycl)  ju  ^aftcii  ferj^   ev^ettet  ta^er,    n>e(f  ja 
o^nfrrertig  x^ ,  baf5  per  jucficatum  aKer  ©ir.it  ratione  proprietatis  auf- 
^6re,  unt)  confequenter  i\  djenn  etn  plenunl  Dorainium  inipfarc 
er^alten  (;abe,   in  n)e!d)€nt  fte  ja^  fcencn  befantcp  JXedj-ten  nad),  ern  Pi- 
_       ,  gnus  conftituiven  fan  ^   unt)  i^  eg  ferner  t)er  naturlic^en  SQernunfft  ge-- 

mdg,  fca^  bie  Meliorationcs  nfct^t  Ie[d)t  benFundum  ju  abforbirea 
pflcgen^  fonbevn  bcr  Fundus  mef;r  mebrt  fc^,  ale  bie  Meliomiones, 
t>annenbero  regulariter  ctnc  plena  fecuritas  in  ipfa  regefunbcn  wirb} 
3"-  mebfcr  ©ctvegung  k.  ba  bcl  (flcjte  ©rben  vi  judicati  frui^us  peree* 
ptos  &  percipiendos  ju  rcJllituircn  fdbulbfg,  eifannt  worben,  melc^^e, 
^  toann.  fic  mit  Dcr  ©cgcn^Liquidatioa  jufammcn  gcre^net  roetbeii  folten^ 
bicfe^  mo  nicbt  gdn^lidj  abforbiren^t  bennoc^  jtcmtfcb  v>erringern  wur* 
ben  K.  7(flcrmaffcn  fonflcn  m.  iegHc^cr-^lager^  mcJcber  feia  iRecf)t  fo 
faucr  evflTitten^  njcit  er  utefletd^t  !ctne  ^iirgen  ftnbcn  fan,  nimmcrmc^r 
ju  bc(Kn  ©enu^  aefaitqcn  wiirbe;^  jnbent  bcc  SJeffagte,  mann  er  in  beni 
^^efi^  bltcbe^  un)>  ratione  Meliorationum  ebca^  t)tc(  Inftantien,  Ai 
m  ber  ^aupt*©a(^e  t)etanla)Tin  fonte,  ee^  (eid}tltc^  ba^in  brtngert  miirbe^ 
bag  bcr  i^idfler  entmebcr  (k\^  SRot^  unb  ^vmut§^  obec  au«  ^erbrufe 
tjber  fonftea  t>on  fcincm  SXedjit  abjlcf^en*  mujle*. 
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(i's  i\}  auc^  mt\id)  btcfes  umb  bcflo  mc^r  5|J«fttf ns ,  mil  bit  Sacisdacio-   - 
,nes  hddie  mefe  arbicrari»  fe?»/  ita,  m  fufficiac,  probacam  eflfc, 
cautionem  a Judice,  eciam  idvica  parce,  Fah.  L  2.  tit.  39- J- '  3«  **•  3* 
Mev.P.6:DeciZA.pertot.       -     ^    . ,     ..      .  - 

Vcrs  aucem  caotum  func  h«  ^decidendi  rationes,  finoconeres ' 
refticuenda  majoris  precii  fic;  aliud  verc eft.fi  vel  reconvencio, vel 
metioraciones  rei  valorem  exceidanc  &c.  cunc  enim  confulcius  exifti- 
miverim.remfequeftrari,  usquedum  idoneacautiopraefticafueric: 
in  dubio arbicrio  Judicis  res  relinquenda,  Fab  4r  Mev.dd.U.  Neqtie 
hicappellatioadmiccenda,  nifi  quoadeffwaum  devoiutivum. 

Li».  XLII.   TiT.  n. 

DE    CONFESSIS. 

i  Qy,  I.  \4n  confesfto  mfanfia  ma/oru,  accedente  tutoris 
autoritate  faSiafUakat} 

[••  XTeg ATUR ;  quia  infantia  mafor  cdmparatur  infanci ,  quoties  cort- 

'    i^  dicio  ejus  fic  decerior ,  uti  confitendo ,  §  10.  &feq.  1,  de  Inut.flip. 

&  cym  in  favorem  eorum  receptum  fit,  ut  habeantur  pro  puber- 

tate  proximis,'§.  1  ul  delmt.fiip.  id  in  odium  eorum  detorqueri 

non  debet.  .  \  _  ;  ,  j-,    #.  *. 

E  X  c.  Si  fic  pubercati  Jproximus,  de  quo  cft  L.  6.  %.  5.  de  (^onfejf. 

'  nam  hic  }am  aliquem  incelleaum  habec. 

QyXi^An  confelJioerroneaproctiratorisnoceatDomino} 

V\d.fupr,  tit.de  Pmcur.if.  14-/, 

^v.III.  ^n  minor  reftituatur  contra  confesfionem 

deitai} 

RE  s  pi  Si  minor  &cecur  delidum , concra  hanc  confefiionem  non 
refticuicur,  L  ^l-infff.  de Minor.  uci  enim  concra  delida  non 
rcftituitur ,  L  i.  C.  Si  adv.  del  L  9.  S-  2-fde  Min.  ita  nec  contra  con- 
fcflTionem  delifli }  quia  ica  pecendo  quoque  delinquere  incelUgicui; 
Qu«videcurratioSCci'w/L37-§./-  . 

Etcc  fi  non  contra  del«aum  vel  confeffionem  delicti,  fed  v.  g, 

1     concra  augmenciim  poensE .  quod  ex  inficiacione  dcli^i  fequicur.  re- 

"  fticui  pecac,  L9.  S^^i-fde Min.  cunc  enim  concra  diffeffiohero  re- 

'     fticuitur ;  cum  fatendo  potuiffec  evicare  poenam  dupli :  acque  hinc 

Ppp  a         '  con- 
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contra  negationem,  V*  g.  furti ,  rcftituttur ,  cum  facisfaciendo  potuis. 
fet  evitare  poenam  qaadrupli,  vcl  dupli  &c.  Illa  enim  facilc  fieri 
mtelUguntur  exlubrico  aptatis.  Idem  quoqueeft ,  ii  inlcgemcom- 
mittic  ex  juris  ignorantia ,  de  quo  ad  Ohj.  3. 

Ex  quo  ipfo  apparet,  fecus  videri,  fi  proprii  facfti  dcli<ftum  fateatpr: 
nec  minor  enim  adeo  deftitutuseft  judicio,  ucultfQ  reum  deKdife 
ipfum »  nifivere  reuseflec,  confticuturus  fit.  Tamdiu  ergoproreo 
habebicur,  doncc  probec,  non  fuifledeJidDm ,  quo  cafunequidem 
opuseft  reftirutiont;  quia&ma)or  cum  iiberatur.  L.7,i.%jMi^ 

'    :      Onj.^1)  L6§.p.fdeConfef  ; 

R  E  s  p  Non  agicur  ibi  de  fatentc  deliflum ,  fed  regula  ibi  ponitiHV 
cujus  exceptio  eft  in  deli(3is ,  L.  37.  fi.  i.jfde  Min. 

Obj.  (a>  d.L^.%  2. 

Resp.  Ejusjamexpofitaeftfententia. 

Obj.  (3)  L  i.CSiadv.deL  ubicontr3dcliaa,quaenooexanifflft 
k^  extra  veniunt,  refticuitur  aecas :  adeoque  & contra  confeiBooem 
deli^li. 

R  E  s  p.  Loquitur  ibidedeliflis,  qussnonexanimoi  fedextrayi»^ 
citra  animum  Jgnorancia  force  Juris,  commictuntur:  uti  exeniplB0 
;eft'in  L  2.  T.  eod,  Si  macer  minor  negligac  fuis  Tiberis  tutores 
petere,  illa  privacur  fucceffione:  at  conira  hoc  deli<3ura  p(5teft 
reftitui;  quiadeliitumejusinignorancia  Juris,  nonveromaiiirao 
confiftic. 

Acqueicaminori,  ftuprum  confcflb,  reftitutiocjenegatafiiitifl 
contradiftorio,  in  caufa  ii)ud)tf  mann?,  cohtra  ^^Vftlip,  d.  g*  Oilob.i7^* 
MenC  Maj,.  i  ji  c.  Conf.  omnino  fupra  ///.  de  Mimr,  qu.i^, 

LiB.    XLli:    TiT.  IIL 

^       DE  CESSIONE  BONORUM. 

Qy.  L  jin  fitw  familiasy  fraude  cffxratMy  bonii 

cedere  pqffttf 

i4j^;/^;fFA%jEG^T^UR;  quia beneficiadelinquentibusnondantur;  vid.Li9' 

^b.  m4iU    j^  de^fifuLp.d^^ur  dot.Lf  dehijm  vocJ.y.  ^.^.de^i^itd^^Y 

^  %f  de  Pwn.    Ceffio  autem  eft  beneficium ,  L  7.  t.  g.  C.  b    Uodc 

cgen is po&na extraordiQaria %4'Li.d. Lr/  vel corpor:ali5 ^dM7'^ 

Higendaeft 
^  Obst. 
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O  B  s  T,  /../ $.  4. 6".  de  Cufi  rfoK  ubi  captis  &  pecuniarie  damnatij 
datur  hoc  beneficium ;  fi  poenam  forte  folvere  nequeant 

R  E  s  p.  ( ( )  Loquitur  de  iisa  qui  fine fraude  oba^raci ,  &  cuftodis 
traditisfunt. 

Re  sp.  (2)  Cdnftjtutio  hec  non  eft  pars  Corporis  Juris>  fed  ft 
^rivatis JCtis  inierta ,  uci  ex  ipfa  infcriptione  apparet. 

Qy.\i.Ancej]iojMtmtantumy(iuatenti^ 

NEGAT,  Sed  ncc obolus  relinquendus,  Gtg.  L 6.  b.  Laui  b.  \zmt.  pM^.fS?. 

DissENTiT  Treucleruspropcer^.L.6.  ubicantum,  quantumverb.D(^;i/// 
fac€repoteft,cedenstenecur,necquocidianaaIimencskauferuncur.    Tnufi* 

Resf.  Agicdeeo,aui cefiitboniSy&deindealiquidqudefivicuti 
li  alimenca  ipfi  legata  unc  annua  &c  tuncenim  beneficium  compe* 
tentiae  in  bonis  >  poft  cefiionem  qusefitis»  habet. 

Qy/III.  AnceJJione  homrumrenunciaripoJltti 

T^EG AT.  quiaca  renunciatio  continet  obligationcm  adcarceres»2i.9M/.j»4sr.jr9i 
jJl  quanonvaJetiL^i. /.2.^i?C(?»^ &dim.aig,LxCdeExa3-     vcrb.   cu$ 

DissENTiT  bn.  Stryk.  h^  quia,  ecfi  nemo  fic  dominus  membro-  rinumimt. 
rura » tamen  aftiones  reftringere  poteft. 

Rcsp.^  Immo  nec  jus  libenatis  infringi  poteft* 

Qy.  IV.  -^  benejictum  ceffionis  etiam  ad Jidejujfores  ^ 

pertineat  ? 

NEG ATUR ;  quia  perfoipiaie  beneiicium  eft»  quod nec ad  heredea* tM.  p^t^fsti 
neque  ad  ndeiuflbrestranfic,  Lj.de  Exc  L  24./^-.  deRejud.        vetKp^^jH^^ 
Obj.  L^^.deSoi  ubiacceflionesquoque  liberancur  ^   f$$nthtiji$w 

Resp.  Perce/fionemnonliberacnrrcusadebico»fedacarcerC}in'^**'*^*  - 
d.  L.  43.  aucem  agitur  de  hberacionibus  ab  ipfo  debito« 

Qy.  V.    An  cedens  infamia  mtetfirf 

NEGAT.  quiaexcalamitate  fit,  i.  n  C  Exquib.caufAnfam.itrg^tMut^pai.f^l 
Leg.  I.  Ceod.  Vid.L.f.inJin. Cb.Laut.b.  ^«A.  ceAw 

Obj.  Nov.ns.  ^f^i^ 

:  Resp.  Igfiominiofum  nan  eft  Ciirpe ,  (ed  cdnteniccis &  calamitatis 
plenum;  calamicas  quoque  coqtemtum  parere  poteft^  non  itkz 
fimiam.  .  '  r 

Ppp  3  ^^ 
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QUIBUS  EX  CAUSIS  IN  POSSESSIONEM 

EATUR. 

^v.I.  jinmagillratM  municipales  ^Hoque  in 
f^fejjiomm  mittanti 

VTegatur;  quia  ^itcere  in  bont  jnagis  imperii  eil:  minbribus  i 

'verb:i2i     ^  amem  magiftratibus  pignora  tantum  capere  licec,  L^dil 

ifism&f^     ^umdM26.pr.&^,i.AdMun.Vy.fupr.yitdeJurud.qu.6^  Niii ; 

fententite  exequends  caufa  millio  fiat  i  L.f.  de  OJf.  ejus.  L  un.  Siqui  i 

jmdic,  - 

Obj.  l.4f^i.deDamn.inf. 

R  E  s  p.  Magiftratus  Municipales  id  habent  ex  mandato  Prxtoris» ' 
Lx.h. 

Neque  hodie  id  mutatum:  nam  concefTa  haffa  juri.sdidior^e, 
fiantum  multje,  vincula  &  pignoraciones  continentur:    ncq\» 
videndum »quidquandoque  natifed,/! concendantdux  jurisdiiSiO'  i 
nes,  quid  juris  iit 

Qv.  IL  j^n  creditor  conditionalts  qudque  mitti  in 

honapoffit?  -  | 

ffirmatur,  L.6.pr.h.  quodesrc|licetcaveriip(edebet,adeo- 
^  i  c^ueex  iis t^ntumcaufis»  quibusmiilio  fit,  utcautum  fitt  utia 
legatisi /«.  fi.£.4*ir*i./^.  vel  udebitorlatitec,  dL6.  icemfidolo 
debitor  prodigaCi  arg.  §.i.  de  Divfiip^  Id  enim  inprimis  pendentc 
condi tione  peti tur ,  ut  fecurus  fit  creditor ,  L.  p.  §.  i.  i  bi :  mereft  guff  \ 
cautumhabere&c.  h. 

Secusergo,  fi  miilio  fitex  iiscaufis,  quasexecutio  (equicur:  a  ' 
fecundoenimdecreto  creditor  conditignalts  mitti  nequic,  d^  Lf 
§./  L  7.  §.  if  h.  quia  a^luale  debitum  nondum  hic  eft ,  indeque  res ' 
vendinequit.  . 

Qv.  III.  ^in  miffiofiat  in  bona  debitoru^  etiamfitte 

dob  latentis?     '  ! 

AFFiRMATURj  quia  miffio  haec  fit,  ut  cautum  ficj  nec  adijoc 
requiricur  dolus,  vel,  uc  incelligere  poffit  debicor :  unde  hfc 
miilio  nc  in  bonis  pupilli  & furiofi,  L.6.  $.  1 . Z;/.  §.  i,  b, 

*      At 
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Ac  ut  vendipoffint,  requiritur,  ut debitor Jatitet,,  fraudandicre*  ' 
ditoris  gratia ;  dc quo  cafu  agunt  LL  olfl.  rf.  L' 6.  §.  1. Z. 7.  ^.  i.y?^.  b.  _ 

Unde  requiritur ,  ut  is»  in  cu>us  bona  haecmiffio  fit>  fi  doli  capax* ' 

primo  decreto  in  parterh  faltem  honorum  ? 

13  E8P.  In  Nov.st*  c.  4.  §.  I.  €^y?^*  tantufp  vendim  Scexecuiio  fit^;^,/^^^.^^^^  • 
-*-^  pro-ratasadeoque  loquiturde  miffioneex  fecundo  decreto.  vcrb.  hi»Wi>  ' 
Ih  tniffione  prima  ergo  niKil  mutatumcft,  fedea  fieriin  omnhho- er^dimir&f^ 
na  debet,  contraria  ram^en  fcntentia  ex  errpre  obtinuir»  &  Jure 
Canonico  firmatur.  Cy*/»/ i// 7/>.  (TWA 

Q^.V.  j^mfjftfexprimadecretapos/ideatj 

N£GATUR,  (eddetinettantum:  nam  nontenet  nbi,fedalii,  qm 
fperatur  adhuc  pariturus :  eft  ergo  niTda  cuftodia ,  L.  12-  b-  u 
L.  ^.  Utin  pojf.  leg^  L.  3.  inf  de'Acguir.  velamm.pojf,  L.  f^.  §*2o.  de     ;  v 
Damn.  inf. «  quam  tamen  tueri  poteft  remediis  Juris»   L.  z.  C  de  r 
Pign.prad^ 

Atqut  binc  non  obstat  haecL.2»ubi  is,  quiprsrtoriumpi* 
gniis  habett  pofleffionera  habere  dicitun 

Resp.  Ao  eum  effedum»  ut  remediis  Jurisablatam  cuftodiaoi 
tnerr  &  vindicare  poffit*  ^  . 

Uv.    XLII.    TiT.  V.  ■  . 

DE  REBUS,  AUTORITATE  JUDiaS  . 

POSSIDENDIS,  AUT  VENDENDIS. 

Qy.  I.  j^  illi  creditoresy  qm  propter  affimem  reaUm  . 
exprifnodecreiomisjilmty  mitti  ijmciu^  posfint 
exfecundo^ 

ApFiRM  AT  Lauter6bIt.t.Sedveriasef{«  in  niiflbexaflionerB*^^^^^^^^^ 
'  li  npn  opus  efle  fecondlo  decreto^  fed  fufficere  lapfum  9nn,f,vcrb.wrnw> 
ex  quo  conftitUituF veruspofleflbr,  CaiLdfAfrefi,t,i'n.i6t,Brunnrtr»t*tr  &t, 
Parstitl  ad  tit.  de  Damn,  tpf.qtt.  ^^ 
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Qy.  11.  QHisndmfit  effeBits  mijjimis  exfecmdo      I 

decreio% 

vcrb.iM,  «rJX  niiffusjusretetmonis  habet,y?ww/^^(:/^j*^(rir^^^ 
*^'  •  profeflio  transfertur,  ut  petitoriura  faltem  refervetur  debicori,  C 

f.%.ln  aliis.  X.  17/  /i/.  com.  -(2.)  Si  auaotitas  debetuTt  iiis  diftra- 
hendi  miflb  competit,  I».?*  §•  ^^j^f •  ^-  '*  (30  Hoc  in  miflione  cx 
caufa  damni  infeai  fpeciale  eft,  quod  miflHis  ibi  dominium  cofi&- 
quatur,  L  s*  §.  16.  de  Damn.  infeff.  (4.)  In  caufa  lcgatorum 
miflus  coniequitur  jus  percipiendifrudusxacontumacianii  Lf» 
JJpinpofleg, 

DE  PRIVILEGIIS  CREDITORUM-     ; 
Qv.  Vj^  in  defofito  deponensjure  feparationis  prsft- 
.      ,    '    -  ratur altis  creditoribus} 

£4w#.;4if.;s;; /li?FiRMATUR,  firesadhuc  cjcftat,  Lo,^.%.%.deJid.amb/^'  ' 

verb.  etUm  i»x\  Si  tamen  nummi  e^ent ,  vinJicari  eos  pojfe  puto :  etfi  fit  irregtt* 

defpfit^&c.    igj.^,  i.  e.paftum  adjedlum.fit  de  tantundem  reftituendo.    Hm  ; 

fua  natura  eft  depofitum,  1, 31.  L(?cdf/.  paiftum  rero  adjeftum  non  ^ 

^    .  mutat  naturam  negotU-  yid.  fupr.  ttt.  de  Pa3,  qu.  19.    lodeque  de«  1 

pones  verusmanetdoipinus.  Miflioverofitinbonadebltoris.iion  i 

diorum ;  inhis  enim  nihil  juris eft  creditoribus. 

O  B  j.  d.  L  24.  §•  2-  ibi :  «SV^  enim^  qui  depojitis  nummis  ufm/s  < 
menfulariis  acceperunt^  a  cmteris  creditorihm  nm  ftparantur. 

R  E s  p.  Loquitiir  de  cafu ,  ubi  res  non^xftat.  Conffupr:  tit.  Dep* 
au.  15.    Tunc  cnim  definit  eflle  dominus.    Idem  quoque  efti  fi 
/        teparari  non  poflit.  Fid,  Carpz.  P.  i.c^29  d.  i ^ . 

Qy.  IL  jin  fumtPufuneYisfmgutar$  ius  frdatioms 

'    habe4mt% 

l3to/-W-W-  /k  FFiRMATUR,pertextumtxprefliiminL45,ibi:  qMetiamonint 
v«rliiC2)  Jl\  creditum  foletprdecedere. Lfinfin^eod  ibi:  privilegiumfuntu* 
fitmtmfim$T  rium.L*  14.$.  i.eod.ibii  ex  inveffis  &iaatis  etwi  funerandum^Conf* 
^^  JSrunn.  Conc.cf'ed.c^$S  14.^  if-^  Laut.b,  Gotb.adL  sj^^eReb.  eut^ 

fud.poj/id.  '       ^ 

,Obj.  Li7'^^i2^^.^»^/«^i><j^ubiinterprivilcgiatoscolIocatur. 
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R  E  s  p.  Etiaar  illi  func  privilegiaci,  qui  jure  praeUtionis  veniutit. 

Huc  \rero  non  perrinent  veftes  higubres,  L,  14,  %.6.L ^y.deRe^ 
Ug.  Mev. K 6..  dec.j^feq.Carpz.P^  f.  c^%%Jtf.4^.Brunn. Conc.  cred.         1 

Qy*  III.  -d5/  fumtusy  pro  cura  uitimi  morbi  adhihiti^ 
iure  prdationis  gaudeant^ 

AF  p  I  *  M  AT  u  R ;  (I) quia medici  vix  accederent,  operamque  Ai- . 
am  fubminiftrarent  creditori  obsratOt  nili  fpes  folutionis  fubvSi/iSiIf^* 

.  huiusmodi  privilegio  cos  invitarct;  adcoque  (2)  vitshumana?fa-<^r.i^'m 
vor  eft»  medicis  hujusmbdi  privilegium  tnbui;  ouod  (3)  inprimisii»«rM. 
in  morbis  cpntagiofis  verum  eft:  his  (4)  acceditL^-  Cl^/F^/^Airr^       s. 
ubi  damnatus  reftituere  h0?rcdicatem»  retinere  potc^  ac  deducere 
fumtus  erogatos  in  infirmum  &in  funus»  adeoque  utrique  fumtus 
c']usdem  videnturefle  juris.  Unde&  conjunguntur  inZ.3.  C  deRelig. 
Eaque  communis  Do^orum  eft  fentenda »  &  praxi recepta. 

D  f  s  s  £  N  7  I T  celeberrimus  Dn.  Bodinus  in  Dijp.  de  Non  pr£fe* 
fM^$ftmttbuSf  in  ult.  ntorb.  imfenfis.  Iniquum  enim  ei  videtur» 
(qmtus.ejus  curse,  ex  qua  defun^lus  eft  debitor»  prsferri  debere 
fumtibus  antiquioris  curic,  qu«  tunc  vitam  defunao  confervavit.    . 

.  Neque  ullibi ,  ait,  in  Jure  ita  diftingvis  fed  in diQ.L^  &di£l.L 3. 
tn  generedici » fumtus  in  morbum » non  ultimum  •  deduci  pofte ,  ne« 
queibide  prslatione  feu  concurfu  debitorum  agi»  (ed  afleri  £iltem» 
pett  pofle  a  debitore*  Equidem  hgfc  fatissquitati  coaveniunt»  fed 
concrarium  in  foro  receptum  eft. 

Qy*  IV*  ^ff  merces  famulorum  gaudeat  frdationis 

jure} 

AF F  X RM.  etfi  (i)  famulus  tempore  mortis  non  ampHusfueritin  ^^  .    ^ 
domo ,  Brunn.  Conc.  cred.  1:.  f  •  §.  1 6.    quicauid  diflentiat  Carpz^  vcrb.  (3)        - 
p.  I.  c.  28.  ^^f  25*    Sed  &  ( 2 )  etfi  ufuras  ftipulatus  fit  famulus »  & mirus  fsmnl. 
Cc  mutuum  fiat ,  Brunn^  d.  c  t.$.  17.  propter  L  17.  in.f  pr.  de  Reb^ 
autJud.poJI\niCiznimonovmd\\dfizttd^Li7.  ^  ' 

NoT.  Mercesfamulorum  debetur  poft  fumtus  funeris»  quiahxc 
pneferentia eft  ex  confvetudinei  qus  ftri^li  juris  eftt  jLaut.k.  Dit 
hnviSiruv.b.  *  ^ 

Qjiq  Ufo 

CoCCEji  JWR.  CONTR*  P.  II. 
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UFu  Marchiae  extenditur hoc  privilegium  ad  omnes  officiales,  itg^  , 
ncMmiftri  Principis,  ecclefiarum  &c.  ratione  filarioram  reliqufe  *■ 
cpeditofibusprsefewntur,  Br«»».</.r.^§.ig,    /  .| 

gaudeam  privileg^prdattonis? 

tMti  jij^.sse.  A  F  p  1 R M.  fi  onera  rei  inhielere ,  antequam  debitor  qu«fivit  re« 

'  verb.c6)       **  cum  caufii  fuaj  ea  enirti  funt  extra  bona  debitoris,  &debiR)r 

Knr/Kjte.      rem accipit  cum  fuo onere,  quod  fuo  fa^flo  tollere  nequtt:  'ind^ 

que  peninent  ad  eum  ordinem ,  quo  domini  ante  omnia  res  futf 

feparant,  eoque  fifeoprsferuntur. 

Si  autem  ipfe  debitor  onus  illud  reale;  rei  iropofuit,  tunc  vjdb- 
dura,  quodnara  antiquius  fitr  fi  enim  vei  fifcus,  vel  pignoratitiui    1 
eteditor » vel  ufufru<auarius  praevenit ,  his omnia  bona  prius  obliga'  ' 
ta  cenfentur ,Lt.C. Si  pfopt.puhl  & Gc ea onera praeferuntur ;  nam 

.     privilegiataquoquepignoraconftituunturtamum  inbonis,  qw  j 
^ebitoris  funt»  id  aiuem  jusanti(|uiu5noneft  debitori& 

Atque  hinc  jam  fponte  fluit  decifio  quscftionis  agitatifllrase:  aa  ' 
pecunia  hacreditaria,  bie  (J'vb.©e!l>er,  pudeant  jure  prslationis'  ' 
i\ffirmatur;  quiaonerarealia  funt.quae,  fi  rebus  fimpliciter  inh«. 
rentr  praferuntur  aliis  creditoribus  hypothecariis,  ^rg.  L.ij,dm 
p0t. Ittut.png.  5g6.  Eft  autem  pecuniahxreditaria(j  )quara  cohiWtt 
cohaeredi  ex  caufafamiliiB  ercifcundae»  adeoqneex  ipfa  divifione  dc- 
bet,  Ctfr/)Z.P.3.c.ai.//.8.  (i)Quandoumresadjudieata,&i!le8lteR 
in  precium  condemnatuseft,  quia  in  univerfitate  precium  fiiccedit 
m  locum  rei ,  £.  ao  /)r.  §  i.feq.  L  25.  ^,i.de  FLer. pet.  Schiitz.  odMoi. 
ftfl. P.  j. )fu. U4.»  30.  Wehner. voc. v£ib, m\>,  (3)Quarah«resco. 
Jtxredi  e  bonis  immobilibus  ex  haereditate  patris,  matrisve,  aut  «l- 
teriuscujusvis,comitiuniter  acquifiris ,  fingulis  artnispraeftat*  Gw»z. 
P.3.  c.2i.def.%.  IILa.  Refp.  if.  Thil.  Dec.y.  0.  i.Berl:  P:i.  c.el: 
1  r  T»  MoU^r,  x.fem.  »6. ».  1 .  «^  <:.  4 1 . »,  g.  Qup  etiaro  referunt  (4)5 
praedium  extraneo  vendatur  precLo,  per  inrervaliafolvendo,  ^«•/. 
i.l. n.  1 17. MoS. d:c26,n.  fz.& P.t.  c28. «• . 9.  Sed  redlius  fiitcni 
aaiovenditi  inde  datur,  Cat^z.  P.3.C21.  def.^.       '' 

Ceflat  igitur  ( 1)  fi  praBceffic  veiiditio ;.  q uia  tunc  non  pneffamr 
ftaec  pecunia  ex  otulo  fimiliaf  ercifcundae ,  fed  ex  ritulo  emti  vtn- 

mti,earpz.P.3.c.2i.ief.S.n.i.&P.i.c2S.def^7.PhiI:D^c^.0.t.n9. 
&  i.Ciiln.D».%7s^n.z,H.  Ptff.  a  142.«.  i.fej.Wefk,voc,.<itb^m^ 
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(a)  Si  in  mucuumconvertaturY  &  ufiiras  inde  ftipuletur  credicoTf 
2iegl  adOrd.proct.^z.infCdrpz.  P.  uc.2%.def.6.&  d.confl.2udef. 
r9-#iceiTi d.  L.  4.  Re^.  1 6:  Vhit.pec.  7. 0. 2.  Struv.Ex.  44.  /ir.  47,  Dis* 
fentic  Bruun.c.  5.  §.  2 1.  (3)  Si  bonj  Hnt  mobilia^ex  quibus  aliquid 
fiQguii$annisprarftaridebec,CW;)pz.^.</</l8*i'*6.  (4)  Neque  jiis hoc 

S^lacionis  competit  contra tertium  pofTefrorem  fundif  Zie^.dL 
ec  ( ^ )  nifi  ratione  bonorum «  proc^uibusfoivendum»  nonreli* 
ijuorum*  CeiTat  ( 6 )  fi  poft  diem  venientem  fuit  In  mora  petendi, 
tonc  tacite  videtur  mutuum  contraxifle,  Carpz.  P.  r.  c.  &g.  def^z 
quod<tamen fufpeiSliim videtur;  quiaitanudopadofierecmutuum: 
» Qonifup9\  tit.  M  Ueb.  cred.4iu.  9.  Re^usetgo  tunc  erit vel  tacitUm 
mancfatum ,  vel  conftitucum;  HisomQibuscalibus  definit  efle  jua 
bsreditarium » &  ex  titulo  fingulari  debetun 

Qy.  VL  jfn  uxor  moto  concnrfujw  retentionk   . 

habeatf  '  ^  - 

Moto  concurfu  uxores  decodlorura  jus  retentionis  urgere,  ^oque^^  .     ^ 
graviflimas  creditpribus  movere  vexas  folent,   bcne  ergOv«rb.>fb^* 
jadex  ponderare  debet,  num  omnia  reouifita  juris  retentionisadfint;r#;#/#»i^  ' 
de  quibus  late  &  pcrquam  elegantef^aiiTerit  Mev.  p.  $.  dec.  S7*  ^-  9.^^<^ 
Sienim  dos  v.  gr.  illiquida  fiti  non  locum  habet  jus  retentionis. 
CoTpz^p.  i.czsdef.xj.&L 4.  Rejp  26.per  iot.  Non  tamen  eft  illi- 
qnida,  fi  per  documenta  quodammodo  verificetur ,  teftesque  pro- 
ducantur  habiles,  ex  quorum  alFertione  in  continehti  veritas  de- 
luonftrari  pofllt,  Mev.  p.  f.  dec.  t7-  n.  9.    Acque  ita  in  Curia  Hal-y 
berftadienli  judicatum  d.  19«  Dec.  1709.  in  caufs  be$  io^rfd^en  Con^^ 
curst  contra  Curatorem  bei-  iof^rjc^n  ff^e.Jrau/  *  •    ^        ^        ' 

Qy. VIL  ^n  uxory  auajus  retentioms  hahet  moto  con- 

curfUyetUmaaminiftrare  bonapqlpt?  (^  an 

aUmentaeiprAftarideheant?^ 

Si  de  ]urerctentionis»&  quod  illud  locum  hal>eat»ccrto  conftati^j,^^,  mi^ 
uxoresadmjniftratfonem  quoque  fibi  vindicarefolent  iSq.uidem 
ttxori  adoriiniftrationem  defideranti  eam  negari  non  debere  ait 
€arfz,p.2.  c.iS'de/1 14. n.  i.feq.  Verum  tutius,  &  |uri  magis  con« 
forme  eft  > curatori  adminiftrationem  bonorum  conferre » Mev.  p.3. 
icc.%$^.  Brunn. Conc.  Crcd.  ^.  1.  §.  1 1 .  tum  quia  par  eft omnium  irfe- 

^  -  Q.qq  *  dito- 
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ditoruin  'cpndttio»  omnesque  comm\me  jus  habenc.  Brunn  dx.\ 
». <r.  /Ww p' 5.  da^.  lar .  ».  i.    Indeque  uni 'altero  invico  nulla  » 
niftratiocomperere  poteft;  tum  quia  pericuWfiim  eft  t  foerni 
'      quaefimuldebitrixeft»adminiftrationemcomn>ittcre,  qusercliq 
creditoribu3  Tatione  jperceptorum   inexcricabites  jites  mov< 
.  poiTet,     Atque  ita  in  Curia  HalberftadienH  judicatum  in  Caufa 
io&rfcbett  Coocurs>  c.  CuratoremDev  i6^cfd)en  S^e.^raji,  d  19. D* 
1709   &^enfeDec.  1710. 

At  curator  bonorum  &  uxorit  qus  jus  retentionis  haiMi 
.  alimenta  durante  proceflfa  prsebet :  uebentur  enim  uxori  tli^ 
menta>quiainterim  dote  fuat  ac  ufuris^quas  inde  perciperepocaii* 
fet»carere  debet  Cargz. p.  2.  c.  2  c.  dff.  12.  n,  2.  Non  tamen  debeoniF 
in  infinitum,  (ed  pro  quantitate  dotis ,  &  neceffitate  uxoris»  Carfi^ 
J,def.  12.  atqueitaiudicatumm^tf^^C}/^. 

^^iVIII.  jdn  Jponfa  de  prAfenti  haheat  hypgthecam 
cam  privilegia  perfonaltt 

Mpn^t        A  FFiRM .  Z.  17.  §./  L.  18  L^i 9.  pr.  k  ConC Jupr. sif.  In  fuii.  Citf 
^^- W  xs^ i\  pigfi.  vet  hyp.  qu.  7.  ubi  &  ea  »  qus?  obftant ,  refolvi mtts. 

tr*fint$&c.  Qy^  IX.  jinin reypecunianoflra comparatayhypothtct 
cum  perfonali  privitegio  locum  habeat  i 

zskt.  pMg.sS?^  "D  E  s  p^  Vid.  fupr.  L.  20.  tii.  2.  qu.  12. 

wW  nmm    ^^    Hodie  Dd*  jus  hoc  praeferentise  extendun t  ad  cafum,  qu«n* 

Mliiit^ntnm.  venditoriibi  refervavit  hypothecam  in  re^  per  L.  j.C  Quipet  ijW 

*^"^^l^-^jdaturei»  ctyuspecunia  res  comparata»  veJ  qui  ad  eam  comparjn» 

J^^^^^^^damcrcdidit,  nihil  vero  intered.  tertiuscrediderit  pecuniamfats 

K    \enditor  pretium:  quin  fn  hoc  major  ratio;  quia^  hde  de  precio 

data»  dominium  amittitt  ea  l^e,  ut  pignus  fit,  Rauch^^  P.  u qu.y 

n.  14-  Brunn.  Con$.  cred.  c.  5.  §.  6  j.   Ga$L  2.  Q.  12.  n.  4*  Mev>^  P^^'  5* 

^^c*  59.  Cjr/)2.  F.  2. a  ?  8- ^J'!^  20.  i^  2  r • 

£v.  X*  ^n  puptlK  quoque  hypothecam  priviUgiatdm 
haheantinreyC^uAearumpecuniacomparataefi^ 

littt:pMi4sfiT'  \  FFiRMATUR  L  7.  Qut  pot.  L.  p.  C  dt  SertT.  pign.  dai.    Non  ve^ 
▼«*•,  (4>    x\  in  bonis  tutorum  j  hacc  enim  hypotheca  (implex  6ft>  Z-a^  ^ 
tt^iti  &$.     deAdm.  tut.  Conf.  fitpr.  tit  inauib.  caufpign.  qu.  4^ 
•  O  B  j.  L*  19.  §.  I.  &Lfeq.  h^ 

RESf. 
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Resp.  i^gi  ibide  privilegiis  perfonaUbus,  uti  ptecexrfi.  19. 
I;  i.jun^l^  L: 32. b.  Id enim  folutn  at| initio habuiiTe  videntur;  poftea 
j  a  Conftdntino  quotjue  datum  fuit  pignus,  d  L  20.  quin  & 
imquGGmu\daripomittL24.%.i.h.juna,Luinqm^^^  .     ' 

t.  Q^.^.  A$  fifcus  gaudeat  hyfothecapriviU^ 

^I^egaxur:  nam  in  bonis  debitorum  propter  onus  pubIicum,jDi^;»^ 
\ju%   adinini.ftratiohemi  vetquoties  ex  contra^lii  fuo  agit^  {vid.Lmu-f^.s^r* 
Li^w.I..ao.///.i.^i7^  406.)  tantum  fimpliccm  habet  hypothecam^^^-^S)^^'^ 
rauscedit  anttquiort ,  L  g.  L.//>r.  Qui  pot.  L 2.  C  de  Vrivfifi. 
Y    Obj.  L:2%.dejtir.jifc. 

R k s  p.  Ibi fifcus priorcontraxit ,  uti  id clarius  exponitur  in  d.L,  '\ 

\  s.  C  de  Priv  fifc.  indeque  praefertur ex  tempore ,  non  privilegto. 

[Qy.^hAnfifcttsm 

]      \  chtrographarios  ?  ' 

•    A  FFiRMATUR,  U 17.  U37.  dejur.fifc-    Iti  poenis  enim  privile  lmu.  iM^ 
I  X\  gium  non  eft ,  L  un.  C.  de  Pan.  fffc^  neque  jus  aliis  quaErfitum  ob  verb.  n^ 
\:  &//aum  debitoris  auferri  vel  imminui  poteft^aliasilli  punirentur,^''*^ 
^  d.L.  un.    Sed  &  debuor  hoc  tes  alienum  non  amptius  in  bonis  ^ 

'  .habet,  indeque  nonde  fuo,  (edde  alieno  poenam  folveret:  hinc 
reSe  dicitur.  ss  atienum  decfuci  debere  a  bonis,  qux:  pcenam    « 
debent.  Z.  1 1. Z. aa. L  48. %*\.de  fur.fife.  •  . 

O  B  j.  £.  4^.  X  9.  dejur.  fiTc.  ubi  filcus  (emper  habet  piffnus. 
"  Res  p.  Exciptunrur  pcenaf,  dd  LL    Hinc  fi  fifco  aeberurqua* 
druplum,  cui  limptum  ineft*  v*g.  ex  adminiftratione,  in  fimpla  ^     ^ 

fifcuspra?fertur,intriplopoftponitur.  Vid  O.Car^m^t.t^e. 

Qy.  XflK  ^n  hypothecarii  privtlegiatiy  invicem  con^ 
currentesy  coUocentur  ex  ordine  temporis^ 

NEOATUR,  (I;  pfopteriVc^x;  9^  c^i-wtvZ pturimum&c.  ubipri-i>i;jf»/i/ 
viJegium  doris  prsefertureir  quoddatumeft,  credttori»  qw^^^t^^f^r^ 
pro  refedione^dium  crediditi  C^)  per  d.  Nov.  c.^  ubt  privilegio^f^^V*^ 
dotis  pr^fertur  pri vifegtum  ejus ,  qui  credtdit  in mtUriam.  *'^^  ^^^    ^ 

Ob j.  i\.  Lt.  L.S  C  Quipof.  in  piffi.  ubi  potior  jure  diciturt 
'  qui  potior  eft  lempore. 

R  £  s  F»  Verum  hoc  eft  de  creditoribus  privilegiariiSf  dc  quibus 
Lauterbach.4n  fequentibusagic* 

Qjiq  3  Obj. 
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Obj.  (2)  quod  priyilegiMus  comrti  xque -privijegjatmn  non 
«tatur  privilegiGr. 

R  €  s  ?.  No«  funt  aeque  pririkgiati ,  quia ,  liccc  in  eadein  cl jfle 
ponantiir,  ejusdem  tamenclafliivariifuncgr^dus. 

Qv.  XlV.  -^  resfMc4  creditrix  hahe4t  privilegium 

perfonale? 

LMHt.pH'S^7'  A  FFiRMATUR>  L.^g.^u  ibu  omnH^m chirograpbams jcredttorihus 

^h.Rstfti-  ^^  prafermr&c.  jfh.P. 

H$$s  ^.  Ouj/  L  %.fflQ^i  pot.  ubi  etiam'fifco  praefertur^ 

Resp.  I.  Loquitur  de  paena,  quae  fifcodebetur,  inhaceniin 
edam  chirographarii  prse&runtur. 
Res  p.  2.  Loquiturde  republica,cuiexprefle  pignuscanftitutimi 
'    eft.  Vid  Dn.  Berg.  b^  qu.  f  • 

RE5r.  3*  Prcfertur  fifco  in  re  illa  in  fpecie  obllgota  j  quia  fcl 
/    fifco  in  reliquis  bonis  fatis  profpe6lum  eft.  - 

^v.XV.  jdnchirographariicoUocenturexordine 
temforisy  an  ex  caufa  favorabiliort% 

tM^.tH^^^T^  E sp.  Neutrum  .obtinet,  fed omnesconcurrunc  pro  ratadebicii 
vcrb.  Hi^  IV  folo  cafu  depofiti  excepto;  nam  debitor  rei  depofitae  non  ex- 
Jut&^*  ^   ijtantisprjcferturchirograpnariisti!^///,/^.  t88. 

^v.  XVI.   QMsJitproceJfttfinconcfirfti.P^ 

lam.  tMg.f9s:T\^S^^  ^ft  ^^^  materia ,  ut  latius  evol  vacur ,  inprimis  cum  quotidic 

v«rb.  difr^  xJ  occurrat. 

4;iffii&i.*  §,  i^  Concurfuscreditorumjeft^quandodebltor  (vd  ipficredi* 

tores.)  pctit  convocari  creditpres,  uc  iilis  omnia  fua  bona  ccdat 
exqiie  iis  cuique  fecundum  juris  prterogativam  fansfiat,  BrtmB  de 
Con(.Cred.c.i.^.t. 

§.  a.  Hic  proceflUs  vocatur  procefTus  Cridae :  hinc  formula; 
^nCridae  unb  (&:iligfcit.©ad)en:c.  itemGrand-Oblatioiis-Concu» 
X.iquidations-Procefs&c.  StrykadBrunn.dJ.%.t. 

§.3.  Creditores  provocatl  tenencur  fecjui  forum  debitoris,  qui 
tanquam  miferabilis  perfona  Judicem  (lipenorem  implorare  poteft 
Br.  d,  c.  I .  §.  s-  adeo ,  ut  ii  plures  judices  fint,  ipfieiedio  cancedatur, 
^ryk.  in  ^ot.  ibid. 

§.4.  Aliquandoperdelegatos&fineftrepitujudiciiexamioafl. 
tur  iara  prioritatiSf  Brmin.&Stryk.dJ.' 

S.f. 
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&  5.    Convocatis  ciisditaribus  debicor  fe  ofiirre  debec  ad  cesp 

;'  fionem  juratam  boQoruni»  Brunn.dc.  kS*3* 

An  ergo  invito  eo  mbveri  poteft  concurfus?  Negac  Brunn.  d^ 
^i«§.4.  quin  debitorem  ad  ceflionem  bonorum  provecantem- 
poenitere  pofle,  ait  d,  §.4.    Nifi  femel  creditoribus  addifta  fint 
bona,  Stryk.ibid.    Re^Hus  vero  aflerimus»  creditores  contra  de- 

•  bitorem  morofum ,  etiam  in vicum ,  concutfum  excitare  po(]fe ,  nec 
debicorem  id  evitare  poflle,  nifl  in  contifienti  ex  libris  fuis  pro^ 
bet>  fatis  fe  folvendo  eflfe. 

%.  6.  Concurfu  moto,  (f)inducitur  litis  pendentia  &  a^lione» 

'  ante  )am  intentats  remittuntur  ad  concurfum ,  etfi  immiflio  jam 
fz&ai  fit»  Brunn.  c.%fi.6.  NiHi  vel  res  judicata  adfit,;  vel  debicum 
faro  absque  fraude  creditorum  ante  concutfum  jam  folutum  fic^ 
d.  c.  !•  $*  8.  {^)  In  Marchia  &  Ducatu  Magdeburgico  iiftitur  cur- 
fus  ufurarum;    (^)  Impedit  )us  oflerendi;    (4)  Inducit  caiifasr 

w  continentiam ,  &  (  ^  )  Bonorum  communionem »  vi  cu)us  omnes 

'    credicores  cQmmune  jus  habenc,  donec  fuper  prioricace  fentenciA 

.  fetatur ,  Brunn^  d.%.^.  ibiquf  StryL 

%  7.  Sucimtc  debicor  ad  concurfum  provocat,  vel  credito- 
tc^  concurfum  movent,  CUR  ATOR  BONORUM  conftitui 
debet  •  vel  a  creditoribus ,  vel ,  fi  con venire  non  poflint ,  a  Judice. 
Hic  inventarium  conficic,  adminiftrac  nomine  creditorum,  iisque 
.racionem  reddic,  Br.d,c.i.%^  f  r.  Aliquando  adminiftracio  relin* 
quicur  ipfi  debitori»  Br.c.  i.  i.6.  Sed  nec  rd  confukum  ait  Stryk^ 
4tdd.  %.  6,  nec  invitis  crcditoribus  id  fieri  poteft. 

§.  g.  Pr^erea  CONTRADICTOR  conftituituft  velacredi- 

^toribuS)  vei  a  judice,  q-ui  contradicit  nominibus»  &annuo  ialario 
conceflb  curam  habet  omnium  r.reditorumi  eiusqm,  qAiodeorumi 
intereft ,  lEtrnnn  rf. m.  §.  10. 

;$.9.  Sumtus  proceflus  ex  bonis  debitoris  (umuntur»  &praef^ 
runtur  omnibus  creditoribus, eciam  doti, Brunn.dc.uS^  i2. 

§.  lo.  Qtario  de  efTentia  cotius  procefllis  eft»  eac^ut  fit  nonji 
Judice  communi  omnium  creditorun»,  fed  ab  ordinaria»  &  in  fo- 
rodomiciliif  omnesque  creditores  comparere  tenentur  fub  poe^ 
na  prseclufionis,  licet  afias  jurisdtdiooicitancisfintexemtir  JSrmsffir 

f.  n.  Suflicir  veroj^  vocari  creditores  ingenere«  fquanquam» 
mtitts  fit>  viduas»  pupillos  &c.  jn  fpecie  vocari»  d^c^%<%^^A  & 

^uideia 
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^uidem  p(?r  proclaisa  t  quod  atligicur  in  criuni  vicinorum  cerrtto« 
riiS'//<^.2*§.  10.         .  -  '^      ' 

§.  12.  Requiritur  trfnacitatio  (brnam  adrhittitff»fm.//.c.2,§.  3.) 
&,  uno  termino/elapfo,  coatradidoraUumimpetraredebett  C]. 
$.11.  Concentacitationis  funt,  utcreditorescondidodiecompare* 
nntt  debita  fua  doceant»  &or]ginalia  producant»i/.^.2«  §.4. 
^  §.  13.  Huic  citationi  parere  debenc  omnes  creditores,  foren* 
fes  &  privtlegiati  \  d  c.  2.  §.  y«  immifli »  d.  c.  1.  §.  6.  quibus  in  diem 
&  fub  conditione  debctur»  ibid.  §7.  etiam  qui  dopiinus  rei  man- 

§.  14-  In  termino  CONTRADICTOR  exhibet  inventarimn, 
Jlrunn.  €.  3*  §•  i'  Producuntur  mandata«  ibid  §.z.  ac  origina]« 
quorum  fidem  examinat  contradi6lor,  ihid.  $*3.  &»  vel  ad  proco- 
collum  jura  deducuntur,^  vel  fi  altioris  indaginis  fint,  in  fcri/xtf 
proceditur,  Brunn.  ibid.  §.  4.  IJm  caufa  conclu(a ,  &i(pendituc  dfi- 
ciiia,  usquedum in  omnibus  conclufum  fit.  Contraai6lori  autem 
deferri  juramentum  nequic, i^/i.  §•  f-  & fentenria  conditionails  hic 
ferri  poteft ,  rf.  c-  3. 5- » ?•  C^  ^»  f  •  S-  3- 

%.  15«  Ance  omnia  ineodem  termino  contradi(florcontumaci« 
tm  non  comparenrium  creditorum  accufat,&tuncperfentenriaa 
declaratorlam  hi  excluduntur  a  concurfu,  d.c.i^%*ii^ibiqueStryii 
(  non  a  fuo  debico » ibtd,) 

%.  i<«  Durante  proceiTu ,  an^bages  amputando^,  nec  dilariooei 
iine  juftifllma  cau(a  concedendae  funt ,  d.  c  3.  %.ti.&  c.^^.%. 

§.17.  Probatis  credirisde  prioritatedifputatur ,  Brunn.  c.  4.  §.  u 
c^  a.    Contradi6lor  fingula  nomina  examinat»  eaque  impugmc, 
ib.  $.  f  •  &  ii  qUid  omitrit ,  concreditores  jd  fupplere  poffunt',  c.  3.  &• 
Z*&9'  Unde & creditor  juramentnm^^ert ,  ^. §. g*    . 

§«  18.  Quando  in  iinguiis  cauds  cohdufum  eft,  vel  Judex  loci 
fentenriam  fert ,  vel  adla  cransmictuntitr,  ^.ir.4.  §.6.  c^  ^.  f .  $.  1.  & 
tum  fequiturba^Prioritde^Ure^eil,  ubi  (ecundumtempora&privi- 
legia  cuique  creditori  fuus  afllgnatur  locus;  quem  ordinem  expo* 
ivLitBrunn.m.c^.  • 

§*  19.  Gravari  poflunt  appellaread  Superiorem ,  Brunn.  c.  S.f  r. 
(2)  Si  ab  uno  articulo^fententiae  contradi<^r  appellat,  tota  C9u(a 
ad  Superiorem  remittenda  eft,  ibid.  §.  3.  (3)  Si  ilnus^creditorum 
appellati  reliquorum  )ura  executioni  mandari  debent»  qui  ve* 
ro  cavent  de  damnoi  quod  appellanti  force  concingere  poiTeCi 

%  20. 
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^J.lL  J  .    . 


§.  2Q.  E^ecutio  ica  iitr  uc  illi,.  qvti pdor«$  hypochec^  habenc 
in  .immobaibus,  .»d  iyaa  remircancur,  .Brunn.c^j.  jX  &  pim  bo 
ba  d^Ctimancur^per  pericos  arcis,^  (cui  caxacioni 'eciam  credicores 
|Qtereire,pQflunCr)  tf^.i^:  7f  ff^  ?f  (^«Qtjfai^Pi»  ifl  arbjtrio  creditprisefti 
«Q,  pri?  illo  |>recjby;rpiTi.^ftin|acam  ifioi  Jjabere  velic,  .^  ^  7/  §•  h 
^  nolitr  i^^  }^fia59^ef}^i9!^(>  ikid^  ^i  4^  Ad  lldpauonem  ^dmiccui^ 
tur  omnes,  'edam  l^bjeri.^PtbicQris,  liab  h^/^kace  abftinent,  nQH 
jjpCb.debitpr^  iffid^S^    Noi^  «eio^cepcacuc^iicnado  ia&a  dimi* 

;S'  *?*  ;Tre5  fQifni^eiTe  cennim.KcicacIoiii^»  Br«»»*.i  r.7.  §•  dr, 

-  e^  T^C^i^io  ulcim  nalicer,  pra:;^ 

{^n\xXf4i€^sj.%9%  Si^pIurfS^i-dtm  prettu.m  oi^&runri  pr^i^r^ur  Cre^ 
c^tpr  ex^aneis ,  inter  credicores  CQgnacus  ■  y,^  qui  maiorem  rummaqti 
Kabec,  inccr  a^q\|,al^,;qui  primus  iicicauseft ,  4.C.  7S:  ^* 

^  M.    Si  non  invenicur  emcor,  credicores  in  fQlutum  cenencur 

*  acciperebona7i.c.7/§  i^.nwtlaturaebico^ 

:.   § .  1 7.  aliquan^9feqpiKebt6ciu^^^  ei  c^Jtti^ecic, ib.  $.2a 

i  .$•  ?3.  ^Eyic^ioncTpi  nec  judex  ^rxftac»  nec  credicores..-  Sed  ipfe 
dwitor ,'  Wi^%  A  ir&  creditctfesinbonis  a  debicore  poftea'quariici» 
lud£mtc6n^nuStryh^dd^f^7:\^^^ 

.  ^  §.  24<  Cqncrarja  func :  ( r)  Hxcepcio  nunrcac|st  H  ea  prQbatur ,  ^^ 
$.■24.  (aj  Rett^jum^I.a^C  J^  Refc\vendy\A.fiij^r.LAZ*Jiti^^  qtfxL 
(  3 )  *I^on  ptopter  inftrumencum  novicer  repcrtum :   riifi  ib;caufis>* 

^  B(pi'j  Z.  2.  /.  15.  ^  14.  recenficis.  Vid.  Stryk^  ad  d.  ^7.  J.  25.  C  4 )  dacur 
|leftit;utio  in  incegriim,  fi.  pupnius,.ecclefia  &c.  lalvum  regreiTum 

notihabetft,W.?.7-§a7-       .  J^:..    .      \.     .  .  .  V 

'^  Cofonidis  loco  paucis  examinabo  qujeftionem:  An^  ticfto  cdn- 
>   ^tirru , ilie r 4^i f? rei ^OTiin^ma i.c , 0401  qu^a cpncu rfu reparari pcci ti 
ih  terminQ  liquidacipnik  comp^ 

ilia  difce^tare  debeac?  Ptefn.  Judex  ad  hujushiodt  imploracionem 
iSc: ^btnino V& Qredicoribusmem CQhdicit,  Si jam cognica c^aulicpnj- 
lict;,  t^Ureclbiiiinii  4d  i  Aplorantem  percinfere,  ftkirn,ei^res'rclj.ip 

-  tted.  c.  %,  %  ifiique  pti^ttyk'  Si  yeto  (;bncradr(Jlbr*(  m  cjretores^ 
upget  dpminium,  juftamque illud  negandi  caufaoa  aileget ,  rerpittt- 
tuj:  adrieli^uos  crcdicores ,  ac  |urai  'j[ba  ipi^  termJdo  Hqmdationls  de- 
Hiitere^^  Efumi  d.  t  ^  Tenterti^n^  pqoriX^ti^' fixi^^         tenetur^ 

;   ^Brunn:'d.^:^  '•>:  -  ^^'^^  A^' 


4ff    ,„^,,'y'''^^*^'^^  '^^'^^''l':!!:^ 

- '  Atqirfe' ifSjifrtbiuftfdiadritfludicrtfumln  Curla  HaRiN^rfiadtenfiia 
cauft  Comrad^ftori*  1^0  *Mi«i^t><H  CoocUrs,  <:«>ncr«  e>nv  Magtfter   : 
'AchHIeSkMehfcJitl.173^-  :'         •  '  .•  '  •  !  ».'     ••  '      ; 

«"-  Eq«idem'acntcr<l6WdBj>ttt«tunl  fujtiilefl($sflt%9i^r'domifnB 
enim^cdrffm-Goipt^^ffione  ^^m  «6mifMi^ius?-ifcfftttti»an'd'a.  iViiteriiAi 
vero  coivc§rrum"fttfpen6|ndfem  eflfe",  i^vftf ■^«tidhte^  a4fe^*&i& 

i^ti<kie^[TOrui»f<f^i?  ^riojip^lfe^itfcfe^^fi  debesip^  hwic^^prfus-ife»  j 
cidendam,  bonaquedebJtoris  arebusalienis-fb})art;at*d4«^.'  •     't,  , 
••  itESP.  fni<juui»(brec>'fif>B'Mnb"a?Mi)ini}qu«ft'k)i^ 
{u^nd»&  ffngttlicreditore*;h'0|uf  ii«1ieventU*'^pdflifefJ(^  •■ 

tttir.    Tutius  eft  i^hanc  ipf^-^uf^d) vett(^uohim  cVeiditorilm^Kfi» 
^tationibus  iungere .  &  utvamque  unapnbrit&tis  ienientfiHdedd^ 
Atqueitaihcontfadi^oriojudicatumwrif^yij-fjtei^^     x  jf:i  .:.    ..* 
■-  >:     ..•■:■    .  .    ■  .     . -.,  .•       '.     ■;-  --•.•i;    j  c*     tr  /i 

3    EKE    SE>PARATI0NIBUS;^ 

Oj^uandpfituituirl  s  .'  :  .     ,'    , 

'tj  ;e  s  p.  %.  i>  '^"ep?r^ttp  eftjus  creditbrura  feparjjndj  bona  defun^  j 
^  & haeredis ,  qiiaf  rion folvertdo efl^ fulpicantur; %x. ^  i: )u^.%,  ' 
\.h.p pr.h  ...  ■    "      /  ;    :  .       . 

%.  a."Jus  hoc  daturomnibusdefundticre^itqribus  Tqualcs  ^tiam 
funt  legataf ii .  U  6.  ^:  J&.'itemtt1^r6des  i  qtiibus  defu/n^us  debutt  ,'i»^ 
|)arte,  exqua  non  j«qth«red?s  j  non  quib^j*  na^iira.t3ntum  dT^^bftonJ 
4.  \o.de V.Swz Iib'eri'fatione legitimae^j^^quia liJee  iion  intejl^gitur. 
'nindddu^osereaiieiibf^^petentipus,  ethnfi,  ubi tdi)4ce^eh,hyp6l 
thecariis,I.4.pr. b.L%V.deBo}f,'aut.Jud p»ffl:i §,  i.6.b.  Vid.  fujed. 

^tficreditorcs(«  l!intinftituti,;&ncf3dum<fefunflipVarftentj  qu5 
teftator  nqn  magls  \ui  pfphibuit  fjpc  b.enefictd  ■adTaU-iiji^i.». 


i.jr.ijfi.  ib.njm  honpetit^  feparitioncTQnt  creditpreshseredis. 

r^cateni, 

-TJT. 'T-i-jT- — f—  —  -...f^wv„.~  f^wv...tTquiafi. 

Vite  pQtettadke,  6cfeob%aTeadeur]^o,/ei)  qua(»^of}Cf<di]sndQ,ic 


'  — -    -  ■"  ■  ■■ 

ae^entetregwarlquscondifttfiwfti»/;,  ir9'^r;^^/^.^arKBlft«mih  re- 
rafr)M!(!i\if ttm  ckMittMai,  &  tici.oe  altenattclD4-it&  mu^4>  ^»^is  atqul-i 
rendo  onerofatn  haereditatem  nocere  credicoiaBiiS  'pbteft.^  Sed 
illi^fli^Oi^KUFiQ^ddif^c^  )lsAiif)£Vf  ^bi^tfii^  i>ro'nori  ^a- 

^  tnsrere, fed in eum incidunt ;  fiine uci defunifti  bona t  ica&ef^a-^ 
dijoresnonfuiitharedis,  fed^emufnejusfiuatpcMdiiiotwur,  Pofc 

ei^  de  Iiicrocaptandocerca|^JttdQdamnoyicando. 

Exc.  r;  Si paiam adeacin frauoewiaoruiiicredicorum.Li.^.  <. A, 

'    nihillucri  indeoriri,adit.cxtraordnwiofucjci|jriw.£»W^^ 

Exc.  2.Si  coa^sadeac,  nec  nc,cuirefticuerepoiBc^L.i.  jg.ls.iljqdia 

:   tatA indfer i»isafliemrc<Ider«c>rn  if»fede«  fitwttecqy^  ^r^diedriBuit 

-■  i^l&^hitfl^^eiD^aeBJb  oiv;  rM-.^  .>].ibi-Nh  iTt!-;.'^:  ipijii  .r;..: 

At  contra  in  eo  hcredis  credicoi«i4  nklibiva^vwpMill^i-^^d,  dP 

miffis  cfedlcoribus  defujiVti ,  regreflUga  in^na  dcfunili  habeant, 

.     l^^mf.k^-mfMpPif'^/'^;^  liOoAiimmiflisUUs, iijipna  h«- 

radis;  q\if^*ralfp«i*ci  ftiot  hWedArti^pMcffeiWatrone;  hon  illi, 

'    ^lSentiS^eft  inmr  aQenationi»,  i^s  haeredis  adcu^tis  bona  oi^isra^ 
tainftaracquificioni^  b<ifo1SftimV^^sirri*ittiiw  ttwnuic. 
.   $.  4.  Dacur  hoc  benebcium  a  prs9tore>a{l  (eparanf^{^nf  b</na  tdafipn- 
ifti»  oonis  hscredis,  qu«  ndh  folveindo  videncur,  l.'6.pr.  b.  concra 
li«redemiquiadiic,L.'ir^.  TfibT    '^-^    ^^' -i 


Jt.-vAli:>4cjk<«9niiiimib y-lwttcra «t^ift-ofu (oitiQiegra«ft;  < f>in  feudff 


•U t^^  l^Q\il^pS{.^Viid«nipfis n«pefl^iu®«<|», quisi  vipigno-T 
JBLoa  pcfi;fefWWR\««ediipfibius-  hsere^i* .vtAliq«aa«^. (anien  eft 

prlvifegiacuiuifc«|,§feB^  ftt«§!%9^m;§d^riMHWo*frf!RfjM!oimir,  ^niC 
4de  feparationi$ ,  h.  i.  §.  3.  it.  (2)  In  hypocheca  generaii ,  qua  veniunc 

Rrr  %  eciam 


\  ■■' 


X 


■  -      " .       •      '.     ■  '.  .     ■.  i 

$co    LiB.  XLII.  JiirTjYHi  DciiGwtAt.^  B<5%^is  Dando,         j 

ecidm  bQ^.fiii;m;^i  |>ngf<aEVif»l>te!Weiiytotes>  hffr^dis,*  ei^ydkeviiqi 
defu;i£^ij  £  j  j>iiS;  y^  \imii  %  vel  9\it&liyf)ach«q]i^^  c:onftitma>  at<Ui^ 
fuccurmur  j^qjp^ic^^  Ita  J^tcultts»  Viad^iiaa,  i^ 

lypE^Q;  v^.  5v/)9V&.  pOK£fl]tdh)b«BMcfiQi!i9<ki8^^ 

Tum,  ut  indubium  decidifie»  prius  .vecd  dufaaftiEb(]»iK|l3^ 

'gthtjii/mtis.i:      -•'.   i    ■,•-.:   . j. •;,..'..../ '■-1....  .''.;*•»!  •.     •;  ,.a.jv^i\  ■''■■''■ '•■'    { 

•*•  torrs,  L.>4.i.»;\<47/^>:'«wpef^naie»quof^^  i 

dem  crtidieonnn  »ttensit«ei.i'eftrttii  diebem ,  L.*r.^r;*:rf.  L  ^8»^'<^w   ■ 

"  .    •  .■  ::■•.•-;.  ■-•■"ri- -■'•"•.•:•••■''■■; '^T  •.?.' .i  .-■- ^■.••■'•■'i  150^  i 


LfB;  XLII.  TiT.  VII|.  Qg^  Ik:  .Fimupv  ^  jar       . 

Infigiiis  cffe^us  eft  r^tfone  fruAuum-r  "Si  cnTjn  j^^ 
^ tur ,  tuncagitur ad  oraries  fruftu^  euam  perccptos  y  nam  voce  n;^/- 
F  ^tas,  viitm  frudlgs  c^ntinenjtur .^  JL  38, §|. 4. i/./l  iq^§,  « js.  & contra^ 
^  p^lbnaih  agitBr,  utilla^^fceffetf  quedriobisHibdt,  adioqaiej&frii- 
f&usj  •cquodjehiKJpejiIccaJiafljo^  ,         ^   • 

'  tetejf  voc§ tx^if/^/7/,  a|;»ifiiial3^aiu^  ea  vox  occujrdti. 

Si  *w//V^rtigftur,  rtbn^peta^i^^ 
donis  hon  luire».  indeqiid^lM^dIie^atLiafrau<^  T 

N€.G.  nanhcu Ain exIbDdlidJsicebUsli^  ^9mp^t^i;fC(f^2)flffi»/k 

diforiiabfvurdum^fii^inaliettaudei^domantum.V^  N^i:^./i>/;Aai 

que  (2)  ulHbi  hoc  inTJurdidicitmi}  S«d  ( 3 ).  Magis  ^•ex  ^^  |>igno*  tmb.  #jr  /Sr 
;  re;  c3ffdico9!e$Qivhi^#(eilifiniffitionduoi.f^^     l^ana;aliertantisj,ta'' ********  *^" 
|l(tsn^unTr9itddebu«tfii\ir*:&atspign:us^^^^  .     1 

§fgnus  iam  tumixabuiffenrtxuf^'!^ 

.   Qajv  U^%fn\U^diUfim  .ubi,dflrprcifi^Vdicic«ic!in  geKlpn^ 
^  i<}m,ame'idii^uin;ei)u  eK.iiod  edttSoijduD  a^Pnetpfe  dat^'  efll^  ref 
ppediit^  imuil»  pmt^iumvj^  )UK  p 

futur  laL.  f  ./);v/^.  eftque  &  in  jrem  cooceptum »  &  z&\o  prodita^  jti 
peniL  Alterumr  iiltQroidum  reftitacoriuQi 'cum  a^iooe  in '^>tixt 
exqolo  &  fai^o /i;audatona  tad\  ooOkijciiepd^     rem  alii^naj^am  o^  #     - 

ilia  caupi  ^  l,  I  d.  ^i  bu  &  de  hoc  iit^pecie  agitur  ia  £^8«  §»  4«  4^  i^^*       '  .^ 

ut &K allegat^ibi voce.rr^^titte^* ippavec, quae.ii^ po^riori  fiqnfium^  1 

,  edi^lo  .t^^^Qtur :  &  Jioeeft ti  ludt  q,uoii(  intesdi&uniii^daton^  :     .] 

cituf  ini.67.§..i.^i5CV- 7W^;-  ^ .  ..    ,        .         .•  .  . 

A  FFikM;  quarehusefti«lisinpavero,'quatehuseffp^^^ 


?^ 


•■•"t)  .; 


-iNTERDlCTlS,  StVE  EXtRAOK,DINARH$ 

•ACriONIBUS»  QU^  PROsHIS  .CX)MPETUNT.  ••:- 

'-■:■■.,.. -y:^i.^.         ferfonaHai' ' /\' ,         " 

RE  s  p.  Ex  rationc  Juris  interdiaa  neqtie  funtwalU-,  neque  pcr- 
fomli*..  fed:agicur.\bidepo|r^ffigfie,flU8pfih3ti  eft,  noii  juriir: 
vcruraex  jUr^  plurimum  muttiamr,  &  hdc  ihijjrtmlsi  "Ut  fUris  fe. 

-  iOedais  defefidacur,  nepofreflbrinoinn  in  pollbffione  turbeniC 

-  Vilfuw.  £.  I  Mt.  SJi/it'  x.  per  /fli..8i  iaque  eaufi  Tjofiertiorti»  taeWBir 
•;■  cft  deMtHa,  Interdiaum  eflpcirfooale;  Sin^  jmt  in  re,  eft  reifet 

qttianoflelHo  ipfapedcuc,  ouam  dire  nan^poccft»,  qui-non  h&et. 

GiUKnus , othma  interdietaait  efle  ferionsjtia.  pfiopterL  i.Cr^vK 
Equidcm  regutariter  id  venim  eftf  et&  enim-  quandbque  io  tet& 
concepta fin?.  vi ipta tamen funt p4r(bnalia,  d.L u/* j. qoiaperi 
Jbn^.  feic  nJandat5>  jWida-qbligatur  ad  preftandum  ♦  adeoq«f« 
ibbltgationeeft*  iccasaQ^^tidhcs  inffein,  qur  non  funt  exoU^ 
g^tonie,  fcd  uni<:e  «c>re ^dominio,!  f^uldfgS.  Glofl: ej  u i. 

\.p,h,^      1-'       •     •   '      f.;.  .;.•:  .,1,..-        ..    .•'  •»  ■•      ,  ] 

■iGQghaufeii  ak,  quoedatn  inwrdiaa  pro  pofleflione,  qusBam  id 


k6d^Tf)»6irem<i.-nM«aiuitur  cg^jore,  ut  ol>?deJia«m  rfgl  pofic«a  t<r 

quodintereft,  etiam  ex  incerdido. .  .,  i.   :.        >  • .;  -  ^  \  f    :  ,    ' 

Bachoyius  fcx  fentet^tias  diverfa^^ciriy  ^hanc  qu«ftionem  refert 


De  InTJERDICXIS*  aVE   BxmAdRDXN.  AcTIONflBUS^&C/  fdj 

'^Qy^  HI.  Jn  dentur mixta tffterdtiSfa^  qptAfdirtim 
fmtr€tinend£ypartimra<^  \^;.; 

.£\visfat&c.      '"    .  .'^    '  .    .-7'v!. 

';  .i>iss£NtiTCui^si:.4.0  in  i^folaretinends^^^^^ 

Resp^  A^liofenfu  fumdupttcia&roixca/quamreda<ndap,ut^ 
mer^iiieaflor&retteeft;  Via.qu.fr^ced.  .  •  3!)  /    j. 

omippofffj^^  infetttprio}    • 

'^^EGAtuji :  Carpz$v. L.,\Re^,  73- €^  Prec.  tit.  i.^r>,  f.  «r.  36.  .x{uUtJmf:pH.iti: 
-■-7  Judex  non  poceft  lil^ra  conce.na]ibe)li  judicare,  nequedeeo v«r&  fuu^^ . 
'fericeiittam  ftrre»  quod  ih  litem  dedu^una  qoq eft.  £>j^.  Dn.  Par.de"^  ^firia 
'CMPHitPet.&p^/%.^6  Carfz.Aartri.n.i<}.& 27.  -.4*^* 

Exc.  ( i)  Si  cum  poilefidricrciiaiulecuc pecicQrium  r:(  i|lam  aoc^ 
«amuladonem  in adipi&endc&.recuper^nd^ i  fioq  rexiaeod^*  ia* 
cer^is  fieri  pofTe»  erudicedemonftrac  Dn.Par.d.  bi£}.  $/i9.<^^f^ 
4^9 ^io\ vcrutnque  ea^em fencentia defioiendum  e^ ,  r. 6.  Xm    ^ 
)Q^/^>f^\Ec»  tl  alcer  in  pgflfefl\ohe,'alter  in  petitbpib  obtmec,  JJU 
Je.  qui  in  pecicoaio  vineic^ifi  reila  efti  jem  recin^c^  fi  ador  f^ft  (^ 
reftitufcur,  aedeclaraco  poflefkni*;  il^i  racione  fruftuuoi.  vef  \pf    .  \ 
p^iatufn  aiiquid  prxftandimi  ic^,  'fadsfieri  debeCji  d^  Di/p*%^3^  /  V     ^) 
Srvefo  idem  &in  pecnorio  &  pofieilQrio  viceric^,  nullus  '^efieeiuf    «^  -n  v  -^ 
jetit  poireflioHi»  cu^tacb^  ziiS;  bijp.%,  44-  Si  de  poffeirorio  €»nr  /  > 

ilSec,  peticorinot  verodnbiuoi  (iCi  non  ^mtKlcanea  ccrminacur  fen^ 
tentja » ied  de  dolo  pbileflbrio  femencja  fercur ;  iiquidum  enim  pef 
illimiid«mirapedirincquic.Ca,X^W«{/:^r<^^  v.  . 

E  X  c  ( ft)  Si  claufula  ialutaris  libelio  a^ris  fic  a4)e^a  ^  aJliffp.  jff 
47&^tMt.Omp^p%9^.part\upAi^  ,.    .,  ^ 

^  E  X  c  ('^ )  Si  reus  jura  ftn  io  pecttorio  deduci^i  eaque  probetj( 
nam  hoc  qwKiue  bafu  Judex  in  pecicorio  ienrentiamierrejpoteft^ 
llcet  caufa  pofTtffk^tits  (Ic  liqjuida»  in  libello  uqlce  propouta  >  ^^ 
proteftario  accefferit»  Mn.  P;6. dtcioo.  neque  dici  poteft»  uftra 
coiicenta  IrbelH hescefle) ; iiam  Judex etidm  juxta  exeej;«iooes »  q5a9 
reusopponitf  &i^xtaiidseomeftattomm¥pronundaredebec:  oifi  ^     ' 

defpolioigatur ;'  hocenim  aoce  oomia  reftittti  deb^ 


'  $04     /  LrB..XLIHiTiT.i:    ^. 

^ipf4sflQtc(9  fft  f ertii  h»^  eT^oeptio  qon  cantum  in  j^iTeiloiio  . 
ordinario ,  fed&  i^  Biramariidimo ;  ecfl  enim  videacac  in  tutmiuriis- 
fimo  de  (bl6  iaBo  ptsdktiA » non  de  jttre  quxftio  efle,  ica  ut  falcaD 
tiiotaeociaea  {loflaHio  «-.nb  f)^n6s.ad  mw»  veqiant,  decermineair, 
•  \ibi  de  probat4one  dominii  fruftra  quxri  videcur;  accamen  cuirb 
4kim  «luri  pa^effioais  hodiead  fitfQCBariiffiaittai  provocaii.  fxollit, 
i04<3t|«eSi«oraariiflimum Tix .^erat  aU ofdi^ado,  idem ut^^ 
que  jus obcinebic ,  Stryk. dt- ^ecejjled. tU. ppjf.t, ifih^^fi^' Cam. 
.Wr^23>^>-f.  htK6, .  ,Si  ^o  hic..  quo^ue  retis  juiliiciaai  ciculi  prooet, 

n.6,^.:,&8*iidffUf{Uukl^'  AcqUei^iaCur|^H«lber%dienlI(«r 
'  tres  conformei  rehcencias' jumc^tuia  id  cifuu 'Q^Argemdtm  w^ 

,..-      •  ,  . .  -^^^  ^^  ®c»nlri9«n>  concra  &cii-»on  pjjp/itf  fn.ca)|&  t^-Von  Pan  \ 
'.\  '"■  concra  We  pdmifticanfrr  d.iy.  Apr.11695.  iniCauCi  8icnn?rt,  cMW  < 

.. ^ ©otffrfb/  d.  j  3.  Sept  1 694An  canfi «Bfltftttly  -contrar>Ui^f.  ^ ^  • 
Marc  1 69.4.  in  caufa  iSmDemanrt ,  concra  £tru^  >  .'d.  m>  Nov^^TS^ 
fcd.15.Marc.i703.    T«r  quoquetta.iui^tumiacauia^H"'' j 
c<imt»^^^in^  icem  in  caufa  ^uleni»»;^^  contr«  t>k  !S^MiIf#  ^ 
IS$m,    •  '•'  ■'•'■•      - '  ;-      ■'■        '   •  ''    * 

jiiaiutU    '  to  'fi*  PJt)e  Poflcflbrio  ADIPiSGENDk  ;&  RBC^PEgANDi  ' 
r«itt.^/.w.i^  jhirinii  idne^nt,  ideo,  qlifa  tx  pofleflbrlo-deinumcognofci 
verb.Mf#rf«debec,  quis  in peticorio  a^r,  quis  reus  efle  debeac,  §.4'  V;* 
MqMir0n44    'f»terd.t.u%.i.^^.fMtipoft.62.f.df^R,K*dQoqn^<xtmm 
^"  'durilnte  pbfleflbrio  inewtus  (it»  c«iicradi6lio  videnir,  pecettjA- 

dtrarK  quisnam i6!or  e<Cb  debeac;  & camcn.fe  pro  aSkota  (m 
,  gerere.  'Idque  jevidenteMtfadi  videtur  in i£ $«4-  d.l.6t>^^l'^ 

4eM.y.Li<;..f.dtAiverAvfPA.?,Dii^?ar.dJ}i/p,^i^&i9-  ^ 
trarhhntamei)  mltis^eftrnimKO  in€ivoremv<g;  fli^oris  hoc  10* 

trodudum eft,  uc prius defkoflel&rioafere,  & cutn de }ure  lu? 
wcperiri  ^Kjffit,  hteic  fuo  fiKrori  ■ad^  reraniciariB,  &maturafla« »' 
tis  ergo-^coriunl' fiiBUl  |ungere  poceft ,  d.  D^i  f.  ap^  AtqueJJC 
e  concirario  reuSt^^qui  excepdonem  ^ominii  opponir,  itideffl  v^ 
fayori  rei^unciat,  qui  eum  ctnquam  pofleflbrem  ab  onerepr^ 
ttandi  liberacr  Sed  &  (  2 )  bene  nocandun».  hunc.  unum  efle  eo^' 
Aum" pofleflbrts ,  Ut  deelarecu/ ,  qui»  pecicor  efle»  i.  e.  proiwre.  a^ 
beat,  huic  foli4iflb5lairenunci«ta^r  cumuiUndopecit^riuni»^ 
^robarioneift  ultro  fufcipit,  fcd  de  reUquis  cfFeaibus  poireiwol' 


Its  mnnet,  deque  iili»fentemi^  proferri  poceft.    Sed  &  (,3  )  Jure 

Canonico  re9  exfr«<Hnne»  dtibtum  ponicur,  per  tcKt^expr.mc  f. 

<^6,  Xrf^  cat^^^fojf.    Ubi  non  cantum  cumurari  illa  pofle  ftaciiiculr» 

^fi^  &^\|&(^c«^cia;t9rvuQa^  d^boce  jubenjn  £aixique  fententiani 

V*> ufu  fo^i  jrecepcinTi  eflet  sit ,Fach%  l^%.c.6.J}n^ Bar,  ^ Z>^. §•« r . 

^  .De  rempdiilRETlNENDiE.,  &an  illa  cum  pecicorio  cutnulari 
'bQflint^majorteoggentdiflrcuIcis.  ^fffr/idamrmabatt  Banbolus 

*  n^abat!;  PofteriorTententia  comnuinttei;  recepta  eft;  vld.  d.  Di^. 
]^§*  3%^  Lauf.  Com^*  P-  59^«  ^  ^cio  quoque  proeti  milicare  videtur : 

*  nam  rerinendis  mcerdii^uin  dacur ei •  qui  pmfi^dec*  petitorium  yero 
r  €i>.qui;nonpoflid(bc:  G,ergOjCumularecutnimque»  a£lor aflererec, 

fj9  poflldere».  &  fe  non  poflidere,  eoque  concradfAoriu»  forec  li-* 
b^lli^^,^^  §.  iTf,  ,  I^qvte .  di£9rcc  probaciir  ex  L  i.  §.  3*  Uii  pojf.  ubi 
hoc'iDCerdtAum  caiicum  ^acur,  (1  non  confla|,  quis  pecicor  fic,  fi 
dBP^eovCOQlba^^  ^.9iftafNcatn(^aoi*^iitoriuYA^pyro.j)eaco^^  fe 
serac,  fruftra  de  pofTeflbrio^i^ecur:  .quio  dum  hoc  ipfo  dedarac, 
fepoireflionem  non  habere^  renunciare  videcur  incerdi6lo  recinen« 
"^/  Jfod  &  evictemer  ^4^!^.  ^  /ffirrwC  afllericur,  non  pofle  pe<« 
^fNMtam^^CiMwitnftitt^  flucerquepodeitwem  fe  dicat,  nifl  ante 
'Akplonftam  flMrit,  utrius  poifeflio  fltt  id  vero  explorttur  interdi* 
i^Qtipoffidetts:  ttrgonon  nifihot  finitoincentari  peritorla  ^&io^ 

'    Don  ergo  cumuiari,  poteft.  Idque  ideo  verum  eft,  ut  lipet  jam 

-boeptum  fitpetitorium',  tamen  retifvenda  interdi6(am  ei  junginon 

^ptiflitf  fedintbrimpecicorium  fufpendftiir,Dii.  Par.  dDi/^.^.87. 

^  fea. sbiquekHe  Da.  ubi  addic  hanc  rarionem  s  Jl  enimne  iniiie  qui- 

dem^  fe  inilfp^hujusmodi  cumulatiofieriflaqueat  .fedcontradiSitmem 

imaivat\nedumicBpfa/amfinul/itimciopMtoria. 

.  ^uidem  aicemactvam  cumularionem  fier^pofle,  func,  quipu* 

.  taitc ,  Dn^  Par.d.  DiJ^.  §•  i4-  &  «5.    Verum  hodie  vix  oj^us  eft  cu- 

inulacione; '  mbribiis  enim  «^or  vel  reus  cfcra  ciimulationem  pra 

^  colorandopofleflbrtoiara4uaproferre,&t^^  hoc 

.fribdo  impWOTtc  foleot:   weil  i*  tiun  nid)t  irilm  tmxd)  ^euQm  rttcinc 

rPoflTcfllo»,  ,fon6cm  auc&  metn  Jus  poflidendi  unb  unwrmerfttc^e* 

f  9t<4>e  aur  ©eiuSqc  ern^efen,    fo  &itte  id>,  md^  btt^  melner  Pofleflione 

•vje! iflO^fi  W««  S"  f*n|en.    Et  iftm  «nte.  diftum  eft,- Judicem,  ii 

.  jomr^^' j^^tii  i^^c»  4e  ip&propcietflcequoque  fencentiam  ferre 

^poflfe,vi^w^P'j5.f}«.ioo^««i».7*  ^ 

Sss  Li». 

-GOltftRJt  Jtflt.  CONTR.  P.  II.  ^  ' 


•  .$»&-         LiB.  XLni.-T^m  H.'Qud«VM  BoNo«UM;      /'• 

ayORUM    BONORUM. 
'  \  Qy.  l.  ^igirUerJi^um  is^mumhomrumjtt  urm)€rjdt\ 

zmt.pkx.^a:,  Bl  f t^i Rm at ur;  quiaea 'aglcuVadpbireffionenfi  r^Jrumhacrediia* 

^  Tccb.(^fi0f.  \4>  riarumconfequendam    &ntec  de  fin^utisrebU^detur»tame& 

'  viffiig^ii^    iti  iis  non  petitur.pofTeflro  rci.  fed  juris  haBredirarii:  idque  ita  tra- 

ditur in  Z..  I .  §.  i  >h.  ibi:  ij^aduniverjttatem^  non aJrr/Ji})gu/asffrtinH, 

•   O  B  j.  Z.  i.  B.  ubr tanrom  corp^rtim  pof^  hoc  irttertiiA) 

tenentiir ,  &  L' t  ^*.  de  fiirL  Vibi.  cpntra  Wf 6hi  rei'  Kteredrtarii  iptcr* 

'  '     *     •  diftoquarum  btfrioritfnagitnr.         '    .^''-,         rr/.t 

^  Resp.  Etiam  petirto  hxixdicatTS  daturpfo're  Aiihrma,  Z/raM 
Se  ?et\  hsr.  Si  tamei^  eft  univerfali<^ ;  quia  htfres  iWrii  rem ^etit,  fed 
.  lus haercdrtariumih  tev&  fic  hicpoflbffionenl" furis HsremtaHt 

Qv^lL  jMtdemmUrdi^mut(Uda$m 

-    '  -^'      '    tefidmentaf::     '^*':';    .   ^^ 

i4*#.^4jf.;p#i\7»detur  negandutn;  quia^rprofpeflom-eft  ex  teftamettWf  &f* 
,vcrb.  d»€*      V    petitioiHHiihaBrpdiMtis:  hoc  verointerdifliH» 
t9^mmnt^     x\xm  poflefibri  eftj  canoertlirH.  ,  Sed  verior  eft  contrar ia  ft|«enw 
*^"  quia  remedta  prgftoridfuncfacrUord  &  m^gia  expeditft^  aii4fitiJiviljs 

hseres  non  dcbetdeccrioriseiTe  condiiionis^ 

Dillcnric Mind^nus/tfi' L* 2 .  <j^  j  G A.  ubi.  haetedes  a&  inteftaca 61' 
tero  pecuntj  bpiiorji^  pofleilioncnH  noaer^Q^ -fiiexteftaroeo» 
haeredes.funt.       ,  J      ,  .        •»*.  '  . 

Res».  AFgumeiita  a  co Atrari^  ia  Godice  non  y^lents  aam  to- 
peratores  ibi  falcem  cafus  ipfis  propoiitos  decidunt»  eoqueiHW 
cxcludunt alios  cafus-y  ubi  eadem  scquitatis  mio ,  uti  hic*  ftioeft- 

Qy.  III.  j^  utite  hoc  mterdiHum  etiamdetur  rati(^ 

r^rsmt  ifjforforalii^^?     ^ . 

i,M^^        VT  egatur:,  pr0prerl.2.  ^.  ubi  tantum  contrap  oorjwrmn  ppffc^ 

£M»t.  ^mg.rpr-^^  forcs  datur ;  contra  menterm  PrartOirs^etem  utile  interdi^hii» 

yfttb.Mdin^    non  datur.     Safrc  Servitutes  ne  quidem  in  haBreditdtis  pcrit/onc» 

w^rxt^r.veniiHitrlfedJwdiadirecao;  &turn  fervitutes  alia  s^ione^  itt  ^ 

«mm^ncn^pomdenturi  neceoru^a^pN^ilelfiatraBsferrf  pwefl^ab  oi^ 

"  irtalterum ,  fedtantum  ibi  quafritur ,  cujil>sa^i6f-fit )  quod  ffd  peti*' 

«iupm  iurispertinec  ^^^ 


REMED9UM  L.  FIN.  C  DE  EDICTQ  DIVI  : 

:    HADRIANITOLLENDO.  - 

Qy.  L  :^n  reimdium  d.,  L.f.  fit  adi^ifctndA% 

AFFIRM.  I./C  b. 

Qy^i.jinremdiHmd.Lf.etk^ 

NE  G.  n^m  (i)  Lcx  taatum  loquitur  de  teftamentis»  non  de  codi- 
cUUs ;  (»}  remedium Wciocrpduc^Um eft » ne^diu jaceatharredi* 
xa3 1  hapc  ratio  cefTdt  in  codii^lUf ; ,  idque(3)  tta  in  praxi  receptum  e^^ 
Tbifiur.  df€.z6.  n.  10.  Mm.  part  i.  JD^i:/]/?  1 97.  Copp.  i.  Oifts^.n.  i^.\ 
DissENT,  Brunn. Cih.n. 21. & Fmckehb. 0. 121.  Sed illi loquuntur  , 
de  JureSaxonico ,  ubi  omne  ioftrumemum  publicum  habet  paratam 
^  executionem^. .  ^ 

sQy.  III.  Qtiisnam  fit  legitimus  contradiSior?     ;  *  ^ 

I  £  s  p. '  Legitimus  contradiiilbr  cft  ( i )  qui  fine  vicio  occupavit, 
^i  ^adeoque  i>on  vi » nou  clatn ,  necprecario  tenet ,  fed  vacuam  pof- 
ieifionem  pjlatn,  auc  ex  titulo  poffidetf.  (  2)  qui  in  CQntincnti  jua 
fuum  legicime  probare  poceft;  icd  &  (  3  )  etfi  alius  poffidcat ,  fi  vi-  \ 
tiofa  eft  pofleiTio j  alter ,  qui  potior  eft  intcrdiflo ,  fwro  lcgitimo  coti*^       . 
"^tradiilore  habetur*  •  / 

'       '  LiB.  XLIIL  TiT.  III 

QpOP    LEGATORUM 

Oy.  I.  An  remediwn  L  7.  C  Unde  vi*  hodiequeifhtineat'^ 

AFFiRM.  &  hodieque  is.  qui  propria  autoritace  rem  fibi  legatam/;^.^^^,^^^ 
poffefforicripitfdominiumreifuacperdit,^^'»»»!»^^^.  i'i^Qudds^,HMnc 
tnet  cauf.  «.^.  ubi  a  Jenenfibus  ita  pronunciatum  ait  j  item  cem.  a  A.  7.     \ 
4/f f, 3, e^  78.  Mev*  Pni.dec. 95-  Wijfenh adL.  155. %.2.de Reg. 7ur. uti bis 
ju  judicatum  refert.    Praejudicia  Camerae  Imperialis  exftanc  apud 
iS^lmSympb.P. 35  adamA^^i^ Secl.&;  in Ord.Cam:deannSs2i  tii. 32. 
^2.RJ.Ratisb.aeann.isr-jit.2.^.i$.&c.  poena  illa  ftatuta  apparet. 
At  quia pcenee  priy atae hodie  c^flant,  ac  fruilus  funt  jurisdidionis, 
vixeft,  ^t dorainium  ita  perditum  adverfariocedat ;  fcd  fifco reseft. 
tribuenda ,  interim  yero ,  &  donec  de  cQfententia  pjroferatur ,  res  fe- 
queftrari deW,  juxta 6. Cam.dearin.  i 555. P.a.  t.zu  ^ 
-       .  Sss  %  '  ^         -    DiV 


R 


Conf  Oud  rer  quouc^  %.ftB^  4.«:  66.FmkilthanfO.  2,4.  GypbML  4. 
C Fin,  rfg.  GrcBmo.  iid^.  i. Infi. 'Vihn. n.  3  Chrtfi.  l^oL  2. decj  iSh^'^* 


Bokelm.de A&.c.2.^.%.        '  .     :    ,   '  •    : 

^^tH*m  XT^^*  ( OpertexcumtKprdTumui  L  f.^  $.y:^  <2>  Iruerdiflumi^ 
verK  i^«f  X^  i^delegatartispTOpofkttiii^ft,  rKmergoctedbnafark^morrV 
•^  ^**  cauia,  tt  un.  C  Nequis  inpfofnr.  ( 3 )  Acoedfit  ratio  ^^redti» ;  liam 
mtereft  Imedis ,  qe  lepcanus  propf ia  autontacti  Occupet  \^mm 
a  auo  decrahenda  eft  talcidia:  ac  \n  donatictne  mortia  caub  nihil 
ifpu eft metuendum  •  utppce  am  ipll ftlva  fic &lcidia  ipfi>  jui^&fi» 
incerdido»  ^.L.  ^.§.5.  Sed&(4)  ratio  yiolenda^  hic  e^t;  qviaeic 
cr^ioooe  dtfunc^i ,  non  priv4U  pccQpatiane  renftenet ,  d.  L»  lA^ 
Nec (^/ab hterede  hxc donatib praeftandaiuic,  dequo fblacafu hoc. 
interdiaum  loquitur,  fed  ipfe  defuridlus  pra^ftavic 

Obj.  (i)  Quod  donatio  mortis  caula  exa^quata  fic  legaoSf  §.  uli* 
Donat.  L  i f*ffl  de  Don.  mori.  tauf 

RiSsp.  Non  quoad  formttin,  ladfkltcm  quoadefleftum.  Ttd.fi^p* 
ii.ig.iit.6.j!u.^* 
_   .   *  Ob j.  (:z) Quod  toties  interdi^to  huic  locus  fic ,  quoties  falddia d^ 
becur,  ^f.  I.i.S*r  at  £ilcidiaTquoque  in^onacione  monis  cau& 
decriihicur. 

Rfrsp.  Imo  ex  d.  %.  $.  dpparet  ,*  non  fufficere ,  deberi  Hilcfdiam ,  a(t 
id ,  ucihterdi^o  locus  Qt\  fed  calis  caufaefle  debec,  ubi  Btriculm  ^^ 
ialcidise;  qualej^ericulum  eftin  legacq,  non  vero  tAdonatioft^ 
mortrs  caufa ,  ubi  ipfo  )ure  falva  eft  quarca ,  d.  %.  5*  ' 

Obj.  ( 3  >  Interelle  hacredis  vel  propter  xs  aiienum »  vel  rarione 
temeraris  occupationisv£>  I*  §-2.ib. 

Ri!sp.  O)  Licctinterfit,  non  tamen  fequtciJtr ,  dandum  cffc  hocjn^ 
cerdiftum^  (2)  Haeredi  pon  fit injuria ,  utpotecum  ipfoiurefaii^aip^ 
fit faicidia » habeaturque  pro  non  aliehau-  Neque  (3J  temerarie  ao 
cipit,  qui  adefunfto  acccpit. 

Ob j.  (4>  L  p.  C.  Ad.  heg.fak.  ubi  hcres  poft  aditionem  repeterc 
poteftid,  quoddona^meftulo-a  modum  falcidiser. 

R  E  5  5.  Per  rei  vihdicaciDnfim ,  d.  L.  i.  $f.  f .  non  vero  per  intcr* 
^"         ditaumquorum  bononmi^       :' 


LlB.  XUn.  '3f'V*..VjlDB''fABVLftlS»HlBENDIS,        ^ 

0;B  ji-(x)  'Q2p4  r«i  vindicsKio  cktor *  «ifo  mulc^ jri^igi.s  li^et»- 

R  E  s  p«  Coofequentia  fallit»  fi  {ureimerdidluni  prodituai  non  fit. 

Obj^;  (6)  l^ii.prdfiteg.fiJc.  ubihwesrepetit;  v        -  -      t 

.    &£s^.  L^i]iiwcitei0$«o»nteidediMatioae,&resc^^  .^    . 

tur  apud.  legatarium. 

Secus  ergo  eft ,  fidbnatcn:  Qan'de£t » d^  L  i.  /» s-i  Morlbus  tnaen 
etiam  in  prtori  cafucontrariumobtinere»  vt  ScbUf^ad^Tt.  Ex.^j*  %.  ^o. 
Habn.adWtfenk.b.n.6.Faber.dfC,44.error.6.p^M.  De<|uotamefi 
merito  dubicMaus. . . 

tkendareydetra^iaFaicidia? 

ATFIRMATUR.  X.  Uyi6.feql.2.%.l.h  Jtm^.tH^S^^ 

.    O  B  j.  L 13.  j2«<>i  metcauf.  L  7,  C  i/« w  w.  t.  5.  C  de  Legat.  ubi vcA.  cmvtm 
qui  occupavit,  perditduminium*  ^  }m9^&€^ 

R  £  s  p.  Hic  cafus  efti  ubi  ha;res  nonduoi  poffeditt  fed vacua  fuit 
l^oileffio. 

LrB.  XUII.   TiT.  V. 

DE    TABULIS    EXHIBENDIS. 
Qvr  L  -^  interdtdum  detabulis  exhtUrtdisfit  e:^ 

deltBoi 

NEG  fed  (i  Xcatiia  eftaequitas  exhibendi  tabulasef ,  cujus intereftti>,;^i»/j^ 
cum  fine  damno  fuo  exhibere  poffit :  quodfi  fion*Qxhibet juiHia^L^jtfr.  ^4^.  ^pf^ 
incipir  efle  poena»  que ex  contumaeia  eft >  Z^  3  §.  ra  h.  at  imerdt^m  v«ti».  ^/r* 
ex  aequo :  •  Origo  autem  eft  infpicienda »  L  4*  iff  fnenf.faifmod  d^J^^^ 
HincU)  dotur  contraquemcunquepnfleflbrem^X.  i.%%Jeq  4^.ac 
(3)  d%  perpetuum » L  3./.^  I^.  quod  falfuni  eiler,  fi  eilet  ex  deii^toy^ 
X.  3  5«  ix^  0.  ^  /f.  utpore  cum  prstbria^ex  deli Ao jiUfH)uam  dratuc 
interedes,L9.§- »  j2W/tf^/«/.t.9  %pdekebjam  f$ed.poJ^       .. 

O  B  j.  Quod  detur  adto  in  f^um  ex  hoc  inter di<9o ,  i!  veroelfet 
lei  perlecutoria ,  pecereruf  exhibitio  extraoi^^naria  perlecutione»  ut 
inZ  t.%.\.h&Lz^%.fTeJLquem.a^ 

R  £  s  p«  Imo  omnja^  interdiib  funt  ex  perfecutione  extraotdfe^ 
'ttaria*.  '.'■'''"/'    ^      . 

-    S.$s  i  \  Qv. 


1 


sift  tiii.  xLHi;  Xit.  xyi. 


R 


^  (2y*  II.  j^tiaiftomfaSiant ,  ^iiie  «*:/  exhfBendum 

"  competity/ttpcrpefua^i 

iMti' p4t*fPS*  A  FFjRM'.  £, 3. §  pi^. quia nron^ft ex dgli^lo^ f%/  ^xy  pr^ced. 
^fcA.e/f€rf€-£^^ :  Obj.  i,  ^v^^O,^^  i4.  libi  a^iones  pa&naks  ai?QO  fiiuentar; 
'^*  atquihapca<?Hoinfa6lumeft  pcenalis. 

R^sp«  Contrarium  vidimus  qu\pr£ced. 

LiB.  XLHl/tiT,  XVl/  ' 

DE  VI  ET  VI  ARMATA- 
Qy*  L  Qmnam  fit  rath^  hnp^  mtin-di^ir?     ^ 

£sp.  Ratio  interdi^li  hsc  eft,  quod  poircfllo  omnis.  etiamffl- 
•  juftiffimaf  defend^turcontraturbantes:  idque  donec  dejiut 
conftct»  ne  interim  vcl  vacua  fic  poflefiio»  vel  ad  tnanns  veniatfi 
Naturaliquoquerationiidconvenic;  quiaresinterim.dumdejtti^ 
conftet ,  in  fuo  ftatu  permanere  debet :  nec  quaeritur  in  his ,  q«sl^ 
habeat  •  fed  quis  ceneat »  hoc  folum  decidenihim  eft« 

Qvl\.jiriint€rdi^umhocfaltem  dettfrpoJeJ/bridejeBof 

zmtt.pif.tp6.  /i  FF I RM A T  u  R.  JL.  %6.U  3.$.  I4-*-  nam  datwr  ad  recuperattdain 

Ytth.iMtw    i\  pofleiTionem.  ^      x 

iijiais  &€.       Obst.  ( I )  1^3.  §,  g.  h.  ubi  is  quoque,  qoi  non  aufus  eft  ingrwi 

pofl^cflionem ,  dejeitus  diciturt  ergo  &  (i  non  pofll^dit, 

Resp*  Dominusibiinfuampofleflionem  venirenolu!t,quatntfr 
nebat;  habuit  ergo  poflTeffionem  &animo  rccinuit  inde  egrciw 
,  ^    lNiv§:2*f-ib.  &ficucpoflcflbringredivoiuic. 

,.r  Obst-  (2)L.  w.l.  18.  pr./?.ubicolonuspro  deieilo  habecur:  co» 

t.  •    lonusautem  nonpoflidec. 

Resp.  Ibi  colonus  vi  dejeflo  domlno  pofleflipnem  occupavifc 
eoque  fafiuseftprapdoacpofleflbr.  ., 

Ob,si.  (.i)lr%  CCom.  aiv.  ubi  cqloni  poflieflio  nat-uralis  dlcituri 
nec  tam$n  Colonus  hoc  edido  agi  t. 
'Resp.  Impropriepoflideredicicur  Vidjupr.tli.locatqu^i^' 
Obst.  (3)Daturetiam  haeredibus,  quitanieji  non  pofledere- 
Resp,  Ipfisrtonpro^rionominehocinterdiiftumdatur^feJ"'^ 
qopddefun^lodejeclocompetiit.    ^  •    x.  fr 

Habetur  autem  pro  pofleflbre  etiam  is,  qui  abfcns  fuic»  &  ^ 
verfus  fuam  poflefljonem  occupatam  invenit ,  Lf.  C  Vndc  vh      ; 


A 


De  Vi  Er  Vi  ARMATi.  5" 

Qy.  III*  ^n  hoc  mterdiiium  etUm  detur  hmdihHS  / 

dejedorum'^ 

FFIRMATUR,  /;.  f.S.44./;.  *;  Lmt.p4^.ffiC 

Obj.  Z.i.  § 9  €^2?.  h.  ubi noh  datur,  nifi  ei,  ^ui  teinporevf*- & ^^•r 

deiedioms  pofledit,  hxres  autem  tum  non  poffedit.         '  ****• 

Qy,  IV. ,  J^  colono  ieje^o  hoc  rerftedit^m  detur? 

NEGATUH)  (edfoli  locatpri*  quippe  qui  poffidet  ipa  coXonxm^iiut.jH^fP^ 
■  necdejedus  videtur,  «ifi5quf  poflidet. ^  idqueverum/  etfi  de-^*'*-  '•r'* 
je£lbs  ignoret  colono5,X,44.  ^fdeAcq  vel  amiu.poffef/L.  i.§.  %2.h.^^^^* 
qtiitfciiftodiam  onrmem  fnt:olonostranstuHt.  '^Nec  ipfe  per(e,ied 
^tantum  per  colonos  uti  poteft,  quib^^proindedejedis  tum  demuiB 
pofleflio  ablata  cft;  '• '      ,      • 

Obj.  L.7^%.i\.Coi9lm.diVt  y. 

Viiisv.  vid.qu.pf\e€.Okf*st*  ....  i    - 

O^j.  L.\i.L.i%.pr.b. 

JIesp.  vid.qu.prated.Otf.%.     •  f       '  .  ^ 

"  Qv.  V.  jin  Interdidum  Ijtid  detur  contrafatnm 
;      dejicfememi  .    '    ^  >         :.. 

EGATt;R,.{ed  a^iQ  in  faclum;  non,  c|uia  famofumeftt  nuALmt.fH.ff^ 
interdi^;^  infamant,  L  i  j.  h.  fed,  quia  vidctur  pugnare  cum  vcA,  anns 
reverentia ,  deje^lion^m  violencam  {S^-atrocitatem  facinoris  allegare,?^'*'^^* 
L\S43.L/   ■         '     '•   -  '  '••   ^  '  , 

O  B  j.  X  yi. ^.  6.  de  Furt.  tiln  pater  furtum  filio  facere  dicitun    "? 

R  E  s  p.  Facit  furtum ,  fed  in  i<ftione  mentfo  furfi  omictitur»  & 
in  hAu  m  agi tur ,  £.  t  .  §.  Kde  Ob  eq  par^.  &patron:  ptiefi. 

Ex:c.  Si  armtta  manu  pater  ftliijm  expuierit,  d.L.  1.^4^  Adeo 
enim  atrbx  id  facinus  eft *  *ur  nulla  rcveremi^  ratto  habejcur  ^w^ 
prinlis  cum  publice  quoque  hic  ihter^tt. 

Qy.  VI.    jinjpoltatfis  avterefiitfttionem  reJl>ondere 
teneatury  fiper  viam  vel  accufsittontSy  velinqtttjh' 
twnis  ci^ifheriiffioh^ici^^ 

U  iSF.  Vol^ithiimeregiifaisii;  (pofilMum  ante  Ortmrttfle  rel^itifen-  tmt.  ^ee^^yf. 
*^  ikmJ*.iAbi:^ie,^ciaiSaiiMereftitmM 

.  .  4/tQ        ' 


N' 


nfH^^tKneit-^r^r  i 


:\  r  -.4 


$U  LiB.    KUlh    TfT>  ^VI,  

alh  ,md.  L  Si  quU  &c.  C  ad^  L  Jul.  de  vi  publ.  L/ 1  o.  d  de^tiom.  it^ 

iervir:&  ux.    IdcjUe  adeo  verum  eft,  uc  fpotimstion  tenocur 

fpoliato  pr ius  refpondere  de  jure^  Cap,  Super.  fin.  X  de  Ord  C9p. 

;  Cap/  In  literis.  X.  de  Reftit.  fpnl  etfi  fit  caufa  cnfniualis,  pcr  w 

/«xpnin  CW/p  hejn  cum.6.  X  de  liejfit.fpol.  ubi  ^additur  ratio:  ^ 

^excepdo  crtmini$iiofi  operatur  eifedtana  privrdtivum  refticuriani 

nec  excludit  aiftionem  fpoliadf  immofpoliatrix  mxCtinsicar  ininii- 

ca  fpoliatfi  &  cenietur  vexandi  animo  ob|ecme  crirnen.  Coni! 

Zieitdd  n:Decr.tit:ij'.i,6.dtReft.^:^^^^^  Vivikn.MU 

fifriPintiUddHLfk:^     ' 

.  v\icquer4oc  OMirilifttuni  verum  eft^  fi  per  yibfn  flceu&cioQiSffed 
^iam»  fi  per  viem  inqtiifitiotiis  agatur^  "Menack  Remed.  hrtof* 
\n^^v^feq,^(trmtt.inPr^Crim  tftii^ioo,nriooi.Gethr.C(mmLs^tt. 
ideRe^.Jpol:CMcL  ua.n.  i7iUSffuen.st  Bart0/*ade^6iX}deR4fifl' 

Eadem  en1m  hic  eft  rado;  nam  denunciatioiltidem^b  inin^ 
&  vexandi  animo  Bi^la  cenfetur.  AcCedk*  <)uod  defenfi^  V^' 
ratur,  dum  ejus  media  tolhintur;  iwie<ique  ifraliuiT) /«nte  MiQi^ 
decididebet.  .'  '  .        ..        ' 

AtqUa  iu  in  contradidtorio  iudieaftum  inc9ufa@tW/  cMtn  ; 
5>et^rfil9,^n ;  A  *4-  Ni^v.  .1707.  qiix  leacentia  ab  AitQrfiei»fibus-<;pB' 
firmataeft'digljan/i76$.     ^  ^      *  ..,.....'  ^ 

O  B  j.  ( I )  Qupd  caufa  ifiminalis  prius  fit  detetminanda»  (p^  \ 
€Ay\\ii.i.f:c7eQrd.jud.  .       /^ 

R  E3  p.  ( I )  Fallit  h«c  regula.  Vid.  injr.  tit.  depuiLjud.q.^  i^  J 
.JExceptioeftinfpo}ip,^.iiN  ^  .     r      •":;      .^ 

Obj.  (DC  2.&n.XdeReJl./pol. ubi  maritus uxori,  qufJ  !«• 
ritQfpOllJtvnfcpontendk, reftitutionemqiiepetifi  opp«>niceXc^ 
licipnem  jeon&ng vinitatis  i  &  afferitur ,  hahc  prius  cxamioandaDJ 
cffe:  adeoqueeriminisexcepciodiiFertcaufamfpoiii.  ^  , 
<  Risp.  ^(  I  )  Quia  <;oh(angvmitas  eft  caufa  praejudicialis»  q^ 
^mn»  JinW  Oflinift  exiiniinarl  debet.  (a)  Spoiiaca  ibi  pxoc  i»' 
proprie  dicitur  non  ratio^e  bpqorupi^  fed  ratione  debm  co^r 
|{alis,.(Juod  a  tnarito  j^ra^xtu  coniangvinitads  ^enegaW» .  AOrj  - 
tiUe  rcgula;  quod  jpoKiu  alnte^mnia  reftituendk  fK,  hic  ^p^ 

UBj/  (3)  quQjJ.  8f  y.erba,  &  mio //,  C.6.  loquatiturTaltcin  at^ 
cuftcione,non<fetfi4Wiid«ibe./  -'      •>«•-:  | 

''^   '2Ri^^:J|mowdcini»do^io.iilquJWooe;  «aincaln*!^ 
'  /  cift^)U6tjl0dt>eX  iiiiu)icictt«R^>  m«ft».utei  fi<l^"^'2^, 


Er«:Vx-Far  ViMmi-dA.  rt3 

l»dc/Ceri  y>xand«.aminicrfe^videtiir,i^.  6^^ 
Accedic,  quodmedta  ctefenfiortisiuferadtur,  fi  bonis  carere,  it 
ttmen  tn  (Odiicio  rerpo^dene  (bis  fumtibusdebSret,  proinde,  antet' 
(pMinceftkotiofadliiitiunqufintiotiacettii.nequit.  :> 

Qy.  V\l:^iMr^remdi4)i.  fr^ir  iminterdiiiHm 

0t*vi  arm4ta,  fpolims  eoinfetaml  Q^\  an  aBiq  e^i 

C^onc  Rcdintegranda&c,  ^/«r  ro»/r4  jf^/w^/»    - 


R 


hffs^ei  poJMmrff?^ 


_.ESP,  Vitii Jure Citjih &Cartdhv:Q,rp<>Ti3ti.$ compe^ui^tretnc*!^.,^.^ 

MX  dia,  quae.futnrabm  inforontnTtafem;haibeiV(;.,>kni  (t)  dieje-verb!Sw»7»i' 

aus  agit  intiemito  de  yi  &  vi  armata\  aa  recuperandam^poifefljo^ 

nem  rcnjm.  itnmQbilium »^.  -Z,  i^  §..  -3.  L  6.  L  7.  C,  de  vi  &  vi  ^urm. 

'C  f  ^ekep.  fpoL  \tA\  tlt  ilUcp  )it  i^eftituendus,  4.  LXL  P<n.§.  e^d^ 

vld. Latit..  iit.  de'Vi afw^ Olfi!jp.fe aOiVcifariutn Cmm aQteaex  ituer"» 

>5iiodeje4e.rit'j vt>.^.^o^.:'.^- ;  ;.. , .,'. ;,.-;';'   .. .   -^ * 

\Xa )  Si,  dpminb  aWehteV  fVndiam  ejils  vacuaraque  poffc 

-  q]tffs  finevi',in^ffediHit»  .^^^^ 
imittit  pttfleffiott^ni^'  t.  '0,J.^eA^i^u.^ve/arniit.  pafConfi  Dn.  Par, 
Dijp.  de  pre  'eiuf.>\qfiiidfa$rSf5;f§.  ^&feif.  at reinedium  reeu^ 
berand^  nop  dabattitl,  tiec  tclift  quod  y,i ,  quia  nuUa vis.  vel  dejedlio^ 
braeceffic,  Att«l^'«n  Jure  Cpdicfs  ei  tanqu^m  dejefto4atur  rcme* 
ffium.utanteofiiniareftituatur,  exll/t";^;/</evi.  ,  .^ 

(1)  Si.vacua.poffeffio,abfeniisnon(k^.fcd,v".gr. iocata,  tunc 
Jpr«i,(3?dJC?sJ^,(ifc»lpn!.yi<fejc^Uti»roJin.e.i^  agerffpoiruntj     •  ' 

lit  j  Udei;eGSTnom^t!(fi*  gbgefllohl  re^l  t^^ 

* •  U.)  Si  VerQ^*h}"coJ(i^|y:;^tn^ue.''^ub^j|(n.cpfpo^^^  abfens  doml^'  •    \  • 
flTis  po/fidet)at',.  del^t^uetint  f^d/lQmonenp ,  iliusque  cam  (ine  vi  oc« 
cupet,  vel  ev^pfeffidia  cq^loni  tfemor.alicui  tradaiur  fundi  pofieffiaf 

•    liic  Itiri?  "pVgeftoruin  prp  fir*don4"  ii^  fitb.eb5tur,  L-^.^.J:  h.  quia 

,  ijccvfpibat  '^bflTeffKMi^m;  vacuim ,,  Ijm.  Dh^  Pdfent.  de  Jure  e^fts^    -    . 

'mPfdfdSi:'^.  V %f  f  tp., ii -^..i 3.  «  J.Uro Codicis^ ^Qire/fio  vitioia  eft» 

&  iiVftar  fpOiir,  Otuie  dpThimi?  ifanqu|in\  fpi^Tiatus  reftitiii  Jebet,  cx 

Lf.CdeAc4^'velmin,p«JfOn.Tar.d'J}iJp,Sf.^;S..B-&  .,  ' 

'  ( 5")  Si  qUiiiTem^fuain  py nes  alium ^isj^ifteoiem  vi  auferat ,  licet  ilJs 

P*0.fii.  norii  rantQm;^iIKco-^-?^ft^itue^f!,jaeb^^^ 
\^t.t^}^i^dev^f^^^^^ ;  ,: :  ;. , 'v ;^ 

XoCCEjrJWR.  CONTR.  P.  II.  • 


XH  L»>.  XLtH.   Tit:.  XVll 

( 6 )  Hoc  privile^tn  r  quod  ibotiatus^ance  omnia  fic  refticoe&-  j 
dus»  Juire  Qnonico  excenfum  e^»  ajunt,  ad  omnes  caufas,  &tes  ] 
eciam  mobilesi  &  ad  tertios  bonx  fidei  poffeflbres;  in  Can.  hfyh  j 
ugrandn.  ^.Ci^qu.  i/  Vid.  GaiL  L  2.  O.  ^^ . £erl  P.  t.oBcl  n.  V^  \ 
rum  nihil  novi  hic  conftitutum  eife,  ex  infpe^lione  apparet:  Ite- 
f ub  ibi  in  genere  propotttctir ,  j|^//tfiih(ir  rr^  ep^  qucacqijt 

generaliter  in  Jure.Qvili  refercurt  tie^ue  tamen  tationererom 
fhobilium ,  nedum  cbntra  tercium  bonae  fidei  poflellbrem  eo  }i> 
ledatur.    -'  '  . 

Denique,  &  (7)  c^ttaifn  contra  deftfrientes  interdii^m  JureCti  ^ 
vili  datum  eft,  laut.M.  de  Vi  arfima.    At-Jure  Canqnico  emc&^ 
fum  iliudeft  ad  tertios  m^^fidei  poiTefrores»  in  Gap.  S^pt.\%X 
de  Refiiu^Ql  ut  fcii,  fpbliatus  concra  hos  quoq^uc  ante  omaiai^ 
ftituatur. 

Atque  ex  jatn  df^is  fkcilis  erit  decifio  difficillf^m^  alfas  queK(K 
fits :  an  a6Ko^  Can.  Redin^anda  &c^  diecur  CQQtra  tertios  pofo* 
Ibresi  ^m  bona  iidea (poltatitfe  rem  teneiu?  %i  aii  concra  hc^qao»  j 

Jueillicoreftituaturfppiiatus?  Quod.negatur,  ff)  qmacertitpoS'  1 
^({bres  non  fpoliarum,  nec  de)iquemn&,  adeoque  aSipne  exd^ 
lii^o  f  qua?  perfbnalis,  convetiiri  non^  ^jDSint,  poena  enim  iu<)$  te* 
net  aucores.  Sed  &  (2)  nec  ex  verbi»  di^i  Oinonts  idfequitu( 
'  utpoce  ubi  in  genere  filteoi  dicitur,  bmnla  fpdliatis  redintegtv)' 
da  e{fe  1  quot  re^ula  itHcUigtoda  eft  juxca  racionem  Juris  Civili^ 
ut  redincej^racio  illa  fiat  afpoKante,  non  a  tertio  bdnap  fidei  pos- 
feilbre,  qui  nonfpoIiavic»indequenihiiredincegrare  poceft.  A^; 
cedit  i^)  quod  ideb  hfc  Canon  ad  bona:  ^dei  polSc^rem  exoefla 
non  poflit,(^u4a  nec  de  mals  fidei  pofTefibre  ia  ft^tuitY  fed  ^lt^ 
de  ipfb  ^ohanee.  Tahtum  enim  abeft,  ut  vi  hujus  CanQnis^" 
dintegrand^e  fi^Yiztxis  concra  terduin  ttialae  fidei  p6£feflbrefn  r^* 
.  tuacur ,  uc  hoc^o.  demum  annis  poft  iilum  Canonem  noviterifl^ 
troduAum,  &  canquam  fingulare  bene^cium  fpoliato  rrib|icuflr 
fit  in  €ap.  Sspe.  X.  de  Refi.J^ol  quod  abfurdum  fuiflet,  tf  fcoliata 
id  )us  concra  cercium  maloe  ftdei  poileflbiem  jam  ante  ex  unr-  'K^ 
i/i7f/^^^i/^  competiifrec*.  Apparec  ergd»  contra  bonir  ^dei  po»- 
fcfforem  agi  ex  neutro  capit^  poffe ,  nec  cx  Can.  Bedintegt:ander  ^ 
ex  Cap.  «ft^r.  quin  nec  male  fidei  pofleflorem  eix  Qtn^Redinuff^^f^ 
convenin  poife^  f^d  id  demum  d  Ctf/.4fif^^«  conftitucum  cffe.. 

At<|ue  id  quoque  tiSadunt  Gas/;,  t..«.  OkTJ.  i»*n.  Fatrie.  in  riftf^ 
ad(ktLd^hSea2^AUmh.^eM.mU6.^    n.^.RHm  L^Cenf^^ 


0E   Vl    Et  Vi  AniiAtA.  flf» 


num.  I  {.  illamque  fpntiaciam  praxi  obtinereak  Mod.  Pift.  Voi.in 

Ec  in  hanc  fententiiim  incoatradi6lorio  hum  eft  in  Curia  Halberw 
fta^i^nficif^  cafufa  SReiiiberff;  contra  ^rot|m,  d.  i*0£k>br.  170^.  quc 
iieiKeotia  confirnuita  fuic  d  3*  Maji ,  1708.  Equidem  tn  caitfa  betf 
<^iti|ft0  0!>^<«^^^Sf  contrt^fett.^dmbMrS/  ctiam  tertius  poireiR»^ 
condemnatus  fuit,  &  hic  annuos  redacus  ex  moca  antece(roruni 
non  fedutos.tanquam^poiTeflbr  rei  "reftituere  coa^tis  fuitt  idque 
per  tres  cooformi^s  lententias,  d.  30. Maji»  i£9f •  d.  4»Febr.  1^97% 
4*  aa  Jan*  169^.  at  mep  }udteio  fuman  iojuria :  nam  licec  ex  fua 
niora  rite  condemnacus  fit ,  non  tamen.  video»  qui  ex  mora  ante- 
ceiFoniai  conveniri»  &eatenuspro{poiiatore}uu}eri9  vela^lioex 
CMMiR^dmtiffr4md0$Am^^  Beoebua^qitadratdliatum 

jUudlmperacori$»non^empU9»{edLq(ibus)udicaraumei&;  fed 
&  in  concurfu  pTflDjudiciorum  mtiiis  ioiiftitur  latioai  J^ 

'Lib.  XUII.  TiT.  XVII. 

U  ri    POSSIDETIS. 

Afpirmatur:  riam proliibec pnttofi  qiio miniif  aliquis tut0£4<».^^,jy^ 
poirefliont  uti  queat»  adeoquedatuf  ad  pofleilionem  rednen-verb.  mm^m 
dam,defendendam  occoniervandam.I^  i.  JT.  i^&^b.  MUmf^fif^ 

O  B  j.  J.  6.  Infi.  deASi^  pro  poiTeflbre  rei  corporalis  nullaaftio-^'* 
introduAa  ifie  dicicur ;  nam  tutus  videtur  fua  poifeilione. 
^  1Ke8>.  Ex]>teireibiaddicur:  ite^im^r^^;  cafusilleanusatttem 
eft  hoo  ipfum  interdi^Ium  uti  pomdetfs. 

<^,\^*  JnJm interdi&um jii redc^ 

NEG  JlhrvR  >  fed  eH  p«r^ntl^  $  (jtiia  oriair  ex  vi  curbadvj.adepque  i^^ 

'    DissENTix  Lsuffr^h&Bacb^  V,i.pij^.tS'tlh  f./r/J.*.&putant]j«*.  •** 
turbatloaenihic  non tonftderari.  utdelidunf ,  quia alcer n^at»  &^' 
^turbartt»  &d  uc  aflertionem  pofle/fioni». 

Re s p.  Aa  a^o  tx.  delino  fic^  dependet  ex  intentione  aAotis» 
^n.  ek  Qj^po^e.r^i  quia  alias  pauoffimc  a^oiiw  «x  ddlAo        '  - 
^itt^ioirt  .■  r- 

-•.••    •:  •*-:.•...:     •.••••.■•  -.  ■  -■  •  > 

Ttt  a  Qv. 


5.1^      Li B.  XLIIL  Ti T.  i5?Vlf/  U-t  L  ©^o^Si d  eti s. 

Qy:BL -^ 

LMMt  tsf  f07  WfEGAWRV  qwJi-^i  datuc  interdiduai  de  vi*  Sed  &  Koe  inver^ 
verb!  «;«  IV  'ai<ftiim  eft  teciiiantte^effiDfiiR.  ti.f.  iJJiJ^^^^?*  dcifeatt$. 
giiMmJijeap,  mxa  noti  igtt  «d  retinentbm  «^  fed.  recArpeFaihdliin  pcfiTeifionein»: 

w  0»jc<i)  £.17-  deAc4jit^'Melawutt.p0f  Ubrrem T(^>ere  vfdetur,, 
qw  ^tttehemihabec,  adfeoquee^wn1"(^ 

genetej  tfliuin  bpnis  res  illa^sflevidecHrV  ttbnf.tahiefi  vereres  Hlfr 
pairidatuKhi^cttirfitOriYi^.ii;r7  irox:  my?ir;«  nam  quoddeic^u^. 
defm^tpiiillde^e;  cr^dittn^  in  L  "^^c^^^de^^^Ui^amin.foJfl  • 
f  jb^BjLi^iy}  A»  j.itf,  g.  deAcq^if^wi^amm  f&Jp  iiW  qui  nondodet 
accedcrevdinKCti^pi>i[r(^  -- 

R£$p.  Imaagkundevi;.  quiayeredeje£tuseft,&propteraecQ(iL 
luolentis: privacurfuA^poAeiBone.:      ".^'^  •^'^    I 

O B j.  (3 )  /h. 23^. |fe ]4£^u{V^( ffmkt  foff: uhf  i}d4Videcur naflus. 

poflellioQem»  <qul  ibrim  refiiqiiere  cebecui?  ^  cum.ergo  (poliacor  ift 

^in\ititta>bbiA9t^%li^V^       naail^iabair  pciSyiMieni' 

,    Re$b.  Notv  v;Hi5«^r  na<2^  fjo^R^oqwiftflf  rpfCji^  ^  ^t<)f9aii|0> 

'  \      \       na^u^e^ceroporaf/aci!^  poileflk^^  o^jlli 

1.  wmediisrecinendx^/bii  recupfxanfi^v.^ebec./  j 

9?i^i(4^  tJ  3.ir,^*\ubvOTer9ue  defejij(|4iwr,,-ec& j^ter  vi .ft)Geritk 
I.  ^  adcdque  eti«^4pjf|4usT^  ;jv^    •      #    :   -^u  .  i 

p.Btfis gj.,  T^gi^dc^jV^ W^     noa  cki.vi  «JejwJla;  -ii.^nx .  cvm^^bi^ 
uterquecficacur  poihdefe,  nonjdpocprif^i^eiiig^i.dei^QJ^j^ 
qpi  (jlefinic  poflidere.. 

..  ■  ■■■.:  •■  ■^■;0r;)^^f;^';^%^/;K^^^ 

4w»#*^.;;i.iI>ESi>.  EftfervicusrefpcAudoinihij  dtre(^i^hi)(5lem)^mirh^-jnFr 
▼erb.  N#A.  11:  ?itieni;&ddrmaQs^&r«m:,  &  icadirerre  di^^^  iA^8$.§/ 
^d*«w.        4&<L#;luv;Aimi<inftdkdta^ 

;  illa  fuperficie  canquam  re  proprla »  ynde  aclio  qupque  in  reifl^b^ 
i.i. i^..i'  3,.  4: 6.  A.  nejnini  aucem  res  propria  fervire  poceft.  Sane  fer- 

. .  .-  ^ »         *  i.  ::'r     '     "  '  .".         vititf. 


.-^  ^' 


wttt^  perf^nalis  poA^il,  qmartanruin  cjiMit^uor  funt  ferVitutes  pqfJo^ 
nales^  nec  r^^iv «  quia  hsc  (ine  prsdiis  non  conftituitur »  §«  3.  i^^. 
[  Sefnjit:  UnHe  nonconieflbria  hic  datur •  fed  quantam  vindicatio. 

1>  Esp.  Speaiai^  in£ei;di£lM.m  yx^  p(^fii<letis  deeiuatyor  ^bus,  Su^ 
*-^  petfiae^itrheYh^ aqu£du&uSiaq)i£hauflu da«im-6ft.iaf^, L.  1. §,2* 
k^  De  fiiperficie  ideo»  quii  hsc  Jiutet Civili  nihil.aliud  erat»^  quapir 
oonduii^iO)  velemtio  ufua»  indeque  vet  piane  non*  vel  folum  luuip^ 
tfK>ti»iem),^l^fiki€^Cf  -L  r.!^  1.  ifc.  L.  j4-7>  wj^ »W  f§JJl  At Prctpr#^    , 
fi.«iic^iiin 'peipetuumt  auc  QauA.cotgpita  adJongjM^ 
fiiries  tocttv  oiic  veiidica.eflec,icpnft3cuit  )jQfte)t(^^  in  r^r.eQqui^  ^ 
nomine  imerxli^lum  retin^ndae  deditf  Z.  i.  S-  ^?^  qb  «i^ionem  in  remif 
£-'i-§l^  omniaquddbQhentiUtiiflptnroec)^ 

.  UtiIe,quaE^ffefll^4i|cicuc4ia^^  emmHm 

q\m  in  interdi^lo uci  p^fnderiavi^  1 .  §.  a. b^  at iiie»  qjAi  eo  ihterdi6lo/'^^* 
.   urivult.poffiiiere\leb*UA^S:^».;t*i^^ 

«tKoc  incet)di^b)m  n<Hiid|carf  :^fi^ei>qui  goiriqeuidx^m  nECiiU^^^^ 

Obj.  (i)  t.*3^  i^.  ji/iioS^.fecmiispi-ktif^  Cfndu(imki  XJtt  pot^di 
cjjmdua»r  aucOTi  .4\p!|i  p/[>girl§r. , 

.  -Rfiifc?;  Jjiim Gis}A*»«.53WfJii^9  .y^i^^prxtoriQ  Jure  faaum.^ft 
jufinre.  , 

O  B  j.  (2)  L.  15 .  §*.  1 5.^^f  DamfK  in£.  ibi :.  ^iz/m^  ( fuperfidemO  jf^i*^ 
pn^ere  nm  poj/it.      -^''^"    :    T    .:;'j:.;r(.i 

R.^*?  !?•  nil  J>^^^Jy^c  jftr^af  iciiry  .f^d^fuperljfire  «riiiifn  frtnp .  fii 
quis  in  pytf  mY^nprL  imco^^^  aed/umcipittaCu^f  ^tnc 

enira  noivpc^ew pbfl\diBr^ildei^iiitv  V7^^ . V, ..;  ^^i    . '.  .   <1  i 

'Qy.  W  M'0dtiitmet0t.  icefdtime  finj^fim 
.cif-j ..7-  pemofm^u  ..•:.•••  ,    ...k.. .. .-. :  ,-„ 


v;;-fi 


-    •-  '  Ttt  3L  ^  Resp. 


jrS     LlB.  XOH.  TlT.  XIX.  Dfi  iTINfiBLE  A<:TU(ii  PRIVATO. 

Resp.  Loquunturdelocacione&emphyteuiii  ubiidmfpedc 
eft  conftitutuin* 

LiB.XUII.  TiT.  XIX. 

DE  ITINERE  ACTUQUE  PRIVAm 
Qy.L  Qumamjif  rstio  hHJHs  tftidi? 

Rfi  s  F.  1n  idnere&  a£tu  fpecitii  incerdt^  ud  pofltdetis  opus  fiiit; 
auiainiisnngularisraaopofleiriomseft.  Nam  (i)  nonfufiicit 
quodltbet  ir^r ;  necenim  ftatim  poflidet  Uer.wxi  it  per  fundani^quja 
id  varie»  &  jure  famiiiaritatisquoque  fieri  folet«  £«4^.  deAcqu^  md 
atnith  pof   Et  iiapecus^ quoque  sgit  per  aiterius  fundi  viam i  pos* 
fefHo  ergo  demum  eft,  quando  animus  eft  eundi  vel  agendt  ftiie 
fervitutis,  dequo/qUianonconftati  f^ecialiter  hoc  titulo  conftica* 
tum  eftv  iKpoinderei/^r  videatur,  qui  hocanno  30^  diebus  itineit 
ufiis  eft.  Idetnque eft  in  a3u , £•  i. $. 2.b? Sed &  duo hic )un|^air 
linterdi^*J<0  deufu,  (a)  de  )ure  reficiendi  e)us,.q\ii  jns  ferviDias 
dooet»  X^  S^i^  i3«/E»*  cui  cbhfl^ret  qucftio  proprietatis. 


jyijfintit      lO[^^^  Lauterbach.  h.  interdi^  de  Mnere  a^que  vocat  ^mRy 
ZMm.fMz.ik>o.iJt\  reaks:  namnequeaclidnesfunt^fedinterdiAa.^nequeredes 
veib.  4^f«    funt*  fedperfonales;  unde&tantumcontraturbantesdantur. 
fiMOt.  o  B  s  T.  Quod  caufa  proprietatis  dicatur  condneri. 

vS'!iI«#^''    Reip.  Nonfempercondnetur,  fedtantumincafureficieadit 
t4Miit.         ^  ^^nc  caufa  proprietatis  ex  condnenda  cau&  per  interdidlum 
dicitur. 

LiBiXLIIt  TiT*XX. 

DE  AQyA  COTIDIANA  ET  iESTIVA- 
Qv.L  QtMnamJlt  ra$iohi4JHiUtuUf 

RBSP.  Eft  hoc  itefum  interdi^um  uti  poffidetis,  ubi  fpecialis 
pofreflionis  rado  eft , quia  dubium  erat ,  quarnam  aqua  ilt  cffivii 
qusnam  coddiana ,  hoc'  deciditur  in  («cfend  dtulo. 

'     ^,        Qy.II.  jdntiyqmhac/iliatvufHsefl^atUeti^n^^^ 
hyeme^,mikb(Kirttei^di^Hmd^ 


JLig>XLTI?,:TmXXlV,  Qgoa  Vi  Aut  Clam.       51.9 
BGATuk;  quianonchiiDpoteftdifcenii»  anfitceftiva.  i.conffff!^^^ 


V 


NBGATuk;  quianonchiiDpoteftdifcemi»  anfitcBftiva,  ^•«•^"?J3b'?. 
tantum  seftate  ducittlr;  ad  boc  eniro  jequiritur,  wthyetnein-fcif/     ' 
€ermi(&fit:  ied  erit  interdJNflmn  dte  aqua  quottdiana,  idque  dire? 
Aum.  iSaneadeonfvetudinemrequiruntur  ad  minimnro  dupa£{u&. 
&  maximecum  ferviensexcipitt  hveme  nonfolereduci:  neceflarlo 
crgo  tota  hyems  intermedifteflbaebet  yid.L  1*^35.^^36«^^^ 

LiB.    XLinr  TiT.  XXIV. 

QJJOP    VI    AUT    CLAM. 

D  ESPONDCT  Dn*  Par.  in  Di^.  de  Pnefcr^  extrMr£ngria  6rc  &^> 
*^  bis^veriMs: 

Fi  igitm  utt  vel  £K:€re^is  dicitur»  000  taatum  cum  domino 

|>rohibentefiicitf  fed  &  cum  contradicere  volentem  ipfe  deterrtie* 

nt  dotoie,   L  7* L  25«  injln.  jf.  de  Adqu.  wl amUi. pc/T.  Li.§.  fhU 

.'  h.2.fflQuQd  vi  aut  clam.    Nec  infteren  verbis*  an  facto,  v.  gr.  la^ 

piUijadu,  perfe^  .an^per«Iiumprohibtteritt  d.Lu§^6.&/ifa^ 

modo  tpfius  oijentts  dolo  fiat »  arg.  iLLi^f. ^ 

Clam uti  velagere dicitur ,  notv modo qut j:ltm  omnibus ,  (cd 
&qui  ia  omniuin  confpo^  publice  s^  vel  tidturj  fedcelatp  ta^» 
meneotcujttscontroverilainvelm^uitf  velmetueredebuttt  adeo» 
que  cujuscunque  intereft .  L 3 .  ^. pcn.^&  $Ui.  L 4.  f.  i^d.  uti clatn 
pofEderedicitur,  qui  publiceingreditiirpoileirLonem,  fibd  ab&nre 
vel  i^norante  «o»  qut  poflidet,  v^l  cuHis  contradi<9ionem  timuii» 
i|ut  ttmere  debuit » /.  6.princ.&  §.  ujfde  4cfu.  velam.pojf.^ 

Reliqui  enimt  ad  quos  res  non  perttoet^  fciant»  an  fgnorcfni^  ^ 

nihii  intereft }  cum  negotium  cum  iis  m^llum  fit  f  (ed  de  ejusiblitia^ 

'  pvientia  &  fcientia  quteratur »  de  cujus  re  wgimv  •  feii  cuius  inteF^ 

t  ef^»  vel  controverfia  ialtem  metuenda  efle  videri  poterat,    Its 

.  claiuiefiiofi  huptia  dicunturt  ft  pater  ignoret»  etit  i»  confpe^ 

orbisfiercnt».  i^uiadc^itristaiitum  icientia^&confeniu  agitur.  ut 

adeo  clam  fieri  m  jiire  dicatur  lefpeAu  e}us»  qiiera  quis  oon  debidt 

celare;  pro  fitbjeAa  feil.  matetia»  ut  loquumttr;  ih  Jure  enim  inr 

fyicirar » quiddebeateft  vel  fieri.' 

Qu}n  &  ilie  clam  ftcere  diciciir»,  qiH  adver&^ro»  qutd  a^hmiff 
€t>  denonciat»  fed  tumrcum  iscontiMicereno^ 
iion  iacit  eo€e»]>ore»  ^iiadeQunciaviti;;  atttotilcare  ac  &bdoIe 
depsnctat»  auc atits dok> &dKt,  oeprofaibeatur>  L$.princ^3.M^ 

cm 
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petuo  agttuT  in  Jufe.'  ne 'doaH»K>,  rd  uiU  alii,  ct^  inie^^ 
poterat*  fvculcas  contudic&idi  jurisque  fiii  tuendifj^o-  atrerittt 
jtnpediatui;  '      ' 

DE    PRECARIO. 
Qy.L  Qmsn4mMidUi4twrpric4Jio? 

Precario  Ule  uritur,  qui  non  ex.ul|ocontraaM  «■paetor;  ty . 
tantum  ad  prec^s  fu»  tx"  foia  induigend^  ctufe,  q<u  rdgattts  eft*|» 
concelja  iitiiur ,  L.  i.  /riw.  L  a.  S./»*.  "^  if  Precar.    Precmu  m  igf. 
•  tttf  nuUo  naodo  eft  «oimfttodatUTn,  quirt  necpa^im ,  aut  ulla  con- 
>  tra^n^S*''»»^?®^^**»"^'  '4^  ir«<^.qui«  ndncbirtfiftit.duoroQi  coiv 
Tenfq.;  ■fe^  nudis  altcrius  preclbu?;  *ne(fire  fft,  eum^arces  confen- 
-  tiui\t,  &'C^nfenfutiegotiunrineunt,  fedfeurtifte?,'  ot  tenerer  {ilk 
*jem4i66ai,Tbg«rralterannuk«</Zi.  t.prine.H.L.2!§.j^. 
V  ^lurimuun  autem  itTitreftV^ltwesiie  conferftiant  iheandem  renj, 
tde<^que  confenlp  negotium\»ntt*ah8ntk:an  •ftertannJnrTo^** 
"&  riadis  precibus  «^at;  edi^&  tunfc  »irc|Uis  cdrii^fas'  rVtteaJnii?. 
'^aiti  ^iii  rogat,  rfan  habet  artiii^tfm^aUe^^ius  obfigsmd},  fe^e<*orf 
iy:arioeju,S4r'bicrib'&liberatlitati  tem  n>tam  relinquendr : '  tprod  pa- 
tec  antiquo  ^deicommiflbrum,  quae  v*terbi$precariisficb!mr,  exem^ 
plo  i  antequam  le^  fpecialjfer  vis  obligandi  iis  trJbuefetDr :  rario 
eoim»  cur  fideicoromiiSriu*  ndnfoerit  bbligatHStd  Vem  praef^ 
t|am..cf«,'qaia  rogatu»  tamUm  fiierait,  rfoiliufrus:  (^ietn  atitem 
quis  rogat,-  6jus  dbligandi  5i.cbgendi  animum  non  habtf;  &  «Jccr 
ex  eb  faitem,  qtiod  precibus'  aonuit,  noncreditur  fe  obfigari  vo- 
fuifle  i .  qui  inimus  obligandi  camen  fem^er  apparere  debec ,  •  i.  ^. 
%ii'ft.l^f  Oh^  &oii.  ^  Atque  id  traditur  in  %. i.  liHfi.  drftkekomm. 
"Urti^ixs  verbis f  (Manemo invitur  coiebaturprd^areid,  c^^tkroga.    I 
fUfHdt:    ErpJbi:  ft^artuOo^jurisvinrulo^pdtakimkptidvrefffram,  '^ 
fui  rdgaf/dnt'M'  ^  iortttttebantur.  •Acoedit,  quod  omne  jus  ex  dtfpofi.    i 
tionejoriatur ;  qua  fcil.  legem  quis  negotio  dicit ,  L  no.  fde  Vfrk.   ' 
J^gn.  L  20. 5  i./  de  Po&.  M:  Lr  %.  s-f.  de  Pa&.  verba  aoteOT  pre- 
caria  rrbn  func  verba  dilpofitiya,  §.  pen.  Ve*f.f)ire^a.  Anft.Je  Sinr. 
tekperjid  rel  Vitfiit  fc.iLicetverborttrt  &  loqiierrdi  frfrio-  eft.  'Alia 
wita^vtiit>ifmit,"<ittibusnafr«nwi~4lftrrrau»>  tdgiHiwis;  rnbnc- 
'"'■■    -  .  ■-.•"'  mus, 


fmu,  )au^drnm,  jocamur;  aVa,  quibtrs  volainus  ac  iubemus:  hac 

<bIafuntdirpoficiva,exquibus  jusotimr«ni(I^e)caliisquoquefi)e<        • 
dtli  tege  jusconftitucum  ftierit.i    Unde&,  <fi  ro^oci  feu  precanci 
quis  annuerit)  nullum  negotium  contfaluciir,'  nec  obligacio  inde   ' 
fiaf<:mir»W.L.i4. 

'   Neque  OMTAT,  quodcommodatumouaquefhfpecieklibera- 
Ktatls  & beneficivim,  quod  nemini  obtruditur^  ftd  rogand  &  pe.' 

tend  datuir,  £.  17«  §.  3-if^<^m»70^.S-2i»/»' ftf^- :^/^.i»0<^r/ ^0ff/r. 
_jlbl  L:f9'f.  dt  R*g,Jur.  Naro  in  commodato  eft  animu^s  transfe. 

rendt  }\irts,.  fcil.  ufus  in  atteruni,  &eo  ip(b'(bi  obligandi  ad ufum 
(^rrfiandum  \  adeoque  tfuw«A(ey/u«  quooaam  r  quod  eft  unica  obli- 

gjationam  cmfk.L7.%2.fdePa^.Conf.Di/pkt.iiejfur,ckeaaS.m' 
ferf,S«9.\.  Idqueexnominetfoffimirtfiirr/conftat,  ^uojuregentiuai 
ligQtficatur  negotium ,  quo  ufus  &  commodum  rei  inalmm  transfer- 
tur,  £.  v>%.finf.de  Precar.Unde  infercur  animus  obiigandi.  Vid 
J.l)iJj)ut.Se£f,t:$:%t.  ■:  .' 

.  ..  Eademi^tionefieciUudobftatfqtfodicanecexdonacionevidea. 
tui-otiri  obligatio,  quae  &  ipfa  eft  mera  iiberalitas,  l.^9.princ.ffide 
ati^t..  &  ad  nudas  preces  alcerius  fieri  poceft  vel  (blec.  I^m  ex  do* 
ifiKione  proprie  non  «afcitur  oblfgitio,  fed  ex  pa^o  de  dooaiido  s 

,  ldqueide6,quiafpeciaHlegei(tconiirmatumeftadproducendain 
t^iox^ta,  L.^^>Sfin'f.dei^t.%.tJnfl.eod.Dom6QvatemeA 

«nodu8ti^nsferendidomidii,quovoluncatedominiresip(ain  alt&.       *. 
..  rumtransfectur;  idquodYatidni&naturaemaximeconvenit, $,.40.  ^ 

.'f»/?.«^ir-Xirf*. /?iv:Translato  autem  dooiimocercumeft,  donanteiia,  a 

^uor  ^wfD»  jus  abiit ;  nihil  repetere  pojTe,  aut  donadonem  revocare 

«^  qujffjam^aUanafaaaeft,  £.  1.5 /><>»./</<  Pr^car, 
!    -'  Haec  omnia  itaque  ex  cau(a  tradendt  apparent^  cau(a  enim  eft, 

^itseanimum  ioris  criansferendi  &  fui  obiigandi  e^primic ,  Z.  3  i.pr/»c. 
.  ^W!p/frffw,ifoi».  Ethinctamaccuratainjure-caufarum  cradbtio  '. 

4»K^it^htiain<liftin<aae,&norainepTer»quejfnodefinit«:  atic 

iegib%Sieonftitute,  ut ufucapio :  aliar ipfa  natura fua  patenc ,  uci  foUi- 

^o  rei  deintae  &c  deqiiibus  hic  tfa^ndi  locus  non  eft. 

• .  (^idfi  igitur  re  ad  alterius  preces  ipfi  tradita  caufa  tradendi  cx.t         *- 

pceflaiion  (it,nequeapptfeat.  num  prp  dbnadone,  auccommodatOk 
-    tnproprc$c<yri^habendum?->  '    ."    .'    .  . 

RBSP.i  1n'dubiopr^e^utevideri,lndncotemDdatum;  quiajuris 
tAnsiitio  fa^  cft ,  iSc  pi^dbandaab^b,' qut  ius  iliqubd  f^^^flerit,  per 

.   .  A    ■'    ,■    '  «^-    c         •  Uaii'  *  •••■     vuh. 

'      CoceEJt  Jl/R.  CONT».  P.  II.  '  ■\      ^ 
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.  pul^. liec oblfgaud prsTutnicur »fed  magis libefatio»Z* A7*ff^rOH& 
iiS.ic^B.X.  dcTrohai.  Multo minus  iuque  donatio  in  dabio prefu- 
iAetid2LQn%^l(.typrmi^^^de^^^^  \6.  Ceod,  EigoinaiQtnguofi 

negociumeftidic^iTiuSj  eil^precarium*  ^ 

Hinc  igitur  ex  precario  nihil  iuris ,  fed  fola  pofleflioin.accipienc^a 
traniit  t  Z»  a.  %Jln.  L.  15.  ^.ptn.  ffl  4e  Vrecar.  Unde  etiam  dft ,  quod  ncm 
«iflio  prbprecario,  fed  interdidlum  a  Praetore  d^tuin  fit»  L.  1»$.  \.if 
tpi.th.det^etflT.  quia  fola  poffefno  repetitqr»  quar  pri^inde&^ 
translati  efi  ,ip)ft  aucem  ea  poifeflio  corporalis ,  qya  ^ccipiens  c(v* 
pore  qujdem  pofljdet,  fed  alii^non  (ibi)^  ^.  JS-S-  4.  ^.  6.  \^.%^S\e^^ 
fic  i.6dittin(?le  niagis  in  pofleflione  efle  dicetbr .  quapi  poflidere,  <rit  \ 
2. 10.  ^,  I .§.  de  Adq.  ^eta^i^affMj^c  admictimus  diiliijitionefiijpofli- 
inentitiam  Dn.  Laucerb.  ad.  titff.  de  Precar.pa^,  604.  (mxyamifof 
^dere  prfxario  acciphntcmf^Ji  ^ecia/her  rqgataJiifQjfeJ^^naweliii 
ijuadpecrkionc,  riec Jege  nHcicur »  &  natyrae  prveccWjaKpugniJ^ 
* '  H jfic  dehique patec ,  quod  precariuin  pro  lubif u  flii^iifts m«n<i^ 
tis reyocaria.aonjiino p|oiIic,&#ur poflic, £.  i .  §.  a,  Z„a,  ^,2.ffdeffti,  ■ 
IfciL  qula  accipiens  nihiiin  eo  }uris  habet  >  quo  repecentem  oominufli 
repeireire  pofllc,  fed^^oiam  pofleilionem » quse  fa^i  eft»  &iiQfmQio 
'bmniqCie  juri  cedlc:  i^uin  »qu^  ne  ob^igacioauidenpi  inde  oritur  CQB^ 
'tJ»dpminum»precibusfaJcemiinn^^        Undie  poteftilletepetstt 
irem  precario  coiKeflam^  adeb  ut  jpie^;  p^^iliHD  vateac  m-concrariuft 
t.ixprinc^.eod  quia  pa<aafdqiiuncur  na,curam  negbciorumk  quil)» 
«ccedunt,  exemplo  dcpoiici.  L 1 . §.45.  &a^' ff'.  uepofl  .,■ . 
^  'Nec  movec»  <modex  preearioTinoq^uea^io  prd;fcriptist¥jtfi^s^ 
tur,  iw  L  i.  §.  %^pde  ZV^-ftfnadeoque  iriud  incidat  in  ipecjem  c^n» 
iflus  !nnominact.  Namcercum  eH:»  ^nullam  (p^ieipi  coocrii^uf 
innominati  referri  poilc  precariumj  &proinde  peri^ionempta^ 
fcriptis  verbis  ivLd  §.2.  nihil  aliud  intelligi ,  quam  n^iionein  in  £k 
i^um»  qudeex  quacunquea^quicacedacur»  &qua  ^o^miocercH^ 
t»gipotell,qubid4nitiuseft,4^jg.Z.  lo.ptinc.ff^Q^in^aul^r^^Fb 
%Jin:1nft.deInterdi3^  Qupd  &indeapparet,quis^j*irjdi(Wtu?«^b^ 
na  fkiciind. §  S-id  §ft ,ex  «quo  & bono, uti  folent d(iHone$in;^* 
1. 1  r.  $  pnffJeiyol, mal  A cque icapaflim  a^ones  in  ia^um  quoque 
iJicjpraric^jptis verbisconflsar»utiii In  13.  ibi ;  infaQumpmatJn^tiant  | 
i^ionemdandam^  id  eft%pr^fcriptisverhis,.  t  22.  inj^n/jibi :  infa^^ 
dandumeffejftdiciittm^idfft.pr^fmptis  veriis^L.2i.inJ^  ibi-  ^^f  1 
irfe,  prie/criptisv/n'hsinuSum^3sonen^d0rl  ffdrPKimfiverk&^' , 
jfaS.aB.arg.  l.  \.prinf.&^§.  tJuna.L%.feoa.  ubi  moa^Qnciicch 
piuotttfy/  -  ,       :   i  /\^  Q^   . 
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EG.  (i)  quia  noncontrahicurnegatfufn^  Oeccoili9)odati,ftee 
.paai,  cuna  animusfion fic  juriscransferendi;  iiJeenim,  qui  ' 
annuic  alcen^^  precibus,  nofi  habec  inioiuns  CeobUgandi.    Unde  ^ 
^).^y59^9Sunque  repecipoc^ ,  ^ i.  §•  i-.c^  3.  £. «•  $•  ^-^^    Nec  (3) 
ai^ibciTilis  dacar  concraei)iniqui  preiiariodedici^.  lAr  h^J^J^S^i  u 
de  Furt.  ibi :  tfuia  tnagis  ad  dotMtQnem  <^  beneficH  caufam  pminef\ 
4fuam di  negotn  contraHi.    Sid  &  C4)  a<^ionesex  concrwta defun^li 
concre  hrredjesdancur,  licet  delidum  quoque verfccdr,  U  ttJL.  49.   . 
'  da 0. &A.  haeres  ejus, qulprecario cenec,  hon  obligatur ex dolo 
d<!fun<fUynifiqwacertu$  pci:veait,LiB/S*yr:A^^^         ^     /'^         ;..    ♦ 

O  B  s  T.  ( 1 )  Zm  aj.  de  keg.  fur.  ubi  precaciuiii  refertur  inter  c6a« 
trt^lus.    . 

Resp.  Tmitatur  natunn^  contradmffa  quoad  preftatiDnefn  ,Jauia 
confenfuseft,  indeque  id  muttiiacur  ex  jure,.uti  alra  poiTeiroria*  flino 
dof  um  pnsftat  is » qui  precario  accepit ,  uci  dep6(rauius. 

O  B  s  T.  '(8),  r:a  §•  2,  U  i9^Sf6'')yl6iA^i0  ^P^^S^l^  verbis  ex 
precario  datur.  ,  ^  .  -.. 

.REsp/<i)Vff^/.>r^A3?.?f^>f.  fi)  A£tk>pr«f«igtkvcr|iiinofi 
oritur  ex  conceiuone  pofleffipfvs ,  (ed  ex  eo»  quod  nmul  id  agitur, 
Ut  accipiens  petenti  sefticuat,^! LL&L.  s.PrdJcfwefb^arg.  L^p 
g.hdeMort.caufdbn.  '   y    ^  ' 

•.  Obst.  (3)  Li.%.'i.b.  ubi  cominodico conrparfltur.  ;  '     '  ^ 

Resp.  Non  racione  formse,  fed quoadufiim» &quoaclef3tm  gratii  - 
fiat.  Atias  omnino  diflerunc;  commodacum  enini  deilnit  demutn 
£nico iifu,  precanum  femper;  ibi  culfxi  levls  prcftacur»  hic  laca« 
V4d^Gotb.adRubr,ffldefrec.&L,i$.%.x^  i' 

Qy.  IV^  ^  valeat  fa^t*m^  tu  freearmmfro  Mitu 

revocetur} 

\Q,  t^fij  fipHt  coacrariacur  efnmcias  rieflocii,  quo  nuUum  ju$  cransfarr 
yEN  tur  i  1. 1 1.  *.  ibi : '  iiuUa  tis  eft  ht^m  emyentioms ,  ut  tem  alienofk 
dmino imi^ poffidertficeat^  Idque ia  aliisquoque Qegociisobcinec 
Ica  cnigamon  valec  convericip,  ne  |>ignusdjftrakacurr  4^  ;4-V/  ^ipt^ 
ad.  La.L  i9.C.deJbijiraffj>ign.  uci  ftec conveifcio,  iie.  cl^poficum 
quandocuoque  repeci  poinc,  L  7;  §«  i.  D^poC 
^^.m&t.  i£;4:f  J^i^T.A.  uhi  |»«r^ 
.1  tRuF«  fQceft^ilvi^lic,&iinani cenecurlIiiire«jS Aalid  :.  . ,  ^- 
.1  .  '      '     Uun  ar  ^  '       .Ql- 
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v«b.ii«Mc/«  XX  Obst.  L.  4.  Xtfftf^  ubt  |»recarii  rogacio  ita  fi^^  qiMdir^ 
muifintis.'    qui  eam 4edijfet ,  velt<t%  motte  e)«Sf  qUi  d^Ci  totli.dicituK 

.  R&8P.  ToUitUr  propter ciaurul»n,qaia tuncamp^usvelienoa 
'  pOtdft»  &  iic  iniucia  cctn  alienani  teneci  eaque  Uticur. 

Li».'X£.HI.    TiKXXIX. 

DE  HOMINE  LIBERO  EXHIBENDO  &e; 

.  Qy*    An  ei,  qui  mter(U^»  ext3Wuorio>  agere  patejt, 
detura^ihadexhikendHmi 

..    \\d,fipr.M..AdexhiB.qit.3;,  - 

"■    '   "      \        LiB.  XLIlf  TiT.  XXXUL    ; 

DE  MLVIANO  INTERDICTO. 

.   '  Sy*  ^hoc  interdi^ugndttm  contm  tertium 

•  -   ;     :  -  ;^         foppremy  ,  .-      ; 

NEG.  (edtantumcontraoppignoraotem;  gubuterquecQntei|> 
dic  de  pofleflione .  in  pariaucem  cauTa  melior  eft  conditio  p<^ 
denm.  ConF.L,{,C.dePvecar. 

■  O  B  s  T.  1 1.  /^  i .  i^.  ibi  £  Stnguft  adverfus  extraneum. 

.  R  E  s>.^  Extraneos  ibi.  dicitur  omnis  excra  diios  illos  creditores: 
ad  exempium  Servianstvero  quaftSalvianiuuinterdii^uax  eftiA> 
tro(^udum^«;f.£.i.5.  r» 

■  D^^atit/tf<:/&m.£.g.9».92.  •   .     .  •  , 

LiBw  XLIV.    TrT.r. 

DE  EXCEPTIONIBUS,  PRiESCRIPTIONIBUi 

ET  PR^JUDlCIIS.  ^     . 

Sy^-  !•    Qumarn  ratio  fit  introdtt^arum 

'       exceptionumt      ,  '  '    '  ] 

attm^fiiii  ^ff  li^Eii;  ExceptioAWnon  fiincftiuiurl»  ied  orijlaefniateftearflri^ 
i^  chukt  M\  j^ureLegttia lULTibbiqtttfd  fi^iusipognibatcku»^  Badint; 
**  : .' '  •;  '  Leps' 


legishiores  ftrfdtom  h^c^itirtolldSi .  4^  pblbtfleAr,  noliiere»  nt 
turbaretur  ItJris  ratiQ  &  ctttinexid ,  fe^  lalya.  ea  dedere  exc6ptiones,: 
Quodin  SCtoMacedpniana&Velfejanoid.ocutiTO  patefc^^ 
^  cnim  &  foemi t\x  teque  aic  ^lli  ex'fbot'antrSi<EVu  obligiibantltr  LL-Xl t 
Tflbb.  fed  jCtf proptef  ap^^^^^^  db ImprddciWani  fe?^ti4>  abufuii 
't&Iuxum&c  inierceffion!^5*ttfutururo(Khlut»^^ 
^ndo  cxceptidneta;  atqUeliac^^diciin  tiMTcxt^  tyatorh 

wm  potuerunt  toUereJus  Civile,  fed  rfer  rnterpretianonem  itideni 
fe6fa  qused^m  refgute  exemcnjnci  qtia?  fum  excepttpnes  Pr^tms^ 

RE  s  p.  Pef  citatioaemi  Vpdt-  ^ftipr  L '%.  t.  4.  nu^Z.  ii|&do'eie/tro  tmi,  /4^;  (fi«^ 
infinuata  fit»-t.yi\u  ^  fo/nr  ^(f:.  yianiktune  4Miiiav«um  ipfoYeiix./ir A>«r  ' 


t»icum>fed&  Judici  iusqu£(itumeftexcrtatione»i|uodpart^coit*  .. 
riwaceseiauferrene^iiieunt:  nifi«etip(eJudexiio|ic,/CgrCifr^ 
'Rip^t.  fdrr.2.  vc^  cit^tm  ntro^fc  corttum«(*ci^^  &.  ^ . 

tnmilIata>6/fy«;^.R»iiffiJ!^f7^:   O^A  '^.  •     ;  .  «^   .'^ 

^v.IU.  Anhodieckg^ei^mm^sfventm  \ 

\      ,  -  .  •  ffinieintU^Jk  ftdlata^  ,      % 

RE  s  p^  Imo  ncc  JureCivjIj  ujta,ipier  li^s.  eK^^ept^ones  dif&rentia  viJTii^tt^ 
fuit  Tota  enim  i:itTo,i^«^<is?rt tl6m's  \(\  eo  eft v  qaddutl iudicinm  ^l  K 


^^  (T/fw 


CQ^kwm^;;ibijfu6que;/ffOTi^ebeat;  £1  io.de^tid^,j  ^**^^'!!?^^^^!^!? * 
.CGqira*M<<^atx)nimalio  Judicecoitveiiiat^^^  pqteft:iiti.excepfi6-  ^ .     '  ' 
ae»  quod  pheventus  jam  fit»  &  hsDc  vereeft  exceptro^ran^entionlsr     ' "  '  * 

iion  dimrt  a  Ucis^pciMfenttrv  qua^  txnSsijfmifmA^ 
-qeccffino^&iiimairc  m^>fxom&mm:pf^^  Msffiktmt^  Jaris  ea 


'  im^rfMi^^iv. 


RE  SF.  Rens  quideny  cxcfpere  non  poteff ».  Iiteni  alibr  pendere;  ^:  ^^. 
.     at  Judexipiepotefb  qusemm  jusceepitpropofifafiiltem  ci  ^^        ^ 

Uttu  3  tatione» 


-  j 


S*f' .-.;:  .'•  TCT..'  M^-MW-iU^^ril-r  /-•' 


tmwe,,Cl^6^tU  Offi if^.Jcm  LiBMjttd.  fufficit  fufqeptio 
<cogiudoi:us>  Tuicipit  atui^  dtahdo:  iefl  &.adoc»(iui  confentit  ip 
^'  JudiceiDv^irariace  lUMi  pbt^..t^  15.  <9^  Uad&ante  flditionemdemuni 
'  iniKatic^petniktituirt  A^'^:  ^^^  ^'^^.  P^H  J^uieK  aditus  |«m  eft,  & 
jfuJcepta  citatiqV  t^f^ue  pEobatur  //r^..^g..  iju :..  ivehpamg  tugMtttm. 
Xdtfua^A&^s  at|i(<^incfa.9ta'ndi  [ud»di  diio  funt;  (f)  cuni  a^^ 
l|idit>4^  Juc^^us^entiii; int^  acl;Qr(Kn5tiudIceai,  qui  «Itertttra  ia- 
yiicomutari  Q^uit»etfi<re)]^p[taittis  i)6nd,urn  iit,  vel  nihii.opponat. 
X%)  CuiD  Judex  qitkt .  gui^atSUis  ^tur  cum  feb  9  j[udice  &  a^lore: 
,  tuhcmulto  nunus  iStoc  tdutafe^^oteft,,  quia  jam  fuit  obligatus:  ^: 

f.  ^. f/».  Jj,  tfw^if^'.  )ex.n(!£one  i^rji^i;  «tAooribu?  ^U^do&ciaet  Vtijj^,   \ 


wwA* 

««b.M<«^*i«r  an  fMtem  per  modum  tf^iepiionii}^ , 

,  jgVf:  Vn.  -^  ixceftiom  fermtdrikinflriciij^ 

^i^t^f^^^^  il  f  riJLM(e  aiM  JudeK  in  firidi  furif  iuifidiavod 

iretfc:  /fiAi  l\  iis,  qti«.$n  iudicium  dei:faicimrar/&fn4ibQUoexpriiii^^ 

;idbnicmQmrioofi»Aam  r   '  «^  - . 

t :j  dE:i:  s  f^  .  bQi^fiiiufi  (|8X0ccepcifliuttiiiiaD|&  Htamccgi&&sum  a^ 

pofius»  fed  in  caufs  cognidone  omiflis;  hx  enim  poAeftjrifaic 

oppQn|.fc^{!^^    .Hodj^^poft '£A;*/q^.  ifav»  oam«  ixc^dones 

pctenitori^  ance  liteo^  CQnteftacam^bpponi  debeac/ilri  (ihc-|udicii 

c  ^  .^     v  tv :  bons  fidei»  ilve  Mdx  jul^s  Id^.f.fai^ii^ 


Qy,  Vffl.  ^/»>  J^  rtffts  fakem  tiffmit  eocie^imem^ 
nesjutnegandQy  ne^  ^^rmand).luem^^.  a^qrfjifts 
fuam  mtmkmt^i'  rem  dMtdeiexeefiiM^ 


FnitMA-ivR  j  .<|uta.a^or  &ndamei»inn  (ue  uKMttoOis  pi^Qiin^M»,  p^  g^ 

k  probanisidebet.'     ;  ..  •     :  .    '.    ^  isme^iSi^ 

|Ronn<r(§pecido^tefhtrai  fiipet  iiadm  vel  co««^^ 

llil^etur.-  '  ,  ■  '\  ■'■■  •  -.  ■  -■  ^  \-    :  'i-    ■  ■  -.  .-i:..  ..J..A  ur-<\  ••,>,?;.•..,{.         • 

-   Rxsp.  Lo^tunir<exciisdeteftibittejusdeiiiadQria»,iiOG|T|^»        /• 


>    DE  EXCK^IONE  REl^ 

Qy.  Ii  -^)? . exctpnehe  r^i^jtk^Md  fp/^^  aafio  tolt^tUr% 

VT  E  G'A  T  id  B«  Psremfii^Diffr.  de  rero  debicdre  iniuria iodicisrab^r ^^^^;  *^,  ^ 

Id-inde  pacee,   qbi^Wn^excepHones  perpetiWi&pemtQfisfa''^»'''"^^*^' 
qttait&  eflr  excepd»  rel^^iirdfk^     9  j^*^  ^^.  fua  ^tiwiu».  fcrft'^^^'^^ 
Junc  ac  perimunc;  m  ^omem  obh|^tionir>efianum •  tca  &  oUigt^i'^* 
tionem  nacuratem,  udlatejami^alibidcmbnl^aciimeft&i?^  > 

-  manifefteconftet  excepcif>nem  non  fuiiSe  pl^e  conceilam  ^  ^d  di«       . 
ferce  reftri^tamt^  cutu$  eitfwhplwfi  Vix  aliud  iO)|aee.proditum.  efl^ 
quam  uniut  SCti  Mocedioftrahi;  4>id*S4^.\^^  ijA^   rAtque;iurc  r&r 
gute.^  quodomft^^ce|^|iOfieiiperp«ufleol%a€kmca 
niraient  exnngvant  •  ix^  ut  foluttrm^uoque i  quaii  indebicum  •  re«« 
peci  pofficv  cfKirrflimo  jure  exprefla  dft  in  2^«  «^.  §•  ^f  £.  4o./f ^  jff.de   ^ 
g$nd.indib.  &quaregutat  omnium  niinimeremoveri  poiteft  re^  fti^ 
dictita^  nec^^^am  ii^de  ^excepam  uOiin^4^    uUatenas  .probiidb 
Sanieehfmfr^otufm.eft  V  r  ptfec  id  f«m<tonini«yirorum  dt^um  jli^) 
^\a4f^^Bathov.Vmi:  4^i.'  Oie.tMferiock  witu.  ie  rW  indthM 
fag.  %o2.  a^rc    Regulam  Hanc  cum  io<»QB  habere»  fi  obligatio 
mcunilis  non  (iibfit,    xrel  Ulam  yc&  Civile  reprobaveriitZ.fiaj^n 
£. 40. pr. dfCimd.md4dK L 9*4^^^ ^.ff.^SCL^MMced.  i<) enim de.feot 
gfatts  addunt  regaix  iiec!pMbant.^'  f^mi^mm  membrum  fi^li^f 
gatio  nicurDlis  fubfic,  ^^emtiirar  mjmitlftimme  eTQMiplis  pt^Qs^ 
pooaum ,  ^u«  oianes  a^oui^a  «lidumf  l»^  ^.  &i^C^  depr^crtit^, 


WN..' 


•^    ,11      -  -  ■     "       • 

fO.Mm  &\SQii  V«,tt.-fmlubk?«ib  «niiB.coblHt*  muli^j  mmcur» 
flemis  obligari  <ex  cpitcfa^ibust  fuis  haturaliter :  &  tamen  (i  ex  in- 
cerceflionefeobiigjverint,  adeo  e3&:cptione  perimitur,  hatc  obU- 
gatio»^iS«itf»''»Ma»r^»&v  m&hiinn»  qussqiaK»|)etere  ^Kifliiatv  i.9. 
£■.  adSQ.M  d.  l.  40.  /y.  */*;Ci»<i  *9^/^.^^.  alterum  vcro»  fi  jus 
(Ciyile  ieatn  ceprobaverit J  iheptum  cft<  ^u»  conftituta  ex<^tione 
pcrt>etu*?&pe»oworiar'  feroper  imprdMaurtqtaobiigsttio»  x^ 
-'manifefte  contrarium  doceatur,  ut  in  fingulariiBma.  Ipecie  SCii 

ftritu»  eftf«J&ipr««tt»a  liqoeiU» S.»-  A  de exceptoU:^.  f^eod.m. 
L.i.Cde precimp.  offer.  necrtiinus  ex IX.tffflf/*w  §. g.y»pr<i,  qu« 
'  ceneraii&f  rtf^autftlur.''  fieenimcxceptioncB-pcrerotodsd  fuanan)' 
n  &  reguiariter  funt  beneficia  reorum  &  in  eorum  favorem  com 
xeffic    ut liberentur  SiexDnerenfiirl pr. /^ ir m<^*  L. a,  ^r. XaJ. 

pr.  /.  fPi^^isPm  ffi  dimd.:¥4'Xfi-9^  «4?.«* '^  SCe.MettL 
fion  iftpdiunM^oris»  utille  faltem  multetur  adionefua,  niiiquQd 
foefcialeWid  «'^  'SCt  I^ed:  Se^.'^  jT.  30-  A^«e  Kb6(ir)  cobI 
fttmacur  eyidenti(IimeexV.X.  9>  $-  pent  Ae  S£t.  JMaced.  ubi  expreft 

-vdiciturVillatantuih-caufe,  folucuwraoiiflepfti,  ^unj.iq.poenamo»' 

'  dicoris  reus  a^ne  iibe^atus  eft  rifl'  verb.  '■  fUdemumfiiiftum  m 

fepeamrM^  «i  panofit  e*edp»rfimT03me.  Metmif4^,-Mf\vn  cemm 

'''dErexceptionemieiiiudlcats  nori  «&  oh  poi^aui.oredfcoris  indO' 

da(h,  iediit  lithimfihisfic,  ab  iisquecandem  reus  cuqjs  fic»  inde* 

eue:.expoh«t«!CUP:  <Qt9ndo  autem.  4ex  x^um  exonerari  voluit 

AifucfGldcir^peciiio.  .taoqiiramnaturA^^Utquetodebiti;  uticenuD 

>Uadie)^ffum  eft  w^.i'jfw*al)i;  N«i^i^#  ejmenare.  ees  /««<«• 

hin.'-  ^i) |demeK:aliar«suia nodiliaia paiecr.NihH interefl[e,.tpfi> 

jure  quis  aitionemoon  habeacv^ni  ptr  cxcepcteneminfinBctdi 

i,.ii2.^R.^&l^iWWer^.  Cumig»turindubirfmfit,a6lioneipfi>  , 

ittceextihda;  nullam  ftpecefle  obligacionetp.redfolufum  qoQQiK  . 

^hquam  ipfo  )ure  inddbicisiD ,  &«bsquex»iuA  fi>lutui|t  ^re^>^  fNa^* 

(bV^deminagisdiceadnmieft,  fi  norn  qutdem  ipfb  ]ui»  pereisorcft  > 

bbUgacio^  fed  &'pev  6^ctocioDem.4nfi(nt0taf .  quia  nillil  itotf^ 

ii L 1  li»;  brobaoda*erga & hujusregute exceptio.    H«c  igiptfi 

cuin.exiener*lrcxcepti«>nnin  pcrpetuarhm  natura  h»denus«vi^ 

fim,  h)\^«hagi8.obtinel»ahtin  exceptipQt  tti  iudtcatjr,:C]4ic  # 

)a'4t9^ma)orts  autoriiatisf«ft>  &  de4t>^rpfC<aieceHS  fpecialicer  td 

lianmts  iiii?am'aittrhmehim  adftru*f0c<Bft.  ,Bcemm  (4)ha?cex- 

Septio  r^h)ud}c^  :inl>i^iQis  obligKiaiiW  .«^ecisetiam.  naciffa' 


.",■.:  ■    ■. 'j  "i,^:  „ ■■.ji'"."' '  L.,-  .''!--,       .  .    '    t     ^ 

(^jtatoHec^   ut. roIqcum.quoqi^Q  r^peti  pQillt»  quia  ill^Jn  eaifi 

adolcvita^qiutatisrpedem,  excr^vitque  in  tantam  pleniinmqp.obli^' 

gattbnis  uucof itacem  y  utnon  tantuminde  exceptio  perpecua,  feci 

^^(lio-jufiieatit  &obligatio  acl  9gendum  quoque  efficaciflima  n^- 

Csacut  f  L4.  %.  ^.L6.§.  h  de  rejud.  L  z\  ^fth  C.  de  e:c€.,  reijud^  L  %. 

C.de  nk.  cred&c.  quoid  pmne$  j&tencun    Qijid  r&ca  iiaqujiiii  ab« 

(ttcdiu8.didluaudituqi|e  videri  poteft,  .4}itfmjnon  fufficere  rem  |iir. 

jiicacacD,  utobligacio  exceptione  fummoveatur ,  qux  fufiicic  a6)io* 

Bie^cacl pleniilimx  producendar.    Rei  condeinnacioiieiii  valere». 

iic  in  eum'  etficax  nQi^  decur;   non  abfolucionm,  ut  ab  obliga* 

tione  liberecuV«  Quae  cpm  omni  ratibn&^  iure  f  oi«9fgunc    Cuia 

«i>im.  a^o  c0icax  non  iic^  tttfi.ex  obligadoQe  iniyca^.&pienifliiRat 

e^^ceptio  vcro,  qu^  eam  elidatf  etiam  ex  dbinus  plena^  non  pottft 

concipi»  qui  cauCs  cei  judicdtx  pariat  efieifliis.plenifluiMe  oblcga^ 

UQnjs^  nec  tamen  parere  pofllk  eflefhis  minus  pleinac,  quee  fub  al* 

t^tc^ponciAetur;  ieu  qui  ex  injufh  (ententia.a£lar  plene  ag^re  pos^ 

(4$.^  non  r^uspleneexcipere?  ^axariecant.ip  nociflimas  ucriusqua 

l^ri$,regutas :  C^i  dacur adiio^  eimulco  mogis  excepciOf  J^.  156« 5.  t< 

deB»2f.  l^.rjh  deX^.  in6.  L.  r.  S*4*  iefuperjic^  :  Noo  debec  a^Wi 

iicarer  q^^d  reo.nofi  permicticur.  Z.4L  de  R.  ^.    Reo  magi$  fa« 

vendumquam  ^oriJ  L 125^  ^^«  Propenderes  nos  efle  dqberei^d 

lj|)er|in4um  quam  ad  obliganduau  i^,47*  de  Ohl  ^aS.  Ca*  X.  ^< 

probaP^2*\Fi2S.    Maxime,  cum  a^r  hic  de  mero  lucro  certec»  - 

l^tt&de  damno,  huic  potius,  quam  illi  fuccurrendum  ^ffG,L:fi9k%^ ' 

C.  dejm\  delib.  L.  6.  §.  i  r.  fu£  infraui.  cred.    Ut  adeo  prope  pra 

fHonftroia  jureliabendum  flt,  aobri  ex  re  iudicata  acquu*!  pi^Bam^ 

obligacionem  I   non  aucem  reo  ex  eadem  plenam  liberadonen}* 

Enim  ypro  (5)  augec  plurimum  rei  abfurdicac^m»  id  quod  decidi^ 

€ur  in  JL  29.  $1  pen.  mani.  L36  fam.  hncifc.  L  \.  C  ie  Condindi  K^ 

^UB^i  qui  nihil  debet»  condemnacum»  non  pofle  folucum  canquftm 

jodabicum  repecere.  propcer  aucoricatem  rei  iudicacx»  ecii  a^lor» 

ii;i^,peouniam  a  &  npn  numejaca.m)  aut  etndem  pecuni$A  bii 

acceperic»  .&  ideo  deSceilipn^tu  teneatur »  d^J^%9K  S*  p^^^.  Hinc 

orimam  conftaCi^ex  re  judicaca  naCci  obligacioiiem  nacuraleoir  vel 

yei.qiKe  eandem  falcem  vim  habeac:  quia  ex  ea  falucum,  ecflaUas. 

debicum  non^fiCf  repeci  non  pocefl:   qui  eft  efFedus  oiili^CiQ*. 

813  nacurali^ »  cum  quod  nec  lucura  debecur ,  po(fic  neperi.  L,  47« 

dewuLind    Si  Jg^tW  ^ifijufta  l^c^m  oricuir 


«•  •      LiB.  xtlv:  TiT.ii: 
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ddbiciitn  mturgle.-on^tifrfd.eitiam  ex  abfolutorid  toHetur  debtram 
Agturale,  &folptum  tded  fcj>©ti  ptrrerit;^  qTTijriutbfttatis  rei \ciAU 
batc ei  cjuo^ue  prapvalct  ^ 'quod  natufafe cRr  dd  LL  rdaue  fieri  pro- 
pter  utrlititem  publtcam  pofle  ^  demonftrdtum  fatis  ett  iJtf?.2.$.  t. 
&fe^.  Idqu6' adeo  yerum eft ,  lit ,  licetaiter  m  tnar»  ftde fit , & 
bis  pecum^m  accepet^ft»  «eoqtie  Sreliiottdtus  reus^jitv  tamefl  autOii^ 
*itaS  rei  judicfftfe  eum  ^ueatur •  ut  re^f  pciffit^  i/.  Z.  i^.  §.  f  ^.  Pto* 
iiciet  ergo  illapltiie  ficiUus  reo  ad  p^mndam  ci  liberatiQDem» 
quam  a^ort.  etram  fcttefto,  arfoblJgatiqnetT);  faciUus^ad  fuccur* 
'  ifeifidum  certtiYti  de  damno,  q^ti^  de  \Mt:x<yfup.^:\iy  Ide^  (6) 
evincitur  ex  alia  teguli 'notimnra^r ;  t^vod  resljucficatt  pro  veri- 
tate  habetUn  Z.  207  itRJ.L%^rde'if$f:^ymi:  -Ergo  debttorpei 
eatn  ahlhrtftus.  nuUo  modo  erit  debitor,:  iiec  inatura;  alias  qiratf 
jte^atum  eft t  eum  non  e(fe  debitorem ,  ncyn^  elllct  terum ;  *{ed  fif> 
fiim»  Uti  fergo,  fi  fecundum  a^terern ,  cut  nihit  aebebaturi  jtidi^ 
catuttt  eft ,  iJ Je  Jp^eno  jiire  credrtor  eft  &  efficadter'  agere  poi^ 
fiierindeacfiveffilHri^ei^elHtumf^  quia  re$'K)d^ta  prci^ 
ritate^eftr  ita  J&  mufco  magis  a  parte  debitofiis  ^fofiitiy  ^imilU 
tcr  (?)  ex  regiib  Lpen.de  jufi  er'jt$f.  quod  ^rarkir  feu-fudex  )«s 
dicatt  etiamfi  injurit  dixerit.  Unde  uti  non  debitor  condemfv* 
tU8»  omni  jure  debet;  ita  multornagis  ckbitbr  abfblutus'»  fiutb 
lure^d^bec/  Accedir  ( 8 )  qucid-fion  minus  triilariiium  tmnfKjtud^^ 
^uc  ar|umentum  eftr  Qupd  poft  rem' judicatam^nifel  ifftplidl 
quftraturt  quam  an  judicacum,  neutiquam  yero  an  debftum  fkt 
£.  ^S^derejud.  Cum  quo  dirtfto  pugnat .  fi  poft  rem  ludictoisi 
idfmc  qiiaerendijm  fueritt  an  natura  debhor  ftt.  Id  i^eroY^i )  pA^ 
fiucWidetrous  indetppareti  quodetdern  ratiofte  debitor,  cjui  ja- 
ravitt  fe  noh  det>ei^ ,  adeo  definit  efle  debitor ,'  ot  fblutuin  ouoque 
repecere  poflit »  ut  omnes  Tatcrirdr:  P«.  Lauierk.ad  tiu  de  cond:. 
PM.pag.2ox.&cofi(i9xex  £.4^  decoisd.  ind:  non  tamum  eadem  rt-- 
tione%  quit  poft  jusjurandum  non  amplius  qurritur,  ail  debifuo» 
fit,'  fed  a«  Juratum,  §.  iL  f.deaSM  $6.  dete^Jfud.  f^d;*tpfo  rc* \^ 
dtettk  excTQpio  I  -&  Qtiia  exceplHb*  »uriSiiu*=jndi'er?fx^eptioftc  fer  jMdi»' 
cJacflB'  compjrrAtur  •  /f:  t.  >  «.  1 1.  j^^d.  ^uaf*.  reK  a^  arg:  %  4  &  5  £ 
de  exjepi.  L  2.  d^fi^rejur^  l>eniq<ie(io;  claudnt  ngiVten  dt^effib  iir 
cermtnis^.ut  toquunturt  i^^iaeextattn  L  t^^quib  tned.  pig^  fifv.  cu- 
|ti*  likc  {bnc  ^bd:  ^Sp  dbfereMe  credtteire^  )tkS>itdeHfor  ,Je  dart 
ilim'9porfet*ej'ptgetui^Mei^atW'r^^  perindlp  bhMkit^tifuefjn^ 
^fiiuttu effetx  Nametfid^ju^e^  ^t^amw^trtnj^riam^  abjolmusfif: 


debaor,tam<f!tp&,f(^^fV^^*  yj^eshJC|^bitQrena^ioiuriaabfo- 
tucu  itf ,  adeb  ddmere  cBe  a|bicorSm , '  tit  ^fgous  qlitfque  libef  etur ; 
ouod  non  iijberacuh,  it^doesc  pbl^(Mlt>  taUem  aaturalis  L.$.pr.Li4, 
\.i.dep^nw,L.^9.p^r.Vtr/.VideamuiadSCt.Treh.  Vi^es^ihac.in 
re'cdit)|>a?3(^  dSbitoreih ,  qu»  j^rfsVic,  foA6n  debere-,  <^ueni  irtt^ 
dftfr(<es  c^nftac  ( nbf^V  i  in  univeHum.  Atqif!  hocldeo,  qui^  cen^tur 
l*>^  4ifirfBri-)todick>.<^  tt  »3^.  Hicergbm«ltom»eia> 

t)TOEftSlS.T£HPORAUBlfS  Pjft^SCRrPTIO- 

;        NIBUS,    ET  DE.AC.CESSIONIBUS 

Ni  G  A  T\u  «li  r  lEKciepcip  enio»  fa^i  *^  dicitur ,  cum  afiio  jarii^.  /«,  ft^. 
. rtulla «ft>pn.M..>^ ^««pJh.at  bic  ipfo.iurgdurjKaaioK,  i.  a.  C»«rf»- .»«  #jl 
*;4i'-iMfe»'vl?fi<(gftns:repe>lJtf«fVe3^Wio^^  xjui»'"*"»**. 

iai<jaeiiiweQCpMr.^i.9^W*'Vn^  *IwUoflg9  ifinpo^^  ■    ' 

^ergo  veraexcjeRcio  jjiriil,^wj^^.j?r,- Sbn^^ 
aiodus  finM.hd«  ojilig^tionis, X44. k/(pP. ^  ^  -  Keque^iJd  Caatunr 
i?erqti\  «^  ^e  Cempor^  a  partibus  ad}e<3:Q,  fed  &  lege,  rado.enim 
4^1.44«§^:.j^genei»iii5cftr  Accec^ic(3)qu«dvoxfpfaprafcript'u»nis        - 
i^U  ^Viuti  d^notqc ,  <iiwm  gx«ijK4oa«sn ,X  4*  C «//  l^r^efiir^  3a:anft.i 
jbiv-^  4i^ar4tnf.excepfiomm'h4.M9*r^  !?•  S  •2-  »bij  a©.  am^rumex^ 
Mpiknfm  oppottf  ,l^m<^x.x  4©.  an^ortm  exvptimajmatraSwri.  Ldi       ^  . 
A#r  «/.:  d,  eod  Cmf.  Mb.  4e  Vr^tfw.  p,i.  $.  oSam.    Acque  hinc  (4) 
r«fet»ur^pr«fcrip«o,igter  exceptippes juris,  uci  rei  judicatv}  vid. 

J\'  Qii:>phl-UeVfuti^^.unltjde'Vfut.iransf.xx}A res imm<K^««>-/t<#yKw 
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Qy,  Ilf.  An  Str^Huiis  ^etU^ 
'  y^^annUfrsfcrtk 

Fampfa ^  .&;a4flio<Iuni. ^tata  iqiwr  DcJ  qita?lli<>  <ft>  &.Cervituic5i 
^  q^uo  tempore.  pnefcribi  poffinir?.  .  Eqilt<|efj)>  .fir.pofleflor 
BONA  FIDE  ET*  JUSJO  TITULQ  e3j,Jiu«fiyeric^ 
tevipwe  acquiri  i^  fivecontinua  fit  fervitus,  fivc  dibcontinua » omnes 
unoqiiaiiore,  paucis(|Item  e3{6e|?li5,  iftarwmu ,  Mev.  Vart.9.  Dtc 
146.  Brunn  odL  2.  C.  deServH^  n^A^iijue  late  Dd.  Wefenh  Comment. 
ad^Pand.  tik  deServihtk^  s.9ailt^^0kf^%n'  147  Quwfefi^|Cpnrift 
jirmiffimis  fuffult^  eftratidnjbuls :  harn  ( «)  d^  ferVitutipus in  geftcre 
regula  e^cftat'  In  Lf.inif  C-de  f^^fer.  /(in^.  tetnf&t^i  qaod  Jongo 
tempore  .prarfcribantiiir.;  .cd  ^re]gui±.tani^lnh{lenduni>  dooec 
disconiinus^  in4?  excppt;»  ^o^^px^t^  ^ At  (5 )  tantom  9^ft» «  3 
inde  exCdptasNefle^  lit  pdtius  inem  cfiferce  "Se  oifconUnui»  tn  jure 


fervitucem  aggdi»*  muni^ndi ,  Z>;  i  '\f' jf.de,  At^ & alfuipktv^t. 
loogo^teaiporeacc^fi^i  qWtanif)^[|^b>nnes  foiit  dfscontiiiulr.ldqwf 
porro*&' (3)  confirmator  ar^L. 2^:]f.de  Sett.  urk  tibi »(ervituteit 
iluminis  (qua?  eft  discontinua)  longo  tempore  non  acquiri,  fi 
caufii  perpetua  non  fit,  fiatuitur ;  fi  ergocati^  f)erpetua  eflet^  eaoi^ 
longatempore  acQuiri  pofle,  af^um^ntbia  conttario  duddeluCefciL 
Accedit(  4  }quad  rervittites  (^soontmtfar  loHj^b^Vnpoit  atnittanturi 
£.  2S.de  V.  S.  t.  p:  C  de  Sefvit.  L:  ifi.  ^.  de  Iffiffr.  evgo  &  ^dem 
»cquironturt^r^.Z.35;  deR.J.  Sed&Ys)  jurisdiiftio?  qurirideitf. 
)i3S  aliauod  discontinuum  eft ,  lohgo  tempeire  acquiritUF ,,  L  ^.C  rfr 
Diverf.  off.  C.  Cum  contingap.^  de  Per  ttmp^}  Ci:  de  Offerd  m  tf. 
Denique  &.(6)  lapides  ardere  in  «lieno  terriiipriOj^^ea  ^&fis  dis. 
condnau»t&  tamenVerim  cbnffi^  c»,' jC.-q* 

§«  I.  Cemm.  prad.  WefenkdJi  Qi^nfa^t^Ao  aufe/B  jOfigQ-  campote 
'eti^m  ia  fervitudbu^  induciturt  £uvC  de  Serv.JU^o.  Sifex^^^vind^  ; 

Obj-.CO  QlLod^^p^^a^jpriqcomfiiuain'  ppfle/?idriem  exigati' 
iju»,  ^um^  ?n  fervitlitibib^  ct^ixi%\  r^.  p<fi4e$e$:i)itia.  nAo  alia 
ratione^ii  vfdetlir  pfatfcrfbi  pbffl,  quiift  iinmiiniotiaU  ^mpirei; 
\\A.We£enh.d.K^.^     .      "".^        ^        -^"  ^   .  W     ,^.i'..  .. 

IfStv 
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Res?.  Textum  non  loqui  de  pwfcriptione^  fed de  urucapipne f  | 

hspc  enim  tanrum  in  rebus,  &  quidem  eoadnUopoileill^»  liocuai 
habet,cumverDiniiu:ibus>rcbusqueincorpora)itH}d  nec.ver^f  nec  \  - 

continuata  pofleflio^  deturv  merito.ffauiitfuivtn  dcL,  eas  nep.494)g9 
tempdM  ufucapi  pofle :  at  prsfcHbi  omnino  BolTant  4  .nam.  ^eo, 
quia  Jura^ufocapi  nonf>omjnt»  Prstorremeaium 
pofleiTori  dedit»  voluitqfues^ut  )urium  quoquey  acque  ut  roruiii» 
pofiefibre^ , (i  longb tethporei bona /ide , & )ufto iituio. iisuli.ilnt» 
lecuri  reddantuK' '  de  Quo  4iIibK  Vid^.  lo.  Siprvi  vhU  /.«.a»;C  df^  ' 

Ari)kmMfCdl^Prdtfirip9J6  ^      \  '  '; 

'  Okj.  <aT  l.;9.§^4'^i^v*fd^/?ubc*^  dHcen4^9!QU<|| 

Aontinaaeftrimmembriali  temDore^imBfcrihitur^  V^kui»  (JtiHeoi^ 
hu|ua li!}^ ex  infradicer^  •    ■'-■--  ^,..    ^ 

*'Appaf«ergo,felvituresd^scohtkiws)ongotcu»pora  *; 

^«As^hftifiie  &'jfi(fi^  MHUtn  a  non  «bmiao  aoeeperit  1  xelfiantQ 
fempoHB  nonvi,noticla9)jneowecariO'it5ufusfberic^v  ' 

«  OEFICIAT  BONA   FIDESTeT  JOSTUS  trlTlJUJSj    aii  • 
foliis  ufus  longi  temporis^  vel  jaanoqrumi  ad  piwfciiptioaen^ 
ptoflcit? 

'  i  JS^uidom  smeTheoddfkimiaertumidft^  adpraefibriptionemierv^ . 
tm& ,  deScienie boAaiidid  &  juflo  tittilOt  neutnim  pmfeciire.  T^ale^  r  ' 

tnkti  lervitutes»  five  conrinu*  fuerint»  five  disodotinua?*  nullq  ^^ 

lempore  Jure  Digcflbnim  prasicribebamin:  >  fed  adiiojies  circ^eas 
fief^etUK  &  immortales^erint:    Non^im  iMga  tfmporf  acquirt  ^ 

«pbt6r!mt;  qUia  longi  te^pbris^  prrfcriptijri  ^atum  in  fervitutibu$ 
fona  fide&  j\»ft6ttt«bqUaa6ttekK3utti^Kabebat»  L.%.prQde  ?refcr^ 
^oamn. L. iii €.^f  Pritfcr. iefjjgi tmp  Lfi€ mi. Mev. Pm^f- dec.i6^ 
Neque  etiafti  ^o.^ifijr/  quia  h«c  praeicriptio  Jure  Oigeftorum 
incogntti,  &  demum  a  Thcodofio  iAtrodutta  fuit.  Vi4  Goth.a^ 
fuhr.C dePrafcr.^o.Mn.  A\c(at hitic j<m>apparet,curPomponiu5 
(quidii^titisKulti^anbis  anteTheodofiumvixit^)lil  L\'%.^.4?  * 
li^.  i^iftt.  ad  c<:ini3iruendami  (btvitMeia  lmt|te00iialap  poileifiQnemf 
fequiraf,  quia  ibi  paiTeflbf  titulum  non^habdxitt;  Wt  lUuro  in ,ipi*         •  • 

itememori^H  pofrcffione fuhdaffejtt  hicergo^nectoU|? /oecJ^igHpr    , 
tf)i  tenrpbri*  prrfcripiiofte  ie^ttMiri  poiuir;  oon  i^la.  quia.ti«uJiung| 
iTon  hjft>ebat ;  finequO  fcottgi  tAntx^ns  pi^ripciA.iK»l>r06«dei^s 
itofihife;  4^!t«noiidtim^c<5rAae^^  ifeoeflbar^ijoiiidtdtc^ 
itj  tmmemoriaifcmf  j!nftfGtipddftfefc,i|0»f|«wk^ 
bebft ;  qui textusftinetmue liiift^nttsf)  quci^ 
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:  •  Ac  poftqtiam  Thfiodofias  ommbds  sAidnibvi»  Kalibtis  met^ 

SoTuk.eooftitUQiwlo.m  luriio  t&tdmu  ecbin  deficieiue  booa  Bde 
t  juftotitiiicfoio  jo.MBoruinl3pfuacquifCfeni«r,  dubiftrubowij; 
j^iiafeftio,  «n  luxb  gerisralem.bancconititucLOneni  iniaQV.ik^ri^teji 
'^  gp.iiini^W  prs&ribi  poflinct  Doftores  cocnqstttoiicer; <de dit^itfinm 
td*  hegantf-  inque  hi«  ooa  nifi  ■  iminem«in8iei^  pf<e£cr^»(toam 
.  «doiiifturic;  acoooc^uiiim  ^rius.efie*  jan».(^i«ri>Qn0r4n.dM(R,e(it  &( 
J*r<>M  quidem  eonftac*  ia  ^nere.t^Theodoiio^M.  «onjliaijCMm  eflei 
utotnnes  {tdiooe&t*^les:3di.  bnflis>-fiivr«ot»ic-t.>  ^pthi/^ikJfuir,  Qdf 
Pi-^^.$o.am.  Conf.  L  ^.pr.D^dei^kmf&.io.tmi  h^Hf^f^i^ffi^ 
Silitoi  camdiotilfiftBnduni  t  dodeca^ioneareey^cvfcvnidiiQoit^tktr 
^\B4il{k$iide|^t«proi«lotur&,&^«ttm:(9>bo^i^eft|^§^npti^^ 
tfimnuMrum  fervitucym  30.  AtiAm  comj^led^  ^Kgen^raUfare  di^ 
<H)nfticuttori^ts  (^ccdanc,  ^ROcjfrario  quoqu(xl#|^^AHi^«B^^  ii^ 

Ehtdnt)  quta«  cum  Lexa«indtftiQgu«,^eQa»»di^if^iMr$^^ 
oi^'  ■  :Acc««lir(^)>i^uod  pca£»i])ci^ion^:ce(i3{^^ 
ifa-vituci^Ui  cbhtinciis  &  discohtinHit  JdQum  Ivibeacviciir  aueem  luli 
idem  obdnertie^in  prfifidripciooe.)o^^oonua?  qnippQ  qa«  fiimof  | 
gaca  eft  in  Iqcum  prxfcriptionis  longitemporis  :  &ne  tvtjofte^ 
cax  mtgis  in  il)!sdiftrn»o  flla.retypwiddbelK^aulllt}  video^  Qotfi(4; 
jBCrobiqueeadeti)  podus  arquu;icis.raiio  miljtatt.  nam  in  (^CQnciniHi 

Suoque  ierviirirabiib  imck-eA  quain  raaxime  Reipubltce »  uc  kiriiim 
iquando  cerca  &  fecura rreddacur:pofl*effio{/&hincnvicinuniiui  - 
Aliquod  cantotempor6iQxe.n6ftra  per  iocervafia  exerc^ifem  ni» 
i^^pelli^ufr,  merftotiegligentj*  fEw>ftiwpgwiam  fetaaius,  ldbue(^ 
bh>rtium  iBaxime  ^erurii  efti  iii  fervittM»;  pafcendi ;  f»f<^Gu-f ^eoia 
nuHa  raciOAe^oceft  domShus .cui  intr#,  ^Q.<ino(>s  cpnBperiuBi  ooq 
^ft,  yiani  giregem  fiiainirepj^cU8,necauxilio4ignustyidetur,qul 
ftKracaricuiia  cempus in.|ora lua  non  inquirit.  -Noncrgo  habU 
q^uodquer««rdomious.  fi /<aim  ctoci«vi  v^tuftas  vei  pbjiteravic 
pny  vel;  bbfcuravit  xauf«;.noiiiiiam»  ceiqMo.ge^  menuwiaHu 
R/ngHfimi  temfsets  etxcepciooe  cepdiitur.  P^nique  &  J^6  )«uJli5 
W  pfjc(fcripd<»fcrai  rfeqUi*ituc.a^us,<M>nciauit4s,  fec^  contmiun» 
appareteSctWnniibBs  f«pra<»Uegacistexcibus.  ubi  etiamdiscontinu* 
larijfii^  tertipo»  pBElcribuutur,;;  fufficlt.eniw  ad^raefcrinciooe» 
S^;  rW*^!;?*^'"^^''*^»'  i.<^.  fH».  pPQ^ibicioneip^gll^S 
m  htls^ont«AacMiiem  .nop  ^ncerrKpqi  ,'Z..2/C  (k  Sfnvitm.JL  2 
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X7)  defendunt  Wefmk  ti4  Tit  ffi  de&ervit,n.yiBiicb,  ad  Tk\  /*.  g.  Hpi' 
^.Sithh.niferu  5.^.  y  ^  Gosnv.JiHCarpz.  P.  2.€^^.d.  ^.  Frimnkiid.ff^ 
deServit. n^  ^%.feq^  Berl P  i.cmcL  ^. ».  n . iifbueDd  GHkeu.dePr^Jcr'' 
p*%  memir  i.c.io.  n.  i  &  feqper  tot.DeneO.L  nc  u.i^'^fjhl^m» 
'fuf  efi&c  Zang,  deExc  P.  3.  c.  la  ».  t7g.Jef.  Siruv.Fx»i^.4kriSt 
ttifueMiia  Hf.k.  Atquekafpecialiftatutoresdeiiiiiu^ftiaS^itQ^u^ 
BerLd.linfQrrptnP.^.cidrf^^* 

Sedquidikhodiemd^uittdicendotn?  Cquidemcommimiter  Dd. 
fmniemoriali  demiam  poiielHone  (crvkutem  •difcontinuam  acquiri 
fbruunc,  A^*'!;  P.9.d.i46&Dec.i6^.u.9.JQ^pe9tdec.^*;.ni>^Gahf* 
Z' yCoihm.  concLde  Ptiefir.4:oncLi.  Gomez.  var.  refoL  L. %  ^c .x(.  if.tf . 
ScMt.Ex  ii.ti>lr:Lau$.iidff:up.deServu.ni^.Brimn  adUfC  e^ 
Servit.nAi.  ubi  ^nerati  pr^xi  ica  recepcum.  aic.  Vafq.M.^.  Contr^ 
tR  C84^  n.e  Covarr.  Var.  ref.  d7.1v.11.  Wurmftit.tLy.O.S^n.Jf^ 
T^  12.  C<Bpo0.deServ.C.  9o  n  7.  Hottom.  Obfr^^ib*^  SrcJwd^a4 
l-.-K  C.deSe^^vk.Umcet.  P  3,  Vm"  ref  C4  n..4%Xotiade  quot  &r(h 
jeti  ^//132*^:  ?*  €orr49/.L,$.  c  $  »•  i*  Stryk.:iJC  Mmi^ 4it.de  Servit^ 
\.6.  ubi  &  auAoritacibus  &  pr9)udicii8  eam  femenu;^  firmac 
Btiiliauoque»  quidejure  concrariam  fencentiam  fuftineQC,.ilIaai 
tvmen  Ufii  foVr  fecepwrfi  dicunt,  Harpr.  ad  lnfl.%.f  di  Serv:  n.  9. 
Sftimk'4tdLii4  ff.  de  Servit  Eamque  in  omnibus  fere  judiciis  ^b» 
•liftuiiTe»  cradic  Cochmann;  Z.  4.  Refp,  i.  n  177-     De  Camera  id  tq^ 
l«ur  Mynf  Ceni.t^.  0. 4 5-    De  Bavaria  \(xnl » Ov€*r  tit.  26.  art. 4.  de  . 
CaHia  Guid.  Pap  dec.  57^.  cie  Confilio  Oelphinatus  id  dec.$7i.  n,%^ 
A  Hifpanta PapQn- L.  6. arrefi  tin.f.^.         '  \  x  . , . . 
:   At  his  omnrbus  nofl  obftaucibus,  pro  Jure  OVili.pronunctaxi^ 
dam  hodieque  cfle»  nuilus  dubico»  idque«x<fequem.b*)fr^rtfnonv 
bas?  <  I  >  QUJ '  ea  fentenaa  dc  Jure  ajleo.omi^  eft,  ut  nuiia  refi» 
deat  amptius  d^ibitandi  ratio,  cur  ergorab  co  reccdere  ddbeamus» 
mn  vidteo.    Neque  (r:)  commimis  error  normt  nobis  &Fegul« 
JutV9  eife  debet.    Sane-(  i )  non^ex.muititiKline  autoricacum  iudi^ 
«andu^  efle,  quod  teqtiius.eft*:  fuggK»ric  Imperacqrjn  L't.^^.2.  C 
ettVet^p^  tnucL  neque  n^ukitUfJor/earintiwn  errori  pacr(>ciniucir 
i»rere  deUsr,  Harpr  ad  S  «^r.  Quibi  mod^  re  eomr.  obL    fec  fi  ( 4) 
pr«iudicia l>\ca&t.Ti«>riiTi^ro  nura)4 nobis  eAc  ^on  debent;:  (cwxt 
tion  exemptis , Je&teegJ^ii9:)Udic^0^Wi  /^flci  dicHtHr  'mL.%:{.C  de: 
Sent.  &merloc.)  qw'n  licoufvecudo  Le^m  fcripram  collerenoit 
poceftf  hi%  ^i'  i^^ji^^^^l^r.^M/tfr^ 
«fe  pnOD  nora»  nal>is..fi(te,  sFtii  li^©na  icripijiin,  t^Uecie  poecrii^ 


.  f  io.r»TT.rB,'a^f;^yy|iv 
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'Quis  enim  (f)  iutdnratem.  Do6\oribHS.  ^iedit»^  hivertondi  r^cio* 

iiam  juris»  praxinque  Legi  fcnpox  contrdrijcn  introducendi  ?  Quis 

^,         illia*de  ufu  Sc  monb^  umuscujusque  provinci^iudkcandifaaUca- 

netn;  conceflii: ?   iianeJn  dubio>  jure  praxin  non.  ex  a^fupnft  Do- 

.     ^omm »  fed  ex  rebusperpetuo  fimiliter  judicati^  derumendam  cik 

4nnuit  L'z%*deLU    rer  exempla  ergo  ptrobiiodufii  eilett^  adveda^ 

.       ;  riorum  (ententiam,  utut  Juri  contrariam  hioreceptam  eflfe.   V^- 

rum  adeo  id  faJht»  tit  potius  in  comrarium  varta  exilent  ^rsjudi- 

^  cta  in  Curia  Hatberftadiend.    Nam  cum  Oominus  9  ns&co  cer- 

wm  (ervitioram  geous^  fcit  ©paoB^S^teitjte,  exuKreu  biais  !«•- 1 

tendis  injuniSlum.ei  fuit»  ut  jo*  annorun^  p6fl6lnQtiem  probaroc 

.  1h  caufa  ^Safin ,  coAtra  JXoping  ^  d.  i  y.  Mart  i65j6.  iSc  d*  04.  M^k.  i6ji 

-quaprobitat  ferviens ad  pracftationem  iilarum  operarumxood^ 

'mnatus  fuit  d.  a^  Jan,  1706.  fed  &  in  contradit^ocio  dwfeqtcnoft 

.  4i)U3^  immenaorialem  prsfcripttonem  reqUirebtntf^per  tmiM&' 

4^entem  Tefbrmatie ,  &  pra^fcriptionem  30.  annorun»  fufficere)  ^t¥ 

iiunciatum  fuk*hi  caula  t)er  ®emem&e:iu«^9rtt^    conaabie(9lp 

mein&e  jtt  ©(^etDlingen ;  d.  9-  Jun.  1 707.  >    .     , 

.     Qv^  \^4:j^ncrm$n4  frafcrihantur  20*  rf?«^? 

'    tMi.}Mi*<^'sXi'^^^'  Criftefnale5quidem^cctrfationespraBfcribunturao;«nA  j 
verb' ^rwwi-  jK.  non  verd  crhnina  ipfa«  ( f )  pdr  textus  expreiTos  in  /^  1.  §;«*  ! 
^  \^Us  MccHfd'  AdSCt.  Turp\  ibit  pinenuUaactufaih  erii^  quam$emp^isft(»i*^ 

\  fi$HH  &c.     mi  perfonde  vittum  dtmind  renioveretv  reo^^  i 

"^  perimipfoniitiereL L 19 pr. AdL.^ul. de AduJlf Jbi : Jtne prafcripti' 
ne.  Lii^^^^feod:  i&  vfikepr^finitione  hujus  temporir  &c.  (a)  Ju» 
Notuf  ap  {ifer^eptivo  talibnis  poena  eft  conftttuca ,  hapc  difpflrfiflp)!r 
ri«  NatiitrJE  tivertcr^tui?,  fi  homicida  poft  iapfum  certt  cermini  i«'  ^ 
.  ptinis  e(rec9  &  fr  ideo  tutus  eiTec»  quia  nemo  eft»  qui  aoniravit. 
(3 )  Tota  ratio  prxfcriprionis  in  crimine  ceflfat;  non  entmiapt»' 
liamiieghgenti»)usnegle6hmiceflare  poteft,ubi  noneft  joso^fr 
j^^ntii,-  fed  pubttdom,  imo  di^rintrm:  Magiftxatus  eiiim  deli(tb 
rion  puniendo ,  non  fuum  ittmpgligit^,  fed  reipublicas.  f 4 )  Tc«; 
pua  alo^annorum,  quod  hicappUcatur,  eft  Mlud,  ^npcauGsmd 
praefcribitur,  Bald.  adLn.  n.  M.CMLCom.deja/fi^dBoqwmf 
dem  intelligi  faltem  debet  de  eooiiiiocfo  fictlitus»  noa  de  pceM 
publica.  i    ■   '"  -^'    '  •'•  •'*  .    r  '■    '  \ 

.     ^  Apparet  ergo ,  finlri  lapfii  20;anaoinitf  (i)  Jua  ififci  ♦  oe  illc  poe- 

nam  pecuniannmt  pttbiicafiaoem  bon^un^&c  ^petero  poffir.  (^ 
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&c.    (3)AAib,  quaviadJc/^;j!^j^spriMa(i}fl^*.u^ 

•dulcerio,  dinblutio  vinculi  &G. . ,  4,t  (^J^^oenf  «^poralip  ^mta 


V" 


>-r  «    o  V 


tpro)ure.  &oppQiiia'exccpcioac  ieilgi  cemporis  demum  P^-^^^Vff  ^** 
■aitur:!JP^ySy>n^^i.A«quehincj3onobftatX.44,^Q.4^^  \     «MnMbr. 

jiTFiRMATuii  ,(;fi-aJ|wimettiiiwocn<fir.  .i^on  fi  ipfe  patef ,  3e  Lma.  ftif.^, 
Jl\  guo.eftiHti^.S^/iC^^oReriort/eiuni^  cafu  all^cur  violencia,v<rb.«MM» 
ftg|b|Haf  cfeVe^i>6Wti4  tewit^    debirifi  ^6ifi  'C&fniJaAr/*'*N[»»^\i 
^i  'iUerius  ni^h  ioA vefilri  pocett;  <jHi«cxccptii  mettis.ieft ih  rem  ' ' 
I^ijita.dMrtirdtH^cohh-a^ao&canquepolibiror^^videoq^  "^  V  ..'  r 

trti"pac6rttes.? "^    ..-u.;..    !"-•    -•  •".•;.  ■''.''      '■•■'" 

▼cnlri  ppteft,-Sid<«k«l^hifclif«ter','  7-  ^;'  •.'-  -  --!•'--  ''^-J   ••;-i.: 

Qy.  I.  Qumamftt  raiio  hujm  ^tntli?        •  ^    , 

"■^  rcmedio:  (t)  ^^diiEre^iiy^^ifmtfiiiidKcff  n/uttnJi  caujh,  fi  ao-    - 
te  a«;ceecum  .j.BcJiciucn^cta/  &  (a)  Legp  |tcigiofi,i  -fi  pp^ ,  Z.  * > 

QpQf  BJI  JWR.  CONTR.  P.  II.  '^  '      ''    '^     ,  ' 


JI9  .:>x, i-j-dihmiaim- '!f^:yf.^pi>'>ttyiGit)isia:vt^  '^^ 

eft ;  UrideutllSB  rei  virtdrcatio^iitar }w*eCrriru 

;gv.  U.  j^  res  Utigiofa  efe  in^ifm  a  We^^ioiitefiata^ 


•^- 


ihtVJ^^tJtltfn^  ^dtltteti»  'Jbd«temtM\tWi^  xxsA 

'tameh  'intb  lit»ii1  caspiam-<|otO(D<IUidtn9^d<iiili9iMt3biie!lndicHitf 

t  ■'uiMiiaau&c.i&iicptlusfQfrbi,Tiiosi€PE^Uiietqyan»cce{M^       f* 

.    r  fit  litis  tnotx. 

Resp.  Lis  motaeft^pbftriiiffnua^^^^tftioiain*  flcfeqoipofteft 
??^^!S^^  «tp5J;^tr«ipMiitpt?^|^iD^^ 
r.\o.C.ae  FrTycr.  Imgi  temp.  a^L  33. 


¥«b.   iTMi    j^,    {^]  Eadem  racio  tequit^ls  hi(;miUtaci  naip  juaiciuiif  hiq  ina- 
#rMMi|K*     tatufi  utpbte  quod  non  nifiractotierei  jfundacuiii eft.  ^(alEdi^tu^i^! 

•  •  •       •■  ,  fi       ••  »•  /•  J  11  ...^  ^  f  -  '*  ••  '••  •     Wj      .    »J 

pertinet  ad  acnones  reales»  nedum  cfd^^^^  4^M^^^\  Ji^-      { ;    • 

OfiST^  Nov.  1 1 2. c.  I .  ubi  lis de dorninio  rein^citlitigtolafni 

Resp.  Verum  eft,  quod  rrf  fola jia  fiat  litij|tora,  at  in  adionibas 

realibus  non  res^  ikdjfiu^^JCffiQ  ^itur|  oc  ^pd  rei  coherec,  fic 

Ittigiofiim ,  &  ho£  ^isxo^  ii^ult / PtmtzkiLi] Ref  i r. nmm.  17. 

rem  facisnit  litigwfam^ 


vcrbi 


r  •^^'Vr^G.  ^uiiipeflbiialesa^lionesndnmutancurrdali^i^ribne.qQafli 

J 55^*^^  ndftafltfciuhtVfetl^perfoham. '  Unde  &  Ediaum dfMkaioM 

juScH  mutandi  uiufk  m.at^ooibus  pexfdDdlttl$  ^^  Vlt,  lfif^> 


Obst^ 


LiB.  XLIV.  TYt.jVIT    Di- J^BifleJET  Achonib.  ^99   - 


loqiiunton  .-  ;>r>     *A^  ;     \  ■• .  \ 

Resp.  (tno  non  func  generaltt-.^fed  •loqwfnttir  dtf dokiinio,'qhod 

:ftitti«^tit6»cT»&pofleflbr«in8ginMtj  V\d,Dn.Betg«t.h.  * 

DissENTiT  'Fi\t»ft£i(.C:t.=i£«^ujfinxifi  -■  •     ■  -  .Toq  ■■■■■■'■  ■  ■  'jp 

D£  OBLIGATIONIBIJS  ET  ACTIONIBUS. 

K E  s  p.  Vid.fupr.  L  KHt^i  ttu. 4^  ^         ^        '  ^     "  •  r*«»f.  K«^ 

.     .  '  Teri».  ]^y^- 

«     Qy.H.  Q*^odnam  fit  prmifM^  '^t^!!^ 

' :  gV. ly.' ;id|^  tfA?^4rtd  mfwtdisimptffii^a^y  ad  ;"^^ 
,.  dfTtiati^ety  /if*veraMgafio}       . 
JllEsp.  ,Pfd.J^pr,L.ti.tit.6i^U;5.&Di^. Dn. Par.^ifAfitiJot-is.  Z0mi:fMg.ii0. 

Qvf  V.  ^  obUgatiiQi  m^  (x  pa^o  oriturypfodticat  ^f- 
^        .      aciionem^ 
'    '  S.ESV.  V$d:/upr:Lk.tit.t±.qtf:iK>.fia.  iMit.t^.a$. 

i:,   ■  •  •■■  -'!•••••••  . ,  '  verb.    iir«. 

•     Qv.  VI.   jib^Mzamni  civili  pqffit  accedere      •**''^ 

i  \^:  :.:■,'■  i^^^l^it^rf  ^-  ■.  ■ 

^^EG.-fi.0blig9tioci?itisperpctUf  exceptioneeliditur:  vid.L.  I2.£^..„  ^ 
'  jEN  1. 6.^  6.  quia*cu(n  efTedu  debitum  oon  «ft ,  &  ftc  fruftra  acce  rerb.  &f»$4t 
^rct  ufanc  6oli)tu«n.e:f  d^ti)  cuTtikninqgani  inrldntutaeondicicur.AoM. 

yj^.  Vyy  a  flcc 


/ 


•V 


^uae  cfvilis  ^oHcafic»  ob  f]j.4|flR0Uii^tam  ^e«um4mt.  t    ':  -  A 

l^f^e  ^»/  0  P  s  F,  NQtt  wfe9  «ft  regi|(a  r  CtqbilR^^W  debitcms  mf i  nyn  qSc 

.r  -    <.A .     t  debitorem  debisor»  competit.  th^6.  ibiq^  iateOAz^  ;    -    , 

"•  At  vera  taptum  eft  illa  rcgula  quoad  obiigmonem  ferfbfuei  hxc 

•'•  -;  •        «*^f^^ P!l^)J^lwe  c<^^  I^oue €nra  QWijf<<|r  etjuremre» 

''  r  *  ,^  quia  riuKactfuf'*?t^^  iureattWf^»^niacQm 

debitoris  iriei  debitore  neqfteiteife^,  ^t<fi4  <|w  i«i«ti^^    Mb^ 

ad&ruv.^  (ii.  Qu4^  rcs  fiig^^^  f ^-  ^V^-  '%^  ta$fpd.  ^and  (Mc.  Ftit. 


IV' 


:,\dicium»fi»r«;rf»/ /ib:^.  i^4   (^bi  vi^epluMmQs^ciiirgntie^^ 
'.^adHonem  perfon^lem  utileir^SreKdfativaiT)  fititer^  fcttrtiecfiihtt  q]iQ&    . 

.debitoriS  lui  debitoN-em  p^rfonalfeer  agercfK^nit,^^^       UiJp.^Jr.  la 
iibitSc<)binos  Opfi^^s^ta  ref^riltli^.  tit^^^^i^abjtur  debitom 

-  d«bicort  ccifitra  i^ntem  eKceptiQ*  npn  competeiuis  «^ibnis»  ReiL 

\Di^.deCretfnnmditnrerih^^ 

...Exc.P:.3^.C'p.    V    \'''    .•^-.'ov-.    -    .^      \.     -        ^      ^\ 

"Exc.  ( j)  AibVqhoqiie  peitenalts  concra^^^  d^bicoDeni 

datur»  (i  cefTumiit  nomenl'Z;fiV:QuMd.ffcSand.d'L  umc  enim 

:dire^s  nomine  mei  dj^bitoris,  &  utliibus  noijriine  proprlo  agere 

p0GhmyL7.LS.CdeHJer.vend».  Ceflio quoque  z; jfoift^^videtur.fi 

L  I g^.pr.  ffi  de  Pign.M.L.  5.  C^^  ff JTpiJg»»  quia  tunc  ti^mzYwiA^ 
quam  facultas  exigendi debituitt  co^t^BAs  inqueeo  omnis  feouricas 
]»iit&  vrdetarv'  Memqiioqufr^y  frdiebiicar  f>ignui,;qiiadaKM^ 
debitore  haber^mihi  itemm  pigttori  dat;*  iotroqiie  efiiiA  oifu  com^ 
diebitoris mei  debhof&m  ii^ionei yiiti  i  £/13;  §<a.  Wrb.  &^a  uiiUk 
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ij?Cug.  Vid  jVftfv  ti$.deP'^\%  f8>  ibique  f^ullerJU.dJ^v\]^i^.dee^ 
6S;  <^ P- ^^-.^^-ar* i6y.  Bormd. /. §, i o:  /^^. §, 2?  l^y^^.  Equidem  ( 3 > 
ffij^m  quoqu^  exce>>t'0{f^m  ^flTert  Mev.p.  Hydec.  29.  ^.pucat  contra 
l3Wwtarisn9i9icga^4u^f^^^  M^^P^h^P^r-fi^^^^ 

lolvac:  Verum  nuUibrh^ecexceptk)  prpt^jia^K^^ 
40tiip«M»ia^B  mfiooD^;»  meum  debitorem  inftitui  poterit;  atjc^uia 
cognita  liteque  fini.tat  e^c^upo  in  illaiD  pen^onem  fit ;  &  c^  bap 
execMtiane«gitaUeg?WaMevi5>iUaC^a«^^^  ,  l^       J  ' 

-  ^Sati.^setg»  a{>VaifeCj  %^\b{iep)^^^e<ranaiem.  ppjVra^^ 
debitorem  non  dari.    Neque  hunc  uUo  juj^^ih^'o^^ 
^^#^$fi^|b^Pj»nma^blfgdta^fu|nc:  inWnisi^^^^ 
^eetiaqA iUud^,  quod mihi^i^^onir« h. ^^deViS.  I^. 2 w>«f^ .&  noc 
vecaror  3e$  fnemi7.i  racjpne  mei  d^it^ris  verpVs  a)|envim\L^^^.$.f» 
eie  Fi.S^'  XJMeoof9\^n.il[ujcI^t4^vecBs»^apudm^^^ 
videt.ur, l^.  14?%^^ H  'R  CQnf,lJ^6.pe;.JeUg^2ftr^i2S^^^^      d^lnftr^ 
ieg.U ^0./- 1  ffdejud L. 9a^jpr# v/^4^<g.* Bpr^^^.UkMi^iHsuep*^ 
G^h  4d4-i^i'^ii '  'Pum  vero ses  hoc  aliemim#  quod  dejbjtor  meiis 
ddbet  •  omnia  bona  tocumqriteelHs  p-itrfmonium  ^0iciat .  t.  50^  {.  i.  dt* 
^Mike.  !Goin£  DiKCH^ji  Oi^,dtObL  hsr.exdeldef.S,  u%%.^4^^^ 
oece^ario  fequitur  >  etiiam  nomii)a  eias,  &  qi^icquid  ipfi  debetur ,  (ub, 
oMi^ciooo^lilf  cofKin^ri  r  Gt  hoc.j|enfo  eciarp  i^  ^quod^^cbitorf  niea 
debetur »^ meumdici  poteft^ d.\..i\:^.  illmique in-bonis nieis e0e 
videtur  •  d  U  1^9-  cominetur  enim  fub  pdtrimoniQ  mei  ciebirorls^^ 
d.  L,  50  d  L. %\  %.  d.  L  .14^.  qupd  totum  obligatum  mihi  eft t  d  h.  o^ 
^  hadenus  debitoris  mei  det^tor  plus  fuo  &  cs  alfennm  habet»  /.  L^ 
a  I }.  Quod  ad  qcic  pertinet^^in  n^ieif»  bonise^  vid^r^  &ba(^9na9f, 
besiaeiusmihiobJigar^CUnt.     .  •     •    '    -.      .  t  .  .      ;.   ^i 

HfS  prineipiis  ita  poiHcis.omoia^  quar  circa  difticinimam  fidnc     ' 
f^tteriam  occurrebant  dubit  &  controverfis»  fiici|lima  via  deeidi 
pofiiint.    .  <      '  . 

j'  liliHP  ( f )  ftcile  hincco9ftat»  mihi  a  deWtoris  mei  debit^re  rite 
iblvi^  nequehunci  fi  pef  er<oK^cii,idrccerit^  Iblittum  tanqiitmla*' 
i|be})}turfiia()^cete}poin;:;  ^ft>  l.lcet  huins  perCma.  mihi  non  fit' 
oJWltgata.;  tam^n.fx  etus.bonis.mihi;dei)4»uj:^  <)uid  y.  g.  4oa  qujr.r 
^^ori  me^deb^»  funcinhufusbonis,  L  r^).  L.213  $*  i.deV^S^ 
lriioeti4m^ifif>  meii»r<M.LL.|$f  (^^q.ij^  j,,.^^^  quod.proinde  ille 
firimw  fft  «s  mefUf9|.t:  Po»  ergft  ifl^Jlw W^  >  &he  dplo  agejrct^ 

r.:  ;.    ^^  Yyy  j     :  t» 


jj^    _^^'''-  -!:JiWXL?V^^Tt¥;^0itr:O  aQ 


eft  de6^6ri  fijoi  ^  htc  inihi.  Atqtie  hoc  ica  diteTte^thdkVi^  itt  £.44; 
ff.  deCohd.  ind'  jahfl,  £..  19.  §*  i.eod.  qiloB  textus  plenfus  explicavi 
wpra»  m.  if  OW  iW.  fSv.  1  ?.  Ita  in  conrradidoria  iudicatum  kk 
Curfa  Halberftidienfi  irfcaufa  Xblktij  coMrk  ^ti-piat^  ,^u®riintiigni^ 
fienr'Makt.l>lr.'  Modo  Ud^Mmn  debicoris  debictfire  folutiiait 
ittff^SIdiiiriit  bl?ascori«fcTpbl^^^  -:.»..  -  j.  . 
^^]5t  cufii  (i)  p^^i* tatern  (blUtionem .  a  d^lKtoris  ih^  debitfti^tf  ttiU 
fiSlkrfi;  ^efxtmgUJitur  tota  oMigatio.  ecKim pigitusi  c|uod  debitDci 
flieo  deditf.  tollitut 9  iiHidqile  a^lione  pignoratitiii  contraria  Sib  hoo 
if&et^rii  j>oie&,Z.  ti:%\  ^  dePimraSlMetf,  P. 3.  tfcr.  56a  !»•  3.  ^ 

^^^  jlSTdeMoKshiei  debitori  t*4tuhdem  fdtte  deb«)»  «pMiTOift 
ilTejneodebitdri 'd^b^;  &  hjc  mihif  cotiipetKkrecuhieo  pt^umf 
eft  efnm  hic  miiti^um  debitum»  quia  debitoriS  rilei  debltor  te# 


'  C4)  Deoipris  mei  debitbr  pignus  mihi  v^iide  confikuer^  |Hiteft ;• 
iS^d^  bdina^ius  debent;  adeoque  ▼wunfr  debitlirh  Jure  Gentiuia 
fiib^,  ciij  accedere  pignus  poteft.  Vid.filpV.tU^Vign.  aS.  ^u.  r/ 
^quxw  pademque  ratio  eft  in  fidejuffore.'     '       ' 

"^Kv)  Exccutio  fieri  in  hoc  nomenpoteft,  £.  if;  %.B'&9ff.  deRi 
jud.  Auth,  Hoc  nlfi.  C  de  Sol.  £.  2.  C  Qumdofifcm.  Nw:  4  c.  >  veff 
Hem  eft  dicfte  ^t^  modo  de  debito  cer to  conftet ,  ^.  L  i  ^ .  ^  9  iffov. 
F.^.det  j^4^  Si  enim  debrtoris  rnei  debimr  neget,  fe  debere ,  cunc 
ilbn  djscerniturimmiflio,  fed  debttorrAeuscautam  cunieo  dtfceptaif^ 
vef  fi  debitbr^  hon  exftat,  cui^ntor  coftft)tuitur  1  Sand.  d.  def.  %^ 
ConC  Mev.  P.4, 4fcA^.  P.  %.dec.  29-  P.  ^^dec^  5«5*  At  iie  interfm* 
iQjeo  debitori  folvat»  conttiltum  milti  erit,  vei  per  imfKyfidonem 
arreftiV  vel  per  nudam  Judicis  inhibitionemeum  proiiibere,  ne^' 
pendente  lit^^  fuo  creditari  fotvat»  Mev.  diS.dec.  365.  Hering^  d9^ 
J^ej.f}\  ■.c.%i.  »83.  <^/%*  t^r.  r  j).$.,€g?&  fiaWjiget,  fe  jam  fdivjflft 
hapc  follitiohem  profcare  debet,#/V/.  *  ' 

Ah  (6)  confunditur  debitumi  fi'€^o*debitorf9  mei  debitoria 
h^^res  exifta?  Affirm.  quoad  debitum  naturaief  quod  eft  inter  me  ] 
&'debitQris'n;ei  debitorem*;  ham  conti^a  debitorern  mettm  fahr«  i 
niihi  man^  adiol  ^uHi^vei^iuseft,  fciL  di^bttor  meus.aq^ordei^tiim' 
ctmrefi^e^iu  lexfgijppteftv  ihdequehadtehufi  tofii  mioeoh£iifiM^ 
ctilat    Eif  Hc  coabii)  iHlcbitf9rib?mfti'Iito|ea  extft»^  tfmeo  v.  p  ^ 

^*^  :  V    i  com; 
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tompenfsri^  poBu^  ciwi  deibicoris  triej  ^^lj[itQre J  V^l^i^.  mea  de 
Cwfaf  oblig.  $.  3c.  feq.  $.  96,  ^/^^,    •,  ;       , .  , .  ,  ^      -  ^  -^M  V*  1 

Iw ( 7  )  difcepcacuni  fuic  aliquijiido,  nuiti  arrefifum ,  quod  in de* '""**'^  '''*^ 
Jl^C^is^vto^  bi^tais  itbpditivi ,  exoeiicblur  qudqAie  ^<ttona  ^us  >^iq|lit 
huic  detn^oi-i  meo  d^bec^  ica  ut  in.ejus  quq^ue  ^onis  pignus  prie« 
^  torium  confccjuar  ?    tc  Ve^e  negatiiin  id  fijic  1  quia  effeftus  pigno- 
»is*«ft  (f)  litfelciJln  in  debicoris  bonfs  jusreale  corifequar,  dd  e«W'\^'.^  '\  *^^ 
dSt6lumi'uc,ff  dlienec  v^l  reni,  vela^ionem»  fibi  competentleift,"''*   *  ^^'' 
eam  a  quociinqtfe  pcfleiTore  vindicare  poflim ;  (2)  ut  vi  hujus  f»- 
gfidii»;  etiaTn  iloifrma debieorisiTnei <  five  udli  ,-five  dire^ta  aflione)    . 
Ib  cjus  il«bilorfbu^  fexigeri&^^ptem.  -fVi/yZ^.  Ex^ept.  3.    Non  eif-  . 

ftd^pf^HehdclitStK  bonaeiifl^)  qui  debicori  meo  perfonaliter  di- 
«ec;  nec  ego  jus  aliquod  reate  in  iilius  bonis  confequbr,  uipOie 
qtiod  nec  if^us  ^bicor  habuit,  fed  faltem  fa^lcaceni  a^ioneih 
•AiMDine  mei  debicoi*»  infticuendi ,  atque  id «  qaod^h\]ic  perfohtf^lu 
«er^dcbe«,  exi^fiMii/  ^Atque  ica  ^udicdcum  eft'ih' caufa  ^pr@33^V 

4&nra^ic^ofijl§i(R'mberrd.i7.Jan''f^     ^    u.  :  i  „ 

''^denique ,jS»K  {(^'«tiam  reitefitionftt  fiire  un  pcCum  i» fetius  de- 

jHttris  ftiei'd^ilbris,  us^ue  d\im  .mihi  TMvat  fdr  quod  debiiqili 

ttie^  &  hiii  mfhi-d0bec.    Nam  oxm  bonah  ipfius  debearir,  &(it  v» 

iuit4irtii«Mr^'t-tfmike^^  efibduid6^'»d  pittcei^iAl^iiem^uill 

Jliik^nci  MTiiyo  |urerccemionii»'U)ti  ^€^w>*    Mcrdd Ipicf  vereft 

Jiqinlkji^  debi^ori  "^i^fic^ig^mieVAfivenhn  id«egek«  «i  i^fK4ili>  . 

4iafi8!hKla9h)i8K  feten^o  locum  non  habec ,  acque  ex  ha!tt  racioM  ilti  / 

^i^k4fciit4n-tedem  califa(Spr69dd;  coftcra  tie  t(;{N|^^  ^iftt^trv 

Jf  EsF.  Jiis^&i^cJi6h^i'id,quSdmebA^^c^  ipfiijfbteW^^AV-to. 

*^ 'raraM  ac  qufaiderto  itrodo  id  ihcer  gdnces  fieri  cJebecjbrc  ftB wh.  iwvmts. 
ma  eft  ex  Jure  Ge^icium :  uci  ^i vef fj  ttpmiof  concraAuurti\  tliftiiil 
«ldn^sam6'nUrt(&t;  \5rl^^^  &c:  '      •     -- }'  , 

'^6^)  L.i:fi\^'W:¥na;: ubiWcuntldr dfeyur)sav^lfe.w •  ] 
Resp,  U)  JusGentiUmSiBCundiriunt  etKibf  eft  |iars JufisQrllfe, 

.  R€  s  p.  (2)  Loquicu):  de  formul»  adtionmi}^  QUX  ex  AerorXyfle 


% 


»t 


^  t—I^S»— WWP*— »*y^— I  J  I    1  i      J         ■  ■   -  "■■  -1.  ---.  -    .        '  .  -""-fWlfcrtBB^^f^M»» 

^  c     t^  \  (^IIX.  jfn  dwtur  a^hnes  mxt^f  ^ 

>Qy.  Xl  ]Jnf0end  privatA  iadttifim»^  t^ifhm  04.  ' 

-  ^  ^        .'         hodieqUe  bbttnedni?  'r  '\  r^ 

x^^  t^y^^^rXT  ^  '^  ^^  vm  O)  quia  JareGerfnafiicot  Legi(>vi$  antiqivs ,  Suuil' 
vefh.dH}bmVj^  tis  locqrum  &c,  incognits  funt,  nec  unqiiani  ciim  Jure  Rp^ 
!fj)ano  r^ceptxr  apparent.    Sed  &  (2)  CQrtum.ell,   muld|as  apiHi 
*"  (<!^rnani)s  ^fle  iriKlMs  jurisdii^ionis».  a,  F,s6.  fnde^v^.nemo»  n^ 
.V>a^)ftratustea^exigl^^^  y^Sofmhy4^Fffi4X.iiCond6% 

^]Un^e:(3 }  pcenac.priv^asarbitqn^dipunc.uri  /ir%.//.2^  «»|. 

'<^  f ^^-  3P*  ^- 1 9^  &  extraordinaritf.,  FbiL  Infi.  L  4«  I:d  89*  qw^ 
«HQ^teireh^t  fi  partibus  ex  Lege  Jus  cercs  pamm  hodieque  oucfi- 
^um^ei^  Saiie(4)ante  recepcumJus^RQmanii^incQgoitefUc^^ 
|)rQb^ri  i^itur  dp^mt,  MagiHrat^s  iipftros  bMt^fru^^:  ^^o>  tm 
mdubio  qusrfito ,  cefli (Te  f^rtibus.  pc  cum  ( ^ )  }ii  pa^iflitoi»  &%• 
tamipt^iW^  l^rivatarum  mentio  fiatf  ilffl^u^  19  iingulahlBiiiif 
iSilcern  caufis^^cuanturt  jex  Ipfa  haCffingulamaiieappar^».  <jp«li 
;    ^         j^  ufu  fori  remots  fint  pceme  privat^.   .A(que.haAratiofieai4> 

jSQtia  atlega^  S^bittz.  iGud^l  S$f:uv*  Bugnmi  Addi /^'^«af  S'  ^iS^fti 

Ji^MMOn.ParMD^^.  demigib^.fix4<kS4&:4^.^if.  Gtffbni 

Mifz  4t  AHi 9m$91'  ubi  infiniti  alii.  Mtfnmi,  S^c*  A 4*ftt^- u mtm^ 

^C^ffZ,  PraS.  Crim.  ^u.  78.  ». «.  Harpx-  adj%^  3../.  ^^^  *  J.  PM J» 

^y^.  /#.  4.  £c/.  f .  II.  3.  Rennem.  Af. 4*  ^-9  /^«^^  H»^  ^f  ^  «^M 

/i/.  ifc  tf^.  n.  53 .  £^  ilw  ?r(ele8.  ad  Infl.  de  Leg.  jiquii  nM.  $n  f.  itcro  d 

$iid».mv.dH:m.'fin:^hd^^^^  ^camoOslii  jS^ 

.vt>  t^  -  iw  .ve^itf  ^nam  vell^Qenae  parcem.  aftoriper  IJeRcej^ktianfi  cribljhef 

.    «^^  ^  /     ]^Qteft«  utiCamera,  fed  in  aliis  Cafibua & multo'  aliter  ac Jiiire  coii- 

m\xt\u  u»?ar.  d.  %  7.^.  in  not.  ...  v 

Dis s Esrivsr  BMirtpI.adS*7.tydetA^ricQl Ol4enmp.de At^ 
CIaf:t4a^'  3.p.t2\Brunn.adL.fjt  de/^umn^Ji^^.  P^Pt^  -^^  8^*5. 
Jtfft^^AS.  5cbilterus\  Lynktrus  crfililofitdDn.  Berger.bpag.6^ 

CJy.  XL  Qumam  a£tiones  cantra  hitredfs  dentur} 

£4M#.^4f^^^T^^^^  Hisres  oblfgatur  adomne  id,  quodln  Ineredhat^  <^{l  uioi 
verh.  im  ^^  patrimonium  defun^li;  hQC  enim  defiin^us  plusTuo  habufi» 
niifitmMi.   qiiWipfe^cejushnesexAiatureregularefticuer^ 
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•  Hinc  requUur.  oon  <iai:i  in  haredes  (i)  a^n;?*  «liere  potoales, 
i,  I.  /  <&  rtfrp.  &  tmp.  a3.  Naia  obligatio  defundi  ad  pcenat» 
neceflariomortc  definit,  L.  iQ.de  P«».quia  tunc  pacrimonium  ejnj 
t0e  dermit.  &  jam  haeresde  fuo  folverec»  qui  tameo  non  dellquic 
.ViinDtt*  Pan  Dijp. de obUg.  bat^. tx  del. SeS.  a. i. %.  & SeS. i.%u 
(9)  A£Hosws  prxtoriasi  quse  t^uicuni  rem  perfequuntur  cx  deli^o» 
4ii^ove;  tunc  enim  non  id  agitur ;  ut  hoc  fimplum  illico  definac 
cfie  in  bonlsreif  isque  videatur  plus  fuo  habere,  ied  ut  poenani 
de  fuo  debeat»  «deoque  ailor  hic  non  proprie,  quod  ful  pairimo- 
nii cft ,  fcd  poenatn  tantumexigit,  L9.  %./.  de  Reb.  au3.  $mL poff. 
jma.  L  1 1.  «9d.  item  1..  9.  S^  /  QuadfalfQ  mjttna.  L.  ?■  pr.  eod.  did. 
DikiS.i,i.iu&Se3.9.  %.20.  mbiJmgiUas  has  aatones  recenfet.  ( 3 ) 
Non  aAienfcs  utlas  ex  dcliAo  mixcas,  five  prscoris  fint,  fivect- 
Tilei,  $.  I*  h^.dt  Vevp:&  temp.aB.  quia,  edi  rei  perfecucio  fit,  fe. 
duitur  tatmn  rationem  todus  aAlonis,  quc  fua  natura  tenditad 
«iniendum  deliaum  j  quia  ultra  id»  quod  ablatum  eft ,  datur ,  org. 
1 9  /  de  L^Aauil.  Atque  hinc  h«  adiones  mixtse  Cmpliciter  poe- 
ii»tesdiamtur>  Lih&.%.f^'^d  lei.Aqmi.d.%.9.L.ttt.i. t.deRi 
JiS. i. Witf. Difp.SeS.x §. 1 1. &Se£t.i. §.aa  (4)  Non «aioneg 
Jopulares ,  Litlt.de  Pop.  a^  L.  5.  J.  5.  dg  Dej.  &  effif  mb^  enim 
ibeft  e  petrimonio  adoris ,  diH.  Difp.  Se3. 3.«.^. 

E  contrario  autem  fequitur,  dari  in  hseredes  (i)  otone*  aeHonc» 
ex  eoncratftu  vel  qnafi ,  Lzy.de  Acq.  vel  om.  har.  <*)  Aaioneg 
ikiles  exL-delido  rei  perfecutoriasj  qoia,  etfi  defunilus  fuodeHdo 
non  fit  locupletior  fa«aus.  t«men  aliquid  mihi  abeft  fiKfto  &injuria 
defunai ,  quo  is  obligatur  ad  reftitutionera,  tgo  crgo  minus,  dc-  . 
fuoausplus  fuo  habebat^  hoc  crgo  fimplum  non  eft  defiin«*H  poe« 
na  fed  in  mco  patriroonio,  atque  huc  pertioet  condi^io  furtiva, 
£  9  iicCo»«<.^r^condi<ftioobturpemcau6m,I.^.<»/».</pC<»/«m; 
talisquoque  foretaaio L.  Aquiltoe,  fi  in  firopiumdaretur",  $•  9- 1-  de 
LAijuU.  IdemqUecftinadHonibus  pr«torii8,.quibusexdelidofim- 
piuffl petiwr,  fi  non  fint  concepcaj  in  poenam  doU,  ut  in  L  jpr- de 
RetiRJConf.dia.  Di(p.  Seff. a.  th.  io.&Sea.  j, §.  % \.  (3)Omnesaaio. 
nes  exdeliclofuprarecenfirae,  poft  licem  conteftatam,  Lt^9..pr.L 
i6±.deReg.jfur.  quiatumnon  amplius  ex  delido,  fedquafi  ex  con- 
traSu  llris  conteftaaonis  poeiia  deberi  incipit,  unde  quod  ex  his 
caufis  defiindus  debuit,  non  amplius  tes  defundi  fiiit,  fed  tes  alie- 
nyi|i,L.ai3.S. i-de  V.S.L%7.deLesat. a  L 2.^i.infin,deHar.ven(L 
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^CofifrM  t>ifp: Seayi\ %:^\.  tTodfe  noin hifi  poft  fementten  Fi/; 
4i£l.  tHffy,  §.^7.  (4)  Omnes  h»  acfllones  ex  cletldo,  qbjtenus  s4 
1ia?r«ids'ex- deli<36  pervenic'  L 14.  de  Cond.  ind.  L.i^.de  R,f,\m 
«nim  plus  fuo  Jvabenr  >  L.  ag.  infin.  L  29-  de  Dol  maL  diQ.Dffp.  Se3*:f. 
^.ai/"(;f)A<3ioned,  quibusdoliteex  ipfd  coiitM^iu  ¥iiHiitatu^$.i. 
J.JePirp-^trwp:4i^j:[m2c^^ 

«fle  «s^libhum  rwoh^  debkons ,  diff*Di^.&ai*^  W4(:6)Qu\bk 
|)oena  e>c  contraflu  petitur;  poena  eRim  conventi©Miis  verapoeoi 
rton  cft  1  fed ftftim ,  tit  lex*vei  ftipnl^rio  commilTS  eft  p^uariricas,  is 
^  eam  dfeduda ,  ex  pailo^ incipit  elle  in  bonis  atl^otist^^-D^^u 
%.'tyS.  3.%2i.''   ."  V*    •■    >^''^;.  V-   ■' •  '  '■   \i-^.M  '-^  •' 
^  Qu4<i  dfe  crim?niftus  dIc<induni.?^^R  e  s  p^.  Haereriion  tenerujptf 
^rimroe  defuftrtivi.^         P^H/Lzi.C  eod/L-f^^^d-iJegi^M 
-feaec  cnimposrtaplanenoueftrespatrifnoni^retfi  l\s  6wm»d«fi»9« 
tonteftata  fic,  d  Lf. L 2.  L  -i.&^h  Lf  C  Si  ¥eus  velia^Ub. f  A 
^ubl:yud\<ims  Ktisconceftatio  HTorihnnibffs  tton  habttiir|fattqurf 
-conrra^u »  diS.  Difp.  S  4.  §is.  /if.  :  i  -   o^  /*     ;      1 .  A  v.  ' 
.V.  Exc.  ( 0  fidefiin<5l^ws«xwimirte  publfco  vet  pny^tmitdpctf^^ 
ipccuniariam ,  v.  g.  publicacionem  boftorOm ,  Y  non  fi  ad  poenaai  cs^. 
iporaleirt,  cui  publicirid'  bftnorutn  cohSritV  di£f.  Di/b^^H'^^ 
condemnacus,  quiafuncilk  poerw  noo  ex  crimioe,  fed  cxfeDt* 
ria  Judftis^debetin-,  L  20*  de/lccuj^l  p:€  Sitet^vel  dce.  ^g-  i-*^- 
ff.  de^ur 0c.  di&,  Dtfpl  ^  4-  §•  3  ^»  Non  vd^o ,  fi  anta  fentenciani  m<fr  • 
tuus  fuerit ,  ut  id  rationrbus  probatur ,  d  S.  4*  §.  jt  ;  &  infra  ad  ticar 
ium  de  injuriis  latius  demonftrabitur.    Si  fentcnria  appcllatioflt 
fofpcnft  (it,  pcena  pecuniaria  nihilominus  in  haeredes  tr^nfitiCfle?  | 
pitcnim  jamexfententiadeberf,  qua;  fufpenfa  taiijiin^  eft,nonf«b;  ; 
^ta ;  nam  poftea-  confirmata  retro  valet ,  d.  Dijp.  S.  4.  th.  ?4-    (^<  *  1 
ifi  caufacriminaH  expenfjae  litis  aliaque  damna  adjudicata  fuerinirj 
Lt  de Vtihi  jud. L t9.  §.  2. dv legat.  12.    ( 3 )  Si  reus  fibi  ruortem coff  j 
fciverit  confcienria  delicti ,  &crimen  fic,  quod  publicacionen)  bor 
norum  infert,  tum  quia  fua  confcienti3  jam  videcur  condcmnatus^  ! 
i?um  ne  in  poteftaterei  fit  jTuo  aurc%«f /«r  criminc  fifco  hoc  jus  inffir*  1 
yertere,  LplC.Sireus  vei  acc  0.  C.  ars  1J5.    (4)  Ex  crimine  dtfiflj' 
fti  hccres  tenetur,  quatenus  ad  ieum  pervenit»i.  \z..Ad  Lfffr^^ 
faIfL$. pr.de Cfiiunm.  idenim  faeto defundJli  abeft  \i(kox\ %  diS^Ow 
S-38-    (t)  Inquibusdam  criminibusetiampublicis-fingulariterco/^ 

ftitutum efti  ut  haetcs  ratione pecunic  fcu boQorum^,  etiam  fitenon 


i 
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'mncef€at4t  teoeatur:  Mcih  crimiiieMa|eftatrs,ha?rereos,  repetun- 
jdarum »  p«:uUtus ,  &  deie/iduis ,  di&.  D/^.  ih.  39. .  • 

*\  • 

^v.  XII  ^ hxredeij^fmSlitantum fro rataagant, 
'-  ^:xmrueniantiiri 

Equid^ein  interreinoras  Iitium  misrito  numeratur  exceptio  plurium 
cchc0redum^  quam  reijs  plcnimque  oppohere  folet:  nam  vel , 
AGTOR  plures  coharredes  habetf  &:  tum  reus,  qui  forte  debitum 
ncgat, Viuit,  utomnes  agant,  ne  finita  cum  uno  Irte,  poftea  reliqtii 
d^iliio   eandem  inftituere  valeant.;  vel  EtEUS  plares  relinquit 
H^r^des^t  qucu:umtinus,in.foUdum  conventVis,a1fegat,  nbi  alioseile 
coWi^edes ,  indeque  in  folidum  (e  conveniri  ndn  poile.  Utroque' 
cafu    an^m  proteJan^di  licem  calumniofus  adverfarius  arripere 
poteft ^  ,ad€oquepaulo  plenius  hanc materiam  examinabimus.  , 
.  Quod  ad  AGTORIS  cohyredes  attinet,  regula  Juris  certa  eftf! 
f  iftvbnes  ipfo  Jure  &  Legibus  XII.  Tabb.  ailive  in  hxredes  tranfire» 
US'jiKS*t.Qdeli^r:a8MiJnfX.Siun.  explur.h^r.  L.^.ff.ParjU 
•  ^. L. 25. §.  13. e^d.  t. $.  C eod.  L,  g 5- S.  i. de  K  Q.  Carpz.  P. i, C. 2. d.  25; 
jf4'  Mev,  P.t. dec  1 1 3. ».  i .  e^  P»  i.  dec.  115. n.  i.  Nam  ad  debita hcre-^ 
di.tari^ideQ  tenetur  haeres,  quia rcpracfentat  perfonam defun<5Ii :  fi 
er^o  pfo  parte  hxres  eft ,  pro  parte  faltem  defuhflum  re^raefentare 
p.otefty  indeque  pro  ea  quoque  demum  parte  ad  debita  ha?redicaria> 
tenetui:  >  L.16.  CLjieJjtr,  deftk  L 1. 1.2.  L.  6.  C.  deAJ^]  h^n.  L.  3.  C.de 
Ciintrj0ul L:i.C.^ de iieg. Gefi, L 1 4?  C.itd L Fak, L. 7. 'CdeSon.  aut^i 

.  jud*"poj^d: ' 

Exc.  (r)  Eignus:  hocenim  unicuiqueh^redum in folidum  tene* 
tut»  t.  t:C^Si  un.  explur.  L,  2  5.5. 4.  Fam.  erc.  Adeoque  unusqnisque 
htEredum  iixfolidum  a<rfi6nem  hypothecariara  inftituft,&  in  folidumi 
pignus  diftraliit,  Brunn.  add.  L  r.  Nam  caufa  pignbriseft individua, 
adeoque  pro  parte  iUud  cliftrahi  non  poteft,  d.  L  i.  &  L  2.  C.  Si  un.  ex 
plur.  L. 6s^ff,de Evi&.  At  profua falt^m  raia ex  precio fibi  fatisfacitt 
\     re(iduumreorcftituit,i.  ii.§.4.^^Pig». 

Exc.  (2)  Qupties  failuth  eft  individuum  vel  filtem  ratione  petitio* 
ni. -Atque hinciter,  via&c*  defunfto  promifla,a fingulisejus^ifr^ 
iiHunti  folidumpeti  poceft,L.2,§.2.^ifF.O.quiainpartesfcindi  iter 
nequitj  at  condemnatio  fit  faltem  pro  parte  hsereditaria,  i.  25.  §,  9. 
Fam.erc. d. L  2.§. 2.  ibique Gotb.  vel ratione  pr^ftationir jUti  fi  homb 
.  defuufto  promifTus  petitur  ab  uno  hajredum,  tunc  pro  parte  fua 
^  -.         '  >  Zzz*  •'*     faltcm 
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faltem  agit;  at  totus  pf%ftari  debet»  quia  pro  partb  homo  pfarftari 
nequit.  L.a.  §.  3.i. 85-/.4-^*  ^-O- 

Vera  ergo  manet  illa  regutai  quodhtfredes  non  agantt  nili  prs^ 

parteh^reditaria;^  cuiusefflttus  indgnts  hic  eft^  quQdunaseorum 

-non  poffir  totum  debitum  a  reapetere»  fiiquod  debicor  folvendo 

nni  torum  debitum  non  liberetur.  Sed ann?  iniquum  eft ,  detntoreo).. 

2ui forte )uftas debitinpgandi cauQs  habet ,  teneri unicuique teeie» 
u ir  pro  rata  rcfjpfondere ,  eoque  in  di vcrfos  prpceflus  diftri ngi  ? 
R  E  s  p.  Qmnino :  &  ide»>  quoad  modum  procedendi  pro  uno de- 
lMtoreputatur»adeum  efFedum .ut  omnes  hsrredesfTmul  agant,ve[ 
'    coromunem  procuratorem  conftituanr»  vel  fi  non  poflTnt convenirc; 
cxoffidotalisconftTtuatur^  Li  ff^Pam.erc.L^L  ^.^.deyS^L  Ediff. 
ihique  BaUL    Nam  fummam  iniquitatem  efle^  in  plures  diftringi  9t 
verfarios » apcrte dicitur in  L. 27.  §/ de PecuL  arg  L 3?. dt  Procur. £.«. 

fde  Exerc^  ad.  omnis  igitur  numerus  eorum ,  qui  in  loc^m  uraas 
bftituuntur,  pro  (ingolari  perfonaeft  habendus,  L.  ^6.jf  deCmd. 
^  dem.  &  fl  idem  debitum  a  pturibus  deb^rur » unius  loco  habentur» 
Z- ^.fdapMff.  Atque hanc fententiam  confirmatiWfx;.  P. z.d!rc  ^^4%  . 
0)riJt,K  i.dec^  i^T^n.^  Conf.  Mev.P.i.  dec.ii^.iT.6,  &$.  &Ej. 
dec.  6^.  Eaque  prawerea  probatur  per  textum  expreflurt  m  L  48.  ibir 
Sifamilide  ercifcund^  aHumfit^  &  unus  e^  liiigat^ribui  decejferit  ,^/b- 
tihm  hdsredibus  reli^isy  non  potefl  in  partes  judicium  Jcinai  $  /iaaut 
gmnesbaredes  accipere  iddehent^  aut  dare  unum  ptocuratorent,  in  quem 
mnium  nomine  jfmiciiim  agatm.W  Famerc*  &dL'su%.s.  Atque  ita^ 
in  contradi£lorib  in  Curia  HaiDerftadien(i  judicatum  in  caiua.  &<r 
^l^fcbifcben  ©rfd)n>rftcr;  contra  Dcn  ianb.Statl)  ©ifcricb^. 

Quid  (i  vera  cohxiedes  noKnt  acSionem  xntentare  ? 

R  £  sp.  Tunc»  fl  conftat  de  eorum  domicilio ,  compelli  poffimt t 
.  jpadice^ut  vel  declarent,  fe  ittcm  nunquam  moturos,  vel  communem ' 
procuratorem.  conftituant;  fi  polint ,  judex  ex  oflicio  taiem  confti- 
"  tuiu  itque  ita  judtcatum  m  in£(a  caujk,  Interim  vero  pro  rata  tt- 
fpondere  a<%>ri  tenentur  r^i»  idq[ue  verum  efti  etfl  quidam  coh»- 
rcdum  nomine  communi  ab  initio  egerint,  poftea  autem,  quit 
Gohsredks  a^ere  nolunt»  dectarent.  &  pro  (ua  rata  (altem  agert 
velte,  uti  judicatum  memini  in  Camera  EieiSdr^li. 

Quid  fi cphaeredes  longe abflnt»  vel  ubi  fint» ignoretur ? 

R  £  s  p.  Vel  lite  contefiata  ador  moritur  ^  &  tunc  unus  barredum 
invfens  continuat  proceflum»  etiam  ratione  abfentium»  modo  de 
latacaveat^ Lf.CdcConprt. ejuid. iit.  vef  motiixitjite nondumcon» 

^fiatt^ 


ujfata  %  &  tuift  fi  cohsere^  fant  fratres  &ibr6res ,  untis  cotnmimi 
i(iomineagn:pra?ibta  cautionedemo»  Ls$.fr.4leProatr.{^n^]iat€ 
Saxonico  ad  tercmm  usq^uegradutn  adeoque  in  confobrinf&i^uoqirft 
•dhiitticur»'  Tfif^.  P.  r.  C  u  ^^  29. )  Si  vero  vel  in  ukiriarf gmdii 
confUcutii  vel  extrattet  hmreoes  6ntr  hoc  cafi><»mnina^  fttnarem^ 
mranfi  cohaeredum  pro  fua  'nk«  agereppfie»  mique  erobfttrfe  ez^ 
«eptionem  plurium  cohsredum;  fiine  intquiffimum  eflbt,^  fi  ttnof 
ha^redum  idep,  quod  cohaeres  veF  iatitaret*^  vei  lofige  abeflet,  nec 
«dcomntyunem  procuratoi^cn  conftituendumoompetli  pofiet,  fure 
fno  carerie  deberet.^  in  ftiperfluum  tatnen  ab&ntibMs  ex  ofiicio 
carator  dari  folet :  ita  in*  contradi^orid  judfcat^m  in  cau£i  4)v5gtng^ 
contra  bte  ®ebe(tere  »on  ^io^mj^  iii  pundo  confenfus^  Men£  Dec; 

1709- 

Regula  m  prccedentibus  pofita,  itidem  obtinet  in  han-edibut: 

DEBfrORIS;  nam  aAiones  Legibus  XlI.Tabb  pailive  quoqutf 

fn  hseredes  efle  di vifis  ,  couff at  ex  1. 9  -  •  §•  r  Je  Har.  mjtM  g^.  $.  u  de 

H O.  V. .2.  C\  Si  un.  fxplur. h. 5. &fot  iis.C deHitr. aS^  <juia hi quo-^ 

«  qae  pro  ratademum  fua  reprsdentant  perfonam  defun6{f. 

B  X  q.  ( I )  Pignus»  ex  ratione  antea  allegata*  L^2^C  Si  un.  ex 
flttr.  ibiquiGdfb.  Mev.  Ky.  dec. 6«.  & PVj.deciOt.    (2)  Si caufa  fit 
individaa,.  vel  &hem:i^9tiQne  ii^iiftoMi»  atque  liiA^r  ^  vet^dicoria 
hcvedes  ad  prxftandam  eVii^Ttonem  conveiiruntur»  unicurque  in 
&hiJiini  fit  oenuiicitino.  iiniusque  condemnano  nocet  i^enqm£ 
^85  S- 5-  ^^  Y'  O  at  executio  tantum  fif  pro  rata  hrreditaria, J^/4[ , 
Vel  faitem ratione prteftatima :\^tq\XQ  hinc*  fi  homo a  promifioriir. 
haeredibus  petltur.  finguli  pro»  rata  quidem  conveniunpu^^  fed 
vnilsquisque  in  {olidurn  hominem  prserftat;  quiaproparteprfleftari  • 
ne^uit,  d.  I.85.§.  4  i-  a.  §•  j-  ^-    Vel  ratione  tttnufftfie^  (ciVit 
tietitionts, &  prseftnionis ;  uti  fi opus  vel  Ekflum eft  in  obfigarionej 
119C  enimab  unoquoque  haeiedum  in  fl)Iidum  peti  poteft»  quia  of 
partes  Ciindi  nequit ,y  L. 8f  > 2. & 3. L72.pr. enl  Li\.%r^\.& «4. 
I  ieVe^.  3.    ^)  Si  in  commuiTione  lint;  tuncfufiicit  omnes  ingencie 
'  citan .  ik  cirationes ad dOniun»  infinuarir  uti  Curia  Halberfbdien^Ttf 
iudicayir  incaufiiKrtJino^,  conrra  ^^Hlffiams  •ciff^ 

Certum  ergo  cft,  unum  haeredum  ratione  totiusdeliiri  regulariter 
conveniri  in  fotJdum  rh^^n  pciflc,  idque  in  contradiAorio  tta  i^y 
difla  Curia  judicacum  fiiir  in  caufa  ^.a)6  (^vben,  contra  Sc^dri 
Cci^H,  Menf.  Apn  r  pz.  &  d  20.  Mai.  170/s.  &  d  a.{.  Fcbn  1707;». 
ladequefinguliciundi»  ontnibusauecitationes  feparatim  infinir- 

-  TLzz  3  ande: 
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fi;ih5l0f  cunsiilngvlis  Ceparadm-dgera  di^beretf  roeiico  L^gibuscoiv- 
jBtitutum^i  w  ddigiilii  h^redes  (il  de  eprum  domkiliocoQfbtjl 
pliySiqt ia4i$Ofnniuoem  €;/o;(^lli(uenduni  iprp^iTfau>r<n) •. arg^L^^ 
£iiin./sirc^L^.  Em^jxc.  >  l^ara  &  hic<jupfyje  rcjguja  ilU  obrinec, 
qaod' odioja  jiUfRecvs  e<>rujn*j  qiii  fiij  ^uiiius  Ipciii^.  fubfticuuxiw, 
0FO  firlguidfi  per£ba9  iithabenduSt  t.  s6. ff.de Cmd.^dm.h(\mii 
miquum  ftt.ip  |>lurjes  <}iftriogi  adverfadps»  Lzy.^^f.de  Peckl 
£.  4S.rAtque.Iioc  remedium  CQmmunis.prpcuratorU  fuppediaiu 
MarJi^Pr&c.  fU.^S^l'  ^/^J^nk-  -^^^-  ^^*  4-  ^4  ^3»  ^^'AA  i.  0.  ji 
Mynf.cenhiM'9^  fi  noliiKCQmmunem  procuratorem  conflkueR^ 
exoiiiciodaturi[.ii/^r/..^«V«  Acqu^  ita  judicatum  in  cau(a  dw^ 
contra  SfGoijfcamsboiflf*  '  ^ 

Quid  (i  hsredum  quidam  militix  caula  abfiiK^  vc\^m%  ubi  liot« 
aefciatur  ? . .  ,. 

Re sp.  Tunc  praefentes  pro  rata  fua  refpdndere  debcnt,  M^* 
d. l n. Z9Q.    Atque itaip gpogradi^Qrio pronunci^uan eft intoiM 

Qv^XIH.  Qjimdmjlnt  aStiones  iQn^jUeiyqUanM 
ftri^ijurisy  ^  ^m  fit  htsJHs  dtvifionitratio  t 

E  $  p.  Notidima  eft  diviCo  a<3i6num  in  bonx  fidei  &ftriffi  W",*»  < 

ex§.28  LdeAa.&^.i\.ead.  BONiE  FIDEI  aaionesfunci? 

quibus  libera  poteftas  judici  permittitur  ex  arquo  &  bqoip  ^ftitnanow 
quantum  afloxi  reftitui  debeat»  §.  30.  /.  de  AH.  ica,  lit  eai  ^^  \ 
tifidua  funt,  qua!  moris  &  confuetudinis,  quoque  aeftimenuiri  I 
ti3rS.io,  de/EdiLEdid.    Atque  in  his  bona:  fidci  judici/s  tanrufn 
yaleredictturofficium  JudiciSvquantum  in  ftipulatipnc  nomina^? 
^jus  rei  fafta  nomipatio,  L.  j.de Neg.  Gefi.  L.  24.]^^  Depof&^^ 
.potius  quodaflum,  quam  quoddiftum.  fequendum»  ^•^•^•i'i ' 
Ontrah.emt*  cum  enim  Otb.  f.  judicium,  nihil  magis  bona^ncto  i 
coiigruit,  quam  id  prgeftari,  quod  inter  contrahcntes  a6lum  efti  ^ 
cjuod  fi  pihil  convenit,    tuoc  ea  proeftabuntur,  qiiae  nacuralittf  ' 
infunt  judicii  hujus  poteftate,  h.  ii^^^.deAS.  emt.    Adeoqus  mc 
praftatio  non  tam  ex  obligatione»  quam  ex-officio  Iiidicis  vcnft  • 
jC.34. pr.  Locat.  fingulac autem  hae a^iones  recenfentur, ^ 28- /-^f ^*^'  , 
/STRICTl  JURI3  aaionesfunt,ubiofficiumJudicisveladvet- 

ba,  vel  ad literas,  &  ficprxcifeaaconfcnfum  adftriAuracft;^^^^  i 
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iju^^fettfni  in  ]rtdk:iomhfcdedacicar;quod*«jui^ 

>  '  At  in  eotota  jam  h^rec  qusftio,  qusYiam  ^t  rmQ^}\\xfi%^\S^ 
renriaB,  &  cur  Legislatores  Romani  quasdam  a^liones  boh«  fidei^ 
^iuasdam  ftTiifti  jumfefTe  voluerint?  ALIldicuht^vgaaiowfi^  bonqpfif 
ttei  eflbi  •  qiix  coram  Pmcite  difceptabanrur,  jfttiili  juris  wfpg 
casy  ^ qufie  coram  Judice  ipedaneb;-^»£m^«n*:  Exet^.-^^^yjft^ de  ASj 
%/i^^ptopt^tLi^. pr.de R\rg.  Jur.  L^j.jfMLJul-irffi.Conf/Sk^ 
^Oif^..  de  Ban.  fid.  A  LI F  a  formula ,» Jodici  a  Priecorcprafcripfa .,  cpBf- 
&m^diverntacis  defumnnt ,  &  tum  a^liones  bonteindei  finjfTp  «utur 
«lam  /•(!  'Praptor}udicam>ddiumrjufTcrit  ex  l)Ofi9;ftdfti:«x  bK>nq  ^^ 
«equo  &<2i«|udicare,  ft  ii^|i!iciiei:  &  £ne  iftiusTC^difQku^la  di^tiis 
Wet»  adlioncm  ftri<^i  juris  fuifferBlTerunL  Fl^//ir/^/wi^^^  i?fl«».  I.a^ 

^.\t^.%.^Qt^x\i.B<^rn.inJ^J^:deBMafide.  ,,.  >       •  . 

Novam  bic  tuerlcon^bor  lententiam,  atquediftin^ionemiUaai 
t£(\otiyi\Xih^i6fidel  &  j?ri^^>i(W-haniri.civi\ideH^m{i  feiJ.ipiji  ni^ 
ifei-srmwoMfuridwi^  6viiHfefltfffimeuJemo«ito  '  »^  ^  f-  ;     ' 

.  .H  A^bhesBQNA-FIDfilfligxut  funi^Lqttmostcr^ditbr  agi^  ar^ 
ijmifequendufil  idv  •  i}oo(J  antear^us Ifuit:}  STRIGTJ  JUK jS  ivero 
^,  ubicreditor  agit  ad^oaoffequendum  idviqupd  aiitea  c|u$  noQ 
fbit.     Vid.  omnino  L  38.  §•  7*  ^^  Vfurl  ibi :  Si  aSionem  babeam  ai 

'"  ^iije^endum  idv'r<ftad»jevm  kanjfiritf'w/utiexfiipulaififfru^us 

*  il0n  €on/e^uar.  '  '    '      '   :  .  L       ^  .    ,    .     ,       •  •  '  .^ 
»^  Ve^it^s  hujusdifJere^ti»'exrpfa  infpeftionefingulprum^miira^ 
^tuum  bona  fidei  8i  flridi  jurts  apparec:    Omftes  enim  aftiones 
honefidei ,  qux  recenfentur  m  §^  iH.de  A3ion.  (iipponunc  credito- 
rem^.  quiid,  quod  ancea  ejusfuit»  repecic,  adeoque»  ubi  debicor 

.  ali<ini  q  uid  tenec ,  uri  in  eovmiodato  r  depofira » pignore  j  kmionc^  conr 
iucilme ,  focietate^mandam^  negfniorumgefthne^  pmnes  veio  afHb- 

^  tifi$flri£li/um{\\pf^^  qui  i^^.  quodpetit^  antea 

npn  habuic»  adeoque  \ih'i  deh/tor  de  fuo  aliquid  pr^ft^ire  tenetut; 
Ita  enim-  in  muto  oi  Murarum  ohtigatione  omnis  obiigauo  in  eq 

•  confiftiti  quoddebicorfummiam^qaaraalteri  pfomiiit.^x  propni» 
folvere  debcac,  qni  e?f^^^i^/fl/«r  vel  /^itfatoo.  d^re  teneta:ri,qvi  ini 

»  ddife  accepict  qui  ex  ^(?jw^ oblt^acur^  vel  ex  cpntrailuipnomi» 
nato.,  qui  legata  ex  ha^rcditate  prseftarecenetur ,  non  de  alienov  lea 

^  de  fuo  foivit^  & ^editpres  noa  agiinc  ad  cQnfequendum  id>quod 
antea  eorum  foit^  fed  ad  id>  quod  anaa  OQn  liabuerunc.  Pwj. 
n^Ksv^fidejfifiiic^ii^ref^^dcbi  cqng^-^ 


^  '  \fuM,  UitiijSaimJsHtar  &s:  jion  stify  alterius  tenenc,  occ  enditor 

confra  hos  agic,  ut  rera,  qiiir  aotc^4ijs  folt,  Teftrtiwot:  StdiH 

,        «t foo  tiatrtmooiatenentur ;  ^*?  vero  coQieqiiuntur  M.  quod  latH 

'  noh habuere.    Idetnin  quafi  contradJbus  quoque  ita  (Adnet,  nam 
Vn  coitdiQione  initbitu  (^uctftrj^i  juriis  eft,  ft»</./Sf^,^.4^cJi( 

'   ^v        Jiii.^w.ii.^condkens-ropetitromyqwinca  voluntatsalwriusfafl» 
;         eft ,  §.  I  '4»Itifi.  4e  if6^adeoque  iiebitor  ite  fuQ  pacrintooico  (blyit.  = 
'.  Ratib  aucem  hujus  diverfitatis  iii  aprico  eft.    EtenimfidlB. 

DITOR  agitadconfequeridutoid,  QUOb  ANTEAEJUS 
FUIT,  debitor  neceiTario  rem  alienam  tenec»  ipfavero  Mtun 
-^uoque  praedbneum  eft  j  re  alieha  uti ,  •■  eu)us  ufus  oipnis  iid  «iitn 
perttnec:  prima  entm  natunt  reguia  eft,  fuuin  cuique  tribuendaa 
i  «ire,nideq(i6,cumdebitornihn<penita5)uristnil}a  refnnlina^ 

-     ~         adco  moralem  facultatem  cenendi  habeac,  httc  ij^  detenrioco». 
icra  volwntatem  domini  vitioCi  eft.  Vid.  Dn.Par.  Difp.  t.  JeBsM 
J!d.SeS,2i.to.&Di/p.a.deB».i0n.Jld.Ci.th.i.Ji^.t. 
■,    ^  Iliecredltorergoagiriionitantamadtd,  quod  proreidiuitcft, 

ied Si. ad omheid,  ^uod ei ex Ikdo hoc decemionds injufto tbA 
ucidedolo,  deufuris&c.    Idque  non  fepurads»  (ed  uoa  eaden* 
.   que  adlione;   ham  hoc  aequitaci  nacucali  ac  bonse  fidei  maxiai 
--  ' '  eongruum  eft. 

Si  vero  CREDITOR  ^gic  ad  confequendum  id,  QUOD 

V     '  ^  ANTEA  EJUvS  NON  FUIT,  cota illa  injuria celTat^ Non 

^      .  enim  natufalis  racto  prxciiMc  abftinere  ab  ufu  rei  fus,  licec  ali 

1aebit«,  nam  exfola  obligattone  perfonae  nihil  cransfercur  incre- 

;dicorem-i  qiiam  mera  adio  perfonalis,  i  e.  )us  exigendi  in  judiciok 

i>fflne  ergo  jus  dominii  manet  peoes  debicorem ,-  &  creditor  «on* 

traiblam  -perfonam  agit  ex  patlo.    Judex  igicur  hic  tantum  judi- 

clat  de  eo,  quod  pFOmiffinn  eft;  credicor  enitn  hic  non  ^t  td 

,cpnfequetidum  id;  qtiod  antea  ejus  fuic,  non  quentur,  debitoreai 

/--.  rem  tnjuria  decinere,  fed  ooncra folam  perfbnam  debitoris  agit,  qui 

ex  fuo  pacrimonio  fblveie  cenecur:   H  camen  prseceiea  xquitas  lit 

pecendi .  feparacis  d^ionibus  id  expediridebec. 

Unde  fimul  appapec,  xiimium  iniquos  efle  in  JCcos  RomaiK»» 
quihtsimpucanc,  quodomnem  boham  ^dem  a  ftridli  juris  fudicii^ . 
elirainaverinc. '  Namnon  ft4cuicurinjure,'il]a,qu£nacuracqaii» 
eft  Dtxftari ,  pian&  non  peci  poife .  fed  ncm  pofk;  peci  ex  eo  coa- 
traclu  •  Vel  una  eadem(]ue  aaione,  ac  libenim  eft  a&ori ,  id,  quod 
int^reft « .feparitairjadi<iase  a^oncii  L.  13.  fr,  Sat^  rem  btk.  L  un.  C 

ic 
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df  S^m.  qta^fneo^  quaiint^.  L.  j.  §.  7.  c^  wi,  /i/.  45f ftf;  quod  certjoe. 
Quin  ideo  oondidibnes  dantur*  ut  condicatur  id.  quod  fine  Jufta   ' 
<:aiifa  penes  aliunrl  eft,^  L.  i^.deCofid.ind^  Tpta  igitur  diiEifedtfai 
in  co  confiftitt  quod  in  negotiis  b&n^fidei  contra  detentorem  rei  * 
alienaeut adioneres  expediatur.  curn  id  per  arobages mJiriS^ijuru 
^udiciis,  ubii  detentio  illarei  atiensceiTat,  fieri  debeat» 
*     Difierentla  hapc  aftionutB  bmafidei  &Jiri({ijuris^  ejusque  rati^ 
^  nobis  proppfita  confirmatur  ab  ipfo  effe^lu:  oatn  ex  di(fli$  jam 
^bnftat,  ( i)cur  ufura^  debeanturin  negotiis  bomj^dei^  feciis  ac  itt 
VkGgfiXii^firi&ijurisi  cum  enim  inpr/oricafu  debitorremalienam 
teneat»  atque  ex  ca  lucrum  captet,  pugnat  cumafquitate  naturalf, 

^  nUquem  fieri  locupletiorein  ex  re  aliena.,  meritoergo  creditor  ^it 
ad  Gonfbquendum  id ,  quod  ex  iniuftia  deten tione  debicoris.  ei  aboft. 

"  Bofieriori  cafu  debitor  nihil  alieni  tenet,  fed  de  fuo  obligatyr ,  ia* 

\  dequequicqutdexre  fualucratur,  fioevitio  fibi  acquirit,  nec  iniiv*» 
ria  hic  eft  niu  ab  interpelkdone.  Adeoque  debitor ,  qui  ad  rei  fuafif. 
tionalienae,  traditiqnemconvenitur,  adufuras,  quxluntaBftimatip 
*uttis  rei  alifenae ,  nori  tenetur.  Atque  hoc  diferte  ita  traditur  ih  arite 

'    i!^\|g3ta  L  i^-^^^-Sihabeam  a3ionemadid(onfequendum ,  quod  mfium 
npn  fuit  ,.velu$i eicftipulatu ^fruBus  (eadem au tem  eft ratio va uhjrts» . 
t.  3 ^.deUfur.)nonconfe(juar.  Nequeiniquitasaliquahicfubeft;  quvt   ' 
(ibiimpgtet  credicor,  quoddcbitorem  reiproprioenoninterpelieh  ^ 
«timqiieln  moraconftituat:  poft  litem  conteftatam  enim  edamip 

'flfegoriisftri6fijuriscurruntufurx,£  3S-^^^*^  *  V 

•    Sed  &  (*)  ex  his  ad  oculum  patet  ratio,  cur  in  legaiis  ^Jid^eicommis- 

'fls  ufiirse  ve\iiant.  &  hadtenus  bonafidei  dicantur.  L.  34.  de  Ufnr.L  87. 

•§.  iJe  Leg.  a- Z.  78-  §•  ^-  ^^^-  ^-  84- ^^^  ^-  3-  §-/  de Ufur  etfi  aajo ex  t<j. 

^ftamento  in.aliis  capitibus  fit  ftricT»  juii&  {Fid.  l.  5.  pr  Jun^.  %  4. 

'^  L.  6. pr.jfde  jfur.  inlit.  L  ^JunS. L.  6.  de^Eo ,  quodcrrt.  loc. )  Cum 

cnim  legata  ipfo  jure  tranfeant  in  legatarium ,  L.  64.  ff  de  Furt.  Z.  7  7. 

'%.  \Je  leg. ».  L  80.  eod  L.  44  S;  1 .  L  86.  §.  2.  de  Leg.  1 .  §  2.  Infi.  de  4{l: 

^    nullo  momento  res  legata .  videtur  hcredis  fuiue,  indeaue  haeres 

^.  "cx  fi6lione  juris  tenetrem  allenam,   ex  qua  proinde  uluras  juxta 

-    resulasbonaefideipraeftaretenetur.  ,    . 

Hincquoqueapparet  (3 ;  cur  aSio  exfiipulatu^  quo  dos  repefittdri  ^ 
'    fada  fitiioftx  fidet,  L  un.pr.&§.  r.€^2.  C.deRei  ux  ad.  quia  uxiy 
confequitur  rem,  quae  ejus  eft,  cujusque  domina  naturalis  dicitutf 
fccus  ac  in  aliis  ftipulationibus. 

/Aaaa    /'     .  .     *     Sed 
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'  Sed  &  (4)  ideo  barediiaiis  peiitio  &  aSiones  mixt£  {unt  hwifiia,  \ 
vid  fupr.l^^  5, ^  5.  qu*%*  infin.  L.  10.  tit.  i.  qu.  3.  quia  v.  g. coh«rcs  ; 
firuAusex  re  partim  aliena  percipit»  adeoque  rem  «lienam  peoes  fb  ! 
habet  *  quam  a6lor  fibi  refiitui  cum  omni  caufa  pctit. 

Acquehinc  {s)cori&atrau0jcmpermutatip,8ccontra3us£fiimet9'  ^ 
fiuf  fint hntix  fidei ,  §•  2S-  Infi  de  aU.  etfi  reliqui  contraAus  innomi* 
nati  llnt  At\Qi\  juris .  d%n  2%.  Nam  in  utrisqtie  videtur  delMtor  aliquid 
tlieni  tenere»quia  permucatiofimilisdicicuremtioni»L,2.irP^ii!rtf. 
irftimatorius  vero  mandato,  vel  conduAo,  vet  focietati,  Lhis 
/Eflim.  Undein  contraAu  sftimatorio  dominium  non  transfertu^ 
Jupr.  L.  1 9,  tit.  j.  f ».  2. 

Porro  &  6  ex  ance  diflis  apparet  ratio.  cur  in  ne$otih  flrlffijif' 
risnottjureturinlitem^  vid.J^pr.  L.  f^jitl^.  qu.^.  qutafciljcetjiui- 
nientum  in  litemtantum  obtinet,  quotiesquisid»  quod  (iium  eS,fd 
fuit » &  fine  }ufta  cau(a  qus  efle  defii t ,  repeti t ;  vidjupr.  tit.  dejuneu 
inMt.qti.^  in  negottis  autem  ftri^i  juris  creditornon  pedc.quo^ 
fuumefti  velinjuriaefuseiledefiit;  (edomnispnerftatioeftexpatrl 
nfohiodebttoris»  deafie6luautem  rei  alienatnemo  jurai^poceft. 

Hinc  apparet  quoque  (7)  cur  affh  ex  tefiamehto^  qua  conu^a  ht^ 
demagitur,  fitftri^juris;  vidjitpr.n.%^  quiahaereSi  quffiAionejii- 
riscum  defunAopro  una  perfona  habetur.  ex  defuncli  bonis»  a^ 
coquedefuofolvit»  indeque  nihil  alieni  tenere  videtur.  Cnrvera 
a£lio  hstc  >  quatenus  legjta  &  fideicommiila  eorumque  uft»  petunr 
tur » fit  bons  fidei » ejus  rationem  dedimus  y&/rr.  n.  7^ 

Eadem  quoque  (S)eftratio»  cur  concraaus  innomjnati/i?.  atfe^ 
iias  tfacio ,  utdes^facio ,  utfacias ,  fin t  ftri<^i  juris ,  $.  29.  /.  de  A3  naffl 
tnomnibushis  cafibus  negotiumex  datione  incipit»  quanodiuergo 
tccipiens  npndum  dedic»  nihil  alieniienec.ied  de  fuoooligatur;  cv 
irero  atftimatorius  &  permutatio  excipianturv  vidimus^;^.i».f 

Porro  &  (9)  ex  his  conftac»  cur  condiaio  indeUti  fit  ftn^i  juria»  Mt 
llfur2eribid€beantur?i;iiySK/>r.£  i2.tit.6.qu.2.&qu.2o.  NamdeW' 
tor, in  quem  res voluntate domini translata  eft ,  dominium reiicqo^  j 
ivic  >  &  fic  u ti tur  re  fua  ^  eondicens  autem  agit  ad  cofWequeadum  'A  i 
quodejus  non  eft •  fed  iure  eiuseffe  dcfiic 

Sed  &  (lo)  in ncgotiis  bonae  frdci  compen/ationi  1cm:us eft .  Lff^ 
€omp.  ndnf  fi  uterque  ab  altero  pecuniam  tenet»  fibi  quafi  invicedl 
folvifievidentur^quaeracioceflbc»  ubi  unusquisquealteridefuot^ 
Aetur :  acex  edi6h>  DiviMarci  exceptiooe  doli  repellitur  credicofr 
«uipecttniaaameexijpc^CeQaaiaaiODcftriaiyiris^i^.^^^ 
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fim  mihi  debet*  Jaftinirous  vero  in  omnibus  n^otiis»  edam  ftriAi  . 
iuris  •  compenliftionem  valere  voiuit »  $•  3 1.  Infi,  de  AH.  L.f. 

Deniaue  &(i  i)  ex  his  conftatt  t&lonmtfinium  nfuidmrrm e(Ic 
bonse  fidei ;  vid.  fupr.  L«  t  o.  m  .  qu.  3.  quis  is  %  qui  fruaus  ex  finibup 
confu(is  percipir,  rem  alienam  tenett  adeoqiie  a^r  l|ic  apt  fMl    . 
Conlequendum  id,  quod  ancea  ous  fuit. 

An  vero  tantii  iotereft» num  ^\q lit  Inmafidii^xamfiriSljmrkt 

'  Aff iBM.  riam  innegotiis  ^0ii^j£^(Ou(ur«debentttrexm<mw 

t.  32.  $.  2.  de  Vfkr.    (2)  Contradus  bona^  fidel»  coi  doltts  cauiaai 

dedit ,  efi  ipfo  )ure  nullus  1 L  j.p\  de  DaL  mal.  (i>  Padam  %  in  cond« 

nentieiad]eAum,adionemi&deformat»L.7.|#5.i£f  Pj^.  (4)  Doloi 

'  prsftaturadUoneexipfocontra6hi»  h.9.fr.deueLmaLL\^.%.$,d$ 

AQ.etm^L^CdeH^r.vend^    (f)  Exceptiones  infunt»  etfi  n^n 

coateltgMt  L  3» ff!lieRefi.vendu  (6)  .Aftimatia 

)Qfpidturtemporerdit|dicatae»L  3*1.2.  Cim^^  (7>  ^ 

Locus  eft  iuri)urandp  in  litem»  LS.de  in  St.jm-.  &  (9)  compeii^ 

fitioni » Lf.  C.  de  Qm^.    (9)  Reus  rem  deteriorem  reddendo  nott 

SberaturyZ.  3. §.  uCommod. Lj.  §. s.deDelmal  (10)  FruAtts  poft 

^m  cootcihtam  veniuntedam  non  pedti.    Vid.fufr.  L.%.  /1/.«« 

«y.  14»    (11)  Qutiooes  ante.diem  venientem  peti  poflunti  L  gg#. 

Pfofk.  L/it.defud. 

M  O  R I B  U  S  quoad  hanc  di£&rentiam  nihil  mntatum  tpparaa^ 
^Ufufjr.  L  %.nt.  i^qu.  zo.mfin.  adeo»  ut  nec  ufurs  ex  ftricli  iuris  - 
'  0egotjisdcbeanturtlicetper/?<c.Dr^.iArtfiifi.i6oo.§.i52.  idinfpecie 
inmutuoconftitutumfit.  Vui.Dn,Par.lfjf.Inft.M.deA£l.^%z. 
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ESF.  Qu«nonex contraAu oriuntur, ted ex  contumacia Pi^^Tjm.t^e.a^ 
qui  aiiquid  facere  )uflus  non  fecit;  hic  enim  Judex  ex  arquo  &  Tcrb*  4^#i 
bonocontumacemdamnati$.3r./i;^.^^4Sf.Talesa6lionesfunt(«  W4<^. 
fi  teftator  ceito  loco  aliquio  dare  )ubet  fa^i^dem,  nec  id  is  facjti 
L  ^.  de  Bo. qu$d  certo  loc.  (  C)  Si  Judex  domino  vindtcanci  refti tuere 
fubet  rem  cum  omni  caula  •  nec  reus  paret»  L.  €%.deR.  V.  (y)  Qopties 
liveih  imerdidlis,  fivein  a^tionibus  ex  arbitratu  Judids  aiiquid^ 
itffituendum  eft,  d,  L.  68.  mfin.    (  ^)  Si  fubetur  quis  exhiberei 
fioxam  dedere,  vel  folvere,fi  rem  bomefidd  poflefibri  reftituerei fi 
yiignu8(blvere,fideeo,quodvi,neraqueautdolofiidum,agatur#  . 
t.H.dtAS^  Jttdicis  iffitur  arbitrium  in  his  caufis  noo ex  confenfU 

Aiat.ai  -    •  ktk 


s^s^    r^':.'^  ^^Lrs;  xLiy.: yiri^yii: 


feu  nanifa  tlegotii  oritur ,  ut  in  bdnae  fidei  judiciis  /  fed  cx  conui* 

macia :  indfiquenervofe  dicitur  in  ^.  §•  3 1 .  ^uod  tn  bh  4i8ibnibus\  nifi 

mhitrhifudjca  ii€umj[ud  agitm\aQori  fot$5jb€iot.veh^ 

4rc.  cofKlemnati  .x!s^Judepc  exeqtiQ 

^a  aShifn  Jfi\iiafunm  lejitmare  deheat^  quernadmp^^^ 

iWorteav  .Conf.  L2,deEo,  quodcert.  /oc.         ''  ' 

^  Atqu^  hine  in  arhitr^^riis  hi&  judiQiis  aliquatido  fruAus  quoi^ue 

feniuntl  utin  aflione  Faviana  ^  Pauliana,  £.38^4'  A-detJftir:.  ift 

fDterdr^b ,  qliod  vi  aut  clam  ^  d  L,  38.  jf .  i  r.  &  ihuTto  magis^igitqt 

iifur*;  (t  iii «qugnri arKitretur Tudex»^>*jf'i; SA-^dep/kr., 

^   Qv.  'XV.    ^  plurei  a£iiones  concurrentes  4IU 
.„         \  ^      .    alUm  conftimaif 

iKTEis  AT^.^  five  dedixterjis  rehtu^  five  deeademre  concurrant,  t,  ijo» 
^       jji  deReg.jur.L:60:deOhL&Aa%:fJnft.Siquadr.^^ 

'  Friori  enim  cafu  alia  aliarh  non  confomit.  quia  diverfae  funt 
oWigitiaqiesv  diverfe  caufaei  inde^uc  divcrfe  ^uoque  ai^onest 
^  urtde  quis  &  rera  vindicare ,  &  cjus  pofleflionem  mterdidcpetere 

pbte4><  ^L'v%  ff^.deAtf  vef  afv. pojf  m  poteft  quis  contra  parrcm 
ex  alia  cauCi  de  pecuJio ^ex  alia  tributoria  agcre^tx  9^S.i.de  Trihui. 
oB."  Sed6c pbrro,  fi  eadem  res  mihi,  & alii,  cui egb  Kxres  ^^ifio^ 
L       '  vendita  fit,  tum  aftione  venditi  ad  commbdum  UtriHsque  con«, 

ffraftus ago,.L,fo.jf  ^f^tf.mr  P;4rj  r^itlone,  fiquis  raihi&alii.cui 
cgp  haeres  exifto ;  Srichum  ftipulatus  fiierit » dux  a(fliones  cumulari^ 
poterunt,  Z,.i.a.VrO.W.cJ^4i^.  ^         mi    .   -^, 

P»y^/cri"<*afu*jridem  verum  eft^^unaeleilaraJtefam  adhWin^ 
tari  poffe»  d.§,fd.L.  ig.     Nam  fi  plures-aitiones  pro ^adem^eauft 
^  Introdudae  funt.  tamdiu  licite  intencari  poirunt,  donecreftri^^ 
^  a^pareahtt    fane  cum  acfiipnes  tendanc  ad  reparatioqcm  )un« 
xi6ftn\  quamdiujus  meifn}  nondum  confecutus  fum ,  per  ali^ 
adlionem  iHirid  viniiicare  pQfliiai.i  ;  Hine  &  res.  &,  poena,  cumu* 
latis  acftionibus  peci  poiriinc,  Jl  34^.  §  /  ^  Qh/*  &,4^.    Sj  qpi&  ibiif 
ubivulgo  iter'nt»  canem&c  habeat^&libero  homini  npctcuinii&. 
&  sed'lirio  edi(5to,  &  a6lione  de pauperie  conveniri  poteftt  f.fx 
Infl  Si  fuadr.  faupfec.  dic,  L  40;  de/EdiL  Ed.   Qui  acbores  furtink 
ccdit,  convem^uf:,a£iionerfprci»ia^lione  arboruin,fgrdJca  caejfiuriiiiit 
'  adtione  Legis  Aquilis,  &  aAiooc.  quod  vi  aucclaoif  ^^lf^SM 
QhL  ^act..  ihi(iue  G&thil^ ii^ §[.  Arb.  JurL  Uf  U  25.  §.  f.  Im»i1 

^  Qui 
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Qiuhomiaeiri  furripuit»  &poftea  otci^ft,  &  AqbiJia  feMtur,^ 
furri ,  L.  flt.pr  ^  $.  I.  ^if' PWv. ^4f/.  Si  rapuit  &  occrdit,  tenetur '&  vl' 
bonorum,  &  Aquilia,  d.  L  :;,§.  2.  Si  fuiriptiic»  flagelio cecidft^  &' 
poilea^occldit,  tenetur  furti»  injuriarum,  &ex  LegQAquiliil,  ^.U 
a-§-3.€&"4^  ubialiaauoque6xemplarefirnft  - 

Idque  verum  e^  i^  nye  a^lipne?  unt perfonales ,  five  reales » ei£  de« 
pofteribribusdiiTentiat  HouofA.  Ill  i^y&iy:  IHdiGAhiad^diU^s^ 
deReg,  Jur.  Ratiodubitandi  Hoctomanno  horc  foit,  q^iod  escteinL 
<^sdlio inter easdem  perfonas revocaii non  poflit,  L.'i.h.%.  V.6r' 
C 7«^ di Exc.reijud.  &  quod  in  ac^ionlbusrtal ibu^ omnescaufarun^ 
pietitione  cdntiheantuf ,  cum  unares  non  nfi^  &mel]DeaeiIe)poffir4 

.  .  R £  s^p.^  Supporvmus  c^fum,  Ubi  eadetn  qus^(lichidiidiim/  dteift'^ 
eft ,  quia  totum  nondum  confecutus  eft  z&ox^  &  adhuc  a^itt»- 
fupeteft.'  Sr  quis  Igrcur  *ftimatiOnem  accepk »  adfiue  poteft  remd 
vindicare,  L.  gg.  de  V.  cSl  §.  &  Inft.  de  hegat.  '  Unde  regtSa  '^  £^4?^* 
yera  tantum  eft  de  donftixiio^^noa^^fero  dpieliquis  jurtbus  in  re» 
laam  &'^ufui^£ru<Sium  &  pignus  qut&  c;umula(i&  ai^onibus  petere 

E  X  G.  LsSl  fftibQe&  }^x  dje  eadem  nr  ad  eu|ideni  fiticm  tenduni^ 
&  ex  una  omne  jus  fuum  coh&cutbs  (it  iAor,  tmic  ^uiaiii^il  amDlius 
a&oriBboftvtolfitdraitei»a^pm:^li(«i^^^^^^^  ^ 

\  eonfirm^r  piBr  texci^fTr  e^cprefTum  in  L  7^  ^fff-  Qupdfiilf,  r«i\ 
auS.  it>i :  pmefifhneaB  unafa^a^t^CieteriM^aniiir,  nonekiSionet 
L  3.  ^  4.ff.deHt5rqmeffud.}bii  perce^ioneinon  litk  contejiationef 
J^*'  ii-S^^-dt^.^M/t.  pec/ibi::JSfaaimp:,potius  ex  hacaSione  faffa' 
Meratiomem  eomingere^  non  lita  cmtefiatwne.  L.  ^%.^\ffidcpecul. 
ibu  laeoi  mi^k perei^ff^.-^uumhramfpJfker^f,  L«  u^4i^  P^f^ 
311 :  mnr  enim  eteOione^  fedfdttnan^  ^^^mw^f^rM  iniquumenim  eflTety 
idem bis pe%eK,L^$7.de Reg jur.  Atqueita iiKeiligendumeft. quod 
dicituc  tn  L.  iirpnde  Obl.  ^  aff.  ^odjtex  unaoBtigaitoneplures 
nufcantur  aBioneSy  imu  tj^tunrmadaTnon'  omnihus  utendumfit^  &  inr 
V.  43\«ffe:^-  jKr;  .^#«nff  ^ i»Wfr>'*W  fi^^  fSiofies  ejusdem  rei 
nmmt^.  tttm  fMts  estperiri^deiets  &  ^^^  raoo.additur  in  L  y£. 
%^%^d9  heg.1t-  Nf^,enime(tmen¥ pfures  ^OMnesda^^e fisnt ^^ut ontnmik 
mufed  mJa^isn^eUj^p^fqfi^^^J^ty  ^xunainterim^  '^u^fuerii, 

AtqM^  hip«:*/iili.4w»4i^ifff»J>lMStejJ^ef^^      efReTu  ^Wdenr  * 
«lei^i  pou:fi»  ifid  cantum  ad  id,  quocl  iaWadione^^ius  eft? 

Aaaa  3,  Adeo» 
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.  AdwM]ue  iSf  qui  jSK^ione.arborum  furtim  cefarum»  vel  tSftimt  H 

boQorum  rapcoriim  cgic,  &  exinde  cocam'  pneftadonem  exnatan  ] 

fliftionis  confecucus  eft,  adhuc  a6lione  furti  ag^e  poceft«  ^inein 

qU44rupium»  adeoque  in  plus  datur »  &  tuncliac  a^tione  agttur  ad 

,     Upplendum  id,  quod  ex  priori  a^ione  mihi  deeft,  L.  i,  Vi  im 

.  £3(C.  11.  Siconcurrentesadionesinvicemcontraricfunc,  runc 
una  incentata,  alcera  tollitur  eUffionf.  HinCt  qui  concrapatiea 
egit  ailione  de  pecuh'o,  non  poteft  exeadem  cauu  tributoria  agere^ 
JL^^i^t.de Tmut^ a3.    Qui  agic  ad  implendum  contraAum ,  ooa. 

gpceftpoftea  a^re ad  r/e^dendum  vel  contra,  L.  4.  $/2. d^b^^ 
'gmnh  L.y.foJ.iitaue  Gotb.  Ica  non  niH  eleAive  concurruiuadio 
de  peculio»  &aata  quod  iuflii,  L.  ^%.f.  auod  cum  eo:  Adtf 
tnnalis  de  peculio^  flcaAio  deinrem  verfo»  L.  1.  %.fin.  QimHt 
ffcuL  aSia  ded<ye  &  de  docalitioi  On.  Far.^ur.jifuiL  C  2g./iti 

Li».XLV.    TiT.  L 

DE  VERBORUM  OBLIGATIONIBUS. 
Qy.  L  jti  pipitUtio  Jit  contraShtti 

tmu^fet.0$6.  jl  FfiitMATvitVnameftcalenegocium,quodGiuftmcootioib 
fetb.  f^cMP.  x\  (eu?  ex  quo  fua  nacura  apparet  &wec3kMy/M^  iive  animus  tnoS' 
♦«*vt        ferend)  iuris.  Vid.fupr.L.%.t.  i4-fi^-9.  Conf  %.fi0.4kOihg.  U\ 
autverhu,Li.i.i.aeOb/.&A.L.i.§.f.dePaa. 

Q  B  s  T.  L.  1 9.  de  V.  S.  ubi  ftipulacio  opponitur  Synallagmad  & 
concraAuj. 

REsr.  Vox  contraAus  (pecialiffime  ibi  itimitur  procomraAi 
bilaterali>&  hocfenfu  verum  efttftipuladdoeninoneflecoatrafiuii 
bilateralem»  fed  unilateralem, 

Qy.U.    An ftipulatio Jit catitiol 

^0mt.t^.iiT.  A  FFiBMATUft.  UndediflertaniidopaAo;  quodegregie|Nrote 

t«b.  fisfm  l\  Dn.  Parens  in  Di^.  de  differ. M.paa.  &JHp.  JW.  2.  $.  1.  sK 

wmfrwnf-    j^  differit:    Stipulatio  non  mcxio  vim  a^onis,  fed  &  cautionii 

^f^*        babet,  L 1./.  4  fdeflip.  fntt.  M :  &fikndum  eft^  mnesfipelt 

.  tumes  natura  /ua  cautionaies  efe.  boc  enim  aptur  m  fitpulatimfOt 

%t  qukcautmfa&fecmwr^mterpofiHt  appetatiana.  Aique  Juociii' 

^     *" ........  poii* 
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pulado  vocatuf  in  jure  cautio  •  ut iu  ^.  Leffa.  40. /r.  jf.dlf  rekxrei, 
ubi  dichur:  Lt£f0t^inafuli$0rsoPapiniani€aMthbuJUjmodi  Sifub^ 
jicitur  exemplum^i:  fbrniula  ftipulationis.  lckm  fit  in  L  f2i:/^r« 
jfTyr  f^(^A  OU  &  paiSo)  alibi  in  Jure  ftj]>ulatio  &  caiitto  pn^ 
fBiTcue  acctpiuncun  Quin  cuih  inter  (pecies  cautionuni  fit  illdb  ^ 
^iis  fit  per.nudami  refMroaijflionem  •  h«c  teffQtniJfi^  nihil  ei^  alhii» 
quam  ^omi/Bo  ex  ftlpuldtionet  Z. 43.  §. 4.  Pr^  S$c.junS\ "Uii.  dg 
Damn.inf. mm  iScipia/roiisri^r  ftiputatip  dicitur  in  L^.^if^deEk^ 
^uod  ctff.I^zS^Spen.f.  deCond  ind.Li2.CiltContr.flip.Sri£m^ 
mj^euic.  vocfii^ulafio.  .  Adeo,  ut  cautio  damni  tnfedi  proprio 
nomine  non  ahte^c  fiaCf  quam  pec  fKpuIationett  feti  ntfdam  pro. 
roiOionem  >  d.  I^  1 1.  cum  LUy^^^.  t)enique  Cum  cautionca  alfte 
£n(conventionaIes,  alis  prstori;rj  judiciales  vel  cornmunea,  iUto 
omnes  funt  flipplationes»  8t  hsec  divifio  cautionUm  dtcitor  divifib 
llfpulatibnum  m  tot.  tit.  Infi.  de  Div.ftip.  Atque  tnde  f^tpuIatiD 
nomen  accepit»  fciL  ^fiipula^  qudd  vcrbo  veterifirmum  eHe»  iStm 
ftacur  Aiiy/.  ^Jent.  t.%,  ide^^ue  ftipMlar}  f^Jirmarey  ^uid  autein  hk: 
dEI  firn^e^  quam  fd  agere^  ut  attercautiorfecoriorvefiatt  ie. 
carere  ?  Et(i  ergo  Varra  &  Feftm  a  ftfpe  feu  sere  ^uoc^ue  diifi  ptt- 
cent}  ccnum  catnen  eft,  huic  contraAui  ex  priori  origtne  nomcii 
inditum  eflei  ut  (igniiicarer  cautionem  &feGuritatefiii      *       - 

jjy.  m*  S$  hf^  injhwnento  cpntinetur^  fpgafJ^.Mevt- 

um,  fpopondiiTe  Titiuni>  An  frdfufndtttr  fiifu-' 
^  Uiio  rite  faHa^  '  v 

AFPiRMAruit,  Lf.%it.ff.4e20a.  .Jied&fifola  vox ffipu-i^/4r^* 
lationis  in  inftrumento  concinetur » craJendum  eft » inder  prt^  J^  JJ^*^ 
firnies  jmecedentvm  ArpuidCioiiem  Vocem  fpondentis  fuirfecutam  ■       y 

i^^qii^ettLexobftansuCdeContr.ftip^  *        4'       ,   ] 

C^AV.j^^f&^ftaferinvicemJI^^  •  ^ 

|>BS^.  Preiviictendtc  fUnc  «ftttf  rBguIaf  i  ( o  filh  &  patris  eadejp ^-/jg^^^k 
li  perfbqa^eftin  acqutrenda»  adeoque  lantum  inhcaufist  qoibus^*-^* 
'ti  acquirttur-    ( 2 )  Filiua  efl  itiftar  patris  f  &  eodem  liiodo  obli^a'  ^^\ 
tur :  non  vejK>eonfnrf  pacer  eftinftar  filii  ^  /v(;,tnfkumenti»m  Ulitit  * 
cft,  noniBSr,  ibitfiv/.  ^ 

His  principiis  poiicts  ciicinitia»  fitium  fempef  accfuirefe  patrff 
h^%.tr.& inf.de  V.  0.ci^  ftipulari  ac  pacifci  poffcy  L  39.  $.  m*  . 
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d  ^  '  -*  .< .%  gji  I 


.yir,f<i  <?  \  ^.pKJi  ThW*ftp.^  quia  m  ffcqijirendo  habenmrpro  tma 

IMrfonat  P/^/i  /-.3*  Ect,i/^:Vinn.%.j^,  de  Inut.ftip. 

Exc.  Faftum ,  quod  in  pejfonanv^lii  collacum  cft ,X;  i  yo.ii  V. 6. 
'    4d«()impatr;noiiacquincur. 

^j  '  E  contrarip  pater  filio  ftipulari  tantum  poteft  ex  caufis,  quibis 
,  .|>9P  filium  fibi  acquirit;  tunc  cnim  perinde  eif  ^  ac  {\  fibi  ftipufl 
'  ^rctur,  lvi9l.  130.  &,  O»^  La.C  h.  L  f6.  S.  3-  *.  poteft  amefl  «!• 

^puiarifilioruopoftmortemfuam;  quia  tanquatnhxredi  ffipulati^, 

r    ,Quid  vcrotfiabinvicemftipulentur? 
-   Res.p-  Pater^  exquacaufa  fibi  accjuiric,  promictereipiTfllftrf; 
,|K)npoteft»  f6.ZWIf  Inuj.fiip  L.^.defud.1.6^.  ^  t :  de Fidej.nm 
,qui?unafunc pcrfoua,  pater,  quijier  filiiinl  dcquirit. fibi  ipfipni- 
<fl^itteret:  fepus  ergo  in  illis  fcauhs,  inquibus  filius  patrinofljo 

2uirit,  utiinadventitioextraordinario,  qui  jam  dua^  iunc  perfons, 
fL.4.    Undc  nec  pater  poteft  fidejuflbr  efle  fiiio;  quia  apodft- 
rjpfum  intcivcniret /<^.  L.  jtf/ 

. ,  i^ilius&miiias  vcro»  jpromittens  patri,  pbligariir  ei  nacunlitfTi 
.l^^^.pr.deCond.ind  qmzfilius  obtig/itusnon^ttma  petfonacuni 
patre ;  unde  &  fideiuflbr  pacri  efle  poceft ,  d.  L.  3  j.  L.  lo  §.  i.de Fii/. 
H  o  T.  Filius^  pro  pacre  vel  contra ,  apud  certium  fidejuffoccire  ^ 


Qy;  V,^  Alifisfro  alioftifmlarl  yel  p^^^ 


lsu$.pMi.ei^f     PRiORIS  regulae  ratio  in  afirico  eftticunrenim  uousqoiMiie 

vcrb./4tf4    pntum  in  fuas  a<ilioncsvvnon  altcriu^^iu»  habett^  de  illis  fok 

«►#•  i^  yfero  ilehis  ctifponere potcriti.Xed& invenc»  funt^hujus^npdi 

•  ^  ,^4 .  ■  •   ftipulaciones  adhoc;  uc  unusquisqueacquirdc  ffbi-|  quod  fuaJnto* 

i;  i^' ;!'  ^  eft»  crterum-4iquisdifpoaic,  w «lii/dwMCstca  non  hwereft»*»?' 

,n.     I.de  Inut.ftip:  ..';•,.      .:  i 

Ex^c.  (r )  Si incafum,,  quo nonfa^JlumfqeriC  id ,  quo<]  pri^miiifi 

pcenam  ftipulacur ;  cunc  enimfpromici;«ntis  incercft,  &de  re  fu< 

dilponic>  ^.§.  19. 
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-  -fixc;  it)  Sffa^hjm  (jnim  promi tcic » §.  3 .  /fifi,  k  fcil icet*  fe  efFe<Slu- 
rum-,  uc  Tkiiis  darer  ^  tiinc  de  fuo  fado  difponit:  neque  tunc 
fufficic,  diligentiain  praeftari;  nam  licet  impoflibile  fitt  ratum  fe- 
cere,  tamen  teneturadidt  quodintereft,  L.731.  deLeg,  i.L.fin.§*  i. 

E  X  cf  ( 3 )  Si  hcrfedis  fadqm  promittiti  L.  jg.  /rr.  *.  quia  eadem 
cftperfonacumdefun<Jlo.    ^  •         . 

Exc.  (4^  Sitalibpromifliofit,  qua  prbprium  fa6!um  continetur, 
uti  regulariter  in  omnibus  cafibus.  ubi  indefinite  facftum  alienum 

Iiromittitur,  L  39,  de  Lf.  &tum  moribus  ica  fit  intcrpret^cio»  uc 
iberetur  promittens  pricllando  omnem  dil»gentiam.  Vtd  Dn,  Pan 
Hjip.  Infi.  tit.  de  Inut  fhp.  ?i  4»  ibiqneDd^Goris^  adverf.^P.  i.c.  z^um. 
10.  Vinn^  adi  3-  L  delnut.  flip. Pab.  C.  L  g  t. a6. def  10. 

POS TE  KIOR  (S  regulce  duplex  ratio  eft:  (r)  natttralist  quia 

unusquisque  fuo  fado  fibi  acquiric»  &  exdifpoficione  jus  tancum  cft 

incer  difponcntes ,  L.  11.  de  O.  &  A.  Si  vero  forte  alccr  ratum  ha- 

beat,  &  adhuc  tum  confenciac  promiflbr ,  valec  ex  p^ppria  ucrius- 

que  difpoficione  \  ance  ergo  recedere  promtflor  folus  auoque  pot« 

cft ;  'fi  vero  prsrcedac  mundatum ,  tum  duo  diftin6la  (unt  negoda. 

(ij  ^uris  Gentiuntf  quia  negotia  a  gentibus  difttn(5la  confundua« 

cur:  fi  enimCajus  tibi  mandet,  utci  aliqtiid  ftifljttlcris  aSejo»&cu 

ita  contrahis :  Caje^  Tftio  darejp0ndes7  hic  neg^um  ftipulationis 

eft  inter  te  &  Caium ,  nihiiaue  cum  Titio  agitur :  quod  vero  Titios 

dbi  mandiavit,  non  eftftipulatio,  fedmandatun^  inter  ce  &Titiufpi 

adeoque  negotium  ab  iito,  quod  geritur  intcr  te  &  Cajum^  fcil.  fti* 

pubtione,  jure  Gentium  diftinflum/ 

€xc.  (liOmnia  negotia,  quae  re  feu  tradftionfc  fiunt,  £.9«  $.p. 
de Reb  cred L.  i2^.§. a.  de  V. O.Lsd^  dsA.R.D  %. p.  LPn quas.fiif 
Siquisigiturnummosmeosabfcnte  me  &ignorance  4ac»condf(^io 
iDihiacquiiritur»  d.L^.dX,  126.  Sialiusmeonominepoflidct,  mihi 
acquirit  poflelfionem,  d.  Lss.  etiam  ignorann»  d.^,  f.  quia  ctufa 
negotii  eft  in  voluntate  &confcnfu»  aaus  vcro  illi  corp^are  exer- 
centur. 

Exc.  (2)  Si  quis  ut  nudus  miniftcr  vel  nuncius  contrahat,  l*i4« 
%.f  L^i^'  de  Fec.  confi.  nam  tunc  ipfe  pq:  os  aherius  f>romittic»  & 
nunciub  ille  nudum  cft  inftrumemum.  perquod»  uci  per  iiceras^ 
promittensfuam  voluncatcm  declarat. 

.  9bbb  Ext:. 

'CpCCEJI  j¥R.  CONTR.  ?•  IL  •  -^ 
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Exc.  (3)  Si  ftipulantis intcrfic,  $.  i^Ldk  Inta.flip.  tunc  enim  dc 
fuo  jure  dirponic. 

E  X  c.  ( 4 }  Si  alius  adje^lus  fic  folutioni ,  ita :  mibi  aut  Tttio  kn, 
%  X.  Inft  h.  quia  folutio  fic  traditione.  Vid.  Exc.  t. 

Exc  ^5)  Siftipuleturfibi  poenam,  §. iS./. A/»i^/,^i/>,tunccoiiB 
ejus  intereft. 

Exc.  (6)  Procurator  ex  re  domini,  non  refragante  mx^% 

ftipulari  poteft,  &  domino,  etiam  invito  procuratorci indeacquii 

tur  aftio ,  L. 6)i.de  fro€Uf\  quia  haAenus  videtur  efle  nudusminiftcf. 

Exc;  (7)  Idem eft.  fi  procufator domino prsjfenteftipulctur}  qyi' 

cniit)  tacec  pracfens,  ipandare  videtur,  L 7^. de  Verb,ohL 

Exc.  (8;  Siftjpuleturhcredi,  L  38.$.  v%feq.de  V. O.naroeadffl 
eftperfona. 

Exc.  (9 )  Si  ftlpuletur  pupillis ,  aliisque .  quj  curatores  habem,£.$. 
%.p.deConft.^c.  quiafibi  ipfiprofpicerenonpoiTunc»  cuncexsqiu- 
tace  cuique  iiberu  m  eft » eorum  condicionem  meiiorem  reddere. 
Exc.  (10)  Militi  •  L.  %s^de  R.  C  in  favorem  milicias. 
E  X  c.  (11)  Si  quis  ftipuiacione  Praecoria  cau&  cognica  «lii  ft^a> 
lecur,  L$.dePr^t.flip.  quia  per  publicam  oerfonafn  (pnetomis- 
tem  ftipulacion^ fiebanc  coram  Judice )  aiii  paciici  Hcet   (iijPtf 
publicam  perfoffim,  L.i.%  t$.deMag.Conv.  etiam  JureCaoomcOi 
r  9.C.  ufu.j.C fln.de  UfurJnS.  (n )  Servus  domirio,  &(i4^fili« 
pmlVid.fu.prd^ced.  ^ndopatcrfiliofaaiilias?  vid.qu.pracel 
Exc.  (16)  Si  quisftipuletur ,  dotem  reddi  uxori  vel  cognatis,  Lf 
.  I,.  7.  C  de  PsS.  conv.  L  4$.Sol  Matr  m  favorem  dotis. 

<^id  ntorihus  obtineat,  admodum  difceptacur:  Dn.Paren5>a 
cu)usHvpomneniadbus  Inftitutionum,  r.20.  §.4.  ea,  quieanceaex* 
|>ofui ,  defum ta  funt » ici  hac  de  re  difierit :  Ha?c  regula  hodie fubiM 
noneftj  &necprobariidpoteft»  nec  in  terminis  regulae  pr8?judkii 
concraria  tpparent;  incidunt  enim  omnia  in  didas  ejKceptiones, 
nd  apud  Sand. Li.t.^.def.i. Mev. P. 4. dec. iw.  Contra  illa  &ccrti 
juris  eft ,  &  pracjudiciis  hodteque  munita ,  Berhard,Pr£fOir.  Med 
ew/:«4^.<f  24^qaem  fecutaeftCuriaapud  Cbriflin.  Vi4  ^Jec 34.* 
9Q!rpz.P.%C3idef26.FachL8c.<^L  Eaquefublatafieretingefl? 
conftifio  negodorum,  &  mandatum  confunderetur  cum  omm^ 
negotiismandacis;  quae  diftin<^a  funt  &JureGentiumi§.4.^^ 
dcgur.Noi.Siimxr^^Lii.deOiL&aS. 
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^v.VI.  jifi^hodiefitdfgrtntminterftipulMioHes 

AF  F 1 R M.  aam  ( i )  hodiequedantur  paSa ,  cx  quibus  ne  qinden 
excepde.tantam  abeft,uca^odetur,  qualia  funt  pa^a  decon- '  - 
cfaTieodo}  vUL  Difi>Dit.Par.  deDifferen^.  kod.pa£f.  &fiipul.  SeS.  r. 
ftrM. Ccnf.fiifr  L%.M.t4.q.  lo &  n.  Stipu£ftit{&mper  producic 
i)^ionem.  (ft)  Stifuiatia  fua  natura  cautio  eft ,  ea  enim  cavetur ,  ne  rel 
4ebitor  fiat  non  lolTcndo,  eoque  a^oinaois»  vel  neipfadbligaao^ 
dvLv  iacertaforte  ac  minus  tuta  eft,  &  per  interpretatiofiesex  «quo 
%  bono  defumtas « aut  ex  praefumta  mence  contrahentium ,  qutn  9c 
&c  iis*  qux  antecedunt  aut  fequuQtur,  circumftantiis,  ipfaqus  - 
d^nique  verborum  arobisuitate  eludi,  ac  vel  plane  intcrverci,  vel 
fiitem  minui  poteft  &&  deiiciat  In  PaSix  veroea  vis  cautionis  nec 
iu*d\eefk.  Viddi8.Di&.S0a.a.pn-to*.     (3)  Injunaa  cauctone 

Siquando  )?i^»i!0/M  fumcit,  nunquam  vero  nudum  pa&um,  ibid, 
rp- 3-S>.i«  U)  i^  paracatt  habent  execudonen,  non  hoc,  ^id.. 
^3.  S. «•  (5)  IW«  obligationem  ipfo  jure  tolluncj  Pa&a  ope  ex-s 
GfiiMionis,  dia.  J^  3.  $■  3.  C^ancum  aucem  interfit.  vidfitpr.  L.  9. 
X  i4-  qu  tS'  •  (6^  fi&o fiipu/atione  fublata  reperi  pa^o  non  poteft,  ' 
/M^0  fublaca  pa^eft  ftipulacione ,  d  S.  3.  $•  6.  (7)  IBa  otnnes  quoque 
accefTiones  neceiTario  liber.^ncur,  po&is  non  iemper:  Ka  correis^ 
debendi  femper  prodeft ,  htrc  nunquam  nifi  fociis.  (  f  )  ■  No vacio 
hodieque  canttm  fifptx ftipulationemt  non  per  paBtm.  (9)  Vti^ 
iiccepcilatio,  &( ro)fidejuflio.  (ti)  ^i&cfiipulatu  quis cenecur» poft 
foldcionem  ip(la<Stiones  cedi  non  poiTuot,  Ci  nudo  faSotpoffiiat.  ■ 
(12)  StiptdatM^w^  &  pignus  Kon  eft  caofii  debendii  ied  (upponic 
caufam  ^cedntem ,  «imq»e  firmat ,  fecus  ac  in  pa£l».  Unde  (13) 
Minor ftipulariioceft ,  non  pacilci  Scc.  que  omnia  laduaexponun-' 
tur  in  i£a.<$)r<?.}.  S.y.c^y^f. 
^    '    '  ■  Lii.  XLV.  TiT.  n. 

DE  DUOBUS  REIS  CONSTTrUENDIS. 

(Jy.  I.  SSf  dmeandim  rem  ^ormttanty  idque  exfir^ 

muUapp^eat,  an  f^dtereare^WTftur,  meX' ^ 
t^Jfis 'Vefhis  id  odjiciatHr? 

NE G AT  V r;  Cs  fufficiCi  ut  de  animocorreos conftituendi {pcci-'^M$r:fMf.^i , 
fice a^um Bttiri.L lu  $. «.  &  %.ff.  deDuob.  reitAutk.  Ho(  ita  C, "^'^  f «*-<  luf 

■       Ibbb »  da^'*^ 
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dt duoh.  reis.  Nqv.  99/ c  i.  Idque  fatis  apparec •  fi  in  mftrumcnto,  in 
quo  omnes  nominativel  fubfcripti  fUnt,exprcflum  ficcoiomncs 
ut  correos  debendi  ac  fingulos  in  folidum  prom  iflire»quia  tum  omnii 
ihtelliguotur  rite  adSf  donecvitnim  appareat,  L^^^  ff.deVO. 
Atquc  hinc  non  o  b  s  x  a  t  /  Nov.^^.Sad.Autk.  ubi  in  fpecield 
a^um  eflcdebet. 

Resp.  Non  tamen  expreflis  verbis;  nam  animus correos coa- 
ftituendi  fatis  apparet  ex  ve)*bks  antea  relatjs*  Egregie  hanc  r^m 
iljuftravit  B^  Parens  in  DsQ>.  de  Cautione  Correati  §.  6.  e^  7.  Verba 
ejus  hsc  funt :  Fiunt  autem  Correi  deben^i  t  quoties  id  rpecialitef 
sgitur»  iit  plures  idcm  in  folidum  &  pari  jure  debeant,  isque 
animus  fatis  apparet » arg. /.  1 1 .  ^>.  i  &2  jf^  deduob.  rea.  quod  ipfmn 
etiam  novo  jure  cautumeft  inautb  Hoc  ita  Cdeduob  reis, Not99' 
c.  i.  Unde  ^uftra  fere  quarri  videtur »an  oiim,  vei  hodie  exprefi 
verjbaad  Correorjuin  conftitutionem  necefTiria  fueript;  idcniia 
cantum  requiritur  *  lit  de  animo  correos  confticuendi  fpeclficeaiftuflf . 
flt»  d.  U  quod  ipfum  in  ftipulatione  quidem  verbis  ore  prohds, 
Li.pr. L 74.  §•  I .  ff^ de  Verb  obl,  in  coeteris  vero  contraftibus. codcffl 
inodo.  oti  aliaplacita,  juftis  paitis  apparct.  vidJ.i^.ff.conJLf^* 
l4.ffl  defid  infirum.l  x.%i.de  O.&^.  neque  qorftans  hseccoo- 
trahentium  mentem  cognofcendi  ratio ,  ulhbi  hac  vi  pirte  mutsta 
reperitur:  Hadenus  ergo  corrci,  tum  in  quocun^ue  contrafll 
tum  &  in  teftamerito  fieri  poffunt.  L^.^ff.  de  duoi  reis.  LisJ 
Leg  2.  Q{xm  imo  fententia  quoque  judicis  cor$i  efficiunmri 
quoties  id  in  ea  adje<9um  apparet.  /.  1.  CJiplur.  unafdt.  Huc  vcro 
non  pertinent  ii»  qui  non  cautioniscaufa»  fed  vel  e>rei  natura,  ut 
in  obli^atipne,  quc  in  fiidcj  confiftit.  /  5.  %  f  ff.  Immdittu  vd 
juris  aliqua  neceflitate,  tantum  folidtum  debent.  vidl  1 1.  §. i-f^ 
Z.  AquiL  Quando  autem  per  ftipulationeni  corw  fiunt,  (qM 
XDodo  gemina  cautio  concurrit.  Jup.^.2.&  ^.)  rctjiiritur.utpoft 
creditpris/pgationem,  feu  ftigurationem  (inguli  prrei  feparatiifl 
ipfi  refpotfdcant;  que  fatis  noca  fiint  eoc  princ.  iii.  deJuoh.  m. 
Non  fatis  vero  ab  aliif  diftinguuntur  voce  vcdbtlpulD^^^  nam& 
fidcjuflores  ita  dici  poflunt»  fed  voce  ^auptfd>u(bner,i^eI,quodtiitiu% 
ipffo  nomine  correorum  expreflb.  Deniquc  coTeorura  pareft 
cpnditio:  unde,  fidifparitastcmporariaeftt  intf*'"^»  fiperpctuii 
&mper obftat  ne fint correi.  l  9.^i.&i  ff. de Dph^ reis. 

Ufus  idemeftutin  ftipulationc,  &  fidejuffioiiJ»  fcl.  fi  fn  inftr* 
mento  t  io  quo  offlncs  nominaci  >  vei  fubfcnptf^unc»  expreffum  m 
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eosomnes  utcorreosdebendi,  ao  fingulos  in  .foridum  promiAne, 
oitinia  incelliguntur  rite  a£ldf  donec  vmum*appareat.  /.  io*ff-de 
Verb,  Obl.  &  fim   hac  fere  formuia:    ^it  ©h&ce » benaribte  /  ( ver 
potius  cujusque  Correi  nomine  expreflb, )  gelo(>i?n  cin  |etcr  in.  {qIi- '     ^ 
dum,  als  v^auptfc^ulftn^r  obcr  Correi»  ticfes  aUe^  jlct^  feji  unb  unt)ec*J 
fcrucl/licfe  ju  |>«Itcn  k.  .  Addi  vulgofolet,  famt  uaiD  f)iri)er^,  einer  fur  affe 
tinb  aflc  fdr  eincn  ^  unjsmf^etlt  u%    Sed  hs  formulse  infcrunt  ^ntum  obii- 
^tionem  infolidum;  quatfidejuilbribusquoquecommuniseft. 

Q})^.  IL    jinin  mutuo,  tjuoque  eorrealis  M^io 
,  .cohftttmpQffiti 

AF F I RM.  quad fit  •  fi  plures  accipiunt  mutuum» &  promittunt»x^f.  pH*^* 
unumquemque  in  folidum  debiturum ,  L.  2.  L,^.C,h.        ...     irc*.  jnm^ 
O  B j,  1 5:C;»x^i^^^a6i?5ifWff/«g«^A' infolidum accefta mstua ^^ *?• 
qmntitat0y  vel  ftipulanticredttori  Jppnte  vos  obHgaff^*  vei  tHtefceJJh-  •   .  '     '     " 
«/^  mminebanapro  reo  fujcepiftii  ohligationem ^' jjruflra  veremim^  ne 
ejut  pecuniJt  nominevos  convenire  pojjit ,  quamahi  mutuo  dediH-     '.>        •  ' 

R  E  s  p.  Ijtpn  cprrei  ibi  funt,  fedcredicor  ait,  finguli5.pecuniam 
in  Cqlidun)  eife  d^tam  •   quod  debitores  intra  biennium  neganc;   -   ^ 
iinique  foli  folutameflecontendunr»  ibi  ergo  Aoneft  una  wcreall»  .     - 
obHgatio.fcdunumiputuum.  Cw/^^iSf.jW^.j.^.  ^ 

'    •        ,     ■        ■  • 

Qv.ni.  jinnovatiounuiscorriicredendimceat 

'-  relt/quis?    ^ 

AF  p  I R  M.  £.  3 1.  §.  I.  ff^rde  Novat.  quia  novatione  ipfum  debi cum  ^^^  p^,  ^^ 
exftinguitur,  (]u6  fublato  nulla  obligatio  perfonalis  remanereverb.  ^»#- 
]lote(l.     Iri  correah  autim  obligatione  unum  faltem  eft  debicumv*>^*«*d^* 
pecu nic  numer^wfr  L  i.  jf  de  duob,  reis.  §Jln.  de  Lit  obL  L.  9-  §.  9-  ^ 
Duob^  reis  &€.    ,Repugniret  igitui-,  perfontm  «fle  obligacam,  & 
qebitum  nbn  fubeite.  Conf  d  Oijp.  §  i  r . &  i  f . 
O^ST.L.isf^de Novat. ut>i  novatio negatur eflfe fimilis foIutioni« 
Hjbsp.  A  parte  debitoris  quoad  eflre<n:um  totlendgr  obltgatipnis 

{)lanecomparantur,fedapartcira^i/«rf/intereft,necfemper  is,cui 
blvi.poteftt  etiaoDTwiceptum  ferre  &  novare  poteft.  Ita  enim 
ai^je^lo  folutfoni  &c.  re6le  folvitur ,  qui  tamen  novare  non  poteft» 
Lio.Jf:deSotuf.dia.Dij^.§n€.&i7^ 

Bbbb  3  .  Ac      ' 


5^«  Lii.  3CLV,   Tit;  H. 

Illl^  llllll       I  I         !■ '         ■  ■  ■    I  ■■        ■!    J      1         I    III      I      ■     ■   ■ 

At  vera  hsc  funt ,  fi  conei  credcndi  focii  non  funt :  nan  fi  focii 
fnnt  f  tunc  ideo  non  nocet»  quia  aflione  pro  ibcio  indemnes  p» 
ftantur.  Vid.  d.  Dijp  S<  <  3-  Sed  an  ftAuai  correi  ipfo  iure  nullum  Gti 
ioaizibiguojeft;  &^utdem,ficonreofix:ioy2/itfi^mfit>  valet,/£«3r< 
<][uia  e)us  pars  fociia  adione  pro  focio  (alva  eft ;  at  novsn  vel  ^^ 
f^Mf»  /irrrr  nequit»  quia  communia  fociorum  jumquoqucau&r- 
ret ,  L  ty.pr.ff^  dt  Pa3.  quem  textum  de  fociis  agere  tuta  ex  prin- 
ctpio  e)us,  tum  ex  rationibua  textus  apparet*  Adeoque  HHm 
correus  fa^o  fuo  obligationem  poteft,  mutare  in  alianiiopne- 
judicium  (bcietads  non  po(dft  t  Conft  di^r  Di^.  %  %t.  Ratio  hi^os 
reTinde  force  eft,  quod  focii  credicores  non  videantuf  voluiiTe 
]us  fuum  perdere  ex  alteriua  nutu ,  nec  conditionem  deterioreo^ 
ied  iecuriojrem  reddere  >  adeoque  fa^um  tantum  folutioms  ftip#' 
fuiflc, 

^"^    •.     igv.V.  jinfujjkiatmmcorreiinter^ 

terrtimpendam  ing^nere  prdfcriptionemi 

tmt.  p^. «•.  A  F  F I R M.  id  B.  Pareni  in  Dtfp. de  Camione  correali  pcr  Lfin. Cb 

ttrb.s$  tmimsLX  duok  reisr  quoniam  omnium  idem  debicum  eft;   quorite 

fr4fir^rM. '  petico,  non  poteftcurrerepraefcriptio:  rite  aucem  omnino pctitflt 

^^w9\      ab  eo,  qui  vcrus  debicor  in  folidum  cft.      Et  cum  praricripiio 

requiratcontinuum  filentium»  &unicecontran^ligentemcurnti 

]L  3.  C  de  pr^fcr.  30  ann^  nec  iiluit>  nec  neffligens  fuit,  qui  ab  uoo 

correorura  petiit.  Peoique  non  tenetur  creuitor  ab  omnibus  pecei«> 

fed  unum  eligerc  poteft»  Z^  3.  §*  1  .deduoh.  reis.    Igitur  non  nocebic 

ei  omiflio e)us» quod non  tenebatur  agere»  Lisi.  de R.J. arg^ Ul 

^  fro  emtwe.  Idemque  verum  effc  exiftimamus »  etfi  correi  fodi  linci 

quia  camen  adhuc  in  folidum  ab  uno  ped  poteft.  i.27.  pr.def^* 

Sane»  fi  id  agi  conftet,  ut  tantum  pars  ab  uno  exigacur,  ranone 

partis  interrupta  vidcbicur  pcsfi:riptio :  quo  ienfu  vera  eft fenteDtit 

Thejfauri  Decifzo^.  ( Conf.  fupr.  ttt.  de  Ujuc.  qu^  26, ) 

Qy*  VL  -^  qaodunM  correorum  accefitydteri 
communic^e  deheat} 

tme.tH-^i^Y^r^tmtttVkAxxm  eft  L  correalem  obligacionem  eflc  cautionenfc 
fwi.****'  JL    indequerequirerec«ufam,cuiaccedat:  quxfinonficipfo/"' 
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requidem  fubfiftit  oiurio»  fed  ob  deficientem  debiti  cjufmi  inficw 

inatur  oppofita  doli  exceptione,   L  2.  ^.  3.  de  DoL  mal.  exc.  diS, 

Di/p.i-  s:i^  9-  haec  cau&  vero  ad  unum  folam  peitinere  poceft,  & 

'}ui^lenu^hicfolusdebitor,hujusquefolius  negotiumerjt,  ibid.^.  to, 

IL  In  correali  obljgatione  plures  quidem  ene  obligationis  pofb* 

nales,  fed  unumdumaxat  debitum:  cum  enim  unusquisque  cof« 

reus  in  (blidum  iit  obligatus,  neceiTario  toc  funt  obligationesper- 

fonales,  quot  perfons, L9* ^.fdeDuokreis.^dtoaQe,  unafubiiHt 

reliqusr  manent.    At  unum  tantum  debitucn  eft  pecuntc  no- 

meratae ,  tam  mutui  •  quam  ftfpulationis,  L  9.  pr*  ff.de  Va3.    Idm 

enim  debi|um,  quod  in  mutuo  eft,  edam  in  fiipulationem  dedii« 

Aum,  atque  adeo  unum  idemque  utriusque  negodt  debitum  eftt 

Undeiequitur,  debito  l^timis  modis  exando  omnes  correos  ex 

^  utraque  caufa  liberatos  effe ,  quae  funt  verba  d.  Dijf.  $.11. 

His  jam  Prtnciptis  poiitis,  ad  quaeftionem  propolitam  re(pon- 
deo,  cum  Dn.Parente  in  d.Di0>.  §.4%.  correos  nullum  unquam  re- 
grefHim  invicem  habere,  fed  omnem  regrefTuin  efle  ratione  eiust  . 
«d  quem  caufa  principalis  pertinet,  &cuju8  negotium  hidenits 
geritur;  atque  ex  hac  di(tin(^ione  inter  correalem  cautionem  6c 
ejus  caufam  difficillima  haec  controverfia  plana  fit:  cum  vero  Do» 
minus  Parens  more  fuo  folide  eam  pertradlaverit  in  d.  Dijp.  §.44, 
verba  ejus  hic  referam ;  ita  vero  ait : 

Dlcimus  igitur  ( I.)  quidquid  unus  creditorum  folvit ,  a  Seffipro» 
nio  correo,  ad  quem  caufi  principdiist  v.  g.  mutuie  pecuniae,  per*' 
tinet,  a^tone  mandaci ,  vet  negotiorum  geftorum  repetipofle,  veL 
quod  exegit,  eidem  reftitui  debere:  hujus  enimSempronii  eft  ne» 
gotium  principaie,  cujus  caufa  cautio  realis  interpoftca  eft:  (i  ergo 
[  correi  reliqui  in  hoc nesotium  fol vunt,  funt urique  minifefti  geflo- 
[  res  negotii  aKeni*  fc.  Sempronii  1  adeoque  negotiorum  geftorum 
fl6lionem  contrariam  indijoie  adveifusSetinpronium  habent,    ud 
&,  n  unus  correorum  credendi  exigit*  quod  Sempronius  correili 
folus  mutuumdedit,  huic  adio  nt:gottorUa^  geftorum  diredacom* 
petet,    neque  id  dubium  videri  poteft.    Idem  ipparet  cx^Li* 
C  de  Dtiob.  teis.  ubt  caufa  ftipulacionis  correahs  fiiit  pecunia 
communittr   triutuo  accepca  m  vcrbts:   Cum  quo  communiter 
fttutuo  pecuniam  accepifit^   adeoque   negotium   principjile  utri- 
que  corrco  eft  commune,  invicem  crgo  habent  idionem  com- 
muni   clivid.  t\ox\  racione'  corrcalis    obligitionis,   fed  ratione  , 
\  c^ufae  &  ex  fiegotio  principali»  fic.ex  communioiiei  unde  li- 


r^r- 
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ijueCf  qusatppcre  halluciqetur  /Sr^rr  d.  L  qui  i^KCjQa  cmmui^ 

e9q>un<^tn.  vult)  in  qua  tamen  cardo  deciGonis  venitUfi  Adi 
.X.4*  C  ^^^  ^  f  ^-  CJeKeh.  Crcd.    Atque  ita  fideiufTQres  quoqoei 

quifuntverillimifDrrei  interfe,  fiquid^folverunt,  areo,cuiusap- 
.|otiumeft,  re]>etunt>  non  vero  ab  invicem»  nedum  reus  a  fideittr* 
.taribus^  ndn  enim  horum  >  fed  rei  negotium  eft. 

*;  i)icimus(110oorreos,  Se|um&Cajum»  quqrum  cau{a»feoiy;* 
.gDtliim  prinpipale  non  eft»  (fc  quia  pecuniam  mutuam  nonacci> 
.p^unt»  vel  dederuntf  fed  foius  Seinpronius)  it>yicem  agecenui- 

lo  mpdo.pofle»  non  magis»  quam  fidt;juirore$  invicem.poflunt; 
. uti mododidum.  ;  Neque v;ero dici  poiFunc,  aker  alterius nego- 
.^um  gerere»  cumiconftec,  ne^otium  mutui  efiefoliusSempronii 
^^eoqueex  eo  cantum  contra  iftum  agere  potrunt ;  rationefii/Hi- 

lationis  correalis  autem  quislibet  correusex  ea  folvens  fuufnii^ 

gotiumgeritt  cum  unusquisque  correorum  ex  ftipulatu  fit  ipfed& 
iiX>rprincipaU$,  &infolidum.  Neque  fingi poceft,  correum h^- 
eCenus  reliquorum  negotium  gererei  quia  illi  quoque  liberancai' 
,  mrn  &  reus  principalis  foivendo  liberat  fidejuuorjBS  fuos>  t^ 
;tafnenillefide)u(rorumfuorum,fed  fuum  negotium  folvendoge- 
•  rit:  correus  autem  eft  reus  principalis.  Reiiqui  ergo  correi  libe* 
ramur  cx  neceilitate  Juris « &  pcr  confequens  •  non  vero ,  quod  «!• 
terius  correi  folucio  reliquoru  m  negocium  fuer i c«  | 

,  Sed  &p0ft  foUicionem  ib  uno  vel  uni  fadlam  nihil,pl»ncaffl-  i 
pUus  incereftreliquorum  correorum,  qui  pecuniam  nequedcdc- 
,  runc,  neque  acceperunc;  quia  ilii  cantum  ^autionis  ergointerve- 
nerunc,  quse  cerfac  debito  foluco  vel  fublato.  Quin  non  poto 
illi  cicra  raanifeftam  injuriam  ag^re  vel  conveniri  ta6b  ilbfolatio- 
ne,  nam  necagere  vel  repecere  partem  pecunice  folutae  po/J^"^' 
quia  nullam  dedere  mutuam ;  nec  repeti  ab  iis  pecunicc  pars  p^' 
jeft,  quia^nuHam  accepere  mutuam.  Atque  huc  fanc  coIlincaM 
.  vidQntur  illi>  qui  diftinxere  incer  correos  ex  cauf^Jucr3civa»& 
onerofa,  quiavidcrunc,  quandoquecorreosaliquidaccepiflevelae' 
.  difle-  Vid.  Struv^  Symagrn.  J.  Ov.  Exerc.^y^  th.  28.  Sed  occ  q«f 
drafhuc  illadiftindio,  necfoncerar.eiaperit,  (ed  ratioo^tii  |uns 
pouus invol vic,  Quin ,  fi  ex  vendicione  uni  Sempronio  fecb,  a* 
eoqueexcaufa  oner6fa  pluce^.correi  fianc,  regreflus  nemini  dator» 
nifi  Sempronio,  vel  contraSempronium;  &  fi  ex  caufa  Jucrao'^ 
v.g.  donacionis,  ipfi,  vel  ab  ipfo  aliquid  promiiTum,  plurcsq» 
idco  reifafit  finCj  adhuc  ei  fqli,  &in  eum  regreffus  dabitur .;  a*^ 
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qiie  hoc  dUcrimen  omnino  fdJlic*  nec  ex  eo  res  imelligicur.    De* ,    ^ 
nique  -pacet ,  n^le^hm  efle  veram  diftin<3fioqem  caucionis  correa- 
lis ,  ejusque  caufe » QKpa  vero  omnie  fponce  fluere  9  tc4ntei^^^ 

Q^^JhjinJiH:i^ic/mtomnes^  qMdMoreiftiptUndi 
fa£itfmt  ex  caufaonefH>fa} 

NEG ATUA }  nam  onus  fepe,  quin  pierumque  tancum  in  pgrfenati^  ^^  ^^ 
unius  correi  eft,  adeoque  cum  non  potttmc  mione  oneris  fo*  v«rb.\f«i^  ' 
cti  videri.  Qmn cum onus cottimune  eft 0nmium » non  ideo  reped- ^>«pt#r« 
tio daciir  >  quia  focii ,  fed  ideo » (juia  ts ,  qui  exigic,  vel  (blvic ,  re^Sh 
ducaufsacdebiciprincipalisaliorumnegociumgertc.  VidlaceilM» 
Par.  in  diS.DiJp.  dt  Cant.  tarr.  §.  1 4.  &%.  45.  ,     _       . 

X)[^.yil.:Jnexcft/Jtol^^ 

Negatur;  quiaomnesfuncsequeprincipalea»  adeoquefiruftra^  ^^^ 
pecerecur,  princfpalem  prius  excuciendum  eflc»  *** !•  C 1»^^ 'iS, 

Oihh.f.C.diDividJM. 

Resp.  AaicuribidecocoribuSf  quimiflinunusgeflic;  cuncenimia^' 
quigeiric.priorconveoienduseftfCanquMi^eftorpriacipalis^accor* 
reorum  obligacionon  sflimacurex  re  &  geftione»  (e4ex  veii^ 

Moribus^neficium  excuflionis  locum  habere,  eumque,  qui  de« 
bitor eft  in  f\egotio  pnncipali ,  prius  conveniendum  dle,  func ,  qut 
tradunc •  Gnpz.  P.  2.  C 1 8-  ^^  «o.  F^.  C  L-  8* ^ »7« ^  3» »•  ^-  Sed  icav  ^ 
coileretur  omnis  difierentia  inter  fidejuflbrem»  &cota  haec  ac 
egregia  cautio  enervaretur.  Ne^ue  ialva  radone  talis  correus  pro 
fideiuflbrc  haberi  poteft;  ^uia  aliud  &iBfpecie  id  piacitum,  ut  ^ 

correus  habeatur  pro  principali. 

Obst.  N(>v,99-ubicdrreisbeneficiumexcuflionisdacun 

Resp.  Vid/upr.  adPr^f.  ^u.  5.  Scd^.DiJp.  §.  H- 

*  Qv.  VIII.  l^yfcreditora^umcop^eorumviriUmtdffu^ 
tunf^rtionemexigatyodhftcabeofoUdtmfetere 

AFFiiMATVit;  quianon  i>enunci«  reliquo,  qui  partem  e)d^'t.£4«A/4^.  ^ 
L.  i.%*\>deLig. I.  L, 3. Fsm. erc  L« jjj. C.defidej. nan}& nemo \i% ▼«*  «y» 
fuum  tcaMCter^,  jaAirfe  au^  repudiace  prelumicur*  L^  aj.  /r  Jf:  </^iM««»jWwwr 

CccG  ^ioh»^^ 

COCCEJt  Jvr;  CpNTK.,P*  U. 
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Pro^^l.SanecreditoriiusfoUditamdiu  falvumcft,  donec  probetur, 
eumidremitterevoluifle;  non  vero  probauir  ex  fola  acceptationc 
pjrtis,  d  L.  Z  dX.  a?.  Sed  prarfiimitur  potiMi  eum  accepifle  par. 
tgm  animo  minuendi  •  atque  ita  per  partePracilius  confequeni 
oebiti,  ^V?.i[)/^.rt(^Ci?iir.Corr^ii/§  54»   • 

Obst.  r  I )  L  I  g.  C.  de  Pa£l  ibi :  Si  creditores  vefiros  ex  perteii* 
htiadmififfe^uenquimprofuafdventempTobaveris ,  Pr^fes^  ne  einr 
pro  dltero  extgafur » providebit. 

Resp*  Ibi  partem  folvens  exprefle  dicityfe  ioUcttfrofitaftr* 
fofia^  &creditor  accipiens  huic  non  contradictt,  adeoaue  his  vcr* 
hisprofuaperfinanecetRino  infertur  renunciatiofoUdi,  ID^ 

O0ST.  (2)L.i6.C.deFtdef.ih\:  pofl iitem contefiatampetuinm 
divtfamredintegraritjurisrationonpatitur. 

R  £  s  p.  Loquitur  textus  de  beneficiis  fide]uflbrum ,  qiis  id  coH- 
<  reos  non  pertinent :  natn  Itberum  fbit  creditori  con tra  unom  fid^ 
juflbrum  in  fblidum  agere»  etfi  tunc  quoque  obligatio  in  portiones 
dividatur ,  Z«  j.  C.  eod.  Si  omiffo  hoc  beneficio  omnes  crediiores 
coAveniantur^  tunc  non  datur  regrefliis  ad  unum;  nam  juseligeD- 
dipoftlitem  conteftatam  ceffat»  Gotb.addlj.i6. 

UissEST.  Prukm.Vol  t^confj.&S* 

Qy«  IX.    ^  hodie  correi  habemt  benefcim 
divifionisi 

AFFiRMATURt  at  non ex  Nov. 99.  qus  plane  non  decorreisi 
fed  de  mutuis  fidejuiroribus  loquitur.  Interim  verum  efli 
praxi  correis  competere  beneficium  hoc,  eoque  plurimum  efiicfl- 
cia?  cautioni  correali  detra6lum  efle.  Uode  fpeciali  renunciatio- 
nehicopuseft.  Vid<&\?.Oi^.S-53- 

,  Qy.X;  Quis  ^robety  alterum  correum  mnejfe 

fohendof 

^  M  €oX^^^^^  AAor;  quiafundamentumfuaeintentionisprobaredebeii 
Tcra  W    K7r.  hfi.  de  Reptic 

ioairfr9($f.       Obs T.  L.  10.  defidej.  ubi  fi  dubitat  a£!or ,  cautio  a  correo  coft- 
•  ventoofFertur. 

Resp.  (i>pa6lo  ita  convenit;  (a)  Id  fit  ukro»  non  vcio 
^Htionem  offbrre  tenctur» 


fMt. 
Tcrb* 
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•  <Jy..XL  jin,  fi  correuf  correo  fmcedity  confnfimt 

ma exftinguMUr  ohligatioi  ',     ' 

I^EGATU».  V$d.mfi:m.4eS9kt. qik^ %i7.&Dij^, Dn,Par.J(tmtt:fif.^i 
'Ji\  Caut.Corrfal$.^7.fia'  mh  ttm^ 

/  jasfolatu. 

.  Qv.  Xn.  ^  correM,  (fuitottdm  debitum  fohity    **  ^' 
partm  refettre  p(ffit  tttiU  m^iortm» 
geportmi 

R^sp.    Q^td  Jure  commuQt  obdneac,  fupra  qu:^.  expofui,f4)M.«^.=<^ 
;diftinguendo  ioter  cmreaUmcammnmt  St.cpts  caidm^  v.  g.  ▼«<>.  m4|i«, 
^oipronio  ^utuam  pecuniam  dedifti » &  ifte»  ac  S^us,  &  Caius  ut'*''  ^ 
GQftei  pTQ  mutuo  fpoponderunct    S«^»  vel  Cajus»  fi  conve-' 
niuntw»  regreflumhabentooncra  fblumSemprooiuai,  cuinsfi>!iu«r 
caufa  vei  n<^dum  eft,  quod  cocrei  quafi  gerunc,  nonincerfe; 
Sempronius  fi  convenicur^  nuUum. 

-.^l^on  ergo  gk,  fi^la  flcquitatt  udlis  a^o  n^otioram  hic  <^cinet ;    . 
fion  concra  Sempronium,  quia  vera  a^o  n^odorum  geftorUm 
vel  maodati  contra  eum  dacor:    nec  coocra  rdiiquos  comos, 

3uia  eorum  negocium  non  eft,  cum  unosquisque  correorum  fic 
ebicor  prindpalis  &  in  folidum »  uti  fitpr,  q».  f ;  demonftracum 
eft.  Conf.  ^.  F<;r.  i)it^.(/ir  Gf<tf.  C«n'.  $.  41.  abi  varie  diObiciunc 
jDo^res.  \ 

^v.  XnL  u^  unifis  mora  noceat  alteri^ 

NHGATUR,  Li2.$.p.jfrde Ufitr.  moca enimaliinocereiiondebet,lU#./^. Vi/; 
0.i^.deR.f.in6.  comperculpamcommittacur»  t.3i.y?^.^«^  <*»»«► 
tod.  culp«  aucem  efle6lus  autorem  excedere  non  pcfteft ,  Ji.  i$s.pr.  «^***'    ^ 
2,.  7  5  f.de  R.  f.  Vid.  DiJ^  de  Caut.  corr.  §.52. 

Idque  non  tantum  verum  eft  racione  ufnrarura  &  fru^um,  ne 
eorreus  ex  moracorrei  ceneacur  ad  eorum  refUcudonem,  led^. 
ne  interitu  rei  liberetur.  rf.  Dj^.^.  53. 

O  B  j.  L.1 9.fflh.  ubi  faftum.  correi  reliquis  nocec. 

R ; s p.  Agicur ibiiie faAo ,  quo res debita inceric:  hoc  omnibus 
nocec,  quiarem  aificic.  Vid.d.§.^i, 

Cccc  «•  Qv. 
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Qy. XI V.  Sf  credftora^ uno correorum^zHrjlemjfortio- 
nem  exigit  yOnASm  aheojolidim  petere  pqffitl 


ainiriire.iQtelligendus  llc,  idque  communi  Dd  calcalo  receptuin 
-pac»t  j  d  cmfr  n.  1 1. & d. eonf.n. \  i .  atque  una fub)ungit ,  indyam 
Facultatefli  J  urid.  Viadr.  adTcerfa;  panis  patracinium  fafijepifle.  Nec 
hoc  fane  mirum ,  fi  quaeftio  in  theli  proponatur ;  certo  enim  confafc 
<)uod  creditor,  parcem  debiti  accipieqs,  non  videawr  renuaci^ 
luri  foiidi,  fed  reriquum  adhuc  exigeie  poffe,  p^' t.t /.i.^i 
ugat.  I.  ubi  id  ipfum  in  bac  fpecie  correorum  quoque  afferia» 
Idemque  diferte  cavecur  in  /.  »3.  C.  dejidejuf  nam  &  nemo  p%  M 
remitcere,  jaitare ,  auc  repmWate  prefuroitor ,  periext,  expr  i»  li^. 
pm*  ffide  Proiet.  &  ibi  Dd,  Equidem  credicori  jus  (bUdi  aiMM 
fclvum  &  integrum  eft,  quoad  npanifefte  probetur,  fcam  illod 
remictere  volmfle :  quod  nulio  modo  probatur  e^i  fola  acceptiODC 
ptrtis  debid  tiAn  per  allegato^  texcus  eJtpreifos  itt  d  l8.  §.  i.  & 
.•?'*.. ~'°*  ^"" «cc'per«  panero  poiuic  animo  minuendi.atqiie 
ita  ftciliufr  TCT  parcesconieqaendi  debici:  &  hoc  ergo  nonvtite 
remittendi,  &repudiandi  juris  fui  voluntasprxfumicur /w</./.n 
Qua  cam  certa  &  manifefta  func,  ut  fruftrahanc  chefin  AmpliH:* 
facultaasimpugnavericPrwAiwtfwwarjquam&prolixiusd^fcndunti 
>&  communem  effe  Dd.  fencenciara  docenc  Kappen.  P.  1.  Dec  f 4 
».  t6.  &fiqq.  H.  Pijhr.  /.  i .  quitft.  9. 

Nequc  adyerfacur  /.  ig.  C.  de  Pa3.  nam  &  contrario  ibi  correis 
debendi,  expreffe  probatio  injungitur,  creditores  cx  partedebio' 
correum  pro  fua  Perfona  fol ventem  admififfe ,  m  verb.  Si  creJiMtt 
ex  parte  dehtt  admi/lfe  quenquam ,  profua  perjhna  folventem  proii- 
verm  e«»;;r«rHis  enim  verbis:  profiaperjona,  neceffario  infertur 
renunciauo  folidi;  quia  credicor,  qui.admitcic  uc  correus  pro  fu» 
(adeoque  non  pro  alterius  correi )  perfona  folvat,  ille  roanifefte 
plures  perfonasjn  folutionem  admitrit,  &  quemque  pro  fua  pcrfo- 
na ,  feu  vintim  folvere  concedic.  Si  ergo  correus  hoc  probaveriti 
qubd  credicor  correum  non  modo  panem.  fed  &  pro  fuaperjm 
eaai  offerentem.admiferit.  faris  probavic,  eum  admififfe  partcspi? 
perlona,fen,quodidem,viritim. 

,  Si  itaque  in  fpecie  a  Pruckinanno  aUata,  aliunde,  quam  ex  b\t 

-     —  exa^ 
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exa£Uon«  partis^  iite  animus  probari  pocuit».  nemo  concradicec: 
Allegac  credicorent  f.  Epiftpm»  ad  auos  correos  etiiiflis,  ica  fe 
declarafle,  &  in  quarca  exprefle  (cripfifle;  &v  begt^tM>on  C  nur  bie 
S3e^a§(tf«g^  fetner  Portion  unb  2lne^'I««  Imo  c;red)£or€m  noluiiTe  )ua 
|ur.  calumnis.ea  decauia  fib!delacum,prsftare«  H9c,il  verafunr» 
-de  illaipecie&caufanemoiicigabiL  . .  .^'^ 

LiB.  XLVI.    Tit.  L 

FIDEJUSSpRIBUS  ET  M ANDATORIBUS  8co 

^  Qy.L  u^fdejuffiones  hodiecanfenfum^ 

contrahanttir? 

Negat.  (ed  tunc  vel  mandatum  eric»  vel  conftitutum.^i/.  Dn.Viir^tmif.  pig*^ 
Di^.  de  Uf.&^diffl  hod. paB.  &fiipul.   Uti  igitur  Jure  Gommuai  veA.  ithm  r 
haec  negotia  diftinda  fun^  a  fidejuffione,  ita  hodie  nihil  hiiVenus**^^     -  ^ 
Wu  tatum  appWet ,  Dn.  Par.  Hyp.  hfi.  A.  /,  §.  a.  ^ 

'   .0  B  s  T.  nodie  ex  omni  nudo  pa<fto  adionem  dari.    .  f*^  , 

1(  B  s  p.  Hoc  verum  eft de  iis  p^iWs ,  unde  Jure Civili  (bla  exceptt0  , 
dabatur » fecus  acin  illis ,  ubi  Jure  Civili  a^lio  datur »  at  prmer  con«- 
%nfum  alia?  rolennitates  reqiriruntur :  harcenim  forma  negociorum 
hbdjequedurat,hinco6)nesiIIt3edjfFerentffe,quoolim  interpa£Ya& 
ftipulationes  inrercedel^ant»  moribus  obtinenc*  Vid.  diff.  Dijp.  Ad4 
fiipr.Lt.i.  14.  ^u.  10,11.  &ij.  '    ^ 

jQy.U^  yinJideiuJforyqMultroamaritodat^  ;^'\ 

infecurifatemdotiey  obligetur} 

N£  G  A  T.  tot.  tit.  C  Nejfdej,  Unde  in  Z^  i .  C  Theodofeod.  additur :£4(i«^/it/«  ^ 
fidejujfores  datos  lihevaru    Caufa  eft»  quia  turpe  videtur  uxori  vcrb.  utm 
alienam  fidem  praeferre  marito «  &  ne  diffidencia  caulc  generetur  io  *^^' 
connubio ,  aig.  L.  1 7, inf  de  Tefi.  tut. 'Lf-  %.i.de  Pign.    Sed  pigiiora 
dare  maritus  poteft ,  L  7.  §,  6.  de  Don  tnt.  Vir.  &  Ux.  quia  praealle- 
para?  rationes  ceflant,  arg,  d.Li^.&L  p.  ubi  fatisdatio  conc  umeli0& 
•  habetur,  non  pignora. 

DissENTiT  Carpz.  P.  2.  C.41.  d.  16.  qui  putati  martcum  qoidem 
non^ceneri  dare,  fed  ulcfo  cameniiatos  obligari.*  Verum  id  juris 
communis  cft ,  quod  non  cogatur  dare  •  ncc  io  eo  quld  iingulaie. 

Cccc  3  Qv.^ 
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jgvrin.  ^jMejuffio  fupponat  oUig^^ 

accedat? 

umf.tV'  ^il  X  FFiRM AT vr;  qiiia  €ft  acceffio,  qi»  nnn  pcxeft  cfie  finc 

verb.^>Afii^r\  principali.  _ 

«f<^;  09ST.  §.3 /.^•X*^*^-/^*  nbiedamfeturodeblcopottftflcce- 

dere  iid^uflbn 
R  E  s  p.  Sed  cunc tadce  fidejuffioni  ineft  cdndicio » (i  Sal  debitum 

fxftiteri^  £flS;<^eft>  nepend^nte^oodiQoiiefideiuilbrpQenitefe 

QwAS.Jn^fideju£bracced^^ 
merecivili? 

tmt>fH^'^n^  A  FFinM.  Lauferb.p.6^3^  Verum»cumdebitQmmefecivilefl4li 
wb,  5i9f  j[\  ticJureGemtum»  feunactiradebitum^re^asdicimusifiM; 
mviU'&^  >   )iiffi>reat^  accedere  non  poiTe/ 

Ipfe  Lauterbach.]d facetur«  dum  att»  huktmeHaccidens0]49  ^ 
inefficax  eft;  paria  autem  func » noivvalere  fide}uiIionem  »&  c^cacem 
non efle :  fane  cum  nuili  efiei^s debid  hic  locum  habeaot ,  nec  hic 
efFeAua ,  quod  acceflionea  valeant  •  locum  habere  pocerit;,  Vilfmif 
Ta.dePaff.fU,  39.  Tu^ikConfl.pec.qu9.&Tit.iePign.Mqi^^ 

Qy.  \.  An  obligattonij  apupillojtne  tutore  contr^ 
•    ^  fqffit  accedere  jidejujjbri 

zm^  K' ^*  4  ? ?  J  ^ ^'  ** ^S v^^  ^^^i;  ^-'^'^'deV.O. at:g. L.  9 c.  §. 4.  ^if  jS?/«/. 
verb.  «#»/r4.^  /Obst.  Quod  pupillus  une  cutorc  concrahens»  necnatffli  | 
Omt^iOi&ff  obligetur ,  §»  9- 1»#  ^<?  /»/^^  )?/]?•  1 

R  E  s  r-  ExceptiQ  eft,  quQties  agitur  de  pr«judicio  tertii.  Vtifif* 
tit  dePaS.qu.iQ.  \ 

Qy.  VL  An  ^aUat  Jidejuffio  accedensoUigationic^ 
tra^A  a  fotmina  ahsque  confenfu  curatoriei 

tMut.pMg.esi.  A  FFinM.  nam  ipfa  foeraina  filiem  prohibetur  concrahcrc  11« 
vtth,M$tm0^^  confeiifucuracoris»  nuliibi  vero  prohibetur  fidefulForprotffli' 
fihmwfirif  obligacione  intercedere.  Deinde  foeminae  contr^^us  tm&^^ 
&^'  "         nonhabet»  id  ^,  civiliter  ea  non  obliffanir»  fed  naturalis  tan^ 

obhi^o  omnino  fubell,  arg^  U 13*  de  Umd.  ind.  ibi ;  &Jii^4* 

prafervQ  accepto  tenetur. 
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Obst.  ( i)  Qupd  obligwo  principalisi  foiL  ipilils  foemiQie  nui- 
la  fic •  adeoqtie  ei ,  quod  non  eft »  acceder e  nihil  poteft. 

Resp.  Eadem  hic  ratio  eil,  qux  in  pupilhs:  in  praejudicium 
fitmfut  non  vaiet  obligatio»^  valet  omnino  in  pwjudicium  ttrtn 
iidejufroris. 

-     Obst.  («)  0rg.  Lv  «m.  $.15.  C  de  Rfi  ux.  a&.  ubi  uxoris  obligatio 
eftjpfo  jure  nuiia  ex  rationei  ne  fragilitate  riaturae  fuas  in  repenu-  - 
iMn)  deducatur  inopiam« 

R£sp.  I^uitur  de  alienatione  (imdi  domlis,  qua^  Lepe  prohi* 
bica  eft,  adeoque  omnis  obligatio  hic  deficit;.  fecus  ac  m  aliena-» 
rionibus  reliquamm  rerumi  ubi  fola  aAio  toilitur  propter  deficju 
etitem  confenfum  curatoris:  adeoque  obljgatio  naturalis  hic  fub<> 
eft. 

Qy.  Y  !!•  Anfidejujfory  majorem  quMititatem  promit- 
temyqtMmrti4sprincipMisdehetyteneat$tradfu^ 
concurrentemyanverojidejulpointotum 
fitnulU} 

R'£  s?.  Regula  eft:  Quod  fideiuflbr  non  poflit  m  plus  ohWfg^tutjm.fMi.^ 
quam  reusprincipahsdebet;  quiaeft  acceflio»  qutenonpoteft^^^  nMmf 
>eflcma)orprincipali,  qu^ratioallegatur  inS.5./i?^.A.  idque  ita  tt^t^.^ 

djturinL.8,S  Z-*^-'*^?-^^^^*; 

;  Equidemfemperplusv]deturinfide)uflione,quiaCautioeft:  atid 
ialrem.ratione  (ecuritatis  verum  efi;  ea  enim  natura  negotii  hu« 
l^seft,  utiecurior  fiat  obligatio:  f:oeterum  obligatio  utrobiquc 
eadem  eft ;  uterque  enim  eandem  quantitatem  promittic. 

Si  quis  igttur  majorem  fummam  fide)ub^ndo  promittit>  an  tott 
fidejiiflio  nulla  efrflSiftingvit  Lauterb.  h.  an  quis  rogatus  fitt  fide-r        1 
jubere  in  fummam  coricufrentem ,  &  is majorem  promiferit,  an  vc- 

v^ro  quis  rogaruj/mujoreiXjC|uantitatem  ftipulatus  fit :  pfiari  cafii  va- 
lere  fideinfli(/nem  quoaci  (atnmam  concurrentem  ♦  pofleri^ri  totaa 
nutiam  cfre.  Sed  ciltsiJiaec  diftinc^o  fit  mere  divtn^torias  textus* 
que  Juris  de  ^^^^^KcunqikH^Ggato  loquantur,  ac  ratiOi  qur  allega- 

'  tur  in  L.  33.  Mand,  utrobique  ^adem  fit •  fimpliciter  dicimus,  feti}- 
per  eam  valere  quoad  fiimmatn  concurrentem ;  (i )  quia  in  ftipu* 
iationis negotiu tot funtftipulationesdvj&firiP^p;  quot res  vel  fummci 
X* 29. pr deV^O  L  83. §.  j  wrr :Jemper.L\  140. pr eod^ L 54* de/EjltHEJL 
utilis  auiem  per  Hiutikm  oon  viciaturi  U\,  $•  f.  epd.  (a)Cui  oblir 

gatiofli 
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g«tioiii  vicioin  non  ineft,  ifla  vitiari  nequh;  Kc^i  obligatiom  m 
minorem  fumtnam  nuUumvitiumlneft;  ergo&c  Mindr  frolHUm 
quod  vitium  ineft  roliexceflbi  ^  illud  norf  inc^  ooncurrenti  fumms; 
hoc  vitium  ineft  foii  excedui ;  ergo  &c.  Sane  ci|m  obligatio  ia 
concurrentem  fummam  &in  exceUum  iint  duflc  diftindc  obligi- 
iidnesife(i[uiturt  quoddefedlus^  quifoHioeftobligitioniineKoemi, 
non  inficobtigationiinfumma  concurjsence;  nonpocefteiiBarif 
Ipum ,  quod  eft  in  excefTu ,  vitiareobligacionem  in  {umma  concur' 
renfe,  in  qua  vicium  non  eft  i  nec  vitiojQi  poteft  dici  ftipulado,  niil 
iila ,  in  qua  vitium  eft ,  q\m  non  eft  in  ftipulaciope  fumoiie  coocu^ 
tentfs,  fedexcedentis.  (a)Quodraciocercademonftrac, idcoafr; 
tnat  quoque  texcus  expreiTus  m  Lh  §.4-  ^  ^*  0*  ubif  fi  ftipulani 
tnihi  10.  tu2o.  fpondeas,  valec  ftipulacio  in  lo,  adeoq[ue  io  fafl- 
jnam  concurrencem.  Idque  (4)  in  aliis  Juris  maceriis  ica  dxuiefi 
Sic  enim  in  confliiutapicuniais,  qui  20O.conftituiCt  cum  i  oo.fikaa 
debeatttur,  tetiecur  ad  100»  Ica  in  mmdm  mandans  ceoetttr^ 
fummam  coacurfentem,  edl  mandi^ariua  plas  emerit»  §^8*'«^ 
Mand,  L.  33.  f§d.  ibi  i  nam  ^s^ue  adeamfummam ,  in  quam  rogntustra^ 
fidtm  ejusfpeSafe  videtur^  qui  r^fftvH.  Conf.  /^4,  eod.  Atqucto 
(5)  ita  in  praxi  dbtinemf  Dd  ad  %ylnfl.  d^lnm.fiip.  Ueri%.  diB^ 
dej.c. 94. n.  52.  idque  Aworhxwkvpa^^  634» 
•    ObsIt.  l..  1 1 7.h. ibi :  placm^^  eos omnino  non  obIigari« 

Resp*  ( I )  ocil.  quoad  cocam  fummam;  nam  de  ea  ibi  ftlwffl 
^u^rebatur,  idqiie  apparet  ex  §.  5.  L  de  Inuf^fiip^  ubi  /imiliter  dici- 
tur,  inuti/emefft  ftipulationem ,  que  ficin  majorem  fummam;  cufi 
camen  valeac,  quoadfummam  CMicurrencem^  L.i.  %.p.deV^O.  (^ 
d.  £».$.  loquicur  de  cafu,  ubi  una  eft  obltgaciot  in  quadecerioreS 
condicio  ^deiuflbris:  ea  enim  pro  parce  valere  non  pbteft»  udt » 
reusfubcondicionedebeac»  fponfor  pure  promiccat,  cotaftipul^^ 
inutiiis  eft  {%)  Agitur  ibi  de  ^deiuftbre,  io  duriorem  caufam  icce' 

g:e,  qualisquoadfummamconcurrencemnoneft»  qui  in  roajored 
mmam  acceptus  eft,  Sed  &(4)  exemplum  ibi  non  eft.de  inaio0) 
ftfd  de  minori  (iimmtt 

Obst.  L^9Jnf.k  ubiaccepcus  sn  duriorem  condicionetn  cofi" 

cra  Juris  formam  accepcus  videcuT}   ergo  ftdejuOio  eft  ipfo  J^ 

nullab  ^ 

RESf .  ABa  Juris  forma  hic  non  eft»  quam  in  ftipulationei  »f 

^iinrtontn  JurisforfMmeftf  plusre^ondere»  quamrc««uswl^ 

&  tamen  ea  valet  quoad  fiimmam  concuxrentem.  Non^  ^V^ 

'       ^  duno' 
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duriorem  caufamacceptusinobligatione  coficurrmdsrumi]» 
inaJcero»  quasexcedit». 

C2y.  nX.  ^JdejuJfor  in  criminali^tis  ikfmittatur?  [ 

QUidam  propter  inJHrias  illatas  qrimioaliter  cooremebacurj£iCiir.^4ir.4|^ 
adorqu»petebat » iit  fufUgatus  relegaretur :  Reus^  qut  de  f^gaVerb.  imw^ 
iilfpeAus,  necfotvceadfycsnif»  catceritm^acur»  at  fidc^uil^^  ^^^»^ 

diftirttebatur ;  difputaram  poffet»  cum  mortuo  reo  fidejuflbr  con-  ^^       - 
veniretur»  fuiti  an  intcrvenlre  fide)uilbr  pdtuerit?    Kegabac  ij 
fidejufTor  I  quia  ad  pc&nam  illam  libdlo  expreflam  fe  obligare  noa  V 

JKKurdet t  at  exiftimatum  fuit,  videre  obli|^tionem;  (j)  quia  cau- 
tiOrilU  pr^ftita  fuit  d^  {(idicio  SM\  non  vero  pro  p^ha  corponli.  / 

Xndeguefidejuirorreum  fiftere,  vei  id^quodintereftt  pr^^i^etene^ 
txvck  Sed  &  (2)  pro  pceaa  pecuniana »  qus  forte  fenteotia  diiflari 
poted,  cautio  interpofitacenfkur.  Imo  (3)  cuA  in  libello  recah*' 
fatio  &  expeti&  procefius  peti  folaant,  pro  his  pun^lis  cautio  v^ 
Kbir»  A^^iue  e^  hoc  caplte  fide)uf!br  ad  reftitutionem  pfiens  pe« 
ciifliaris,  &expen(arumcoademnatus£uitjncaufat)c<  Sri#r<£lueb« 
Miixv%,  contra  @^cr|(ms/  &  poftea  S^tximi,  etfi  cdmlnalicer  Sl  td 
poenam  corporis  affli(%V9maclum  fueirit^ 

Qw.lX. ^ncreditor^  quireoaiflenteji4giujjbrimcoi%r. 

"venit^  hocmijjhcontraibfumreumfrincifatem 

aHionem  intehtare  pofjit^i 

Reo  principali  abfentct  fidejufTor  a  creditore  conveniebaturirjrtf/^^ir.ir^^. 
«cum  vero  poftea  appareret,  fidejufTorem  non  efle  folvendo  rerb.  6*«ftfir 
reum  >principalem  autcm  animuni  deferendi  domicilium  haber^^**^ 

EetH t  creditor ,  ut  reus  proe via  req  uifitionecuftodio^  traderecur :  ^n^  ,^ 

itatum  fuitf  an  propicio  jure  id  fieri  potneritP  ideo»  quod  credi« 
tor  a^i^nem  contra  fide)ufrorem  lemel  inftituiflet»  quam»  mifTo 
Adejufloref contra  reumprincipalemintentare»  minussquum vi-  V.. 
debatur.  At»  eo  non  obftantCt  decrecum  fuiti  perfonaii  arrefto  .  - 
locum  effe ,  indeque  requifitoriales  decerni  debere.  Nocorii enln^ 
ji^iseft*  quodalmcaufafiCf  exquaconcradebicoreqiagicur»  aliav  ex 
qua  concra  fidejuflbrem :  lilaex mucuo  eft » hsc  ex  ftipulacu :  una  er« 
go  adioneincencaca  alcera  non  confumicun  nifl  percepcione,  Vid^ 
4u.finMM.de0hl&aSMrunnML.iuffidegu4^ 

Dddd  ,    fidejd; 

CoccEjl  Jya»  CoNTiu  P.It 
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.    fideiuflbrhiceonvaoicbatiir:  qniareusprincipaliscontuniax-&ab. 

fens erit :  hoc faAum debitoris  juri  creditoris  nihii derogarc»  n€c  o 

etcdionem  aAionum^ntervcrterepoteft,  inpumiscum  creditorjoi 

variandiexprefle  fibi  rcfervaverit.  Atque  ita  decretum  in  Curian* 

*    .^  ^  berftjdienfi  an.  i yc  6  in  caufa  SRe^ev ,  contrt  iX^cbeh  unl^  Fleurooy. 

Qy.X^  AnfidejujJTorjauisdcer^^ 

vtt ,  etUm  ad tifuras  fe  ohligaffe  videatur? 

4m. ^. ^4 "VTegatur » (x) obZ.. 6g. ^  i  k ibi :  decrtvii^Ujufforfm in ufurasm 
▼«rb,  ^  jHi'  Jl  1  fcneri.  Nam  (a  fidejuifio  eft  ftri^i  iuris^adcoquc  ultra  id ,  quorf 
^fiM    verbis  cxpreflum  cft  t  promitteosnonobliga^ur,»^  L  9^.  de  V.  0.  loco- 
tusaytem  faltcmtft  dcfummai 

.  Oest*  L.  S.  deFo,  fuodccrt.loc.  ubi  fideiufl!br ,  proilipuhntedjm 

iion  pojtefi  coriveniri  raaone  ^ugmenti  •  quod  in  ccr  tto  loco  conTca* 

tu^pra^ftarctcnetur,  &addttur;  nequeenimhac  cau/afeSecomp^i' 

-    .  ftturobttgauopfufurarum.  Adeoqucratione  ufurafuqti  videturcoop 

veniripofle,  "'  , 

.R£SP*  Ibi  fidejuflbr  non  id  certam  fummam»  ied  fimpliciterfe 
obiiga vlt  pro  reo  principali » de  quo  CACi^u,feq. 

Obst  Lgg.yif  FO.UiA.$  I  ir£^r  ubimorareinocetfidc)^^ 
$St\  l  cfTcAus  aut|p)  tnor^e  cft » ut.  ufure  prkftentur. 

Rjts^.  Nocctmorafidejuflbriquoad  efledum  praeftandiufur^*" 

fimplicitet  fidcjuflit ,  vcl  adonmenica^fam .  non  vero,  fi  tantum  edtif' 

.    tamfummam.  Atqueiuinpraxiobtiiier  VidCarpz.P.2.c.i9:'tlef.^ 

;  Ita  Domini  in  Cuna  Halberftadienfi  dccrevere»  Mcn£  Kov.  i7o6.ia 

cwfa  Elers » contrt  HUkbi^t  Si&en* 

^v.  XI.j^isy  quife  in  omnem  cdufam  ol?ttgavity « 
plus  tertedtur  ^  qtaam  ts^  quifimpUciterfeobitgafVft^^ 

Zm$jp4.'e94\  mxtrh  b.t.p. ej^.putat,  illum,  quifejJiwf/rr/>^robligat,  mmt^ 

verk(3)/y#Lj  tcneriadid,  quod  cx  natura  negotii  venit»  v.  g.  ufuras;  euA 

$mg0M^^  vcro,  qui  tn  omnem  cafum  fe  obligat,  tencri  etiam  rationc  coruifl 

qu^cx  poft£i6lo accedunt ,  y.  g. ad^ipulatus  ufuraa  &  interefTc. 

'  Verius  tamcn  eft,  utroque tafu  fidcjuflbrem  in omnem caufini  ffr 

fieri;  qnia&is,quifimplicitcrproaHquofidefubet.prototonego-  * 

00 ,  de  quo  igitur ,  adeoque  pro  trta  cauft  incercedere  videtur.  '*    | 
^ue  ,1  probaturcx  regula  illa  gcneraH,  quodindcfinitarquipolleat 
«mvct£il]«  i.a>QuiavocedebiupiluUliudimelJigitur»  quaaicutt 

4d»tt» 
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.debiti»£.23«irK£  (^i  prdindeprodebicofideftibet»  eciam  pro 
omni^uscaula iidejubere ceniecur»^. L.a^  IdqueO)  infinitiscexti- 
bus  probatur :  nam  in  JL.s^Cde  Pa&.  inter  emt.  ftde  juflbr  d^ribicur« 
qui  tn^nmmui^am  dehittfidemfuamadftrinxn^  &  in  L56»  %.%b^ 
fidejuflbr  in  ^mnem  caufam  acceptm  videtur,  quaex  ea  numeratione 
n^fdpatefit  undefideiufToremt  apupilli  tutoredatumt  ad  omnera 
Ciufam  &  intetefle  teneri  •  patet  ex  L^%.  deAdm.  tui.  QontL  ro.  Rem. 
fup.  ^Lfpr.Qufdle^.  ibi:  tenmtur fideiujfwes  intotum&c.  &  in 
£.  54«  pr.  Lacat.  is,  qui  fimpliciter  pro  condu^lione  fe  obligaverai#. 
mox  in  totam  ejus  caufim  fe  obligafie  dicitur  ^quod  afTericuf  in  L  9u 
^.^infde  V. 0.  i^regie  (4)  hstc  probantur  ex  rauone d.L*^^pr. 
Lnat.  ubi  is,  qui  iis ^nmffir €tfi|i^ feobiigavit» ideoad  ururasobii- 
gatur»  quia  in  ooncfidd  judiciis  ufiirs  ex  mora  ipfa  debiti  nacura 
continencun  Eadem  vero  ratio  ^uoque  obtineti  &Jmipliciter  fe  obli^ 
«t » quia  eadem  ratio  bonsc  fidei  manet.  Atque  hinc  (  5  )  Mora  rei» 
fideiuflbri  dicitur  nocere  ad  effedum  fdl.  ufurarum»  LgB-de  V.  0. 
if$mB.L9i.i  ^«^^/^^•I^S-^^e^ffM^^^^^^^necibidiftinguitub 
auQ  (jmplicicer»  anin  onnem  caufam  datus  fit. 

Excipiuntur  ufurae»exftipulationedebitx;  nam  hosnec  tunccum 
pro  omni  caufa  fe  obligavit ,  fidquffor  pneflat ,  i.  L  AS^fr.  Locat.  Wnifi 
gn  omnem  caitfam^  &  ibi :  Si  nm  tam  exobiigationeprofictfcantun  &  L  ^. 
C.de  Pa£l.  int.  emt.  ibi :  deberi  ix  mora  duntaxat  tijffaraif  quia  fli  puiacio 
non  pertinet  ad  caufam  debiti ,  fed  propriam  caufam  habet » adeoque 
ufuras  ftipulacae  non  funt  acceflio  debiti ,  fed  ex  proprio  oegotio  de- 
bentur :  neque  ex  natura  n^otii  fequuntur ,  feo  ex  conventione. 

Ob j.  quod  in  d.L.  54. pr.Ucat.  fide)uflbr  tumdemum  ad  ufurat 
obiigetur ,  fi  m  omhem  caufam  fe  obtigavit. 

Resp.  I.  Paulus  ibi  non  diftinguican  fidejufTor inpmnem  caufam» 
tn  fimpliciter  fe  obligaverit,  necdiverfumutrobique  iusefle,  con« 
tendit;  fed  ita  ai^umentatur:  SifidejuffrinomnemcauJamJeobR^ 
gavif*  C  uti  ex  racione  )uris  id  femper  fequitur )  necejfario  etiam  ufunt 
'  debentur;  atque  hic  ioquendi  m(f>dusmitatuseft JCds,  uti  patet  ex 
Lp^%fde^cqu.rer.dom.  ^ 

Resp.  2.  Ibiopponiturfideiuflbr,  pyxi  fimpliciter,  Le.  in  omnem 
caufam  l^obligavit,  ei,  qut  faltem  in  certam  fumcnam  fidefuflit: 
idque  paceccumex  cafu  propolicot  ibi:  fideju£orecondu3umk^vxm 
€xformuiisfubjedis,cumexcoilacione  cum  aliis  legibus. 

Resp.  3»  Reguiacercaeft,  quod  fidejuflbr  non  nifi  in  omnem.caufam 
obligatus  teneatur ad ufuras:  ac  alia  quacftio eft  1  ^uando  in omnem 

Qddct  a  caufam^ 
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CM&m  videfttur  obiiganis  >  ea  hic  nec^oponitur ,  nec  decidi€iur,€x 
aU]s.«utem  textlbus  apparet ,  etiam  id  tum  faciuai  cenferi  t  qoaoda 
»    iimplicittrquisfeoblagavit, rf. L 91- ^i* sS.d^Lf- 

Obst.  L  g«  ^^  £i7,  ^»(?i  cerf,  loc.  ubi  fide)uflbr^ui  fimpKctter  fe  obH* 
ga^rit,  nec  ad  ufuras  ex  mora  tenetur»adeoque  non  ad^^mneni  cau&n» 

R  £  5  p.  Fidejuflbribi  pro  certa  quantitate  fe  obiigavit ;  natn  reos 
&  fidejujflbr  promifere  100.  qu«  Capu«  folvenda  erant:  ukra  h« 
fummam  defiAitam  fidcfufror  non  tcnetur.  Hinc  etiam  exprefi 
diftj nguitur  cafus  Legis ,  ab  obligatione  ufurarum ,  utpoce  quff  nao 
obtinent,  nili  in  totam  caufam  fe  obligaverit  fidejiifTon 

O  B  s  T.  Lf.ff,b.ibii  hoc  enim  non  dtbei  impufarijldejuf^rihi 
fuod  iUe  propterjuam  poenam  prn^iM, 

Resp.  Loquiturdecafu,ubifide]ufIbrcavit,doni]numrenin0O 
habiturumj  cum«vero  dominus  ratum  non  haberet,  proifbaoft 
tenctur  5  fcd  poftea  alia  caufa  accefHt ;  nam  dominus  condemnaws 
noluit  reftituere«  &  propter  hanc  contumaciam  condemnabaiur,prrf 
hac  poernacontumacjfl^  non  tenetur  fidejuflbr,  quia  alia  planc  cttlii 
eft 9  pro  qua  plane  non  interceflit  fidejuffor , tfrg.  d.  LS4. 

Qy.XIL  Qu^amja  ratio  hnejictt  excu^^ 
qmhtis  modis  cejjeti 

vS' #f^^*^'R^s^-  BeneficiumORDINISaJuftinianoinM>xr.4  introdufluft 
4fc,i,.  '    '  *^  &ideadatumeftfideiufforibus&arrisminusprincipaliceroWi' 

gatis,  ut  prius  reusprincipalis  excutiatut  5  id  enim  aquum  vidttuii 
ut  verus aebitor  pnus  con veniatur ,  cum  nihil  interfit  a^ris»  tiqw 
debitumcpnfec^uatur:  ^XitfidejHfforeYAxiiSCoiinientomxAn^^ 
tur  Maes;  nam  iJle  iterura  rcum  principalem  convcnire  debcrct: 
cum  reo  convemo  uterque  liberetur.  ^ 

Ex  hac  «quitate  jam  fponte  feouuntur  exceptiones,  q^.j^?* 
«eras  receniet Berr/.  P. 2.  C24.  fcd  omnium  rattoex  principiis  P« 

ponendis  patefcec 
Ceffat  ergo  ( T )  cum  reiis  cxcitti  non  poteft ,  ut  pupiltos .  jn  qw«^ 

a£bo  non  eft,  &  feodie  foemina,  finecuratore  cantrahens»vel  n  conW 
nuUa  effe  bona,  ceflisquippe  vel  publicatis  bonis;  velfi  alias  attio 
non  tenetfUti  ex  hido ;  vel  quoties  fide  juffor  accedi  t  obligationi  n^* 
ral],quia  ailio  inde  non  compettt»&  ficexigi  nequit ;  vel  fi  extraor* 
nem reo fuccurritur,Z..i3 prdeMh^ Li  C.Siadv fifi.hvi deDtioerf^* 
(a)  Si  reus  fit  difficilisconvehtionisobabfentiam,  poxencai^ 

J>ri  vilegia ,  pericuia  itineris  j  &  fip  ratione  bonoriim  alibi  fiturtf 'J'*^ 
ongeabfiiifc  3i^ 
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(3)  Si  hwc  beneiicio  renunciave^iidejuiror,  K 136.  c.  i.  Modo 
io  (pecie  renunciet:  cum,  ne  incertis  verbis  iiDperici  lcdanturt 
^Tbom.  Jt€.  i.  tumt  quia  generaliter  renuncians  non  de  fpecialibus 
his  bcneficiis,  &d  de  luribus  communibus  in  dubio  cogitaile  videtur» 

Carpz.P.t.C  i y.def.  1.2.3.4.^*6^ 

£xc.  Si  ficiidejuiIbrindemni(ati5tCWi^2;«4/X.i7,i^^^  enim 

ei£  beneiicioexcuffionisverbisexprefiisrenunciaiveritinon  tamen 
c:onvenici  poteft  niii  ^xcuilbreQ  principaii  j.quia  conditio  ineft*  jf 
/ervari  a  reonequi$  #  qua^  conditio  neceuario  exiftere  debet.  Noq 
«rgo  conveniri  poteft  ad  id,quoda  reo  non  potuit  exigi»  fi  de  eo  noa 
appareac»  adeoqueconilare  aoteomniadebec,  quantuma  principali 
c«»mequi  poilit  creditor  ad  hoct  uc  indemnitatis  promlmo  locum 
liabeat.  /.  116.  K  (X 1 15*  f  ^^ffifidej. Carpz.d.dff.'j.  ibsqueColer.& 
GmL  Adeo  ut  ne  quidem  juraca  renunciatio  impediatt  9U0  minus 
hoc  cafu  «cufiSo  piincipalis  debitoris  prseqedere  debeat.  ibid.Carpz. 
P.  I.  Dec.  14.  NB.  Renunciantes  certiorari  de*fuo  ]ixfe  debem^ 
CarfT^  P.%.C  17-  <fef4-  ■  ^ 

(4)  Aninter mercatore$»camp£bret$9nummularios&c  obtinet?. 
Mpirm.  NoV'136.  i:.i..Ufii  fecusid  eiTet  pxxtmu  Vid*  Hering^Ja 
Ftd^ff.  c.  27. p.  t.  n.  aSi.  ubi  tamen/alii  id  re}iciunc 

{5)  In  poenamdoli:  ii  fcil.  dolofe  negatt  fe  iidejuflxilei  nifi  ante 
litem  coiateftatam  prbeniteat,  L  lo.^  i;  b.  Vei  fi  atias  in  firaudem 
creditoris  vel  rei  principalis  aliquid  ^at «  quo  miaus  iile  jus  fuuih 
recipiat  \L.i4.&  Auth.  Hoc  ita.  C.  de  Pignof.  / 

(6)  ^  reus  iemper  inteiligitur  iblvendo»  uti  fifcus»  L*  2.  i.f.  de 
Fund.  dot.  quia  alias  frufira  adje^seftet  iide)uirof,  qui  nunquam  . 
con  veniri  poifet,  cum  reus  femper  iic  folvendo.  ^ 

An(7)fi  jusjurandum  zccefTn^AfFijiM.Laut.deBenef.excuftb.n. 
Cail.  L  2. 0. 27.  n  33*  Berl  P. 2. 4:. 22.  n.^iipf.  'SegotStruv.  b.th.4^. 
Feretz.  C.  b  n.  27.  &  re^ ;  nam  cofidicio  fua  natura  ineft  •  fi  reus  noo^ 
(blvati  nec  )usjurandum  habet  efiFeAmnexcenfivumt  ncque  confir- 
mat,  nifi  quod  in  obligationeeii  t  uri  oiiinis^nfirmacio»'&  aliud  eft 
promiifio  folvendi  jurata >  aliud  renunciacio  beneficii*  CarpZ'  d.  h 

[uhfmbitygMtdeat  kmficio  excwfioms? 

NEG,  MfvimP.9'decA96.n.io.Mi'$frCoUfgrtA  tit.deF$dej  th,<9^ 
n. 3.  Ootk L %, 0. £8-  Z^g.d&Ext.  K i.  t. y 6.  n. is.Berl.  f, %. c-n* 

Dddd  3  ff.  4« 
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tf .  4.  A^w.  P.  4. ^c  104.  ^  P.  i: dec. 229.  Affirm.  Carpz.Jurispr.far. 
P. X C  rg.  def  2, e^ £.. 2- Rejp-ii. n.  2. &  j.  Codm.  K  1.  ConfM^ Fd* 
C  t .  gr  w  28.  ^igT.  r .  iir/(?t A.  P^pi.  2.  conf  jo. ».  6-  e^  7.  BnkmkJ).  107. 
9.  la  L^i^r.  D{^.  deExcuffi  ib.%z.  Ba^v. ad  TreutL  VoL  1. Aa]. ik 
§.  /i/.  ^.  Mua.adStruv  3c.  47.  ^If.  43.  /r/.  i. 

Pollerior  &ntencia  verifiima  eft,  (i)  quia  fidejuflbresquo(]ttefont 
@dbfl'@c^ulbner,  &  in  rolidum cenencur ,$.4.  Ir^.dePUUf.  hisfiifiefli 
beneficium  excuflionis  compecic.  Neque  (2)  correi  videri  pofloo^ 
quia  id  rpecialicer&tnconanencif  adeoqueab  iniciq^^agideberi  oc 
pluresidem  in  foiidum,  &  pari  iuredeb^ntf  ^.  /ny?.  dt  Diak.m 
wrg.  Lii.$.i.&  2.^  deDuob.  reis.  Aufb.  Hoc  ita.  C  4ie  Duibusm 
Nov.  99.  ir.  I.  hic  animus  aucem  ex  voce  &tib^^^^vAbntv,  quc  edtfi 
(ideiuiToribus  convenic » non  apmrec»  Dr^.  Dn.  Par.  de  Ceut.  CvmSi 
d.  6.    Atcedic  ( }  )  quod  in  duoio  fdciiiores  debeamus  efle  ad ib^ 
tmontmsL 4y.de O.&^.    Sed&(4)  fibiimputetcrediCor»qdi 
tiiii  non  magfs&clarius  profpexeric 

Acque  Iiasc  fencencia  tanquam  Jure  convenienttor  ann.  1707.«^ 
Curiii  Halberftadienfi  approbaca  eft  in  Rwionibusdecidendi  in cu&  * 
Sfaae3octe(Er6en;  concra  J^of-JXdC^!8e|Krn:  quM^ 
judicfitum  qqoque  fic  in  caufa  Kiiken  >  cottfra  Lq>orinum. 

jgv.XIV.  jhfdejuprilm dettt^ 

rum^UiiommJketeirenunciaruerintf 

)4f:^.ilFFiitMATUi^;  quia  rei  principalis  nihil  incereft »  adeoqoe 
vcrk  »$9$  h£\  fruftra  fidefufTori»  cefiionem  urgenci»opponerec«xccpciofleai 
&^  quod  renunciavericc  hujusmodi  vero pa<^ nuilum  in Jureeflfe^ 

kabent 
O  B  j.  L  p.  C  de  Pa£f.  ubi  quilil)ec  fuo  favori  renunciare  poteil 
R  lE  s  p.  De  eo  dubium  non  eft »  fed  &icem  qucritur » n  poeniceac 
fenuncians ,  an  alcer  ipfi  opponere  pofiic ;  tu  renunda^i » cum  ^ 
Aon  incerfic?  &  hoc negatur. 

Qy.  XV.  Af  ify  quidieno  nominefohityfaBd  fk  i 
tionej  fuUit  agere  ad  cedendas  fihi  a^tonesi 

tma.  f4*  ffi  /^usftio  celebris  eft »  &  tn  foro  admodum  agicaca :  an  cx^ 
ytm^  n%%  V9l  debicori,  jiomine  alieno  folvenu,  folucione  fe^Sf  ccdc» 
fOm,  tftiones  poflit.^  Mirum,  quam  hic  varienc  Leges»  &  p(w3ore5» 
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A^tu dicimvmL.76.de/oita.  ceflionem  amplius iieri  non  pofSti 
idem  in  L  ^%ff.ie  Fukf.  «ffericun  Ratio  quoque  adftipulari  vi- 
detur:  cum  enimfolutioomnesa(ilionesexftingvac  ipfb  jure»  Ir.43. 

ffi  de  Soluu  d  L  )9*  fruftra  poft  folucionem  agi  videtur  ad  cefllo* 
nem  adionum ,  quie  non  amplius  funt,  fed  qu«  ipfo  jure  per  fii* 
lucionem  exftindhr  func.  Concrarium  camen  ftacuicur  in  L  2%. 
Mand.  obi  diierce  aic  JCcus,  eciam  poft  folucionem  maDdatori  a4r 
verfus  reum  aAionea  ced}  debere. 

\  Verum  omnis,  que?  hic  incercedere  videtur  ancinomia»  (poncc 
liia  evanefcic»  pouca  diftindronei  an  folucio  fa^4  fit  ex  eadem  - 
taufi^  ex  qua  r«U8  pc^ncipdlis  debec,  an  ex  iRverfa.  lOo  eafu  cof 
tttihdebitum».omQisque  caufa  Qblincioois»  adeoque&a^iones» 
ipfo)ure  folucione  exftingvuntur:  tada  ergo  foluciooeV  fublacis^ 
t|ue  ea  aAionibus«  fruftra  ceduncur  aAiones ,  qu«  amplius  in  re-; 
rum  nacura  non  exftanc,  fed  per  folutionem  exftitid«  func.  Hoc 
Og/Sk,  (1  debicor  alienum  quieem  debicum  folvic»  fed  ex  caufa  di« 
wrfa  atque  ex  &  fubliftencc  •  propriamque  formam  habence ,  cun«  ^ 
Ikbfiftic  pdacip.a|it  obiigacip,  nec  a^liones  ipfo  jure  folMdone 
«Hlingvuncun  Obli^cio  enim  confiftic  in  nexu  &  vinculOb^ 
qudd  non  potaft  dici  foluium,  nifi  ex  eadem  caula  folvacur»  ex  ^ 

/quaconcraaum  eft ;  alias  enim  non  eflec  folucio  e)usdem ,  ied  ai« 
terius  vinculi  &  alterius  obliganonis.  Hic  ergo  credicor  eciam 
fohicione  h&^  ailiones  cedere  poceft.  &  cenecur;  quia  jam  ali- 
quid  eft.  quod  cedi  poceft-  Qu«  omilia  lacius  explicavi  in  diipu- 
tatione  mea  de  Aflignacionibus,  quae  fub  nomine  Domini  Paren- 
«8  prodiit,  §  2?.  &fif  ^    ^  ^ 

In  eb  iam  omnis  fupereft  dimculoia»  qua^jdo  quis  videacur 
ex  rj^^,  quando  ex  diverfi  9^1(4  folyere.  Hoc  ergo  ple« 
iiius  paululum  excuciendum  enu    £x  eadetB  caufa  folvic  ^/kdtr- 

Jufer;  nam  hic  iemper  ex  eadem  caufi  cum  reo  principali  de- 
bcc,  L.27.  %.  I.  deFidej.  ibi :•  ieque  hic 4juoque  pertineM  ad  edndem 
eaufam.  icem  L  u§^S»deO^&A.  ibi:  quia  eadem  ohligatume  te^ 
Montur.  Fidejuflbr  enim  in  fecuritacem  principalis  ubiisacipnia 
tanquam  ct^ucio  accedic.  per  d^  L  h  §•  -<*  idque  ex  (orinxMyJlde 
mea  ejfe  juheo^  apparec  Conf.  §.  j.  hfi.  de  Ftdej.  Unde  etiaia 
approniifTor  dtacur,  dum  quafi  ad  eandem  caulam  &  obtigatio* 
nem  promitcit,  L^.f.de  Jolut.  L  5  5. a  de  V.  O-.  Si  proinde 
hicfide)u&>rf9ivic>  qnod  reus  principaiis  debcct  tota  obligatio 


tan 


«iWj^cwiarr-, -^:-^ 
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tam  prtncipalis,  quam  ecceflbria,  ipfaiureexffirigvicur»  L.43>A 
Sifluf.  L  36.  f.  ie  Ftdef.pr.  Inft.  de  Fidej  L  $6.f  tU  Solta.  L  igo.  ii 
Jt.J.  Unde  porro  fequicur,  fruftra  hunc  ndejuflbTem  la^&* 
mel  (blueione  defideraret  (Ibi  a  creditore  cedi  iM^ones,  qusper 
foiucionem  ipfo  iure  exftin^ls  (unc:  idque  ^ferce  m  traditur  in 
.  i.S9,  deBdej.&L  jC.ffi  de  Sotut.  Ut  proindeHon  videaiBt  au 
pa^  Carpz.  P.  %  C  17«  def.i$.  afferere  po(St;»  fdefuforSmwm 
jbhere  maffsfuo,  quam  alieno  nomine$  concra  toc  evidemes  iuni 
raciones  &  cexcu9.  Sed  &  ceflionem  &^a  jTolucioiie  firuftnncaffl 
dfe,  in  terministraduncD^.  ?ar.  inbi/p.  deDifer.  l)odiem.fiS.^ 
JHp.Se$.uk.%.  icLautefi.  Dijp.de  Fidejt^f  §.  i%.  K^p.  pare.  2.  Ajfc 
i^»  if .  c^2o.  Acque  ideo  abfolucus  in  Cnria  Hafberftadienfi  &ir 
iidejuiror,  qui  poft  foludonem  &6lam  a  confideiafibre  coniiOHK* 
bacur»  in  caula  Safpar  @6f($fn$  ^ittme,  centra  3aeo&  (IK^ 
SBxum,  Men£Dec.i7#<« 

EKiheffi  cauja  folvic  v*  g«  mandatw:  fi  fiiinirttm,  cua  ^ 
Cajo»  100.  mucuo  a  me  pecend,  ea  dare  nollem»  nifi  caatummi^ 
hi  f  ^c,  Sejus  mandat»  uc  Cajo  100«  mutuo  dem » toqoe  koxp» 
.tem  promittic    Hic  jam  dua  diverfe  obifgauoQum  ciufi^&nil 
^aiiau   tx  qua  Cajus  tanquam  debrtor  principaits  mihi  delMb 
aiia  ex  qua  Sejus  tanquaarmandator  mttii  obligaturs  iOanxoxxM 
cft ;  h£c  mandatum ,  I.  i2.f.  Mand^  Etfi  ergo  deficiente  Oijo  Se- 
iusfolvac,  eoque  pofterior  caufiper  folutionem  exftrngvaturinw* 
tuumtamenipfojuremanet;  quia  ex  caufi  mutui  (blutucn  non  d 
Egr^rie  &  nervofe  id  traditur  in  L  2g.  Mandi  Fapinianus  aty 
mandaiorem  debitorit fohentem  i^ojure  reum  non  liberare^  fropff  j 
mandatum  enmfiium  Jhhit ,  &Jito  mmine ,  ideoqua  ( i.  e.  q»»  f^'  j 
am  demura  caufim  folvendp  peremit,  durdnte  coeccruta  ii&<>ofl  | 
intcr  creditorem  &reum  principalem)  mandatori aSioftes t^*  , 
adverfus  reum  cedi  dehere.  ,. 

Huic  jam  apparet  decifio  cafus  in  Curia  Halbwftadteflfi  ** 
quando ventilaa:  Fidejuflbr,  per  fententiam condemnat^i^ 
cutori  tradiderat  pecuniam  ea  lege,  ne  ante  exfolveretur  crcdic^^ 
ri,  quam  ille  aftiohes  contra  reum  principalem  cefferit;  &e* 
tor,  pofthabita  illa  proteftatione  folvit  eam  creditDri»  quereb*'' 
debitor  de  faifla  nondum  ceffis  aaionibus  folutioae,  caufabaif 
que,  adcmtum  fibi  hot  ipfo  cfFe  regreffum  concra  reuca  pnj* 
cipalem  &c.  Jufta  haec  dominis  vife  fuit  querela,  indcque  ffj 
dicio  pro  nuUa  declarata  &  credicor  pecmiiaro,  usque  i^g 
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^«fiUret  adliotits,  4q>oncre  juiTus  cft,  in  aniia  ^of^diar^  SSe^er*^ 
^oncra  Sfaac  3fori6  ^roew. 

Qv.XVL  jin  Jidejujfor  tmeatur  crediton 
^  hujusctdfsa^hnescedimnpojfmt} 

RESP»  St  culpa  credicoria  inanes  fadr  func:  adionea,  adeoquez^^ir/.^.^^^ 
cedl  non  pofTunc,  cunc  nec  foivere  cenetur  fideiuflbr :  uci  fi  rtA^fidip»gu 
accepto  tuKti  vel  cum  uno  iideiuflbruin  padus  fit  de  non  peten^^^T^r^^    ^ 
do t  perindeenimeil,  an nuliam  habeac  a^ionem » an  calem,  quam^^* 
^iM  fa6lo  inanem  reddidit ,  L.  9  5.  $.p*  de  S^lut.  Sane  creditor  jus  qu^*  ^ 
fitum  fidejuffi>ri  de  cedendis  a6lionibus  eripere  ei  nequit. 

O  B  S  T.  L.  13.  de  ?aS.  &  L.  15.  §./  de  Fidej.  ubi  creditor,  licct 
itMfCi  uno  fidejuiTorem  pa^s  iit  de  non  pecendo,  adhuc  camen  ab 
iltero  pecere  poceft«  ac  nuUa  fxceptione  fepilH  potefi)  adeoque  nec 
cedendarum  a^onum. 

R  E  s  p«  S6la  quftftio  ibi  proi>onebatur>  an  padum  de  non  pe« 
tiPhdd,  curti  uno  iidejuflbrum  inico  proiic  alii  fidejvflbri,  &  hoe 
M6te  negacur)  quHi  pa^um  hoc  perfonale  eft,  &  perfonap  paci* 
ftilntiiim  cohffret*  Vid.fufr.L.T.t.ii^.qu.^  Adeoque  (2)hic  no* 
excluduncur  alioe  excepciones  &  beneficia  fidejttiloribus  propria» 
quod  vel  cx  eo  conftac;  quia  poileriQr  fidejuilbr,  non  obftance 
paJlodenonpecendOt  cum  priori  inicot  ucique  exceptionem  di« 
trifionts  habet»  neque  haec  pa^lo  confidejuilbns  ei  auferri  poccft» 

Q^.%VVi.  Jnconfiipomexflingvatftrjidejugio? 

FPIRM4TUR.  Vid. tit. dt Solm.ju.fin. ^ 4. fi ftii. prindpalis £4«,  i^ 
\  obligacio  eft  plena,  civilis»  & efiicax ,  ibtd  $.6.(^7.  acfe^.  Ac 
non  cota  oblig-aiio  exftingyicuri  Ked  fola  perfon*  exiinitur  obligt* 
tfoni ;  -  protnde  fi  oontra  aliuni  bht  efie  p<Keft  a^  >  adhac  incen» 
^  ttrtpoteftJ^>§-i6«^i7* 

LiB.  XLVL  TiT.  ir. 

pE  NOVATIONIB.  ET  DELEGATIONIBUS. 

Qy.Ly*»  nenjamifapUferlmsconteflmonemy  m 

friora^iotota  tolfatur,  novitquejamqualttatescqnfli' 

tuaninriindeipiedeteriorreddattsrconditioadioris^ 

Eoee  Rb»p. 

COCCI/I  JWR.  CONTR.  P.  IL 
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tob  r^  l?^^P-  Oiftingvendum  efleinterefFcfliw  litis  conteftationis.QOl 
f«*tf/lr2«/  •■'^  SEQUUNTUR  EX  INTENTIONE  ACTORIS,  &eos,Qyi 
i..  EX  NECfeSSltATE  QUASI  CONTRACTUS.  Hli  non  mm^ 

tur  per  Ktis conteftationem ,  nec  hadenus deterior  fit conditioaflo- 
th.Pid.Ls6X.87*deR.^,L29.infh.tZ.t.Cde3hid.L^^ 
A6\oT  enim  n&h  accedit  ad  judicium •  ut  perdat »  fed  ut  coniequaror. 
Hinc  eft,  quod  prior  aftio  falva  maneat  ipfo  jure,  &  liberatiofiil- , 
tem  fiac  opc  exceptionis ,  dd.  LL  non  liberantur  pignora ,  &  fidejut  \ 
*     fores,^. L.i.nectonunturufur«,  L.  34.^<fjy/^r  necprivilegiapriori  j 
a^aioni  cohaercntia,  L29.  h.  nec  beneficium  feparattonis,  AL/  | 
QiKE  omnia  fecus  in  vera  novatione;   omnesenimhi  efFefiusde-  ' 
pendent ex  intentione  adoris .  qui  conditipnem  fuara  meliorenifr 
cerevult:  adeoquehat^enushscnovatioeft  impropria. /iinoiriier 
pm  accedunt ,  etiam  invitoadore»  novamque  qualitatem  negodo 
tribuunt,  quia qui litem conteftatur,auan contrahit ;  io.dequeeoaa 
deteriorfierfconditioa^orispoteft.  Hinc.nova  accedit  a^iopriori, 
fcil.  ailio  rei  i«dicattr,  l.  %6.4eRejui.  L  3.  C.deU/ur.  reijud.AMlM* 
f.  657.^iftuntur  ufurae  obiigationis  in  >udicium  dedudteZ./  CM. 
iJfur^reijiid.S\  anteafuittemporaUs,  jamfitperpetua»  Z.a6»rff  O.i^ 
^.pra&fcriptioneinterrumpitur;  pofieflbrfitmaia^fidei  &c. 

Qy.ll.  Anno^vatiohodtemdopABoJkrifo^t} 

^  ^   \r  EG  atur;  quia  pjfta  oon'  tollun?  obligationem  ipfo  |urCf  0* 

;JJ-2;?^'i-^  hodie.Vid.>/>r.//r^^  / 

t^9f^9.  Obst-  ^uod  pafla  hodieaequiparcnturftipulationi? 

Resp.  (fontrarium  latie  demonftratum  eft  diii  qu.  i€  17.  (nftf 

Qv.  UL  An  animHS  novandi  hodte  verhis 
exprimidebeati 

t^t  ^tf  ^5  T?  ^  ^ ^'  ^"^^  Civili  regula  cxtra  omne  dubiam  pofita  er«i  d^^ 

vethl^i  ^  *^  novatio  non  aliter  fieri  potuerit,  quam  «^i  hoc  i^ehttufi  * 

^xpreffts  wr-  nBveturoHigatio, §.  3.  /. Quib. md. toB. oULz.g^  h.  VetercN  furiscon- 

^  &c^        ditores  hanc  regulam  nimium  extendebant ,  ik  ex  remtflioneprio* 

biflionis,    adeoque  ex  prjcfumtronibiis  &  conjeitoris  quibusdarfli 

novationem  introduccbanr »  L.f.  C  hi  ibi :  veialtquid  fecerit ,  exf^ 

veterts  furis  conditores  introducebant  novattones ;  ( cujus  exenipla  ^ 

fr.  d.  L,  f  referuntur, )  & §.  3.  /•  Quib.  mod^  toB.  obt. 

I  deo  Juftinianus  dubium  hoc :  quandonam  mini^  novandi  rf^* 
fa  iBaferividcatur\  de^idit  %  conftituitque ,  tuncjolum  novaii(ff 
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priorii  oHigatiQhii  finiy  quoties  hoc  ipfum  intercmtrahentes  expreffum 
fuerit^  quodpropter  novationempriorit  ph/igationM  conyenerunt,  d.%.  5. 

Adeoque  vi  huius  confticucionis  nulw  prn?Cumuonesvel  conje* 
&\xtx amplius fufHciunc»  fed  (pecialicer quis  r^micccre.oblinacionem    * 
priorett «  &  NB.  hoc  Qxprimere  debect  4]uod  fecundam  magis  pro 
aateripribus  elegeric,  i.  L</I 

Hlnc  jam  apparec»  quidnam  iibi  velit  Imperator ,  dum  ivid.  L.f. 
generaliter  definic,  voluntate  folum , non  tege , novand^m  effe ;  refpicic 
itioiirum  ad  illos  veceres  Juris  condicoreSf  qui  ex  confe^urif  ., 

no  vandi  vo^uncacem  inferebanc ,  horum  leges  improbac  Juftinianus  < 
q^ii^novatii^  non.ex  leget  fed  ex iola  voluncace  parcium  procedic :       .    ^     « 
indeque  verba ,  voiuncacem  novandi  declaraocia  %  adeo  requiric.  ut^fi^  ^ 

mmyerhis  txprimatur^finenovatime  caufaprocedat^  d.  Lf  i.  e.  priftinaf 
naneac obligatio » &  no va  ei  accedac»  d. ^.  3.  &  racronem  Imperatoti 
addit  in  d.  Lf,  hocenim  naturalibus  rebus  ineffe  voiumut ,  &  non  verbiti 
a^trinfecm  fupervenireyue.  non  vulc.  illaai  voluncacem novandi  ex 
cercis  formulis  &  verbis^  Lege  praefcripcis »  quali  fingt  t  eoque  prxter 
.  incencionem  parcium  fupervenire.  Sed  vulc  eam  voluncacem  ex 
declaracione  concrahencium  ipia  cognofci.  uci  id  plenius  &  clare 
etplitoacurin^.  jf.S-  .     .  *  .     ; 

<5>iioipfoomnisdifficu!cas,quamDd.ind?.  t./CA.  Irbifinxenint,  .  y 

tollicun  Vids  Gotk  &  Brunn.  add.  Lf  Sane  hodieque  verbis  ex- 
primidebere.velnovacum  vel  pofterioremobligacionempraepriori, 
eledlam  effe ,  praejudiciis  probac  Carpz.  L  5. RejH).  i oy . ».  a.  &Part.  2. 

Qv.  IV^  ^n  verha  requirantur^  fi  tertla  ferfonk 
intervenerity  ut  in  detegatione? 

13*ESP.  Idemhicobrinec,  quodinnovarione»  nimirumexprimi £411/. ^i^.^f. 
^*^  verbi^  debet,  quod  fecufKlam  obligationem  njagiselcgcrinciic  vcrb.  nifi 
priorem,  §.  5.  Inft.  Quib.  niod^  toU.  obl,  inprimis  cum  dc^hoc  ipf6'^*<^* 
cafu,  ubi  IfuU  aliam  perfonam  adbibuit^  vel  mutavit^  adeoque  dp 
delegacione,  dubicacum>  &  a  Juftiniano  in  Lf,  decifum  fuerir, 
incer  concrahences  in  fpecie  exprimi  debere»  NB.  quod  propter 
novationem  priorisobr?g3cionisconvenerint.  ^.Z../rf.  §^,  G7r/)r;      • 
d.  C  iQ.def  k6.&diff.ReJp.  105.  »5-  Brunn.C0nf.i7i.  JdemadLf. 
n.9.&i^.n*3*ff.b.t. 

Eeee  »  Obst; 
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Obst.  quod  facis  appareat  animus  novaadi  intervenra  terd« 
iptx£onKt%  i.Infi.Qu^.mod.toU.9bl. 

Resp.  Supponicur  ibi  animus  novandi,  animus  aucem  iUe  ia 
fpecie  exprtmi  debet,  d.  §.  3.  inf.  d.  L.f. 

Qy,V*^npupilii4icreditorfuamohl$g4tio>temm9V4»' 
doremitrerepojjityjimetioremreddatcortdtuonem? 

»4W.>eJ5«.Vr«GATUR;  nifi(i)tHtorisconf«nfucpntrahat,I.2o./.  i.'b.  vei 

veA.  mfi etn. l\  (a;  pubes ftdus rsKuni  habcat iL.q.b. 

4iH0iitm&e.      Obst.  L  i.h.  ubi  is,  cui  bonis  interdi£lam  eft,  adeoqtte& 
pupillo ,  conditionem  fuam  roeiiorem  reddere  licec: 

R  E  s  p.  Loquicur  textus  de  eo,  cui  bonic  inteitiiavHn  eft,«deoai» 
qui(4>defedumnKH-alemcontraiSerenequit;  hic  non  liabetwpfo 
prodigo,  n  meliorem  fuam  conditionem  facit.  Aiia  proiodenQ» 
eft  in  pupillo ,  ubi  vitium  eft  naturc ,  non  moraJe. 

^v.  VI.  j^  obligationes  mere  civiiesnovdrip^ffimi 

vj^&vilts  /\  Atqui  J.uris  effeiium  nuUum  habent (^tigaciones  raere  civiles. 
^'  REsr.  Nec  hic  agitur  de  eflTeftu  obligationis ,  fed  de  tollenda 

obligacione,  qualis  eft.  Cujua  efFeftus-hic  eft ,  quod  prior  exceptione 
perpetua  potuerit  elidi ,  noya  non  poffit. 

^v.Vn.  Anper  mvationem  purgetttr  mors? 

VV^.pnrgitmr      ^FIBMATUR,  'Vid,fufir.  L.  22.  /.  I.  qUi.  21. 

LiB/XLVL  TiT.  nr. 
DE  SOLUTIONIBUS  ET  LIBERATIONIBUI 
Oy.I.  j^mfolMionereqMraturdommiitransU^ 

Mfetrih  AFFiRMATURde  (oIutiQne,  dequa  hic  a^ifnus,&  quseft  modus 
Lmt.f^.^p.LX  toiiendae  obligationis,  perLCi.ffldeSotuf.  ubi  cunc  cfemuio 
▼crb.  »<^r#^tiberacio  dicicur  competere,  fi  ita  alicui  folyitur »  uc  ab  eo  leped 
fdr$$m0%.  nonpoffit.  ^^ 

.   Of  j.  (i)  L46.fr.h.  ubiresalienafolvipoteft. 
R  £  s  F.  Imo  >  Im:  folutio  non  eft  vera  (uIucto>  nec  jnde  Jiberado 


•'^  ^    Omj. 
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O  F j.  (»)  I.  J5.  *,  ibi :  quia  fic/ohir,  utrectperei. 

Resp.  Solutiohflec  noaeft  hujusloci,  nec  exinde  contingic  " 
liberatiot  ibid. 

O  B  j.  (3)~  S-  2-  '•  i2£{^^-  alien.iic.  ubi  fi  pupiiloy^/vi/irr ,  non  libe* 
ratur  folvens*  &  ii  pupillus/<^/v//,  hic  nihil  transferti  ergo  folucionfi 
nontransfertur  dominiuni. 

Resp.  QuiahcfolutionesQonfiintmodiioIlendiobligatiofiemf 

^  Obj.  (4)  L$^.deO^&A.  ubiinoinnicauOicontrahendidonii* 
iiuim  non  tranaferturt  nifi  utriusque  afledu ;  idem  affe^his  ergo  in 
fblutione  probari  debet.  - 

R  £  s  p.  Probatur  iiie afFedus ,.  fi  merque  conieiMtC  de.re  in  alium 
cransferenda  jure  perpetuo.  ^  ' 

'  O  B  j.  (f ) X  i9r  C  d^  ^fw*  ubi  per  depofitioaem  folennem  fic 
folucio,  qCia  tamen  dominium  non  transfertur. 

Rssp.  Falfumeft»  quod  ilc  folutio,  fed  effedus  (biutionis  ei' 
competit  propter  I.egis  autoritatem. 

O  B  j.  (6)  Quod  res  pro  ibl uto  ufucapi  polHt  9  quod  faifum  eiS^t 
filblationefemper  transferrctur  dominium. 

R I  s  p«  ibi  (bltttio  fa^  OOQ  eft,  fed  ea  ipia  demum  per  ufucapio 
mm  acquirkur.  ,        ^   * 

Qv.  n.  An  tertifiSy  qui  fohit  non  nominedehitmtyftd  , 

mmncfropHOyliberet  debitortmi 

NIGATUH}  nonenimvalethscfolutiojureproprio»  quiaipic^^f^-**. 
nihildebet;  nec  iuKdebitoris,  quia  ipfius  nomine  tolntum     , ;  ^^^ 
noAeft:  fedpecunia  haecfinecaufa  eft  penescreditorem,  «deoque**^*^^* 
condici poteu,  per texc  expr. inLi9  f.i.de Crnid. indcb. L. 55. §*/i   .^ 
.g9dJL.yCeod* 

O B  ST.  U  44. de  Cmd.  ind..  ubi  non  condicit fi^lvens ,  etfi  delntof 
non  iic 

R  E  s  p.  Solvens  ibi  erat  debitoris  debitor  j  tunc  enim  Jure  Gen- 
tium  ipfe  quoquedebhoreife  videtur,  indequefi  folviti  non  videtur 
incU^Ke folvere.  l^id* fupr. £.12. r. 6. f ^.  ij. 

Qy.  III.  Jrk,fi  resy  ejputmpu^llwfohit  creditmyfenes 

huncperityfereatpupilhi  mfii^ 

AFFIRMATUR5  (i)  qufapumliusfolvendooihil  a^t, feddomi-t^'-^^.,4(i^#\ 
nium  retinct,  L 14.  §./  b.  %.  «.  Inft,  Quib.  sHen.  lic  vel  wi#.^«J-  /  T* 

£eee  a  Res*''*^^^* . 
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^Res  aucetrt  perit  fuo  domino»  L  7.  C  de  Pign.  a^l.L.g^.  deR^. 
Neque  (2)  praejudicium  fitpupillo;  quia  srque  res  perire  in  e)us 
cullodia  pocuifTeL  Acque(  9  )  11  iion  sque  pedtura  fuiirec»  eoque 
Heruseftpupilius,refticuiturfnincegriim»^«L  14.  aUhocutpupil- 
lus  liberetur,  neccredicor  amphusagere  pofllt» uci  poflet»  re ipfi 
non  pereunte. 

c  Obj.  (1)  Quod  dominium  tantum  refervetur  pupillot  ne 
damnum  ferltiat,.quod  igicur  in  ejus  favoretn  confticucum  eft»  ia 
edium  detorqueri  nequit. 

Re sp.  Imo,  nonin  fjvorem  pupilli,  fedexipfa  radone nararali 
dominium  pencs  pupillum  manet,  quiatota  oifpolitio  nulla  eft; 
fed  nec  in  odium  ejus  aliquid  dexorquetur,  quia  Isfus  non.cftiubrico 
fuo«  fed  cafu. 

O  B  j.  (2^>  arg.  L.J4.  de  Procur.  ibi :  mtioribus  inim^i/u  in^nmm 
fubvenin.  non  in  rebm  bene  geflm  obejje  debet. 

Resp.  Subvenicur erco.mediance  refticutione demum , (i  damnum 
ex  lubrico  anacis  pafli  unt ,  quod  hic  pafli  non  funt»  nifi  cafu. 

jgv.  I V.  An  tutori  re£te  fohatur  ahsqtse  decretoJudicis>. 

'LMin.p4g.640,  l^  E  G  A  T  u  R ,  per  cexc  expr.  in  §;  a.  Qtjib.  alien.  lic.  vel  wm.  ibi: 

Vcrb.  fmori  J^  utprtus  judicia/U /entemia  Jine  omni  damno  ceUbrata  hoc  pe$'f^ 

fiBe  &€0       ^^f     gj(j  y^j.Q  texcus  loquacur  de  cacore  Ibl vence ,  tamen  eadem  eft 

*    ratib  in  tutore,  cui  folvicur,  ut  fcil.  pupillo  pleniflime' caveatut, 

Ossr  L.46.  §rf'&^  $*de yidm.^feric. tur  ibi :  concefftem ^ 
sdfbitoribfu  pupiUi^  pecuniam  exigere^  ut  ipfojure  bberintur. 
R£  s  p   Mucacum  hoc  jus  eft  ]>er  d.  $«  2. 
^       1 N  s  T  o :  MucacQm.eft  falcem  in  cafti ,  quo  tutor  fol vlt ,  non  ergo 
hocextendi  debet  ad  gafum  •  quo  cucori  foivicur. 
Re^s  p.  Eadem  udrobique  eft  racio* 
DissENTiT  G^r/rz;.  L.  y,  R^^.  67. 

jQy.Vp  j1npecumayrnuttiodat4yreflituideheat  ineA 

hnitatCy  qua  fuit  tempore  contra^us ,  an  in  ea^ 

qUA  jam  efl  tefnporrjoluttonisf 

li^i/.Mf^f^lJraemittendum  hiceft:  bonitatem  monetae  eflc  vel  intrinficMh 

vcrb   Ucit    j^  qucvocaturta?©:t)rotun&^ern;  &refpicitip(ius  materia;  qui- 

,mon$t4.        jiiatem :  vel  extrinfecaw ,  quae dicitur  ber aSat^^ ,  t)ie  3B«i D «113 >  Val- 

'  •   ^       •  •  *  Tdtioa 
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vacion  ber  ^m^^^mm,  ober  twc  (te  gang  unb  %ibt  fe^n,  &  depmdec 
exarbitrioPrincipis,  qui  pro  lubicu  fuavaloreni  nummo  dare  pot* 
eft.  ecfi  materid?  non  refpondeat,  Strm.  ^/^..29.  hxc  ergo  bonitas 
autoritate  pubiica  fuperveniens  extnfifeea  vucacur » ibtd. 

Hisica  pofitis»  qua^ricur;  Sitempore  contra6lus  nummi  materic 
fuerit  gravior,an  fufiiciat,  nummum  materia  leviorem  reftitui>adeo-* 
que«  anfulKciatt  nummum  refticuiinea  bonitateincrinfeca,qufeeft 
cempore  folutionis.  Qupd  nos  a  f  f  i  it  m  a  m.  Nam  ( 0  numnius^ 
non  valecex  fua  fubftifntia ,  fed  ex  valore » quem  Princeps  ei  dedic ; 
ecfi  ergo  mucacio  fbdla  fit  maceri;]^ » hoc  nonaccendicur » quia  i^  jus  Su- 
perioris  eft  t  quod  pro  Lege  valec.  Equidem  Principjs  ofEcium  eft> 
proporcionemfervareincermaceriam  &  valorem»  ad  )udrcium  ejus 
eftf  qusenam  fic  jufta  proporcio,  fi  ergo  minus  jufta  fit  propor- 
Cio,  &  minus  »quum  judicium»  tamen  valebit,  uci  valec  fen-' 
cenria,  etfi  injnfta,  L.  nff.  de  JuJL  &.jfur.  inprimis,  fi  Ocili- 
cas  reipubl.  id  fvadQdC  Idque  (2 )  in  cerminis  ica  dicitur  in  Z.  u 
fr.  ff^JeCmtr.  Emt.  ubi  materix  five  nurnroi  publica  ac  perpetua 
«ftimatipeiredicitur,  quaenontam  ex  fubftantia,  quam  quantitate 
tfiim  prsebet.  Unde  (3)  fub  gravi  poena  Prin^ipes  nummos  forma 
pttblica  percuflbs,|iixta  valorem  pr^fcriptum  tradi  ac  fufcipi  jubent» 
ut  in L.I.C. de  Vet.  num. pot.  Solidox  veterum  Principt$m  veneratione 
jformaifs  itatradi  acfufcipt  ab  ememtbttsfubemtfs ,  ut  nthi/  omnino  refra^ 
gatipnis  oriatur,  tnodo  utdebitiponderisfint&/pecieprohe9  {h  c^  nonre« 
probats;  unde  maie  Gvth,  adchL  i.  fpeciem  it>i  nuerpretacur  matcri- 
ami  fed  foquitur  omnino  de  vaiore  excrinfecot  •  conf.  Lf.  Ceoi.  - 
Atquehinc  (4)  \nR  1.  deann.i$^9*  §•  n.  diferce  ftatuicurt  ba^  fplc^e 
mue  5)W«$oii  in  "^ejfihlmiq  fuv  iHJchrtdjafft  auegcgcbcn  unb  angenom» 
men  wcrben  foflen,  &  excipitur  ibi  tantum  cafust  mann  auf  ®otb  ge« 
fftei&inst  unb#wrfci)ncbfn  i|t,  cM' mann  c$  ^ejal^lunqcn  bcmffr ,  f<y^  mdji 
olfer  ©emofjn^ieit,  mit  ©olc  (>^^a(^(f  mci^cn  f?Dn ,  tunc  in  eadem  forma 
extrinfecaquoquereftituiauantitisdebet.  Denique  Sc^s)  ^x  ratio- 
neiuri^tumdemuminaliaform^nutpmos  accipere  debitor  non  te- 
netur ,  Ct  ex  ea  re  damnum  aJiquod  piflijrus  eft ,  JL.  99.^de  Solut.  fiscus 
ergo » fi  damnum  non  fit  paiTuruSf  adeoque haec  exceptio  firmit  regu* 
km  in  cafibus  non  exceptis. 

Undeis,  (^ui  ante  biennium  1000.  florenos  Luneburgicos  vel 
Brandenburgicos  (Wne&.  obi!c  ^i^ranbcnK  |  otiicfc,)  mutuo  accepe^* 
m,  liberatur  reftituendo  i^^oo.  fl.  Po!ontcos«  (^JohlniKtc  Ouiecn) 
ctfinpcabiHs  in  inatemiitdjfferencia)  quiaufu  eanoncuratun 

Neque 
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Ndque  poteft  «iici,  creditorem  non  tanrundem  £^tem,  ncieae 

mateiiae » recipere  i  fiHl  tninus ;  nam  cum  idem  oninium  hcMram  4ore» 

ftorum  vaior  ut  acKorittte  &  L^e  Principisconfticutus ,  ioifeque  cre< 

ditordamnum  non  fMOdcur,  mtfiida  petius  eHec,  fi  illes  acceptare 

Alind  ergoomninoeft,  fi  credicoris internt*  pecuniam  ineadem 
fnacenareftitUi,  forte,  quod,  acce^isaliisnummis,  damnumimte 
bafliirus eflet,^  cum|am  augmemum altquod    afdq) fohri  folitum 
fit» ttrg,l'.99'ff'deSolut.h,a.deRA  cridMe^ff^.deContr.ftttt.  Nara 
tunc  revera  creditor  njoin  t3ntundem.fed  minus,  quam  dederat,  fecH 
peret:  nequeefiis^hi  idem  vaiorcf) .  quia  augmencum ,  quod  pubfi» 
eo  ufu  dari  foleC ,  deficit.  Atque ita  in  ^raxrobtinere ,  nftancur Btn» 
inKefolatiUat  h.t.Stryv.h.  §.  29-  &  iniinitiOd.«pud.iM»iZ,  U>id.SttyL 
V.  M.  h.ii.    Unde  debitor,  qui  100.  abhioc  annis  accepit  abtf 
^(ikfe/janinon  lib«fatur  folvendoneuc  |  ejtjirfe,  ninpranereaqw)' 
&ufr  augmentutn ,  quod  pubiice  folvi  foiet,  fii^ul  preftec^  Eodem 
^odo,  qui  iop.  abhine  ^nnis  mucuo  dedtt  1000.  thalerb»>  ika 
tiberatar  falvendo  lisoo.  thaleros  novioris  monets.  fed  eu^e» 
tam  quoque  praeterea  reddlt,  uci  id  per  cr^conforates  fententiai 
}n  Curia  Halberftadienfi  judicatum  eft  in  cau£i  ^aven^i^,  coaoi 

Atque  hoc  veruiil)  eft,  etfi  (i)ininftrum<^oobligationtsd«£lum 
flt,  folut?ondri  fie^  debere  t'n  gcr.gfe^arer  unwrruf^nef  9Htin|t,eontn 
&ruv.b.i,i2.S>i^tt0Rkht.dec.72.n.^  Na« nihilominus augmen- 
'  tura  turtcfoividebefe,  egregre  tvincnBerger.  in  Refil  ad  lata.  sni^ 
mdv. advoc. aMlitatey  ibiqueEerl.P.  a.  Cml.  35- »  40»  &fi4*<^^bxA 
i^^ipMhtatMiiaer.ad^uv.add.^32.  Manet  enim  eadem  rattob 
quoanon  tancundem .  I*ed  minus  recipiac ,  &  aliu  d  omnino  eft  .^<r». 
ni£*  qujp  reftitui  debet»  aliud  quantitas\  ilia  definita  videtur  hot 
tz&Q ,  ba^  ee  giwsbat  feijn  mufle ,  at  non  haec ,  neque  tirca  eam  aliquid 
Siutattfm  voluiffe  pattea  videri  poffunt.  Neque  revera  poteft  dici 
novioresnuromoseiret^uedonsbart  quiaaufmencum  idantiquio- 
tibus  obtin^t. 

Etfi  quoque  (4)  reftitutio  promiflain  forc^n©iIt».©orfen,  n>etti< 
<a«t)onn,  wann  bie  SoO^unfl  aefctje^m  xoixb,  ging  ttnt?  ge6e  fetjn  mrbm 
liamitidem  formulahccfalteminfert»  quod  probamonetafolvide* 
beat,  atdequarititatenJhildifponitur,  fedeamtelligitur,  proutfbit 
tempore  concra6lU5.  Sane  ereditor  in  fuum  favorem  tale  pi^a 
adjecit,  ne  forteei  devalvata  pecunia  {Uypm  verbo;  i^nucur, 

(isd 
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fed  proba'9  hoc  igicur  non  debet ia  ejus  Oidium  decorqucri :  qtifta- 
quam  pler  ique  Dd.  diflencianc»  &  ipfa  praxis  contraridri  videatur.  VuL 
MuUMdStriwb.  ib^i  1.  iti^ueDinnerJtinuijnim.  quoadfblui.Ci  Jb.z^. ' 
HadQnus  de  bonicate  incrinfeca»  qutd  fi  igitur  EXTRINSECA 
iDucata » & ,  nummi » olim  mucuodad  •  vr/depreciati  (int*  w/quoad 
vaibrem  audi  ?  Priori  cafu  debitor  non  liberatur  reftituendo  num- 
mos  in  eo  valore ,  quo  fuere  tempore  coocra^s  i  quia  creditor  non 
reciperettantundem»  ied  minus»  adeoque  huic  integra  sftimatiOt 

aus  fuic  cempore  contra^lus»  reftitui debet.  Vid.iaie Siruv.  b.  §-31« 
fi^ue Dd. & MiiS.  Pofieriori cafu non tenetur debitor eatidem  for-  -'  ; 

tnam  refticuere ,  nifi  dedu6to  augmenco » arg-  d.  L  99;  Etfi  adje^a  iic 
daufula ,  ba^  bec  debitor  bie  icooMi^v.  on  w^UtiQm^  BtMtn ,  tolt 
fc(<^e  )u  t>et  ^Ht  g&tig  unb  gebe  fe^n  n^etben,  reftituiren  n>o((e,  iaperec 
eiiim  hoc  pai^um  ufijrariam  pravitatem. 

Quid  fi  debitort  f»:avam.  pecmriam  fflutuo  accipiens»  eam  ttt 
tx>nam  expenderic?  San^  lucrum  hoc  eft  debitorist  unde  Jiberatur 
tc^itwndo  €2ixvicm  {omim.  V$d.t0uiXoff^^^ 
fo  Rejbl.  b, s.  Diflcniit  ^ichi,  Dec.  72.  ».23-  S$ruv.  Ex.  16 jb,  i%. 
'  Quantopere  in  hic  matcria  fiui^uent  Dd.  vix  credi  poteft*    v42S 
otramquebonitacem^  tamextrinfecam  >quam  intrinfecamv  (luaefliic 
iempore  cootra^Si  infpici  ajunt»  !Siruv:b.  %.2p.  ibiqueDd.  qiii  omnes 
fupponunt  cafum,  |ibi  creditor  damnum  pafiuruselfetf  eoquenobis- 
cum  fentiunt.  Vid.MM.adStr.  d,  L    Alihi  bonitatem  sntrinfecam 
cftimari  ex  tempore  cobtra^lus,  dicunt»  at  cxtriniecam  ex  tempore 
|blutionis,Cjr/z.P.2.C28.  def.y&i^^.  &  L.  s.ReJ^  93.  n.  10. D4 
apud  Miiff'  ad  Struv.  %.  31.  h.  hi.  y.    Alii  diftingvunt  ante  &pofl:  ' 
'  moMfr ,  AffliS.  Dec.  149.  AHi  aliter,  Boer.  Dec.  ^27.Cvid.Pap.  Dec^  \ 
493.  My^l  Cent.  4.  Obf.i,  Wefenb.  Confi^.  n.  li-ftq* 

Qv.yi.^nj/tfolvUJide^         Uemjityacfifolvijfct 
frincipalis  debitor} 

FFiR  M  A  T  u  R ;  quia  idem  debitum  eft ,  &  ex  eadem  caufa  uter  Liui^pMi.c^x 

,  que  debct  &  folvit:  sndec^ue  reus  cx  folutione  fidejuflbris  li-  verb.  jfyMif#, 

berator  ipfo  jure.  Vtd.fupr.  Tit.  de  Ftdej.  qu.  \s.    Unde  &  idem^*'*^* 
efi  in  confticuta?  pecunis  reo » L.  p.  de  Conft.  pec.    f dem  in  exerci- 
toria  a^lione»   x.  i.  §•  14»  de  i!^erc.  aB.    Aliud  autem  obtinec '  in  ^ 
mandato^seXfidiaresfitprttjM^^  licetex eadem caula, L\  141* §•  $«     * 

-  Ffff  deV.Qx 

CoccBji  Jyiu  COHTIU  PfU^ 


A 


5$4  •    LiV;  XLVl.    TiT:  Itt/ 


4e  V.  O.  Nam  priori  cafa  alia  caufa  miitui  eft»  alia  mandati,  I.2J. 

.     ,*§./  A^^wi.  L.2T.  jF./  ^()//.  I.  13.  ^<^  ^^rf^-   Si  proinde  Mandatariui 

/folvitt  principaljsdebito^non  liberatur  ipfo  firr^:  /d^mma^^ 

}h adie^  aliud eft ;  quam  in  principali :  unaefi  ille  fbivit»  cunc noa 

liberatt  nifiope  exceptionis  td.L.1^1. 

tM^.p^i  i4f.  \  FFiRM ATUBL,  pT. InJKQuikmod.toH^obL 

Tcrk  sum    'f^    Orj.  £.69.^/?^^.  ubi  beneficiu©  invito  non  datur. 

trtifi»  ^>        Resp.  Debitor  iK)n  Uberatur  ex  b^eficio,  fed  ex  neccffiw  , 

ptn&6.       juns;  quiacreditoriniliilampliusabeft.  . 

trhtm  Mmorum  Mftrtorum'^ 

*^.#*.««  l?amo(a  eft  regula  L.  j.  C  i^^Jpoch.  />//K  quod  is.  qui  trfum  co-   ' 

vetk  «i^.    .r  h«entiumannoramap6chas  pro^uterit,  fuperioruaiannoruiB 

^Ow^       apochas  oAeridiere  non  teneatur.    Varias  hxc  rcgula  padcur » 

ceptioneSi  quaspofitiscafibus  |am6'xponfant 

-^    ( I.)  Senatus  Hornburgenfis  fortem  325  ThaL  ab  hacrcdlbos  Ger? 

tnerianis  (juxta  difpofitionem  tcflamenti,   a  praedeccfforc  coit 

fefti )  ea  lege  accepit»  ut  reditus  annuos  vel  uni  cx  Gernicriaruffl 

femilia  daret,   qui  ftudlis  opcram  navaret,  vel  pucHat  locodorii 

«xlblv^eret:    Haeredes  queruntur,  lcgem  non  adimpleri,  inde- 

que  a  30.  annis  rationum  rcddicionem  petunt :    Senarus  criuis 

'  vltimorum  annorum  producit  qinetantias»  quibus  fplutionem  ie« 

dftuuin  fadam  ftudiofi  quidaro  e  familia  Germeriana  /atenruij 

'  flidcque  jam  reliquonim  quoque  annorum  foiutionera  pTfffunu 

icontendebat,   propter  Z,  3.  C  de  Apoch.  puik  quippc  q«tf.  ^ 

^  ite  debito  laltem  publico  Ibquatur,  propter  generalitatem  cofl- 

Ivetudinis  &  identitatem  rationis  in  omnt  creditore  locunl  hab^ 

.  jretr  Brum.  addL.3%n^$^    Aft  contra  Senatum  in  OiriaHalj 

beriftadienfi  Anno  1706^  MenC  Jan^  judicatuoi,    &  Scnatus  » 

praEcedentium  annqrum  rationes  reddendas  condemqanis  eft} 

quia  tota  ratiO'  d.Ui*  hic  ceflat,  c}uippe  quae  ideo  cx  pofen» 

orum  annorum  folutione  pro  anteriorum  quoque  prffft^iioij 

prefiimit,   quia  verofimile  non  eft,  creditores  aiias  avarc»» 

diligentes  praeteritorutn  annorum  folutionibus  neglectis  ^^^'^^ 

ilU6adhibitd  protefiatibneiL  iilmijii  aiw  aaiiQrum  &I»uontin 

acccp* 
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«cceptacuros  fuifTe»  Brunn.d.  L  3.  n.  2.  Hxq  vero  praeflimtio  hic 
cefljt  9  ubi  non  veri  creditoresr  Cc}ui  func  bie  f^mtltc^e  ®ermerf^€  ^rben;). 
fed  excraneij  quibus  faltem  ftipendii  loco  pecunia  ilia  ad  certos 
annos  aiHgnatur,  quie|tantian)  dedere;  horum  enim  non  incereft» 
num  praecedentium  annorum  reditus  (bluti  finti  aum  aoOtadeoque 
proceftat  10  i  lla  inu tilis  f uifTet.    In  eadem  cau/a. 

Sed  &  (II)  aiius  cafiis  hic  eft^  Aliquis  vendidit  domum  ea  lege^ 
tbt  precium  iiura  fpatium  8*  annorum »  nimirum  incra  annum  1640^ 
&  1^4$.  folverecur,  elapfo  illo  tempore»  longe  poft  queruntur 
venditores,-  pecuniam  omnem  folutam  nondum  efTe»  emtore  e 
contrario  caufiintef .  fe  aliquid  pecunifle  vi  qutetanttamm  folvifle  v  ^ 
•nno  164S.  1649«  &  i6fO.  adeoqueex  apochis  trium  ultimorum 
•onorumt  (qu«  ialtem  de  parce  fumms  promif&  loquebantur,)  } 

totius  fumm«  folutionem  probare  voluit  t  juxta  Im^.C  deApocb.  puht. 
JUen.LB^pra/^iS9*n.2.Sifyk'CC.S.4.ci.%7.  Vetum&d.Ls*  ; 
^  ejus  rqtio  tantum  ioquuntur  de  eo ,  c[ui  ftatis  temporibus » &  v.  ^4 
annuatim  cdrtam  penfionem  vtl  fummam  folvere  tenetui',  fiquia 
proinde  trium  ulatnnrun^amiorumquiecantiampro  fe  habet,  pr«- 
wnituf  etiam  pn^cedenttum  aimorum  penfiopes  folvi^e:  fecus 
ergo ,  fi  unam  uimmam  fol vere  obligatus  eft  intra  certum  fpadum» 
&  jlte^  dapf»,  fpa^^io»  trinis  vicibus  aliouid  folvit,  indc  non  poteft  . 
praefunjij*  totaoKrummjiii  iblut^fn  efle,  fed  potius  e  contrario, 
emtoreih^promrfiionr  non  fteriiTev  &  niorofum  debitorem  intrf 
tempusxi>nveiupii(iiioafolvifle:acquehinccumin  caufaQ^&rtc^rfcf^e 
Gt  jbciv  contra  3!oc&flin$*<£i:&t»/  emtor,  cui  particularis  folutio  indulta 
erat^,  pvoduxincc  trium  annorum  quiecantiaSt  nuUa  efirum  ratio 
habitafuit  in  Curia  Halberftadiehfi. 

••     '      ''     '  "'     LiB^XtVI.   tiT^lV:  ''      ''         ' 

.    DE    ACCEPTILAtlONE. 
jgv-L  An acceftUatio Jit fliffdatioi 

FFIRM A T URj.  Z.  4.  §.  f.  de  P'.  0  ibt:  -^/  J!  de  eo  caufum  J^tiDsfinttt 
i  ampim  tion agi  &c.  (a)  Per  acceptilationem  ipfo  Jure  tollttui:^^-  tH*^4h 
obligatio ,  L  2.L  3.  C  f).    St  vgro  non  effet  ftipulatic»  fed  paAunj^^»^'^  ^  •fi 
non  poflet  tollere  obligationem  ipfo  jure»  L  27-  S-  2.  de  VaQ,  ibj  r'^**^^*'* 
liQnquidemipJbjureffcuttolliturftipulam  ;     \       \ 
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O  B  j.  I.  !•  §•  7.  ife  K.  O.  Zm  ?•  §.  I.  fod.  ubi  verborum  obfigatio 
tvicuin  contrahitur»  fi  quid  dzri  Jierive  promiiTiim  eft>  nonerga 
fi  nonfierL 

R  £  8  p.  Subjfm  concinetur  nonfierU  utt  in  illis  fttpuladonibos: 
Otpitolium  non  ufier^urum  &€.  Obligatur  nimnrum  promiiror  •  ut 
ftetftipulationi  de  non  petendo»  ut  (:apitolium  non  a(cendat&& 
Prioriigiturcaru  reipfaacceptilatioeft»  ^.4.  %i.deV.O.d.Lri,%x 
ubi  ftipulatio»  quseft  pulationemtollit»accepttlattadicitur. 

Qy.IL  AnaccepttUtionUcaufafitexJureCivM 

Mm^.f^.  tf^  A  FF  i  R  M  A  T  u  R :  nam  eft  verborum  obligatick 

verb.  €aMfr  •fi  f^    O  B  s  T.  quod  dicatur  JTifri»  Centium. 

SmOwk&t.  R  £  s F.  quia  peregrini  qiKique  ea  Jure  utebflntur  Rom« ;  Wfn 
faAaeftJurisGenriumfecundarii.  Rationemdedi,^(^.Z^  i.M.f4 
<k  in  tradbitui/^Priiic.jfirr.  noi.  Part.i.fromm^ia&^Pare.i^S.tf.^ 

Qv.III»  jdnohUtio^verBalis^velrealu  /implextQM 
Mgattonemi^bjurel 

X4Mr.^i^.tfif.ljj£<^ATUR^  Guia  fola  realk  Scfolennk  oblatio  hunc  efieAoiD 

Yerb.ift«»iU.£N  habet»  ubi  lciL  (i)  a6lu»  (2)  opportuno  tempore  &  toM 

H$m^v9fiM  ( 3)  teftato»  (4)  obfignatur  tota  fiimmay  pra^I^nte  vel  dtato  a^ 

' **^  v^artoac}udice«eaque ( 5 ) depontrur in loco ^biico»  l. i^Cifc 

Ufur.L.i9^f.9'deSolue.L.ui.3[6:Depo/:  r 

Adcoque  Verbafn  pfane  nihil  operatur,  riec  pro  (bf utione  fab^ 
tur.  Nihilenimhico^rtur»lanenonoflert,qutvultof^rrerun(te 

«    manet  mora >  manent accefliones&c.  L.  9-  §.  /I  i/ir Pign.  aS.  ibi:/ 

JtM/i/  vero  fimplex  £eu  nonfiJennh  itideni  non  eft  pro  (blutione: 
ittamen  liberat  reum  a  mora  ;  quia  fam  per  credtto/em  ftati  ^ 
n t nus  (ol vatur.  Unde  ( 1 )  fi  res.interim  perit»  perit  dortino,  noo 
verodebitori,quinoneftinmora,£.72.$.  \.deSotut.  ibi:  offirentf^^ 
fofieapericutatiterarLLij. % tde Fer. reivendh^^i.^ ijdeV.O^ \^}  ' 
fofic  emendare  eam  moram pofiea  offerendt^.  (2 )  Dei»tpr  non  fol^ 
uluras  ex  mora*  d  L.  91,  §.  3,  quia  parattrs  eft folveret  adeoque  f^ 
mora  eft .  nec  poena  morce.  L.  2Z  f  p.deVO^ihii  SiSeja  non  cef^" 
exfiiputationepeiuniam  offerre^fure  ufiirat  non  deieri.  t  6  C  deVJut^ 
&L.j.ff.eod  Non  ergohberat  hffcoblatioabufuris»qu«noncX 

mora»  fed  cx  (ingular  «quitite  &  tanquam  intereflfedebentur  l«!f 
dom  foia  depofittooe  pUuatur»^a.C^  ^i^iTt^ 


DB    AcGEPTItATlOKE.  f97 

r    Obstant  ( r)  omnes  illf  texcus»  ubt  depoficioiie demtimr «deo» 
gue  oblatione  ibfenni  debitor  libemun 

R  E  s  p.  Liberaturdemum  depofitione  a  debico»  at  a  mora,  e\us* 
que  poena,  eiiam  per  oblationem  rea^em^ 

O  B  j.  (a)  L^i^Mde  Ufur.  uW  debicor  primo  offerre,  &  fi  nolit 
recfpere  credicory  deponere  deber»  ad  lA^  ut  carfu»  ullminim  im<^ 
pediacuri  &  res  p^riculo  fit  credicoris* 

Resf.  Imperacor  re(pondec  ibi  ei,  qui  ab  rp&  obligacione  & 
ptgnore  acuiuris  tiberari cupiebat)  (cilicec  id demum  (ierr  perde« 
pofirronem,  quodonmino  vermn  eft.  Conf.  JL  xo^derVign.  aU. 

O B  j.  (?)  L.  1 S-  inf.A^Admin. iui  ubf  non  fQifTcit,  obcutifle»  adf 
eum  efie^m,  utdebitor liberecur  abuliirisr  nifi&dfpofui$^  Idem 
iradftur  in  L.  r . »/ ^  ^f  £^^ 

R  E  s  p.  Expreile  additur  in  d.  L  r.  quod  m  favorem  pupinorumi 
lacior  fa^U  fie  incer pretacior  Racio  ifi  aprica  eff r  quia  uci  pupilla 
§oXvx  neqqitr  ica  nec  ei  ofTerri  poceff :  adeoane  oblacioprivaca,  pu« 
^illQi^da.eft  ip(ojurenuUaf>iiecpereaniuuirae  exmorafiftuncur* 

Qy.lV.  AnmutmconfimfutoUaturohUgAtio? 

AFFiRMATURr  fi  folo  confeniu  concnii^a  fic,  £•  3 r* de  R.% L  ga 
deSoluu  %.fn*  iQ^ik  mod.  tolT.  oBl  nec  Legibu^lifibludo  prohi«^ 
be Xcur :  iisdem  i^nim modis  quid  diiTolvitur « quibus  cotligatun 

Hkic  (f)  nqp  coHicur  mucudconfenfu  negodum  cradrcione  per-* 
leAum :  fed  cum  res cecrocmfi  debet ,  L.  58«  inf.de  ?nS.  (2  >  Macri» 
inonium  non  fQtvitur  mucuo  difTei^fii ,  quia  legibus  id  prohibicucn 
tS^ytd^fjiffrAit.deDivon.&repudqu^6.  • 

Qy^  V.  Qmdjtt  cohfujiaf  ^an  ea  toUat  ohliga- 

tionem  t^fo  jttre?  ^  . 

RESP-  $.. L  Confufio  (bmitur hic pro  iffomodo  finicndr  oblTj^-^Mr./r^g^i^^^ 
aoneiB,quocreditor&debiton vel revjs JK:fideH»fior umrerfaH^  J^*^^-  ^^ 
lierjk  v.grCanquam  fc^redeStinvivemfjiccecfeinc.  quofcnfuaccrpicw^*^ 
M t.  6. C de Herei aS.  L.  1 4. C adLFakid.  t.6.pr.  emkUy. CdeBon. 
0biS.fudpi,fvid,text^ad%.6^&7mftilleg:  ^ 

-    §:  II.  ConfufioobiigacroiHimdefinicur,  cuOTcrecE^ior&debicor^ 
5j  ceus  fit  fideiuflR^>r;  ^Ueralcerf  ica  fuccedic  ut unai eafdemque  perfb- 
u>uidequeobl]gima»quieincereosfuit9|nroptercooii^^ 
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extinguitur^iVrau  £xm.47  S-U.ibiaueDD.vid.  LsS^pr,  L.$9.pr  ni 
:$Oum  TrebeU.LSo*inf.ro4.  Lpen.aeSalm.L2i.%.\,deLib.Ut.&i. 

%.  III.   Contingic  vero  illa  confufio  Lquandp  hoftis,  qui  fimol 
creditorvelreiisprincipali8cft,devi<ao  hoftefuo.vel  debitore.vel 
fidejuflbre,  illius  occupac  terricorium,  veTcontra  :Vidoria  enitp  uld- 
inaeft  ticulus  univerlalis.  po-quem  vi(^6ri  omne  imperium  vei  m 
-flcquiritur.quod  popuius  vei  Princepsdevi(^ushabuic,  uci  id  pluq- 
busradonibusdetnonftratZ)»./'i»i^mZ)j^  de^ure  Vi3or.%.^i.^ 
feq.vid.GTOt.Lib.z.c.%.  %. i.  «.3,«^ idemibid.inno$.  Idewd.  c.$.%.4, 
£t  hoc  quoad  adiones  &  noralna  verum  elTe ,  exempio  A  lexandri  k 
demonilnKurf^ii  $3?  *ymqueprohatGrot.i»d.§  4.f^tuf.add.f.L 
£x  di^s  apparet»  confundi  per  uldmam  vidoriam  jura  &  deb^ 
publica,  non  privata,  uti  rarionibus  evincicm-ini/.  DijUfert.  $.94.  & 
inprimis/.  32.    Unde ulcerius demonftracur,  faftum  Cselaris,  quo 
Flavio  debicum  Djrrcachinis  reraific  atquc  donavit,  irrituro  MfSOt 
ds  Difert.  $.  31.  Ita  non  potuit  Mithridates  civitates  Grscas  libenite 
donare ,  &  debitoribus  remiltionem  per  pnrconia  polliceri ,  Apbit$^ 
de BeBo Mithridn.io%.  namucrobiquedebitaerantprivata. 

§.  IV.  Frequens  autem  11.  dft  confuHo,  quse  fit  per  adidonegi 
Jiereditaps,quando  nimirum  » )creditor  fitheres  fui  debitoris.Ljft 
^.  3.  ^  Solut.  vel  contra ,  quando  debicor  exiftit  heres  fui  credicoS 

d.Lgs.^.-irLjS'  fod.LA.C.deFtdeic.Laut,Diip.deCtt»fia:tb.^th 
T^i.%.i.dePtdej.Hering  deFtdej.cap.%Q.%.  td.nj.s.  ibique /ate  DD  & 
n.26.27.&Z9-  WtjJenb.adfd2Z.%.iy.  OSiFidejiiflorfucceditieo 
principali,  L  93.  J.  2.  de  Solut.  &  Ls.de  FtdeJ.  L 13.  de  Duob.  reit. 
tiering.  d  §.  1 6, ».  3  r.  vel  fi  reus  principalis  fuccedit  fidejuflbri ,  d L 

53$- 3-  utroqueenimmodo,perimiturobIigaoofMeJ«ibris,  ta* 

3uamminof&fequior,i..  i^.deFtdeiufLij^  deSeparat.LiS  Lf. 
'e  Solut  Hering.d.c.20.  %.  i6.n.9:&4fWipiib:adjfDet.a9:i,ii 
Bnmn.  oddLH-On.  Cocce}.  Dij^  de  Cautme  Qnreal  §.  39,  Louteri. 
Di^.  de Confuf.tb, 5».  conf.  infr.  1. 1 1 ./.  60 1. 

NequeOBST.  d.L9i.%.%,  ubidicitur«hoccafiiiiohfiericofl* 
fufionem  obligationia,    Sed 

R  E  s  p.  Vox  »0»  transpofita  eft ,  &  ad  §.  i.  pertinct ,  quod  TUM 

«X  nnjone  d:  i:  %.  apparet,   ubi,  quoties  ei  obligarioni,   qoc 

fequel*  locum  obrinet.  principalis  accedit,  coofufa  eft  obligaciot 

aft  in$.2.  de tall  cafti agebatur,  ubi  fidejuffio  «ccedicdebico  prioci* 

pali,  TUM  vero  confirmatur  ex  vulgaca  &  Holoandriiia,  ubi  vo& 
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ff£)^  cmittitur,  Cujac.Lib.  ii.  Oi^  ^4.  «^  L.  ^.nd^firicX.  2  r  .§.  l  deFid^. 
Brtitm.  add.  L  Donell.  Lib.  16^  Comment.  injm.Ecki^h.  Ub.  46.  /.3.  S»  12. 
Lauterb. OiJ^. de Confuptl)  io.Dn.  Coccej. d.Differt.^. 4 \ ,^runn, ad. L. 
5.  ^<p  FttKj/.  TUM  deniqueex tot  aliis  textibus » L.  j.  deFidejuff  &c. 
§.  V.  Hinc(i)recus  eft^necconfuiiofittquandoduaeobligatione» 

~  flrqueprinctpaies  invicem  fuccedunt»  utiureuscorreoL«39«§*i*^ 
Solut.  (cui  vox  non ,  quse  in  §.  %.  rejeda  eft,  inferi  debet  >)  idque  confir- 
matur  ex  ratione,  qua?  fubjicitur iii^^  L.  93  §•  2.  quotiesduMfunt  obliga^ 
tiones  p^ncipales ,  alteram  alteripotius  adjici  adaSionem  >  ^f/^;99  ^«'^^ 

Juntemparerei  qnxTepetitur %nL.i3.de£kiob.reis.L.i^defidef.  Idem 
efif  li  fideiufror  confkle)uirori  fucceckt)  L^ai.%.  i.de  Ftdefuff^ 
L.  i3<  de  Duob.  reis.  L.  5.  de  Bdejuff.  nam  du^  obligatiQne^  xque 
principales  in  unam  perfonamconcurrerepoflunt,  <juia  ibi  quuu8( 
inutuus  intercedit  refpedus ,  at  princ  tpalis  &:  acc^Sbria  nooppflunt, 
quiaibi  quiaedam  eft  rel;itio>  qux  neceiTario  duas  diverf^s  i^erfonas 
fupponit,  d.  L.  5.  Fidejuff.  ubi  ratio  additur,  Laut,  Di^.  deConfuJt 
thef.io.  Hering.  de  Fide^t^.c.  20.  §.  16.  fi.  5 1. 

Porro  &  (2;  non  ficri  confufionem ,  ex  pra^cedentJbus  apparet»  fi 
dbtig;3tio  principalis  infirmior  &  fequior  iit  acceflbria^  nam  fecun- 
dum  tradita  10$.  4..  fitquidem  confimo,qttotiesreusfucc:editfideju£^ 
fori;  velcontra:  iedhoc  tantum  verumeft,  quaodo  rei  principabs 
obl!g3tiofuitplena,civil  s&efficax,pertextexpreflr.inL95§'?  tlg 
Solut.  Quod  vu/go  JaSlatur ,  Jldejufforem^  ^ui  debitori  hares  extitit^ 
exfidejuifiQnis  caufaliherari :  totiesverum  efi^  quoties  reipleniorproj- 
mttendi  obligatti^Hnvenitur y  idquc  ita  vefum  eft,  «tA  fidejuuoris  . 
obiigariofittequior>&v.g.nritonalts(  nam,  peftgittjreusduntaxat 

\  fi^^  obligfttus ^fiAijuffifr  liherabitur^  i.e.  fufficiti  reum  tantum  cum 

*'  efie^u  efle  obligatum:  hr>c  tpfi>enim  femperliberabitur  fidejuf^ 
for«  five  civiiiter ,  five  naturalim  oblig^s,  quia  tum  femper  ejus 
obligatlo  fequior  eft*  (dem  quoque  cum  alk  ratiohe  diferte  ita^ 
traditur  ki  L  i  r.  $  2.  verf.  Qwodfii  de  Fidefuff^  Cum  reus  fideiujfori 
heres  extitityfideptfforiaoltligatio  totbtur-,  quia  tum  du^x  obtigatio 

.  iivHis  cum  eadtm  effe  non  potefi^  eod. L  \i^eod.L^ ).  pr.de  Separ^  Cubi 
idditur ratio, )  L  s^de PidefuffLz^  C eod*. 

Secu9  igitur,  fiobligatia  rei  pdncipalis  in^raHers  iequtof,  & 
r.gr.naturaii^eft}  tuncenimnonpoteftconlumereobl^ationeqE^ 
]Sdejufr>ri^y  q^uaecivrtis  eft,  idqueexprefleCB)  icairaiikur  \adL*^%0 
%  3.  verb.  Fx cai^  fidejt^ioms  bberari:  toties  terum  efiv  .quotiei 
eeipkmorpromtttendiobligatioinvemuf.  £r|(o  aM}  UbWJltuf  ^de^ 

jQif6r> 


\  . 


€oQ  LiB.  XLVL    TiT.  IV. 

)pflbr#  quoties  fidetuflbr  cantum  nacuraUeeToblisaiuseft»  (ed  CQiic 
ucraqueobligatioiaiira  tnanec&concurric.  Quoc  (2)  pnetereaev^ 
denciflinie  apparec ex  L  fti.  §.  z.  deFidty  ibi :  ^usuijifrrvus manumiftti 
'  (qui  proinde  eft  reus  principaits,  fed  nacuralicer  obligscusl) 
J^dejujforifuoherfsexiftaf^  durar0cmfamfide'}UJlfionisfiLtaint\  &iif 
fften  fahitominns  naturalem  obligahanem  manfuramx  ibi  ergo  leut 
prineipdis  ,etfi  heres  fuo  fideju^ri  exiftat,  inane€&  nasuraliier(A& 
gacus  ex  fua  obligacioDe ,  Si  civiHur  ex  }ure  defun^li*  Idque  (3)  nt 
\  cerius  appatfec  ex  obiei6lione,  quam  fibiJCcusformaCf  nampeisit:' 
nechisconirariume^en  quodcumreus  (fcquicumeflredudefoitoreft) 
fidefujfori  hffesg^ifiaf.JiJ^JuJporiaotti^aisd  toiiaissn  /juia  tuncdufk 
cbti^asiochi/iseumeodemijfenonpotej^.  Ibiergoideo  confufioneer- 
tingvicurfidejuflbria*  quia  rei  principalis  obligacio  a^que  civi&& 
plenior  fuit-  Hinc  jfecus  efle  arguic»  &utrumque  cctncvmt^ 
quando  rei  obligatio  non  left  «que  ctvilis^  Scd  &  (4 )  hanc  feft- 
tenciam  e^^tra  omnexlubiuQi  fequencia  ponuncJCci  argumenu: 
fietroquoquejifidejtijlor  fervofnanumijfo  (qui  reusprincipalisfi&»& 
paiuraliter  debet)  heres  extiterit^  gadem  advnfu^s  ^ura  Mtfi^ 
inanet ;  quamvis  ^  naturaliter  terteatur.  Exprefle  ^ .  inquam ,  afle< 
ritur,  iideju/rorem,  qui  fuccedic  reo  principali»  nacuraliter  ohlp 
gacq,  ceneri  pm  ex  naciiriali  obligaciooe  dehim^ii*  quamindo^ 
obiigacum  ex  fidejuflione  propria.  Pmique  &  i^)  fatione  id 
quo()ue  confirmacur;  quo  jsnim  paiflo  principalis  opiigtfio  naoi* 
ralis  perimi  po^ec,  cum  acceiforia  fola  remanerec»  qus  tamea 
per  nacuram  iiiie  prinpipali  fubififtere  nequic^  h.  129.  §•  iff*  ^^^ 
adeoque  neceflfari.o  oUijpcio  falvamanec:  Acque  ita  reflQt 
Brunn.  adL.  2  i,f  de  JFidefuf  Cujac.  adPapin.  Lik  z^.pag.  in^  ^^* 
CarpLPart.2  Conft.i%.Defn^n.%  ^.feqq.Ikkolt.L.%6.tit.z^i^^ 
infPonea.£Mucleat.Lib.t6.c.4-lilf. 

Ek  his  ulterius  jam  apparet»  quod  Dd.  re  ip(a  mecum  conv^ 
ni^C,  fed  yix  dici  poteft,  quam  Qiifere  lextujj  in  Lgy  S-J-^* 
Uit.  ab  iis  icorrumpatur,  CfujiaciM?  ad  f^pin.L%i.  p.  n^  verw' 
Namjfrftts  duntfii^rfiUigafurffide^uffor  Hberatar .  hoc  niodp  cor- 
rigit :  namfirefts  duntaxat  natma  obligatur^  fid^ujfor  non  iiiir^j^^ 

2uam  corre6lionem  iptoimFaberlib.  8-  Conj.  ^.^Qsfrpz^Pp  2.  Q^P^ 
)rf.  i3.(ed  prtecerea»  quod  ilte  cormftiones  fint  contra  fidcm  rl^ 
rentin^ab  plerorumqueCoi^cumv  iam  fiemonfti9vlfiJpr;tf  ^ 
opus  effe  corredione »  |cum  ex  pofici}  priocipiis  iana  pc  &^^  ^ 
li&xodiffte  Legit%^.  >in 
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Non  fltconfufio  (3)  fi  crediror  heres  fuccediic  fidejuffori,  qui 
nondum  eftobJigatu5,ucin  i:<^L./ C4fe£t;iV9f.   , 

Porro  &  (4)  nulla  fit  confiifio ,  nifi  cufn  alter  alterius  fit  uhiver-» 
talis  fucceflTor,  v.  g.  heres;  n^m  alijj  modis  fingularibus,  v.g.  no-  . 
v^trone,acceptUattone,  fceflione&c/extin^yiturquidem  debitum, 
ffid  non  confunditur,  u  e.  tion  poteft  pbli^kio  debitoris  vel  prin- 
cipalis  in  perfonam  credttoris  v^i  accefforhdeferri;  fola  enim  he« 
r^dicatis  adicio  &  univerfalisi  fuccefilo  effi^it»  uc  haerQs  cum  de« 
fyn^o  fit  nna  perfona.  Proinde  neque  effcftuis  confufionis  hic 
locum  habent)  Hering.  deFidej,  £.26.  $.95  HiBig.  adDmeU.  Lib.16^ 
€.  4«  iit.  A  Brunn.  Ceni.  t.  D#*.  72..^.  1*  fequ.  Renem.  de  /.  Ohlig,  Oij^. 
€6.  ih.  i  5.  DiJJem.  Lauterb.  tb.  10.  '&  latitu  th.  %$.  &/eqq,  Huber., 
praUa.  /.  Rom.  Lib.^o.  tit.  1 6.  §  8*        \    \ 

Equidem  aJiquando  eciam  per  cdnfQ^athnem^  ad^oque  modli  ^ 
fingularibus  confufio  fieri  dicitur ,  uc  in  U  30. /r.  de  Serv.  urtt.  %1 
.confufio  ibi  alio  fenfu  fumitur,  fcilicet  pro  quovis  modo  tolien^i 
.obligatione^i  •  quo  {enfu  etiam  pafiim  jn  Jure  accipitur»  ita  per 
datiomm  injfolutum^  fi  res  mijoripretii  aiicui  i\\  folutum  data  eft» 
i^es  cum  pecunia  nod  confundi^   1.  e.  fion  ferimi  obltgatio  idicitut 
L  2  6.  §.4.  verb,  no^  ^t conjufi^  j^nH'  %  4  verb.  ptretnptam  fjfemt- 
'  gationem.  ff^,  de  Condid:  tndeb.    Et  hojc  fenfu  Fabfr.  in  Cod-Ijb.6.  , 
///. a.def.ii.n. 3.  &in n. 6.  transaBionem  vocat  cpnfufionem^ ; 

Sed  &  (5)  pro  ea  parte  tantum  fit  confufio ,  pro  qua  debitor  &c. 

herescreditoriseft;  fienim  cohxredem  habet,  confunditur  debji- 

^  tum  fakemqiioad  dimidiam  partem,  per  textuni  expreflum  in  t.  r« 

CdeHered: aS  &  L.6. C.  eod.Ricbter.  adL.j.Cd^PaS.  n.iuZan^ 

\ger.  deBccept.  R  3.  c. 9.  n. 4.  Wijjenh.  ad  ffl  Dsjp.  ig,  §.  1 7.  Hennig.  de 

Pidf)\ c. 20. §.  1 6. nuvu  \ .  Lauterb^, deConfuf  S.xi. 

fingamus  eYgo:   C..  mihi  dcbere  100.  Debitor  me  &  fratrem 

meum  Inftituiiheredes,  quo  ci^lu  non  jn  folidum,  fud  f^ltem  pro 

"  ponionibus  hereditariis  reprxfentam^is  {^erfo.ne^  dafun(9li ,  inde- 

que  tantum  pro  parte  ad  hercditaria  debita  ^enpmur»  t.  10..C.  ^fir 

'^urideltbei\ L.  i.L.2.L6  Cde oB.  kered.  L. 3  C 4e Contr. Jnd. L.  1  o. 

''C.de^  Neg.  gefi.  L  14.  C  dd  L  Falcid  L  y.  C.  de  Bon.  dut.  md.pc^. 

Htnc  iHa  100.  etiam  ab  ucroque,  fc.  &  a  me,,  &  a  fratre  prxft^nda 

- crunt r cu!n  veroo^eimpartem nohipfi mihiiplvere,  necipfecredi- 

'  tor&debitorefre"poflim,(juoad  haric.partcm  neceilario  fiet  confii- 

'  €• » &  extingvetur  debicum ,  dd.  IL.  $ed  pro  ea  parte ,  quam  cohercf 

Gggg  mihi 
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mthifolveredebet,  nonfitconfulto;  quiaillani  non  mihiipTifolvQ^ 
fed  a  coherede  accipio  t  dd.  LL  Struvt.  Exerc.  4-'»  §•  86.  Confirniatui; 
hocporroexemplolegati.  Finge:  C^liquisme  &frutrem  heredej 
inftituitt  fedmihiiegatinomineioo.reIinquh:  haec  ^oo.abutroqiie 
herede  pro rata func  pnftanda ,  £.,45. $•/  L  J24-  deLeg,  1.  quLi  verQ 
meam  racam  mihi  ipft  foivere  non  pofliim  1  hidenus  dicitur  fieri  cod- 
fufio .  & deficere I -cgatum L. 3 4. %n.&\ 2, de Leg.  1 . L.  1 7, §  f.jwti. 
L.iS  eodX  ii6.'S.  Keod.U/pian.Ui.z  .^.12.  &L.o^.%.\.  aeLfil 
Se(l  proejparte,  qux  acoherede  mihi  loive«»d<«  cft,  valet  lcGatum, 
nequeiconfuiioiiti  quianonameiproaccrpio,  led  acoherede;  H 
LL  atque  ex  hts  principiis  clare  fii  cel^ibris jJla  &  inter  daronaw 
relata  L.  Frater  a  fratre  jg*  deCond.  ind.  quam  fupr.  Ub.  u.  m*i 
Qi^.  6.  Jatius  expofui. 

§.  VL  Hffc,  uci  expofira  eft,  confuHo  ipfo  Jure  obligaiionefn 
perimit ,  atqueextingvitt  &  in  eo  omnes  Legcs  uninimiter  conv^ 
niunc»  L.$  CdeNered  aS.ibi;  Debiti petitiQn^mexiingtjipermfufi^  1 
nemnonambigitur.Ls.adSCt.  Tretelf.ibi:  Confufa  ohhgatiomn^  \ 
deratX. 95.  $  i^.deSoiut.  verb  in  /o/utum  eedit^ Sciiid  ^. 3. vtrb  M 
rari.  L,  12.  $  2.  ibi :  Obligationem  perimit.ff  de  Ftdjuff  4id.L.%^ 
de  Sotut.  L.  9.  L.  4  f .  f  I,  ^  de  EviS.  L.  ^.  Cde  Fidecomm.  adco,  nf 
inftar  acceptilationis  efTe  afleratur  in  L.  7.  ii>  «S^^/iyr.  {'/ciir/  ^(Tf^/ii^ 
tio  perimit  obligationes ,  1//1  &  confufio.  Qm i  i  /»  L  a  r  §.  1 .  deLiberukl 
dicitur ,  quod confufiine  perinde  extingvalur  obligatio ,  «r  filutuat* 
unde  etiam  in  L  pen.ffideSolut,  Civihs  folurio  vocatur.  Wem  af- 
firmat  Papin  in  L\Q.f.  de  FtdeJufJ.  obligatio ,  inquit ,  ratione  conf4^ 
interciditt  aut^  {quodeji  verius )folutionts poteflate.  AddBrm^ 
'  L9^:&94*&^  pen.de  Solut.  Oec.2%4.  n.  j.  VarisCwftiui^^^^^ 
Vol  2.  Gvtd.  Vap.  Dec.  2oy.  num.  a.  Cu/ac  in  Papin.  liti  ^8-  A  *^9' 

§.  VIL  Raciohuius  Confufionis  partim  ex  Jure  Civiiit  m^' 
mc  vero  ex  Jure  Naturae  defumr  poceft.  Cum  enim  i )  cx  difp^ 
fitioneJurisCivitisheresreprsefentecperfonam  defundU  fivcdd)i- 
torisfuf,  fivecrediccrris,  &cumeohabeaturpro  una  perfona,Aiw'« 
4S.  prdfat.arg.  L  2.dePr£tor.fliPu/.CpontQru2i(laiu  h^rcdemafcJpfe 
hoc  ckbitum  ampHus  exigere ,  oc  unam  eandemque  perfonam  ♦  crcdi' 
torem  fimut  &  debicorem,  (Ive  principalem  &  acct/Torhimeflefl^ 
pofie.  Frantzk.L3.Ref$.n.g  BeringdePide/uJ.c  j  n.i.fmf^ 
ieCmf.th  lo.d^sv.&hoccft,  qu^ddicicurioL.  34  J.  iieSolutfff^ 
iodem apud eundem deberi  nan poffe }  &i^L^i.%  %. deFt^te/ intmff 
^^fpoffe^  Utquisgro  ffJHbendQobltgetur.A4d.ljii.fr.  &%.hde£va. 
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Nam  a )  tota  eflemia  & fubftantia  ob  igatiofiis  hic  deficit»  utpote^ 
quaai  in  eo  cDnfiftefe  dixt  Ub.  2.  /1/.  14.  ^0. 9.  quocies  quis  ^iiiquici 
ttiieni  tenet:  heces  autem  nihil  alieni  hic  tenet»  quoties  credituni 
In  ilfutn  tanquam  proprium  fure hereditariotranstertur. 

Porro&  3")  ohligatiodefinitur,  quod  (it  vinculum  jur{s,  ^u» 
«eceflitate  adftringimur,  nemoautem  iibiipiivincuium  smponere 
fibteft  t  neque  heres  fe  ipfum  oecefiiute  tliqua  adftringere  valet* 
.K  Nam  4)  effet  hoec  obiigatio  in  debitoris  afbifrium  collata,  ue« 
f^te  Jui  cujus  poteftate  foret,  adionem  contra  (e  inftituere»  vel 
non»  ^iiod  naturs  obligationis  piane  cohcrariatun  ^regie  alr 
jMarc^^nus  in  L:fen.  deRecepu  ifid  arii$Krec.  veYb.  nemo  iwperare 
fiH^neqt^fe  frohibere  quisquam  potefi.  L.  4a  %^U  ie  Bdeieomm^  libert^ 
tU  7*  S*  8«  de  Donas.  inter  vir^  &  ux.  L  46.  f/&  ^  17«  ^  ^osi  $.  1.  de 
JP^.  O.  uti  &rtttio  ailegatur  in  Lt.Jf  diak.  Pro  nan  SSo  enim  efip. 
tftaddare^nifivelUfCegimnp^^ 

Pr^terea  &  5)  conftat»  obligationem  coniifterein  neceiHtate^. 
:tt1iquid  alii  praefiandi»§,  i.  LdeObl  aft.confuiione  fada,Demoefi^ 
AUf  ahherede,  veLa  quo  herea  aliquid  petatt  nemoque  fibi  aliquid 
Ibeile.contendir»  vel  cpntendere  pK>t(ift. 
*   Sed  &  6)  oUigitio  ooniiftjt  in  relatrone  quadam  inferi»e* 
Ator^m  &  debitorem»   itve  inter  fidejui^rem  &  reum  priflci* 
,  palem :  relario  autemtantum  cd  inter  peribnasdiverias»  &  ip  una  - 
eademque  perfima  per  naturam  coniiftere  nequit»  Lauf.  de  Confi^. 
Tb.%&^%.       ,  , 

:  Accedic  7 )  ^uod  obiigaao|bmper  fit  aBive  in  creditore,  &  ipfi 
.  eliquid  prsftari  debeat»  paf/ve  in  debitore»  ita»  ut  i^e  aliquid 
prcftareteneatur;  direAo  autem  invicem  pugnantt  aoionem,  & 
pdfTionem  in  eadem  peribna  concurrere  poiie»  Tremac.  Var.  Refi 
Xib^V  ^f  f  r»  n.  I.  Hering.  de Fidtf  e.  20.  fi.  16.  n.  i^.  BerL  P.2. Dec. 
jt ;  5^.  I  o^e^  1 1 •  PrantxL  Ref  s*ljb3.n  3. 
ii  Denique  &  8 )  eifcdu  careret  obligatio  htee ;  hetes  enim  per 
9£lionem  jus  fuum  perfcqui»  ^  agere  ad  iibt  iblvendum  vei 
pr^ftanduoi  deberet,  aft  fruftra  pcrecec^  quod  jam  habet  per  fuc*^ 
ceffionem:  quod  proprium  eft  ritcui»  amplius  cfus  fieri  nequitit 
/.  t6.Lde  Leg,  ^.t^J.deaS.  L.^.  ^.^.deAcftur.poJf  L.  159.  deR.f. 
t.i^.%.%deExc'reijud./  -  ,. 

:.  $.  VliL    Veriilima  erge  eft  feoteotyi*  fioiifuii<ffie  ipfi»  Jure 
•bligacionein  excioguii    oeque  id  tantum  de  ouxta  &  dvili 
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obligatioTie  verum  efl».red  ^  de  mturalit  qua^  fc.  omnes  ddid 
effcctus  4iabet  priaeter  a(Sionem»  L.  7-  ]W\  €^§.  4.  rfr  Pi«S.  Pn:  ftin 
Byfonm.  Infi^ ttt.  deObL  ^.  2. 3.  nam  etiatn  hic  per  nattiram  impoffi- 
biie  eft ,  ut quis  fihi  ip(i  debere &  obligatuseife poflit;  nemo  eium 
eontra  le  ipfum  excipiere»  a  (e  ipfo  deducere  &c»  poieft»  idque 
difern^verbirrradicur in  L,  jS»  deCondiS.  ind.  ibi :  NafursUm^nim 
Mgaiionem  hoc  ipfafubUtam "Oideri ;  &L2i^%.^Jf  de  Ftdei.  vkL 
iatf  Cujnc:  ad  Afric.  p.  584  ti$:€.  &  adL.  J8.  de.  CondiS.  htdek 
f.>  57^-  ubi  novc^m  allegat  ration^s,  tUtiig^  aiD^neU.  Ui.  i^.c% 

$.  »X.  His  r.onfcquertter  omnes  oWigarione»  inter  de&ndom 
&  Irereilem  confunAintun  five  fiftt  ex  Jure  IN  RE^  (q^cquirf 
diflfenriit  Cufac.  adAfrtt,  tr.  -?  p. 495.11^  (?. &Qodafir.adL.  59, /y.^ 
SCt.TyebAl/  l,i(  A  \  nimirtim  i  )  kfomtfjiunrt^fti  diredKiMi  (joiifc 
utiie .  Laut€rk  Oi^.  de  Conf  th.  ^7  e.  g.  FeUdum^  tK^i ^  Emfiiift€vfi$y 
thi  "g:  Superfiaes ,  th  40  /?dwtf  cenfiticdt  th. 4« •  fi*»^ liBeiktrtaifk. 4?, 
j^)  Serybus  tam  REALIS»  ft  idem  Ucriusque  prstdii  doi7iii|ysti& 
Cffipit  iute  heredftcjrio»  Z.  1.  Quemadmodmn  ferv.  am/jun3.  U  1 16* 
8.  x.deLeg.  r.  iS/r«7;;  ///•  Quib*r^oa,  ferv  imim. §  54-  i^itf»».Wl- saif 
^fbiumth,  &add:Uu  Uuud  Vf^. ^h. 44.  q^n»  PER^ONALI^ 
iinMdo^mfiuduffi  habitati$\  uftui&c.  acquiriturd^mino  propm 

'  taris» tanquam  hcredi,  vel  contra» arg^.  3;  tde  UfufrJjaut.d^ /Ji^ 
r/r.  ^%.&^6..  3 )  De  plgnore  quoque  it-t  fentit  LautMf^de  Qmfigl 
th.47.&tif.  Quib^  mod. toll^  ohL  &  oommunis  fere Ud.  feiKemia .  per  . 
ironfu^onemf  pignusr  extiiigui,  aflfttxaat,  uti  id  ahquoc  praeiudiciis  | 
prpbat  Ritcim  Decif  P*  4,  UolIeS.  1 4(Ja»  Quod  uti  de,  obtigationc 
perfone  defundi  negari  nequit^  ita  verum  non  eflt  in  gcncre  il 
deipfb  pignorer  infra  plenius  demonftrabo. 

Sive  fint ex  Jure  AP  REM.uti ,  fi  mihi aliquts  debetexcontrafit 
v#I  cjuafi^exdeiidot  velquafi^/^/^/./Jb.4^-  adeoque  fiveex  adione 
reali»  five  perfonali»  eaque  vei  poenalt»  vei  rei  perfecutod^ 
lautef^dia. Difp. tk 56.  Dissent- Eckok. Lib. 46. m.%. §  12.  Qu£ 
omnia  t  cum  pofitis  prineipiis  tponte  (equantur,.  &  prcterea  \m  ' 
evoluta  fint  ab  incomparabili  JCtd,  Dn.  Lattt.in  aU.  Difp  ilfac  me  1 
remitto,  utpote,  cum  mihi  propoCtum  fii  faltcm  naturatn  &  efiedum  ; 
hujus  confu£onisiiovo&  fingufari  modo  demonftrare.  1 

%*  X.    Wit  tm^ti  omittendum  noft  eft,  lubiata  obiigstiont 

.prmcipalli  QeoeiTario  a^iones  qiAque  liherari,  quc  fine  pedbM    1 
phnctpali  fubfiftere oon^iTunt;.  Hino  i)  ufurdi quoque  per  confii-    ' 
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fioniem  debiti  principalis  •  (i ve  fonis  colli  necefle  eft ;  Iw  enim  ft^nr; 

acceffio ,  &  fua  nacura  faccem  rec]uirunc .  l'.  9  5.  $•  i  •  ^^  L*  Fakjd.  iuhff.' 

Uz4..  de  Ufu  &  ufujr.  leg.  indequ^  femper  finiancur  ac  perinuincut 

fublaca  force ,  L.  so.ff.de  V.  0.  L  i  g.  L.  27.  de  Novai.  Cont  lauteri.  d^ 

Dijp  th^  I  u  Porro»&  2  ^fidejuffio  quo()ueexcinguicur  confu(a  obli- 

^cione  principaii .  neque  credi^or » aut  deb;i;ori  heres  exiftic»  contra 

dfebitoris  fidejuflbrem  agic»neque  ao  eo  conVenicur»L.4^.ifl&i$a//yA 

L.2r.§.3. de Fidej.L.f^.pr^eod.h.fio.f.deFidef.  L.  JS^S  i-  ^odi  quiai 

f  enim  per  confulionem  obtigado  principalis  fublaca  eft  quoad  per- 

-  fimam  j  •  vld.  fupr.  %.  3.  neceUario  fimul  corruit  fidejuflio »  quac  finis? 

princtpaii  eltc  nequic»  L*i29*  /•  i^Uiy^.ffdeJL  /.  L.  26  pr.C.  d§ 

\Jft^\  L^3-deS§fus.  inprimis.cumfidejuuor  nonpoflicproeodem 

2)Lid  eiuiidem  debere,  (eJ  aliu^  requiracur,  pro  quo  quis  apuct 
iquem  inteiced^t,  ucr  racio  qqoquaaddicur  in  d.  U  zi.  S*  3-^  A 

^  L^i.prv^  inprimi$//.L  a $.§•!* 
,   OBjici  foiec  L^i.^2.ff.deEviS.  ibi:  Viroque  eafu fidejuffores 
hmeri. 

R  E.s  p,  Du8?  ibi  (iinc.venditioncff,  H^m  primus  vendic  dqmuoi  " 
Sttundo,  cavfftquedeevidione,  dato  fid|^ufIore  C.  Fuftea  hi«  ' 
feundu^  iteriim  vendic  liert;io>  qui  mox  heres  feCUnda  exiftt^ 
evincicur  fundus»  &  qus^ricur:  an  terdus  fuccedendo  in  locum  & 
jusfui  venditorisfc<;undi  poflitcqncraprimumvel  ejus  fideiuflToreai 
C.  agere  de  eviftiooe  ?    Quod  afHrmacur:    nam  defunilus  ep 
Qomioea^ioiiemhabebaCtica&ejusiieras.    Vid  Lataerb.  d.  piff.  ' 
ib.4S^ 

.  Deit\de&.tMeJi^.OBSTAT  L.2i.§.B.infdepdef.  IbUQuodfi 
$fiffe//io  rerumdebHorif  data.  ,  . 

R. £  s  p.  HiFC  plak te  non  Hc  conftifio,  neque  confolidacio t  fed  cre-  ^ 
dicor  mi ttitur.  in  bona  debicoris  ,adeo  hic;  jus.credicoris &  debitorif 

.  aott  in  iliia  concurric  perfbna;  n^m  debitor  manec  dpmlnilts^  Sc, 
OEedicorDuduaT  jus  pigtitom^  $|vpd  iit^uricatecoafiftic^acquirittf 
L.  26.  de  pign.  aS,  L  6.  de  Pign,  pt^ft.    Hinc  apparet ,  quam.  parum  ^ 
opusf^erFc»  inutarefeeTionem  iUius  §.  3.  &pra  lufaucu  d iofer^re 
negadvamf  ucrfecic  Fdberi:  Omie&.  17*    , 
|Non  camen  x)  per  confuliooem %xcinguuiicur  ^ignora,  ecii 
communtter  Od.  id  fcntianc.  cujos  rei  rationerB  fXKQx  videbimu^ 
.    S  XL  "In  genere  hadcous  decnoiHftrayi,  obligarionem  ex- 
tttigui  perconflifionein  iptb^juret  qucKd^iitenoon.icacr^udeacci* 
fieudum»  guafi  omnia  e&6ius  obljgiitionis  peiimacurj  fed,  quod  r 


^. 
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fola  a£lio  p^rlonar  iropediacurt  utpotet  iiuscontra  fd  ip(ani  ^gere 
9on  poteft;  aftobiigatio,  quasrei  inha^ret^  ornnino  manet. 
.  §.  Xtt;  Cum  enim  nuila  obligatio  tota  &  in  fojidum  extinguatUF» 
nifi  v^l  folutione  per  ik.  I.  Qutb.  nwd*  t(kU.  oU.  L.  107.  de  Soiui.  /..  9  f  • 
§.  4.  eod.  vel  taii  modo « quo  creditori  voienti  racisfadum  eA,  L.  1 9^ 
£. 5 3. de Contrab. empi  L ? g. $. 2. deUber. cauj. %.^i.LdeR.D  L 49 
^eSolui.  L.  ^%&M.eod  L.  13.  $.4.  liif  Pignor.  L.4.  §.  s.deRefud.  & 
fiaturalis  quoque  obiigatio  hoc  demum  modo  perimatur  «Z.  9?.  S*  4» 
ieSolui.junif.  %.  4^ .  deR.  D.  Lf.  defufejur.  faciie  apparet ,  confuiio*» 
n^m  non  effe  folutionem»  neque  j&tis&Aionem»  indeqtfe  nulio 
fiiodo  tocam  obligationem  extinguere  poile. 

0)  Quo  enim  paAo  creditori  defun^o  hic  fadsfadum.  dfci 
poteft*  (Tei  pdft  monein  heres  exiftat  debitor»  ( (ive  naturali^rr 
Sve  civilicer  obligatus,  L:2t*  §.i*ffldeF$dej.)  cumexiftentta  t/fa 
heredis  fepiui  ignorante»  quift  invito  creditore  defundo  conciii» 
gerepoilit»  neque  hic  aiiimus  fatisfaciendi»  qui  camen  requiriturf 
-  «  t&i  nam.  cum  ideo  (atisfa^Uo  pro  folutioneiit»  quiafiki  impmmrt 
.  elebei  cremor^  quod  faiiefa8umem  admifii  nAce  fotmion»  %  L  £..$»  !• 

Sy^d>\  mod.  pign.  vel  hy$.  fotv.  fequitur,  non  efle.hicfads&^um» 
>i  credicor  nunqu6m  admipcfarisBidtonem ,  nequede  ea  uttquam 
Co^tavit 

(2)  Hinc.cumdubitaretJCtusin  L^rp^ilfjRWy.  ancoiifuCo 
.  £t  inftar  foiutionis » ita*  ut  totum  debitum  extindum  (It,  an  vero 
perfona  tantum  obligationi  ekempra  videatur?  ita  decidit:  Eipue^ 
^niiiione  berediiaii^  confafione  obligaiianie^  eximi  perjbnam. 
. '  \  (  3 )  Totft  ergo  ratio»  cur  per  confufionem  extinguatur  oblfga^ 
tioi  non  eft»  quia  voluntati  creditoris  latisfa^m  eft,  ^d»  ^um 
creditum  6j:  debitum  peradicionem  heredis  in  una  ipfius  perfbna 
toncurrit,  ddeo^que,quia  impedimencum  cft  in  fotaa<^ionte;  nam 
nemo  amplius  eft»  a  quo  peti  debicum  que^tt  &  nec^fl^rto  a  fe 
i^fd  petere  deberetv  quod  eft  concranacuram  a^ionum  &  obit^* 
tionXim.  •         ,  '  ♦     - 

Idque  (e^:  ex  ipfis  Legtbus  probatur»  ecfi  enim  inL^ys.deSoiae» 
L.  pen.  eod.  L.  ai.  §•  a.  de  Lib.  leg,  &  aliis  fupra  allegati^  texcibusp 

iast  confufio  itiftar  fQlutidAis  effe  dicatur,  indeque  ea  obligir 

tionem  ipfo  jurc  perimere  videacurt  tamen  textus  ilios  de  fob 
acUone  &  obligi^ciOoe  loc]ut » negari  non  poteft.  Id  enim  expre^ 
dicitur  10  d.  &.  7f«  Sieui  accepiiloiia  in  eum  diem  prfcedenies 
fererfiitNBaSioaeep  iia&cofifuJiornmtfidehUoehereitrediiori 
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exiM-h^  confufio  hetediiMtis  peremit  N5.  petitsMis  i8ionem\  ita  in 
L.  5 .  C  de  Hered,  aS  ibi :  Otbtti  petitionem  extingvi  per  confufionem. , 
Item  h.s»  jfde  EvtS.  ibi:  Amijfam  aBi&nem  proevi&ione.  f^jn 
exprefTis  verbis  in  t.  7.  ^r  de  Pidej.  confufio  negatur  efle  iimar 
folutionis»  fed  dfTeriturt  foi:im  perfonam  eximi  obligationi.  Cla- 
riffinie  etiam  id  tradicut  /itL.  ^9.  py.  ni  SCtum  TreheW.  ibi:  f^rrj^» 
r/?  enim\  non  eje  folutam  pecttniam.  quemadmo^ftm  dicimus^  cum 
cmtffa  efl  aSio  per  exceptionem ,  (ed  &  evidentiflime  id  traditur  in  L. 
30.  irt  fff.de  Exc^j^ei^udi  Add»  Dn^  Parens^in  Dijp.  de  Caut.  corr. 

§•37- 

Sed  &  (^)  ex  efredibus  res  cfara  fit»  quando  enim  noQ  agitur 
de  a^dne  tnter  heredem  &  defiin<^um»  (qus  fola  impeditur  per 
confufionem)  fed  tertius  quidam  eftt  qui  agere,  vei  a  quo  extgi 
cum  effe^u  potefl,  tunc  omninohiciilud  debitum  petere,  vel  ex 
eo  cbnvenirt  poterit,  quia  ceflat  illud  impedimentum  perfona?; 
)am  enim  heresnon  tenetur  ale  mfo  exfgerci  vet  fibt  tpfiprsefla- 
re,  utpote»  cum  te^ius  quidam  fit,  qui  fine  impedimento  ex  illa  ^ 
obrtgtitione  valide  vel  agere«  velconveniri  poreft»  quod  fieri  non 
fofleti  fi  tota  oblfgatio  extii>6ia  eflet  ipfo  |uret  L.6 c « ff.  de  Soltte. 
nam  quod.feinel  tn  perpetuum  extin^um  eftt  ainptius  revivifce- 
renon porcft,  L. yg. §.8  jf  de  Solut. Barhf  Loc.  Comm.Uh.u c  16. 
AxionhA  &I-ih  ^-c^^t*      •        - 

Hinc  jam  (6 ;  eft,  quod  heres  CREDfTOR  (etfi  adeUndo  he* 
reditatem  fuam  adionem  concra  defun^um  perdar)  fi  poftea  ex 
fideicommiffi  neceflitate  hereditatem  rertiorefiituat,  contra  hunc 
com  efFefla  experlri ,  & priftinum  debttum  petere  pofiit ,  per L^  59*  . 
tr^ff^  deSQ.  7rebeU.  ibir  tiofl  tantum  t^emio.  fed  etiam  petitiapi^ 
gnoris  nomine  competit.  Qina  nort  contra  defutidum  agit«.fed  con- 
tra  pignbris  iltius  ppfl^rfTorem,  &  tca  Dd.  comm.  terient.  Surd.DeCt 
339.  n  i6.  Id.  Confii  7  «23.  Katta  CMfzss^  «.9-  h^Big  ^d  Dmt.  U. 
jf.c^tH.IitD^  Idem  eft,  fi  heres  creditor  poft  aditam  heredita- 
tem  illam  xertio  vendac^  tunc  poterit  agete  conrratertium  empto* 
rem  ad  debkum  inftftitendinn  per  texr  exprefT  in  L.  2.  §.  18*  J^ 
deHered.  &  AS.Vend  ibi :  Cum  fuis  debharifita  heres  exifiit ,  con- 
fufione creditor  ejje  defintt ,  fedfi  vendidit hereditatem^  it^ffimumvi^ 
detur^  emptorem  pereditittts  vicem  hdredis  ohtineref  &  idcirco  ieneri 
venditorivereditatis^fhf,  cummoritur ,  teftatar  debttit .  quamvispofi 
nortem  debere  dtfiit ,  adtta  ayendittfre  bereMiate:  five  quid  tn  diem 
debeaturffivefub  cwditione%  &p^eac$n^iocxiitiJet^  isatamenffi 
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g/us  debiii  advnfus  beredem  s£Ho  ejji  poicrat :  ne  forte  etiamex  his 
amfiSx  exqmhuscum  k^ede  a3io  nonefi^  cum  emptore  a^atur.  Idem 

-porro  confirnv^cur  exV.  L  %  %  15.  ibii  S$  Titiuf  Mevii  beredit^* 
4em  Sejo  vevdiderit  &a  Sefa  beres  infiitutus^  eam  her:Hitatem  Attk 
ven^erit^  4tn  eoc  priori,  yenditione  bereditatis  eum  Attio  agi^fifft^ 

',  Etait  jfttlianUSp  quod  venduor  hereditasu  petere  a  quoltbei  exmneo 

kerede  potuijjet  •  id  ekheredisatis  emptore  covfequatur ,  &  certe  ^fiiieii 

siius  heres  extisijet  1   quicqstid  venditor  Mevian£  bereditatis  nomi^ 

frdfflittjfet^  id  eX  vandito  adhne  tonfequi  ab  eo  potuijjei^   nam  etf 

duplum  hominis  a  Sejojitpi^atus  fuiffrm .  &  ei  hfrei  extitijjem^  eamque 

hereditatem  Tiiio  vendidtjfem\  evtHo  homine  rem  a  Tttio  fervarem, 

Probacurid  uUerius  per  L  2.  %,  pen.  ffde  Her.  &  acl.  vend.  ibi;  Si 

fervitutes  amtjst  beres  infistutus  adita  hereditate  ex  vendito  poseris 

axpertri  adverfsts  emptorem^  usfervstutes  ei  refiisuantur.  &  in  Z.  0.  ^ 

Cotnm*  prsed.  ibi :  fi  ejsis ,  cujus  presdium  mibijerviebaf;  herej  ix\ui% 

C^  eam  bereditatem  tibi  vendidi :  Meftitui  in  priftinum  ftatus/t  ferr 

viius  debei ,  quur  id  agiiur «  tiS  qustfi  tu  heres  videaris  exsitijfe,  LatU. 

d.  Oifilib.  2a  Add  L  a4.de  A&^  vend^  L.  a.  $•  1 5.  in  f.  eod  Godofir.  aiJL 

!%p^f.deHered  &a3  vend.  ii^etc.Ub  odAfric^  in.  /X.  10. 

EtliQC  adeo  verum  eft  1  uc  fi  quisereditor fai^a  confuHoae  heredl- 
xatem  Yendjdtric ,  nec  debitum  rctinueric ,  folutum  tanqunm  indebi- 
tumpercohdidionemindebiti  repecereponit,  L.a$  SrdeCond  ini 
Idem  veroeft(7/nheresdebicor,  ^quiadeuadohercdrtacemlibe- 
ratur  a  fuodeblto)  poftea  totam  hereditatem  iideicommiilario  cerdo 
reftkuat f  vel  aiii  vendat ;  nem cunc  v.g.empcorcomra heredem  veo- 
ilitorem agit ,  eciamratione e^ua,  quod ipfe  vendicor  heredtc^tis  de- 
funiiodebebac,  £.20.§  h  JfdeHn*vel aS.vend  ](2ff^  jlc. ut  jclione 
mx  em  pcovceneacur  -  etiam  in  iffapropofitianepracedit « cum  auis  ipfo  crt* 
ifitpri  fuo  hetet  exiflit  <  &  heredttatem  vendidit;  non  entm  htc  objht  ab" 
quodimpedimentum,  neque  de  a&kneinter  heredem&defunSum  qusi* 

V.  ritttrvfid  de  a^tone  inter  heredem  vemHtorem^sertmm  emptarem  vii   *] 

laiiiOi/pd^€onfth.2Q.CuJ^X/mprim.'p  ^^^.ubiJatetsiamL  2o.explic 

Ucrumque,  4{ttod  in  prareedencibus  aflcrui*  eg  egie  racionibus 

qcioque  corifirmacur  in  ditficili  Z.  41.  §.2.  de  Evta.  cujus  cafuii  hic 

cft:   Primus  vendidic  fundum  QlieQumJitundof  cavecque  decvl- 

.    ^ione  daco  fideiuiTorc  T/M.'^  Poftea  fecundus  vendic  eunckfli 

,  fundum  iertia%  cui   mo^  vendicione  per«(6U  exiftic  heres,  vdi 

concra.    Inccfim  fundus.  ille  tanquam  «IJehus  t  vero  domino 

eViocicur«  ^  bercdt  cdpiiuti  quxucua  fiiit:  ao  ^c  her^  poilit 

••   '  »  ' .  "  ^   Hg^ 


^tcQf^nm^iafffi^cmTt^^  R^rioHulncandi 

4ft ,  qu9d  Mr/iftf/  cmptor  deber^  eve^onem  vi^c.zficm(f0  debi^ 

'    (ofei  i?i«n  ycrp^mpw  &v«jdttpj',  pcr  itdicianeiti  herediwtig  unt 

^  ItwroiM  eiTe videancur r ooinif i{U9que  aflio,  ^ip&  evi^lionis  obll^ 
gacioper^onfuCoi^em  hancexaneb  videair;^quia  heres  &  peco^tt 
evi^ionemt  &  fibi  ipfi  eandem  praiftare  deberecr  fed  refpoodec 
JCcua:  ExifiifM Mtim.  maoanf  cafujbkjtf^resunitii  ^ addicrar 
fiOQem :  fimianf,  &cumd€M9r{fc.&mma^^  cer« 

^  tioO^^w  extiurk^  roih ^u^tdmftm^ kirrim &,hir0$hiSim fni^ 
itur.  &mMiimrfn0j(^bir0Jiias0jdMi0rim(Cat^  )fervih: 
mrrqmjifiiutapifmniaj  qtuiMitmiir  karaitima{^T^o  fecundo) 
&P^r  hoc  minui  inbams  lariiRs  ejps. 

\   ^nru3hu)u$Tatic^n|$eft^qaffdi^  deaAiofie^  qtic 

fnicmcer defun^lum  &  heredbm  |  teccntm  fublaciaeft  per  qpnftifio* 
twfi^  ^Quodquaftio ycrvciiriiiier  heredem  & heredicatem,  i.e« 

\  .heres  iivedebicoriecundua  pnrftiDfle  eviAionem ,  &  folviffe  preci^* 
Qmiret  vendim  icerumque  evi^  videcur>  indeque  hetedicds  m^*^ 
fpx.%  l  e^.plena  ad  heredem  pervenifle  dicicur«  Sed  hoc  ipfo  lam^ 
^quid  abeft  JKeredi  fecundo»  <  nimirum  id »  qvod  \f^  lierediuci 
i^dtonls  nom  ipe  (oi  viile  videfTxr » )  indeque  regreiruiB  habec  conuie 
£ium  .vendicorem  primumt  ejusque  ndejulUMrem  Ticium»  ut 
damnum  per  venditi6,nem  reialienx  reftituanc. 

'  .  Jam  vero  JCcus  ad  alterum  cafum  cranfic»  ubi  credicor  fit  herea 
debitoris, &itapergit :  Ei ixantrario^ cum-friditor  Mitori fi§ihi^ ^ 

-  Tif  ixtiiiti  mvus  in  hfriditati/MiTi  tnditnr^  sanfum  ^i^ 

tas  bindifilveritr  Senfiiseft.,  quod ,  fi  credicorcerui^p  cui  vendicuji 

th  ifte  fundus,  poft  e  vrdionem  fuccedac  fecundo  debicori  fii<»»eciara 

*  .idhuc  fal va  maneat  a<^io ,  non  quidem  contra  (ecundum » (nam  hacw 

t^nus  obligationes  confufoe  func» )  (ed  concra  primum»  ejuaque  Q* 

:d^u(rorem  Jipum ,  auia  i  pfi  heredicaci  aliquid  abeft»  (  fciL  precium, 

jquod  pra  evi Ao  fundo  denmdijis  voidicori  (ecun^  iblvic , )  quod 

l^roindenencamdefim^usfecundus»  q^am  ip(a  e^^^  heredicas  fi>l« 

vi^evidetur»  hujusei^o  nppineagtc  heres  cercius  concra  primumi^ 

.  ejusque  fidejufforem  $d4Qdemnicaceiq.  , 

.    Hac  Legis  racione  ita  enucteaca » inde  cblligo «  conftifionem  cura 

idemum  obligacionescdiere»  iHiando  beres  canquam  credicorcon- 

-m  defunSum  agere  vult^  vd  aliauid  canquam  debicor  ei  folvere 

.  «mecur;  cunc  ernm  impedAu:  9^^  quia  afe  tpfppettrer.  ycl 

Hhhfe  .cencrft 
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contra  fe  ipfurti  ageret  Sectis  ergo,  d  ju«  •cbtitra  tertium  falvum 
cft.  titi  hic  c6ptra  fidejuflbrrtti  r  tqnc  erfjm  alia  eft  oKHg^ki  fide* 
^l^bris,  ^}iadi:fu«6H.  Ev^deritcfr^d  rfppaf^t  ex  eo,-  quod  here$ 
'CrecTitor  vfhdftarfe^reftyfiiArtia.ctefunAb  firtfenatim  poflit  a"(|uocuYi^ 
que  pr^lfcfr^re,  ^l.ii>^e*£viSf.  (quanqiiam  tunc  repcHatur  exce* 
ptio^ediV  r,  qu:idconrfa  fjduth  defunfti  veniat»  L.  14  C  deEviQ. 
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eft,  quod  eo  rrjaforcttidefrahat  Falcidiam,  cjuia  hnc  ipfum  debi- 
tum  in  Fakidiam  imputarur,'/»^^  .§.t8.  tfr^L  Falcid  ibi.  tamenh^ 
tupletioftm  hef^edimtnt  ^c^/^^^  cothputetur  eiy  fMod 

' debet ,  quamvis  aditione  confhJum'Jf$.^ ^  ' ^       .  .   ;   : . 

Ita  (^)  &  a  cofitrario  'd-cfeiycKinj^xW,"-  qtTod  (i  defun£{u9  hfte^ 
debeat,  hereditas  revera^fi^c  mmufibr;  d.  L^y.  ^.4,  ad  euiD  cflfe- 
£lufn,  utheres  fninorem  detrahjtFateidifim^*  quia  hocipfum  dcbt- 
tum  herestanquam  sesalienurn  afite  oirriia  derrabit » ^oque  detra^ 
a  reliquis  demum  bonis  defunft?  F.i!cid5afri  der  rahit,  per  text.expr.ui 
L;  6^  pr.  ddL  Fakid ,  ibi :  fn  imp&neiidtt  ratidne  Legis Palcidi^  omne  et$ 
edienum  deducitur ,  etiarh  •  c^uodipfihertdi  nmtis  tempore  dehitumfue* 
sit  ^quamvis  odntone  keredttniis  confufefint  afiiones.  Clarius  idefa 
ita  traditur  in  L.  87.  §  a.  jf  eod^  ibi :  Jj  quis  heredem  infittuerit  ettm^ 
iui  rogatus  fuerai i  pofi  morteni  ico  reftttutre,  m  rationel^is Fali^ 
iiit  100.  deducere  dti>ei\  qwasfiatiusquihbtt  heres  e^titiffet^  b^c  i  ^a 
ktert  aiieno  pontrtntnr.  Add.  L.<  t.  AdSCt^  TrtbeO. 

Hirtc{iojctiam  eft,  quod  fidejuflbr  fuccedendo  credttori  nonli^ 
beretreumprincipalem,  ^  erfi folvendoeumipfojureHberct.  perj^ 
inft  Quib,  mod.  tott.  ohlVid.Bering  deFidtjp,  381-)  nam  etfi  obiiga- 
ti(^  fi^lejuiriria  ip{b  Jure  per  confufioFiem  i!textin^a,hoctamen  noa 
cft  propterfoloilionem ,  fed  quia  petfona  agere  neqait^dehitumeniii 
ipfo |itre fubfifti t.  Vid. L43.de Solut  ibi «  In omnUms/frtciebusfoheti^ 
mum  etiam  acceffiones  liberantur&c.  pr^terquam^  quad  intercredis^ 
rem  &  appromi[forem  confufionefaSa  reus  ncn  liberetur. 

Porro  Sc  (n;  haec  caiifi  eft,  cur  correus  debendi  fiiccedendo 
creditori  non  Jiberet  correo^;  nam  correi  deinmfl^  iiberancur  pcr 
folutionem  Umus,  cum  vSro  hic  folutio  nunfit,  fed  impediiQen* 
iuhi  fakemimer  he#edem  cort^e»nn  &defuti<^iDi;  in  omnibusie- 
li^iii^^cafibusi  ubi  itnpedimemum  illud  ceflati  adeoque  &in  le^ 


liquis  correis  obligacio  durabit,  ar£*  L.  43.  de  S$lut:Dn.  Cocc.  Dlf^. 

penique  &  f  lijcx  praeccden tibus  apparet ,  ciir  per  Cpnfufionecir 
pignora  quoquenon  iiberehcur,  qu«  velheresdeditdefunfto;  Vid^ 
fiiprJ^  8/  V^t  qU^  defiindusdedic  n&redi :  nam  pignus  non  Tplvitur*' 
i)ii(i  per  (blutionem  debid ,  aut  per  fatisfaiHioneni  >  per  text.  exprefH 
3n  Lii.  J.4'  de  Piptot.  aS.L:  6,pr.  Quib.  mod.  pigtK/olv.  confufidf 
'  «tttem  neque  eft  loiutio,  nequ^  fatis^aio* 
;"*|&Xni.  Fiidle  e)c  his  cpnftati  pignora  ipfo  jure  fubfiftei^e,  & 
l^a^l^usfalcetii  a£lronem  fubiatam  eQei  quia  perlbha  a  fe  ipfa  pe«^ 
tere^ignus  non  ppcefti  :  Qu«ties  6rg6  illud  impedimencuni  ceff^ 
fitV'&  V.  g.  hereaitas  deflitKli  debitoriSt  fub  quaetiam  pignus  iX*' 
lud  continetur,  per  fideicommifium  reftituta  eft  tertib,  omniiic» 
ik&xo  hypothecana  eonq-a  tei-tiuhi  intehtari  ppterit;  quia  verdni 
kfkf  folutut^  rioh^eifre,  adeoque  fn\quuni  eileti  cutn  faciBfa^itmi 
hbri  fit,*^&fatisfien'jam  poffit;  tPlii  piinus,  quod  fecuritatis  cauft 
conftmitum  eft ,  cjuod  exprefre  ita  difponicur  in  L.  S9*pr.^,d SCf. 
TrebfS.  ubi  qredicor,  qui  pigqus  habec.debicori  fuo  exiftic  here^ 
(edtbtaiti  heredicatem,  adeoqye  &pighus  alicuiT.  fideicofnmlsri 
-  Urio  reflituit,'  ^itefjcum  ibi  foit,  atl  ille  ciredicor  aflione  pignora-*^ 
titia  rtpecere  pignqs  a  fideicontrnlflafio  pplRc,  ^  videbatur  negani-' 
dum;  quia  per  confufionem  pignus  fitbfatum  vid&cur,  fednihilo-- 
mmvLi^CtusinLit §/.  de Soius.  &iiti d. L  59. pr. contrariutti  deci- 
idit  y  ibi :  Sed&  /tfideicommijpiriurrem  teneaty  &'hicServtanaaBione 
'  lenkit;  &mox:  Jgitur  mn  tantum  retentiOfJed  &  pefitio  pignorii 
nomfne  competif  ^  rationem  quoque  addit  JCtus :  Remanet^nim  prd^ 
pter pightis  naiuralitv^igath^  t.  e.  debiwiii  Jute  Gent.adhilc  fub- 
liftic,  qiiia^nec  fQlucum  eft,  neque  facisfaAumy  neque  etiam  d* 
iilaibnedebicorisfconcriL.debjcoremv.fed  cdncra  tercium  ciuxrictir; 
fibi  corifuQo  fafta  noh  eft. 

'  Facile  ex  hisappafet,  quaritopere  Dd-  a  vero  intelleilu  hujus 
difficinimi  textus  aberrertc,  qui'tamen,pofir?s  principiis,  nullani 
trhplius  difficulcatera  haber.  •  Patec,  inquaro,  i  )  m^h  BdchGvium 
'  de  Pij^oiih.  Zib.  5,  c.  2.  i^.  7-  tacionem  hujus  rei,  &  quod  pignuS 
|)er  copfufionera  non  toHacur,  irt  eo  ponere,  quod  confujiofit  w^- 
ius  mtreCivHis\  uc  obngacionem  nacuralem  perirtiere  plahe  nPa 
poflit,  nam  a)  falfura  eft,  confiifii>nem  ^x  civilifalcem  ratiotid 
loll^re  oblig^tibnem ,  fupr.  §♦  3.  3)  Ydlltim  c|u6queett*,  ^tiod  oai 
tujraieni  oWigatidnem  non  tollat,  per  tradica  §.».  4)  Et  coiii 
>'   .-.V      -.,  *-.  .;  ^  tthiih »  '"^      "    fequcntii 
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fequentii  quoque  falHi  eft,  qiiod  modus  civilis  obligitioneimr  nsco- 
raletn  pwimere  non  poilic ;  nam  per  ufur^pjonem  ^  fentenoim 
Judtcis»  per  prefcripdonem  longi  &  longiflimrtemppris»  con- 
trarium  evidentiflim«  demonftratur/  utpot^  quibus  modis  mert 
tivilibus  omnes  obligationes  plemffime  fimuhcuti  l^ocro  &  s) 
male  punit  idem  Bacbovm  verba  d^L.  $9.  Vroptir  ftgnm  numnt 
.maiuraUm  obligaUqneni;  ntmis  fcrupulofa  el&r  if^o  vericati  & 
aequitati  AOQKConvenire»  in  d.&a£f.LiB.^.c.^.j$^%ftm  3<f4*ffij^. 
tjbi  fd  late  &pperofe  profequitur-  Sed  if>mrie:dupmm  evahelcii^ 
diftinguendo  inter  obligationein  perfanarum ,  &  ^eltquos  efteiSus 
debitit  illa  per  confufionem  ton  perimiturV  non  vero  tu»  quii 
|blutun\  nonduoi  eft. 

Htnc  .quoque  apparet  ratio,  cur  aIiud'(Tt  in  fideiuHbrey  qw  Mi' 
ratur  Qohfufd  piincip^Ii  debit(>;'nam'fide)umoeft  meraiccefio 
rerpYincipalis*  nec  eft  proprium,  fed  tdem  debttum,  L27.|.i.ir 
tHdej,  tbi ;  ^e^ie  kicfWifue pertinebit  ^deandetficauJitmV^xzm in  JL i.  ' 

t>  tde0.&,4-  \b\:  eadem  obligatione  ;^  indeuueetiam  approcQtiTur 
icitury  t.  4i.de  Solut.  t-V*  ^^de  V.  O.    Unde  fponte  fequituri 
fublata  pbligfttione  perronae,.neceiririo  quoque  pereijtptam  viderj 
•  obllgatioriem  fide)uffpr/s,   quqp  fini?  p^f^^  prtacipali  cohpif)i 
nequUv  ^ecus^jti  pigiW^ibu^  ibi  enim^aliudeftdebitum  princir 

S'  ale.^iud  pignbris,  hbc  fubfiftic,  niamfi  perfona  percanfuuoDein 
eiiniteireobligata;  namreliqui  eifedusdebitiidhuc.^anenr,  iive 
debitiim  naturale»  quodfufiiclt  ad  eum  effectum,  uc  pignus  Viiide 
accedere  queatt      ....  -     . 

§.  XIV.  Ultimo  jocohotandum^  quod  confiiiio  hoh.debea^ 
inocere  clpitto  credicorir^hific  efti  quod,  ilon  obftancecbhfufionei 
beneficium  feparatiohis  locum  habeat*  iL.t3./>r.i!r«ft*^#r.Cifus  hiceft: 
Ego debeo  i«a Titio»  &  ide« dedi  fideiufrorem ,  ego  poflea  fitccedo 
mheres  fiddjttflbri  •  hic  jam  confiifa  eft  obligatio « qux  ihcer  hos  fui^ 
interim  Ticius  creditor  fidejufibris  demortui  petic  (eparart  bona 
fidciuilbrts  a  bonis  meis»  caneuam  rei  jprincipalis » id  eiim  eftedlun^ 
uc  tpfiex  fidejufibribus  bonis  Bttsfiac»  qmerjtun  an  credttor  yalide  ita 
"peterequeit?  Videtur»quod  nonrquiaoblfgado  fideiufif.)risextin^ 
eft  per  confiifiwie«i  >  ddeoque  exinde  nihil  amplius  peti  pofle  vide- 
tur :  led  ilitiddifponicurin  dX,  ^.  Nihilominm  fepitratio  impetrabim 
fur  petenteeo uuijide/uffir ^as  $b/igatU4 .  addi tque  rit? onem :  Nefua 
fmifHratippirii^  qii^cauJamfidejujfionHpropsers^inupalem  Mifft* 
tmsfB^^  me^^fuit^  txcl^tt^  damnodebct  afficere  cret^aeB^^ui 


•    ^. 
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Jfbi  dilfgenter  pn^xerat.  8ei)fQseftvt|iioclquidemre^^u] 
cinquani  rei  principalis,  obiigai:to.fic  cdmiif9»  qDia  nemo 
J>Gceft  efle  debicor  &  fide)uflbr,  fed  non  qUotdKm4icore$i  ut^ 
Cie^c  illud  impedimehcumf  qui-proinde  petanc»ex  bomt&lefui^ 
Tisfibi  iacibfieritacfiiidefUTOr  Smuccxsftmivimpri  . 

iicium  confufionis  non  debear  pnejudicare  aliis  credicoribU8«  Vid$ 

%  Xy.  Ceflac  vero  confufio  I. )  incer  eos  #  ad  quos  tdicto  heredi^ 
Cicis  t  'ejusque  effedlus  non  percinec»  per  ea»  que  cradica  iafnjupr^ 
$.i7.fs.  II.  uriexemplumeftinZN2ir§«4.^/W<^.  Siillei  quiprp 

^  duobus  correis  fideiufliCt '  uni  correorupi  iieres  exiftic«  perimicuf 
laicem  obligacro  inter  deftindum  correum  &  heredemt  propitf 

,  •ditionem .  (ed  racione  alcerjus  correi  mspeciade}ufl^or ;.  ouia  ejus 
iieres  non  fuiCt  ddeoqueobligacio  per  confufianem  excinaa  videri 
nequit •  d,  %.  17.  n. 7.  Altttdexempium  eft ihd L 2U $»f  Q^iidp 
fide|u(ror  credicori  heres  excitic »  tum  quidem  confundicur  oblt*- 

fadb »  quaer  intci"  hos  duds  excitict  (td  per  hanc  confufionem  non 
trerarar  reus  princfpalis»  utpote  ad  quem  non  percinec  sditionis 
^edus.  Cortfer.  L  43*  jfd^  S§lut.  &d.  $.  17. ».  7.  adeoque  ren^ 
prttidpalis  tenebrtur  fidejufrori ,  non  ouidem^  mandati  a<9iane  i  rtsfn  » 
revera  nihilfol  vic%  fed  a^fone  ev  ftiputitu » tanquam  creditOtt>ifaiil 
in  credi  toris  Idcum  &  jlus  fidejuflbr  fuccefllt  sd\^. 

'Cui  camen  valde  O  t  s t.  L\  i.  Msnd,  ^ubi  hoc  cafii  non  datuff 
a<f)io  ex  ftipulatu»  fed  maridati»  verb.  &  ei^  cui  dammuus  ex  eaufet 
fidefufforia  fueranh  heres  p^fiea  exthero ,  babebo  fnandati  a£l$onem' 

k£ s p-  Idi  fidejuflbr  plene  jam»  quin  (blus  obiigacus eft»  adea; 
Ut  per  litis  conteftationem  &  fubfecutam  rem  }iidicacam  novacio 
qui^am  faAa ,  &  pn«r  obliftatio  ecism  ipfius  rei  principalia 
penicus  fublaca  fic:  ibi  E.  fideiuffor  jam  fbhrtfle*  indequ^  reus 
prtncipalis  iiberatus  videtur :  adeaque  medco  habec  actionem 
xnmdati.  H«c decifio  clara fic ex verbis alcerjus textus  in L29. %. f. 
deBdejuf  ibi:  Cam  reus  aUigatm  maneat^nonpofeintelHp^  ipf0lt 
a  fe  Fide/ulforem  pecuniamexcfffe.  Adeoque  fibt  fidejuflbr  ideo^oo 
sgit  ae\ione  mandact ,  quia  nondum  erac  cdndemaictis^  indeqtie 
nihiJfqiviflevidecur,  fcdreusprincipatismanecobligacus«  conas 
ouem  proinde  foja  adtoex  fttpuUcu  (upereft,  qiiam  nominecie* 
4icoris.intencare  poceric. 
Ceflac  confufio  IL)  quando  ilie,  qui  nstuhiHter  aft  abligacus^ 

,<acoeditdnteobliato,^.*i.S   ./^^^  — 

Hbhb3  ^y 


«14  Ltn.  XLVt   TiT.  IV. 

III*)  Qiiando  dnx  obUpdtides  xqne  principaies»  vel  cque 
licceirQtise  in^  U(iam  perfomrn  concurrunc, ,  cunq  enim  dicicur  itt 
I*.9i^i^%' de  Soita:  alcerutu: aiterlpocius  ad}ici  ad  aflioneai, .quain 
Corifofioncm  paterci  ri^./ftp.§.^M      ,-  -     ^  \ 

Pbrro  &  IV.)  cef&c  confuiio  i^  modis  faccedendi  fingutaribust 
uci  id  cum  fua  racione  demonftravi.  fupr.  §.  $. 

V«)  In  ilia  parce  heredicacis»  quamquis  tp(e  non  adic«  ied  ubi 
y.  g.  colieredem  lialxet  t  fiipr.^.  5-  . 

VI. )  Quoicies  non  agicur  de  obligacione:  inter  defucidlum  &  here*  . 
dem»  (haec  eriim  toca  per  confuuoneip  elt  excin^la)  ied  quodes  I 
vel  certins  agiCi  vet  concra  cercium  agicur,  nam  tunc  fempct  iAn  \ 
manet  obligacio»  jam  enim  ceifac  impedimencum » quod  npn  poffic  \ 
•  (e  ipfii  pecere»  acqueexigere»  cte  quo  lateegi  in  tpio §.17«  ] 

Vll.)  rer  beneficium  feparacionis»  quando  v, g.  Iieres^qui /Fmul    \ 
eft  de£iin6K  credicor»  mecuens»  ne  creditores.defuniH  cumipfo 
fn  heredtcace  conturranc»  pecici  uc  {eparencur  bona  fua  a  bonis    - 
defundi  9  qu«  n0n  videncut  folvendo  cife ,  L  6.pr.  de  Scpm^  cunc 
^nim  divena  oianenc  bona  heredisi  <&  bona  defun^i»  adeo,  ut 
heres  quoque  id,  quod  iibi  debecur  a  defundo  >  exigere  po/Iic ,  jftpr. 
%  f 7.  n*  r  ar.  &  ita  quocidie  fervari »  ducec  Pbanm.  de  Invtnt.  pag.  j. 
0.  i.  Surd.  DfC  322.  if. s*fi^*& Oec 2f4.n. 3.  iksqueOd.  Lauterh.  0 
Sepqr,  §.7. c.  3.    Nijfi  camen  ica  confufa  finc  bona»  uc  plaoe  diftingw    < 
t)on  poflinc »  Donp  Enucf  Ub.  23.  m  6.  Lit.  E 

CefTac  confufio  VIU.)  per  beneKicium  abftinendi  c  nam  ecfi  ille^ 
^ui  fuusiSc  proximus  in  ppceftace  eft »  defundo  ipfb  iure ,  &  neceiTa-   ] 
rius  iic  hereSi   adeoaue  ipfo  iure  confundi  obJigacio  videatiffi 
camen  hxc  neceflicas  beneficio  Pnecpris  remiira  ef!»  quando  etgo 
tabftinec,  nulla  quoque  confuiio  obligacionum  fiec«  Laut.d  Di^» 

$.  «4. 

Ceffac  conFuiio  IX»)  fi  heredicas  ei  delaca  eft»  qui  non  poteft 
cdire»  vel  quia  delacio  viciofa  eft»  vel  quia  in  ip(b  adeunce  vitium 
eft;  nam  cunc  revera  noneftadicio:  quia  paria  funci  adicionem 
non  eiTe,  &  jure  non  efle»  proinde  nuila  quoque  exinde  orietor 
confuiio»  utpoce»  quar  per  folam  adicionem  concingic  Vid.fufr^ 
f.y.&jf.ii.  Laut.d^Dij^.th.iK* 

Idem  eft  X»)  fi  ab  inicio  valida  ^uidem  eft  adicio»  fed  poile» 
Isius  concra  aditionem  pecic  reilicui  in  incegruhi:  cum  emm  rdU- 
tucio  omniainpnfUnumft{icum»  qui  anceadicionemFuic»  reducab 
L:un.G.dfRitut.^u^^uni.t^.%u%l,l0t7i$^  E^quih.caufmai.L 

.39.5.1. 


De    Aoc'eptilati6'n'e^    -  iSij 

§9^^$.  f .  4eMin,  neceflario  etiam  dicendunit  confiifionem  p^r,a^^*, 
tionem  Ta^am  re(cindi  i  &  pro  non  fada  habendam  efle.  'l 

-  Finicur  qupcjue  XI.>confu(io,  R  faeredicas»  qxuc  femeUdita  ei^* 

''aufercur  heredi  per  querelam  inofiiciofi  teftamenci«  cum  ehim  per 
di^lam  quereUm omnia  capica  ceftamenci  refcinduncur»  LS-  ^  i^ 
JL.  r  3«  L.  1 8«  ^  ^<r  Ino^teflam^  imprimis  vero  heredi^  infticucio » vid* 
^  '  5* $  /•  ^*  '^* /^^  ^*  19*  ^- 24«  ^(^/  e)usque adicio^  arg.  L $•  $«  iQ» 
ff  S^L  ^o.%.  fL.de  Inoff.  tejlam.  fponce  iterum  fequitur«  refcindi 
<|ucH|tie  con^fiunemr  ucpote»  quae  demum  per  adittonem  con? 
angit «  id(^e  in  termihis  tca  deciditur  in L.%%^Cde Imff.  tefl.  Vtd^ 
Laut  d.DiA.tb.22.Iiuhter.adtitdePa£l,   . 

Xll.  >  Jdcm  quoque  &  multo  m^gis  eveniec»  quando  here» 
ylane  (lon  adic  hereditaceqi»  (ed  eam  repudiac^  nam  confufio  de 
fnum  eft  incer  heredem  &  defun^um»  qui  verarepudiat^  horef 
notteA.VidHering,deFidefc.2o.%.i6.nA9. 

Celcbris  quoque  XIII.;  eft  modus  impediendt  cofufiotiem  p6t 
cbnfis^Uonem  invencarii;  nam  ideo  praecipue  incrodu^lum  ^ 
invencarii  beneficium»  uc  f)  heres  non  ceneatur  uHra  virea 
^ercdicatb;  L  f.  §.4.  C.  de  Benef.  invent.,%}  ne  coiifufv- 
iJantur  aAiones  inter  heredem  &  defundurln»  d  L.  f  %.$  quod 
vero  ad  illum  cafum  merico  reftringendum  cenfemus,  quand9\ 
HERES  aaionem  habec  CONTRA  DEFUNCTUM.  i) 
per ^.  L.f^.  9.  ibi :  Si  veto  &  tpfe  aliquas  contra  defunSum  kabet 
affionifSt  non  ha  confunduntur:  cui  acc^ic  quoque  %)  ratio  intro- 
dudi  beneficii  inventarii»  quae  eft,  ne  heres  teneacur  ultra  vtres 
hecedicatis,  teneretur  autem»  fi  adio»  (^uam  contra  defun^um  ha* 
bet»  <:onfunderetur;  tunc  enim  hoc  ipfum  creditum  ultra  vireS 
heredft^cis  relinquere  creditoribus  deberec  Hmc  eciam  Dd« 
cominunicer  huncfolum  cafumvproponunc»  dum  per  confe^lio^ 
^m  inventarii  intpediri  confufiotiemagunt»  Surd  Dec.  i  10  &  Det. 
S2.  Hering.  de£idef.  c. aa  §»  tKS.ii. 25,  Zangrde  fxcfft.  B.^^c. 7»  n. at« 

'Vid  iatefup.tit.de  fur.dehb.qu  4* 

^ldem  effecJusi  inventarii  moribus  Juris  Saxon.  XiV.)  et]am\fl4 
iuratitrQ  fpcctficationetri  extenditur ,  iu^ ;ut  creditor  &  neres»* ecfi   - 
Honinventariumfelenniterconfecetint»  tamen  exhibeiidQ  )U£a« 
tam  fpecificactoiiemv  impedianc  confufionem «  per  ea«  quaf  tradic  \. 
Carpz  P. 3.  Cmfiii.iiMef.  i j.  &fefq^ Rkbt.  P.i.Dec. «^.  h  t  & \h 

'  terminis.^^  ad  tit  depa0.  L.j.  n.^.  quod  vero  extra  Saxotd- 
«m  Boaobcioec»  wpo(eipumiapciu<!krm4ai«fpeQ£catk^ 
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ribrtiuUtf  modo  beneficia  inv«atarii  habeac*  Mep,  P.4.  Dx.9t.  & 
&ntdMt>4't*^.t%.Dff:2* 

C^tconfufio  XV.)  qiundo  aHquts  heres  ex  ce  finguiari  feri- 
pcu8  eSt,  flliumqtie  heredem  h^beci  cuno  enim  iBe  in  re  cecn 
ftiiptus  eft  tnerus  lc^carius,  Uti.C.de  Herfd.ii$^ii.  cuni  erg» 
fionhibeacur  pro  herede,  nequ^eciamconfufio^oaum  exindt 
fequipbcerit,  £«»»1^*  ^/.P^^-i*    . 

Sed  &XVt.)  qusricur,  fln,  il  quis  coaAus  adiic  faereditacem» 
l^mque  poftea  alii  refticuit ,  fiat  confuno  ?  Negat  id  Lattt.  d.  DfA.  tb. 
13.  nosaffirmamua.r)  ^textum  expreffum  mL.^9»pr.  deSO. 
Treht.  ubi  oUigacio  per  aditiohem  hcredts  coaflam  confuft  di» 
plcur,  2)  Quia  rado  quoque  tadem  eft:  nam  heres  ooadus  re* 

iyr£($ncac  perfonaifn  defooai,   &  ftHAo  jure  cum  ipft»  fic  unapaw 
bna,  arjfiiiu.fr.deSCt:  Treha.  tbi^ueGodefr.  unde  oon.poreft  a 
j^ipfoexigere:  fed  quta  reftituttur  hereditas  cenao,  adeoqoeM- 
|fa  mahet  i^lio  contra  tertium,  hinc  debicum  fuum  cum  e0e6hi 
duoqiie  cOnfe<!|hetur  perea,  qucfupra  tradidt,  tta,  uc  haAmus 
niiila  difF:renciafit,  fiVe  coffluaadest  heres,  five  fponw,  fMer^ 
f'rdieS'.J.tifim.Uli:i6.tii.i.%.-p.  ntfi.quodprtori  cafu  (o2om  de- 
)itum  d«*ucere,  velexigere  poflit.  ar^.%.7,inf.  dt  Bdeic.  berel 
lOcci^  praeterea  quartam  Trebellianicam.  ibid. 

Porr<J^XVIb)cefDtconfufio,  quando  ille,  cut  debet  reftinn 
Ijereditas  per  fideicommiirum ,  caTet  heredi  credicori,  out  aiiter 
jioh  vulc  adire  heredicateiti  de  indemniiate  prsftanda,  vel  folvent* 
^^.pe^unta  debita,  ipertex*.  in  L.  <:^fr.  ad  SCt.  TrebeB,  be  rwa» 
'iewi  integra  putarem  nencompeQendum  adire .  ni^  priutdeindemmlnat 
(HeffetcautumyVetJhlutaei  efetpecunia.4dd.Uii.  pr.  eod. 

Penique&  XVIU.)  tum  qiioque  celfat  confufio,  quandode' 
Ibndus  vej  exprene  eam  prohlbec,  utm\,-f^.%.%,d« Leg.T,.  vd 
.ImptiCice,  v.g.U)ubeac,credicum  impucari  inFalcidiam.  HUlig.ai 
pon.  L^,  S.  t'  *9  f.  nam  heres  ^^m  defuo^i  pneftare  cenecur. 
per  yulg,    .     .  ' 

X;}^.\h  M  fr^fmftiom ipfo  jm toS^ur  Mgatioi 

^.ue  *4*,AttiiiMATUR:li  bofla  fides  adfit,  «tii  ciculus  non  probecub 

J«b.  r*-    ^  ^-S- $•>•  C.'de  Prafir.io.  ami.    Nam  per  caiem  praefcripcio- 

«rJffjMMivt  nem  a^  fola  a^ioexeepctoo^  elidicur,.(ea  res  ipft^que  domt- 

nium  tcquiricur,  quo  ipfotlttriusdotninium  exptrat»  qi)i«  dooin 

jgiUdttmeiusdmiddoiai«r«ireiioappiruQQ»    . 

tJ». 


<•§    (^17)  -^ 


■  ,     iW  lu  ■■ 


u»»  xtvi.  TiT.  y* 
BEPRMTORHS  StlPVLATIONIB^S 

acctdimt? 

Equidfeth  ifdprdprie  novari  iiegotia  dicuncur ;    led  ipfe  Autorex*  Lmi«  ^    ^ 
prieat^  qOO  lenfi;i  novacio  nic  interveniat':.  Has^  enim  ftipula^  ^^f/.  verli 
tione$  funt  cauciones,'  qua  accedurit  caOfe,   &  quafi  nova  reme- «w*^  / 
-  dia>  qus  veteri  a^ioni  jun^unturA   Isergo»  tui  ita  cavetur>  jaiu         ^ 
agere  poteft,    et(i  alias  adio  non  iit»    ^.  I.  r.  f.  2.  h.    Ita  de  legt*     ' 
tis  fervandiscavetUTj  etfi  legataqus  agere  nondum  pdlitf    L^  zi^ 

LiB.  XLVl,    TiT.  Vt»^   - 

REM  PUPILLI  VEL  ADOLESCENTIS 

:::.  ..     salvam  fcmib.     . . .  .1 

NegXt  uk;  '  qiiin  n^qijideinpignpra  dari  /blehCf  tea  juiafiien-  '^  AV* 
co  ftlcem  cavecur  :     natn  mcis  dimcile  eft,  invenjre  cucoij^  ^lLT 
ahs^efttisdaciotid;-  Vtd^amv  sdpr.I.  '4eSatitd>m.  £>*♦.  fi*[T^.  ' 
HypJnli.th.4eAttil,tut.%Jitfim.Qmfatisd,c^,%t*] 

^  ■"    '.  ■'  ■     "'"'. 'j.."  .•,'."'.)"  .  •'■  ...    ,  .         *' 

L1B.XLV1.  VfT.  vn.  >' 

Qy,  l  •  Anis ,  ^Uicavet  dejudiciojfii^  ehmcaveat^ 

:  l.'^-;.,):.r:xy.v^f^^»ftlvil  .:.,',^  ■•.,v.  ^) 

VTegat  hocBr«n\i>vWi'  '^xfyQfffftkJ.n.^siBiuue  Carpz.  L.'/. 
Ji-^  Rejp'  St*   aed  C^ymrarium  veritis:/  nafflfinonjTftic^ ;  owiaciif   ' 
pneftareomneid,   qudincere,ft,  ,t..f7.//(rf>f/ii^''x;0c.l^/^«^^-MMi»    - 
t./.  SquUinjus  voc.  ^buhBHam.  i^adt,  i.Quifatisd,  ».7*    adeo> 

3ueid,  qu99|jii^«ded<:!  i<l>biibincdi«a,  i^u&i^Jb  iihi^ 

.•-.     ;Q0CCEJI  JV».CONTJl»  P.  n. 


«i8"     LiB.  XLVL  Tit;  VIII.  Ratam  Rem  Habehi. 

••     i.   MMt     ■        I     ■-■    I         111.    I  11  .       i>      I  I       ■  I  I    II  ■..  -         ■       ■-    -  I- 

Ex  c.  St  falcem  pro  taoA  quancitace  cautionem  interpofueric, 
t^ii^eriToIec,  (^rjlcei«d^jadicio(iftlciire^  fyuivt..attL.%^^^', 
tisd.  cog.  tancehifnOltraTumiiiamftTpuhcamndejunprnoncenecui; 

Qy.  H.  Guusej^s  kodiefl:ipulatiOms^jttdic4tum  ) 
folvi,  jitiffus? 


1 

j 


*.*J*.**'mopereimprobanr<juidam  SixdnixDoftores:  .  , 

anirfu*'       £ xc.  Si  Judici  jufta  caufa  videatur ,  uci  fi  reiis  bonk  non  liafafr- , 
ix.  fub  illo  judicio  Hca ,   vel  (i  dinipec  bona  /  auc  de  fuga  fu(pe(lht3i 
fic,    Struv:  Ex.s,  th.ji.  Mfvp  /,  Hec:  77-  Carpz.  T.i.Q,  j,  ffefls^- 
Axdefenfir hodifcquecavec,'  nec  ahce  admirticiir ,  i."-f^.  'S..<?!X  iji' 
.  /f  t.  eciamfi  (iciocuples ,  Brum.  «d  L.  S'  »•  ^-  ^dem  in  qu,  sdfiirfa" 
Wef,tit.deFr9Cur,qu9^,,      ^         '        •,  i 

c.  ://  _..,  LiB,  xLVi  nr  viif.: i  'J '•  '  .j/ 

RATAM  REM  HABERl  KT  DE 

'   ,  •  ,'  ^^XAtUmiiob'a^^ 

:":'/."  '  ■"■ '  : " '  V^'-. ; ^^  '    perfonaU? ■     ""'.' . ;. .  '••'^oVj 

£«wa^.'M'bga7  L«|utecbach.  h.t.  Rauonemejast«ividtinttiiiipc:..<fi.'ji« 

^"•'"•"'Qv.  II.  Anvkusqmqueprocurhtorderatocaveat? 

X«i».^.NEGATVR,  Vid fupr,(^S.tit,3;qu,s..\'  ■  '     .  j 

21)^  C^»  III  Anprocuratqr,cavem4er0frjMttaturftt 
iis^quaalias/pecialemanddtwJirequirmit?'    ,. 

yid,j^.L.3tit,S'qu.4'  .       .  <'— .<' 

Qv.  IV.    AnDominusgefidafalfbprocttratorepofi 
V      fmtentimratihabere^sjjit?'']   '  ''  *^ 

*•"•    "  "•        LiB.-xLvju;  TiT..'.t '  .;.;.....:..'  ,. ;  i 


•*>  >..i: 


V,:    V.   OE  PRlVATISiDELI€!FjE&     c  •' 
Q^  I.  Andek^umeiidmtUpa^ekafdik^^ 

,  '       .li   'I  ..r:T:'.>L).ii7T  1-.  ».:>'jo8es>. 


« 
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R" 


iE#^p*    CXJLPA  deli^m  commirti,  cxmionc  JurisNiatui^lis^*^'^^*^ 
.  detnonftravi;^^.  tk.  Qmimod.  qu,  /a.    Veftigia  hujus  rigomj^l^l  * 
lHititralisfuperruntinLi^cAquiiiai  quod  ratiusdeFnonitraviyi^/^*  ^^^^. 
a  p.  tk  ».  qu.  j.  item  in  mccndio,  L  3  S  5-  i./  ^<^  Q/T  ^^^*  ^^- 
Xr^;  rf^  /w^w/1?.  m»,  naufr.  ubi  d^  lata  eulpa ,  quafcil.  do!o  vel  lu- 
miix  proxima  eft «  agitun    ^d  &  omnis  iata  <^alpa  comparatur 
4at6i  «deoque  deli^um  cfti  quoties  delidi^atura  malitiam  noa' 
fequirit*  Vid.  tu,  Ccnmod^  qu  le.infin. 

'^<  C  A  S  U  vero  nort  de^mq^tur ,  §  4.  L  de  Leg^  A^uiL    Cafus  cnitn 
.  fortuitos  ncmo  prseftar-^  L  6.  C.  de  Pign,  aS^  junSa.  £♦  iS;  ^^-  V  0.' 
L.  ^- inf  de  Ke^.^ar:  hinc  homicidium  caluale,  non  punitur ,  f .  ^. 
h.4ehegiAquLi^.%^f,eod 

•  O B  jiT  A  T  La\\ $  penuk.  deP<mAhv.t>elhiquitur  aut  (rop$fitOf  au$ 
kt^etUrmtl^BQMSU.  r     ^     ' 

-  Resp.  Impropriedelii^himdicirar;  quiaa^usmahiseft;  atve«      C" 
ram  deKii^omnoneft,  quia  deficitanHnusdeHnqucndi,  idquepro- 
hx^mplicat  Dn  Paf\inCoIIat.  adStfUvCoflatj  pertot 

Qv:  U.    /in  barefislit  deliBum  ? 

tj^iisF^HaerdjS^quamfijpradefimvimus,  eileopini6nem,  a  qua-^  f**^*'*£' 
*"^  tuof  ConciJiis  oecumenicis  recedentem ,)  pcrfecrimen  hon^^y^ 
cft:  rtam  confiftit  ea.  in  opinioiic  quadam  erronea,  haec  opinio 
nulla  ratione  deli^m  tlici  poteft;  ceflat  enim  prppontum,  qelinn 
(lucndi  9  fine  malitia  &  dolo  autem  noR  delinquitur;  &  aliasin 
j|)(a  bruta  quoque  dcK^a  caderent,  Vfd.  Dnl  Par.  in  Di^.deJ^ 
circh^ret.  i.  xo.f^fiq.    Unde  jus  Canonicum  quoque  eum,  qui 
iJerfvafusbohafideerrat,  intet^ha^reticos  nbn  recenfet>  C  ^p.CaJH     ' 
^4^  qj^  h  fed  tum.deeilum ,  .ubi  conjun^la  apparet  opinio  cum  per--    ' 
verliscupidiutibus^  ^el  contumaciter  reuften^^  C.zS.d.i 

€. ^^qu  i,/Sc iftC.iudquj. tw  taleni  igitur  hireticura^nulja  pcpna; 
ftatuipoteft,nifiquodaccEtuEcclfefixexcludip"Qffit;  quaoquam>  fi» 
exinibeciilirate id  fiar,  potius tolerari  debear,  ut eiiemplo ,  vita ^ ar-* 
.  gtlmentis  ad  virkatcm  pelliceatur,  ^om,  ^4^erJ^^eq, Pbil,  f~  verfis.i 
Idquc  in primaeva  Eccicfia  ita pblervatum  ni ifTe,  exCiot. de,  Ver.  fteL 
Cirffi. Li c.  9\  n, r , docetpri.  P?r. indiO'  Oig.  S/^;  Et  ratiopibus  nt-. 
tliraeconvcmrc,;demonft^  ^g,  yqu^lc^ 

^us^uoc^UQiCmlfc^^  L\  d^Ctdefa&an.  ibti ^udms% 

pdgMtSyqmkedegmib^^nM^ 


.  I 


^mtrarium ,  lum  audeant  moHus  inferre  rfJi&iw$sfiutoritateaku£i 


Ailiud 
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^Aliucl  eft  j  fihcereficonjovi^afiqaialiday  'comamacia  aepenri^ 
^acia:  kem  fifacinoray  ftudia  fediciqnutiii  ft^onutn  &c.  uc  ia 
C9gXjo.Cauf2uf  qu.4.diff.DiJp.  %.zo.feq,xs\iis  enim  han-etides^r' 
cluduntur^abeneficiisJurisCivilis,  inprimisy  qq«  intuitu  rcligia- 
tiis  dantur  ^  L.  i.  C  de  Hderetjuii  fuht  prtvilegia  piarum  caufarumi*  r al* 
cidiae^  qus  legatia  ad  pibs  caufas  non.detrahitur  ^  donationuov 
quXy  (i  pi^  caufe  fiutu,  infinuatione  tlon  (emper  indigent:  iten 
priviiegia  dotium&tacita?hypothec£&c«^/6F.JD4^«S»f7-C^^^')^ 
^Aio  &c.  a^d.  S. 2S;  Sed& praeterea  pro  modo  deti^  tut  crkcdnis 
quodh^reficoniun£lumeft,  punirrpofllmc  •     ^ 

'Atquehinc(i)  ficontuniactterreiiftunt,  pqena ajbitraria )u|reftar 
tutaeftj  £♦!.{  /.^,//t'*$irww».  Tf*/»  &commuwitcrrelega 
C  eod  L.  f,  C  //(p Manich.    (2  >  Si  cdn veijtus  fidei  fa* cawfa  agiint,«- 
craordinempuniuncur»  ^.I>ii^.§.2^.  Sialiquidcomrariumartkur^. 
lisfideipublicedocenr,  veleduntf  dtiteditumvutgaot,  ultjmof^ 

glicio  afficiuntiir ,  d  L.  g.  i»  ^«i.  (^Jih.  de  Summ.  Trin^    Atque^htnc 
lanichsorum  »   I>onatiftarum  &  Coelicolarum  hsrefes  repuia* 
tantur  ptocriminepublicoi  &reimorte  puniebantuii>  Z.  2^L.u.C. 
^  de^ud($ccelic.ibiqueGotk  Ls*  Cd  jfe^&z/.  t*  ^f.  r.  (f^Xih  L  tJ.C^ 
V  Manich.  L.s.  eo4^  quia  jun Aa  eft  fpecies  criminis  laefae  Majeftatis  divi* 
n«,  d.L,4.d.L.s*  Itajudm&pagani  toIcrabantur^iL^.C^i^Pi/itfW.^ 
fed  fi  attentabant  contra  chriftianos^  igne,  L  i  C.deyud£is.  fi  faa  inta- 
banCj  autpublicedocebant,  morte  puniebantur,  L  uCdeVt^m^ 
'      Athaenaturx&rationiconveQientespcerwadiiiodumexatpe^. 
HtrfuntaPontificibus^  fecutoinj^rimisduodecimbj  poftquamor-^^ 
ca  eft  controverfia  inter  facerdotium  &  imperiumt    P^ia  enim' 
Jgnis>  velimmuratio  j  non  tantum  ftutuebatur  in  eos  \  ^ui  a  qiia-' 
taorConciliisoecumenicisdeficerenti  fe^d&.y  quidoraditionibus» 
necdiftingvitur,  an  erroreandoloeopervenermc,    C  penuhy^.^ 
ieUetet.  C.  eod.  in  6.  fepultura  privabantur,  C>.JK  deH<eret.  Ca 
^d.  in  6.  omniumjurium  civilium  declarabantur  incajpaees  >  C  li^ 
%.  Oredentej.  X  detldsret.    Eorura  fubditi  &  vafilli  a  vmculo  &  )U- 
rejurando  exuebantur »  Cfeod.  &  liberi  a  poteftate  exuebantur, 
C  z*  %.f  eod.  in  d.  oqpinia  a<da,  ordinationes ,  collationes,  alietuh* 
,  tiones  reicindebantur  ^  C  /.  X  de  Schifmat.  iplp  j^re  fie6atic  infa- 
ines; ^.  C  «3»  8.  Credentei^  fed  &  porro  hodieque  fuccelJionumTunt 
incapaces ,  bona  publicantur  ^  nlii  quoque  >  erfi  orthddox j^  hseredi- 
tac^  pacris  exuuncur,  uxorum  dotes  confijR:antur V  poft  mbrtem 
daranari  &excommunicaripo0unt:  eaquepcena  ad  ^utores  & 

recepcato- 


De  Prjvatij  DEHCTis."'  fy  ..' 

jfeceptacore.s  f xcenditur.    C^«  oinhia  late  peFfequitur  Dn.  Par.  in 

•  Atquehac  mioneerrorquoquefnortepumtur,  &  cnmen  ^ 
gltur,  ubi  matitit  non  eft.  Sane  hac  ratione  crudeliffimi  tyninni^ 
&;  Chriftianoruni  per^utores  ahfblvuntur  >  ptiOlmiaue  Martyre» 
^  ^mnantur.  .  Habuere  enim  Gentes  )i>rmulam  Polytiieismi  ^  toi- 
dus  terranim  ptbis  cpnfenfii  comprobatam^  &  tot  feculorufd  ac 
toc  etaturri  ufoiimiatamy  cu)us  fugulum^petebanc  pauci  Chriftiani 

^    ipere  fubdici  aC/  privati ^   in  quos  proin<ie  poenas  grftvi^nmas  PHn-i'  ' 

cipes  ftatuebant.    Atque  ideo  meritiflimo  fiio  pefHme  audiunt; 
non  vero  pluscaufe,  quamtum  gentibus  fuit^  hodieuniEcclefiae    '    • 

'    eftineosy    quifaivatotiusEccIeiis^formulaftinBamentalij   inqui- 
busdamabeadifcrepantMsviehdr,  eosque  perlequendi ;  quemnt 

proxlmt?  /^ 

Qv.  IV.  AnfuriofuspmiirtpoJlit?       .^    ^^^ 

>JcGATVR;(i;qqia  delii^umnoneft,  utpotequodrequiritmar 

litiam  &dplun9   feuanimom  deiinq^jendi;  m  furiolp  autem  ^^♦Wf* 
tilisariimusnoneft.    Ubi  igitur  (z)  non  eft  malumaftionis,  *^^^^ 
quoquemalum p^lEonis infligi nequic.    Sed  ^  ^3)  fenfus ^q^^il^^  " 
inilisnoneft.   Alias.  ^4)  bnitaquoqye&  tegutee  t^£tp  de|apfar;i      .  '^ 
fidlamnumdent,  pimiri  polleiit,    Idque  (f>egregie  confirmacur 
in  L,  i-  §  I.  ^  Injur.  L,  f ♦  fk  /.  de  Leg^  AquiL  L  n.  Ad.  L.  Corn^  dcSic.  I, 
i^deOffPr^l 

Oui  Quod in  crimine Sbdomise  bruta  quoque crementim 
"  R&sFi  Ucrcnoneft:in<p€enam>&dut  mempna4eli^^d^^ 

Qv.  V,  M  confejioprobft  deMm? 

Apfikmatvs:  modo  ( i )  de  corpore  deli^ti  conftet  Carpz.  P.  2.  tmipi^ 
T^  jrii^i^i,  Ltf«^^A.^.tff^qu6dtamenmcritareffrin^n  «#S! 

deli<&  ^^i  permanenti&  in  reliquisfola  confeffio  rei ,  qus  accuf^-»  C»Bftlf^ 
coiconvemt,  fuflicicaapGenami  Clar.%.f.qu:ssnwniiu  Ihadulte-*^^- 
ido  rionmfTutiiqiie  |iai8  fiteitur>  ali^extraordiharia  poeria 
(2)  ReuspMfeyereciaeacorifefnoneusqueadmortemX^./^^^ 
Sienim variac,cortur«committenduseft.  Et(^)  confeffiononiicipfb    ^ 

T  •  •  •  ,  • 

liii  i  joi* 
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xjupc  nulU »  wci  fi  (me  mdjciis  pcr  CQEtur^m  expreiTa  (ijs ,  Ucet  poft^t 
.   . ,  ratificetur.  Clar.  d.  \.f.  qu.  64.  f^dqu.si'  «^^*  H-  Secqsfi  reusfpoti^, 

tefateatur.    Idem diceiidum ,  fi Judexfit incoropetens;  talis emin 

Confe(Coeftmere  excraiudicialis,  &  indicium  facitadtorturamiQ 

fofocottipetente ,  Clar.4^  qu.ss  num.ij^ 

-  Quacehus  confefrio  rainoris  ei  noceat,  vidimus ySr^r*  ^4.1^4. 
-      q».iS.f!$  adtit.deCqnfeffis' 

;  procioafeiflfo  habecur  is  >  qui  tranfigit.  Vid.fupr.  tff,  deTni^A. 

qu.ihi^  infr,t$$,delnjur.q^,9^ 

•        '  .  LiB.  XLVIl  TiT.  IL 

DE  FURTIS- 
Qy.  L  An  fok  vifo  faciat  furem  nmifcfi^^ 

tM^PH'  "W^ega^tvr;  quia  requiricur,  utfurtum  publice  appajfueritjp  hoe 

^t.  vcrb!  i^  ergofado  aliquo  publico  cognofct  publice  debet,  v.  g.  a^ 

/Vfa^/a,  curfu,  clamorc,  &  dc  tali  vifioneagit  J.  S-  fe^.  h. '  Si  vero  in  ipfi) 

^^  ' ada  deprehenditur ,  femper  eft fur  manifeftus y  d;§.j. Add. Lh §. 

'   i.d^Furt.    \-  ;    .    .      > 

Obist.  S-  i»^-  ^♦ibi :  quamiBu  eam  rem  fur.  tetiens  yijfu  vd 
,,     ;    deprehenfus^  :  /•    ^ 

Resp.  Ibi  cum  fiirto  vtfus  &  ejus  deprehendendi  cau&  accor- 
..\  '   fumeft, 

*    Hbdie  vix  yidttufihtereltfe  ;     quia  pcena  quadrtipfi  plerisque 

lecorum  moribus  ceifat^  'Laut.p.  fss.  Dn.  Par.ffyp,  Itifi,  tit:deiM. 

qu£  exdcL  %f^    In  Ordinatione  Criminali  variat  poena.     i^uL Orl 

Crinh  Art.  ts^.feq.  Vid*  oranino  Dn. Berg. inRefolile^ladhtfn, 

-    ,       70f.ubilateagitdehodiernapoenafarcimanifefti,     \      / 

.     Qif-  jl    AnfurHpugmntcmJm^eNatutaUl 

I^w#.>jf,  A  ffir>iAtvr  ;  quia  D6us  unicuique  hominum  facultatca 
igri.  v«i*.  ^  deditfibi  acqijirendi,  poffidendi  ac  tenendi.  Si  proimteafr 
tmufs  t^-  us  rem ,  vi  hu jus  fiicUicatis  acquifitam ,  mihi  eriperet ,  hoc  ipfo  in- 
^W*  tcrvficcret  voluhtatem  .creatoris ,  «c  jus,  mihi  ex  di(jx>fitioaedi- 
w «     v^naacquifitum,  ^ufferretv        ?  ^  t    • 

.  O  B ^T A  T ,  quod  dominia non  fint ex  Jure  Nacuitt,  •  fed  ex  joit 
GeAouilr,  adeoque  nacuraHtecrenmi  furcum  fieri  neqUir. 


'/   R£sp«  (iO  Falfumeft,  domiaianonefle  JurisNacurif,    }>er 
bccupacionem  enim  rei,    fi  vel  millius  fit>  vel  voluntate  domioi     n 
tn4'm  ;.  naturalker  ejusdominium  acquirimus  >  JL  h  §•  ujf^  ^e  Acqti^ 
velam.pof.%.4gLL'deRn.^^ 

R  E  s  p*  C  2  )  Hoc  Juris  Natur*  eft ,  ne  jura  qu«fita  ( licet  ex  Ju- 
reCiviTi  velGentium^  ^id.  Gfot.  dej.  A  ef  P.  i.  2.  CM-^^S.Brunn. 
Coftf.  I.  «.  z/z. )  nobis  aufenmtur :  quod  alibi  plenius  demonftrabimus 

AFFiRMATVR  :     nam  toca  definitio  furti  adeft.     Unde  ctiatB  /-«#  ^i- 
GaHiAa?fiit*om fisri dicitur in§.  6,  Infi.  di  R  D,  arg.L  «.  fr.  ^^.  JJJJ; 
mf.deDamn.inf\b\:    idemefly  fiminimumde^ur.    .  Hn  Um 

OS8 1.    £♦;?. pr.  /»/;i.  L,  >^.  infi  deDid.ptah    ubiaftiodedold  if^i 
nondatuj-ftbretn  minimarp;  .  : 

j^Ktpk '  A^io^de  dploeft  ftmofi,  &extraordjnaria,  ac  t^tBrti 
in  fqbfidiUfAddtMrs  ^  hiilcnon  nifi  in  caufis  itra  jdris  momenti  obtihiet^, 
fcd  adiones  ordinariae  non  quanticatem  refpiciunt ,  fed  qu^Iitaterii/ 

/Qv,  V^ .'l^^eVkm^  \ 

JJjjGAT  ^put»  A.  p.  6sz.  Sedrectjus  affirmamusv  fi  jus  corpori  '^'•Aflf. 
i.j/  ,vfJ,xeijcohanfetj  (1)  quiaetiadifttrtum  ufusfiti  finimirum  *^^^**' 
x^a^Mii^Ti^i^y^t^^plp^  haecautemficuitas,  <jua8^  '^^*  . 

)om  impedicur,   nihil  corpdrale  eft,  (2)    Res  incorporale&quo^     * 
d«mmodo  poflSint  dici  mobiles  vel  immobiles ,  Dn.  Var.  Hyp.  Infiia 
tit.de  Reh.  corp.  ^3.     Si  igitur  jus  iocorporale  cohaeret  rei  mohi- 
li j,  hs|c  ablata ,  eiu6<ciuoqu^  furtum  fafliim  videtuf .  »         J 

,  Qhsi^f  h7S'k'iiS\i  qmantiUumcorpusinter^ 
^  R fi«p.  Agitur  ibi  d«  jure>  quod  nulii  CQrppri  cohmt;    hicer^ 
go.nequeres«iQbilis>  .n^ueimmflbiiis  eft,  quaecontre^tari  poffet; 

(^ry.  Siqmsnudumcmfilimdedit^  anidea  ' 
;;  '      .     ;         furti  tmatur    ? 

1>  i«*.  Siperconfillhmhudasdmonidointelliri^^  ^^^'^i^  tju^^M 
*t^  v^c0^&im  deditt  fiirti  rion  tenetun  led  or«terea  ^  ft-  ^^  "^^ 
^mefiedebet^  $.  #;  /if^.  ^^^*  Dn,  Var,  tJyp  Infi.nt.de Obl  qu4ti 
€H  del.  §.  w.^  Si  veraprseceriilam  admonitionems  viam  monftret, 
Jocum  defignet  &a  tunc  pmnino  ex  h#c  corifilh  tenetur;  nam 
Itbdcafiicaufaeftdeli^H,  &bpiemquoqiietuIit|  adeoqueverefui 
«ft.    Idemqiioqqe^ieeBd^fiex^r^^  icroxdfii6tum  fequa- 
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vjucc  nulU  > . uci  fi  fme  mdjciis  pcr  coaurjjm  exprejSd  fic ,  Ucet  poft^ 
..  ratificetur,  Clar.  d.^.f.qu,S4.(^ d qu.ssnum^ 94,  Secusfireusfpon^ 
te  faceatur.  idem  diceridum  •  fi Judex  fic  incompecens ;  talis  eniiQ 
Confe(Coeftmere  excrajudicialis,  &  indiciumfacicadconuramiii 
forocompecence ,  Clar. /  qu,  ss  num.  ly* 
-  Qaatenus confeirio  rainoris ei  noceac^  vidimus /iipr^ L4.tif.4. 
-      qH.iS.f^  adtjt.deCqnfeffis: 

i  Proc^onfeflo  habecur  is ,  qui  cranfigic.  Vid.Jupr.  tiP.  de  TrmsiS. 
qu, »,  (^  infr.M.  de  If^ur.fu.^^ 

LiB.  XLVIL  TiT,  n. 

'    DE  FURTIS- 
Qy.  L  An  fok  vifo  faciat  furem  mMifcllum    ^ 

jr^^^/^EGA^TVR;  quia  requiritur,  ucfurtum  publice  apparuerit,  hoc 

tf^r.  v«rb.  i^  ergofa(^o  aliquo  publico  cognofci  publice  debec  9  v/g.  ^c- 

/Vfatw/a,  curfu,  clamorc,  &  dc  cafli  vifioneagic  J-  ^.  Infi,  h.    Si  vero  in  ipfo 

*^  ' ada deprehendicur,  femper eftftir manifeftus,  d.%.$.Add.L7. % 

'   hdeFurt.    \  .    .    .    ') 

Obst.  %^3J^ft^  h,M\  quamtGu  eam  rem  fur.  tefiens  yifus  vel 
,,      •    deprehefifus^  '  '  . 

Resp.  Ibi  cum  furco  v!fus  &  ejus  deprehendendi  caufii  accur- 
»  /  •    fumeft* 

'    Hbdie  vix  yideturintereflTe  ;     quia  poena  quadrnpli  plerisquc    ■ 
locorum  moribus ceflat, 'Laut.p.  fss. Dn.  Par.  Hypjnft. tit.deohl. 
qUit  exdeU  %9^    In  Ordinacione  Griminali  variac  pcena.     Vid.  Ori 
Crini.  Art.  iS6.feq.  Vid.  oranino  Dn.Berg.inRefbl.Le^,adb^t.feg, 
.   ..       70f.  ubilaceagicdehodiernapoenafurcimanifefti. 

.     Qv.  11    Anfurtapugmntcum^itre  NatutaUl 

I^wt^jj,  A  ffirIuatvr  5   .quiai  Deus  unicuique  hominum  facultatcm 
iji,  v«i*.  ^  deditfibi  acqtiirendi,  poflidendi  ac  cenendi.    Si  proiiKfe  afi- 
♦f^A^-usrem,  vihujusacUkatisacquifitam,  mihieriperec,  hocipfoin-' 
^»«V#      tcrvetcretvoluncacem.creati^ris,  ac  jus,  mihi  ex  di(jx>fidoae di^ 
w  ^     vinaacquifitum,  ^ufferret*.  .    ;  ,    • 

>  O  B  ^  r  A  t  ,  quod  domtnia  non  fint  ex  }ure  Naairtt « •  fed  ex  jurc 
Genciui^,  adeoque nacuraUterxenmifurtum fierinequit. 

'  Rasft 


Di^FvRTis*        ^    ^'  <5z| 


'   Resp.  (i.)  Falfum  eft,  dofniaianonefle  JunsNacurif»    fier 
.>«  bccupacionemeniitirei,    fi  vel  millius  iit>  vet  roluntate  domioi     n 
tra^itfl  ,\  nacur^lker  ejus«ominium  acquirimu&>  L  u  §•  ujf^  ife  Acqu^ 
velanhfojf.%.4tLL'deker.ivo, 

R  E  sjp.  f  2 )  Hoc  Juris  Natur*  eft ,  ne  jura  qu«fita  ( licet  ex  Ju- 
re  Ci  vITi  vt  1  (Sentium  >  ^td,  Grot.  dej.  B^  (f  P/L  2.  c.  14*  §•  g.  Brutm. 
tjonfi  I-  n.  Z72. ) .  nobis  aufenmtur :  quod  alibi  plenius  demonftrabimus 

AF  Fi  R  M  A  T  V  R  :     nam  toca  definitio  furti  adeft.     Unde  ctiata  ij^  ^- 
*Gattift«fitt*omfiferidiciturin§.  <f.  Jnfi.  de  R  D.  arg.L  22.fr.  ^.  JJ5' 
inf,  deDamn^inf  \h\:    idcinefiy  Jiminimumdetur.    .  Ra  bM 

O-^Bst.    L,p. pr.  infin.  L.  w.  inf.  deUol.inah    ubia6Kodedol6  d**: 

-  nondatujrabrem  minimam.  ,  .- 
.  j  Res*  ■  A^Ho^de  dplbeft^mpft,  &extraordinana,  ac  taritoffl 

in  fubfidiu^datii^ ,  ^  hirtcntin  nifi  io  caufis  m^jdris  nloVnenti  obtinjer*, 
fed  a<^iones  ordinariae  non  quantitatem  refpiciunt ,  fed  quaKtateiti/ 

jJj^GAT  Xf?ut»  h  p.  dji,   Sedrecbus  affirOTamusv  fi  jus  corpori  ^*-M- 

-  1^;^  ,V:?l,reijcoh?creti  (1)  quiaetiamfijrtumufusfitt    finimiruar*^^^**- 
re»«ifeycur,^j,cujusutendi  )ps  habeo:    haecautemftcultas,  quaJJ^'^^** 
^amimpedicur,    nihil  corpdrale  eft,  (2)    Resincorporalesquo^      ' 
dammpdo  poi&nt dici  mobiles  veiimmobiles,  Dn;  Par.  Hyp.  Jnfiiu 

(it.de Reb.  corf  i  3.     Si igitur  jus iocorporale cohsret rei mohi- 
li;,>h^Gab^u>  ejasciuoquf^furtumfadiimvidetuf/  ,         ^ 

, ,  Qbs T#  h:7S'hi ibi  v.qimntli^CQrpM^^ 
/  Rb^p«  Agitur  ibid^  jure>.quodnuliicorp0ritoh«r^t;    hiceiw 
goneq!;ieres«iQbilis>  n^ueimmibilis  eft>  quaeconcre^lari  pof&c^ 

XJyiX.  Siquismdumcmlilimdedit^anideo  ' 

t>  is*.  Sipcrconfillhmmida sdraonitiointelligitur,  tuhc  k;'qm  jj^^^m 
^  tale^c«^ft&ww  dedit»  fiirti  non  ttneturj  led  Draeterea  lipe  fi-  g^,  •^tC; 
aumeifedebet^  $.  #;  Infi,  Aland,  Dn.  Par,  Hyp.Jnfi.ttLdeObl  qu^i 
ekiklh^  w.*  Sivcroprwjerillamadmonitionem,  viammonftret, 
ibcyxtsk  defignet  &C.  cunc  pmnino  eix  heic  cc^f^/rc^  cenecur;  nam 
fibdcafiicauiaeftdelifti,  &bpemquoqiieiuiit,  adeoqueverefuf 
cftf   "^ma^^s^^  itrox  dAi^tum  fequa- 


mi 
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Qv.  X,  Anfurttm  mtervementibusarmn  fit c/ffntale^ 

^.  vefb.  11  ubiitaait:    OicIinMriamfurti,    cumarr 

qui  certium  ru.  ^  ^  .        pcenam  nlnmiim  I. 

conftit,  dicitat,   &o|tcern(ni 
NB*  barum  6ec  ^mn  itilr  bein 
tertium  furcu*»^  quod  cjpltJi.      i,     -.     .    .     .     . 
tantum  comparannir>  fcd  rcrtiumquoquelDEOcapi: 
citur,  quia  comparttarcij  qn    !     ^narmisfit»    &qu<: 
iBultomaglscapitaleerit.     Itt^   -     probicurexO,  C  *. 
/  ubideeofurcdicitur:    ft)()iitteerOamit/  wieobgemeiDt/  Dastcfrc 
»<rrDitcft. 

Ncc  movent  verba  rf,  m.  rfi.  (  6a§  ba  IPlaetn  mit  bem  _  i  «• 
tbet  fDnfl  na^  fficlegcnljcit  Det  ^VrfDnen  f  unb  &rme§i9tin5  tr  ^ 
tee^y  inanBre^egeK.  gejttafftmctbcn|l>fleir)  quibusarbitrarui  pae* 
fu  innuitun  Nam  corum  fenfus  eft,  quod  iii  furtd,  cum  annii 
commiiTo,,*  pcrtu  mortisfitonlin«ri«*  fed  ex  caufi  inde  Afcctii^ 
mitiorc^uc  infligi  poffit  &C'  Q;jod  ubique  io  ordinariis  quoc 
iifuvenirefolet. 

Rationem  hu}usfeveritatisdedi  inqejefttoncprscccdend. 

Qv.  XI  Siihiofm'ta  inaUo  territorhcomijff^ 
-•  '       anytidextcrtiifHrtifiiJpendiofiiremimm^^^ 

§.Ai,  pH.  \  In  negant ,    quia  Jodex ,    ratione  funorum  ^    alibi  commiili>.J 

%^j,  y^rb,jr\  runji    eft  jmcompetens:    uti  ergoratione  horum  funa  ur,. 

^51'*L^*  Gullam  poeti^m  ftatuere,  tia  nec  eorum  ratione  poenam  uuendcn 

'pofle,  contendiinc     v4/iV  diftingvunc^  an  ftjtura  protr        ^  r^i 

an  pro  tertio  furro  pcenam  laquei  dcfiniant,    &prioi.  ...,,;  can 

ceflare  ajunt      Nai  hunc  quoque  furem  Jaqueo  puruendum  irfl^ 

cum  Dn.  Paf\  in  di(i.  Dijp.  %.  47,  ftacuimus ,  ub'  -  :  r     j1 

Non  enim  idco  Judex  quicquam  de  prioribus  fi_L :   i:u, 

tantum  dc  tertio,  cm  jam  appnret,    conjuoiihm  eff^  dchnquenc 

protervjam,     &  ideo  graviori  pocna  opus  eftc,      Et  \n    ^  '      ap-, 

pireac  cx  furtis  alibi  commmims,  ea  tameii  qualitas  nu:!  ^,  ^.-rioJ 

nimfurcorum,  fedprxfenas»  fc,  tcrdi,  quodjaraapparctexmvi 

terata  furandi  confvetudjnc  fadlum  ede»       Nec  hac  dc 

giljdeiurtis  alibicommilEsftatuere  Judex  jncelligkur,    ^u^i.i      ii 

qucm^ 


CTe  Tvutiii 


i  comniinisftanicrenon  pos* 

.  :mt,    &  com- 

j   »*  itf*  (^  *7*  fS'  ^*i  tf'* 

ciua  i^^TjiUri  vidccnrff*     qutiit 


qucm  puberem  icJco  pr  quia  eum  alibi  anter^.  annosni- 

tum^  Gognovit  Ai  m,  dequo  JudexftatuiCi  aliudilla 

A^'^1,  ex  quibii'' r        .»iiuL  ut  (aajfemis  cauCcgualitate^  qua^in- 

1 t o  peti  q  poteft  ev  lis »     quae  alibi  ftda  lunt,    Sed  id 

failuin  eft,  quod  jitdcxdc 

fit,  com  reusexcriminec' 

Uifi  i^  crim,    Atquc  lunc 

^unem  dicunt  Ca^hh  //.  icxt.jh  ; 

Diftinctio  vero  prsedidi  magi$  v 

rem  diftingverc :    & ,    C  vcra  eft  t    magis  firmat  hanc  fentenaafn^ 

«juin  conflicutio  Caralimconceptadi  in  ccnium  furtuini  noa  ia-; 

criafuru* 

iCJv.  XIlV  Antripkxfurtumfmperhqtieopuma^ 

Equidem  van«1i?^  ^mtfententiae,    yf/r/ ^'^'"nint,  «tfarobptK  t^mhpvg. 
ori  furta  fc;  cm  fir  punitus,  Imi.  ;.  tf/7*    >^/^'f  noa  $f' ^*^^* 

nififibispun  -ndumeire*  putant;    quia  tunc  vi»^;^'^^ 

dfi«urinem€iiuuUMi3,  .>f«i^.  i^wv.  ^l»  M,  ^it    /f/iicum^  ^^®^^^-rf«ii<i^c- 
fttnrfioiKium  pimituseft^    htnu  pcenam  fbctiunc;    non  veru  ti    - 
ftm  punttus  fit*  n 

Nax  omnibus  his  cafibuf ff^ni? n  Itquei  admictimus ,  O.  C  mt.  /6#* 
tbi  Impcracarfurandi  freqv:  i&conActudinem  cocrcere  v«- 

luit.    Sane pofterior fentet i  mi  rcpugnac :    planc  enim  (hxc 

fu»c  vcrba  0«, V^r. in  Difp. tt^ i  fvpm.fun^ $, 41. )  abfurdimi eft ,  cx 
^em  delido  (rrtvius  puniri  eum,  qui  geminam  pcenam  iadcjam 
fuftinuit,  altero,  quinulbms  6cinmodo  poen«eft:icuendoratio* 
nem  haberi  eorum  delidorum ,  quibus  fatisfadtum  jam  eft;  noa 
vero  eorum ,  quibus  fatisfadum  non  eft.  Dcnique  cum  omni« 
obtigitioiblutione,  feu  pncftatione  eius ,  quod  debcturj  toUacui: 
fCque  exftingvacur,  omnisquc  injuria  reparati^nc  plene  fackdefi- 
nati  delnfta  jam  extinda  computari  ad  a;  ,  dim  poeiumi 
Uondum  exftit^.il4  non  computarL  Ncquc  vcro  quicquam  aiie* 
oius  eft  a  proportionibus  poenarum,  quam  pofiia  eadem  ratione 
criminum^  akerum  tripliccm  poenam ,  &prstcr  duaapriorcs  fup- 
plicium  quoquepati,  ilterumnefupplieiumquicfemfolua»- 
Quidfi  furti  prionim  ftirtorum  grauaa  Principe  litf? 
R  £  s  ?.  Niiiiloiiiinus  teaii  furti  nom  \  m  ao  furcdm  dtmnandQf 

^       Kkkk  %  eA} 
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eft ;  quia  ance  jam  did^uin  eft ,  furca ^  non  poeitis  numenri  ^  utpocc 
cumconfvetudoiurandifalt  ptEnaseoasqucexafpercr,  fivepGena 
illata,   fivcncglcfla,  five  rem^fia  fic^  fivc  fur  poenJtentiam  eg< 
IM.  Prfr.  i/  Dij^,  ^,  4r  ibi^m  Caffan.  Covarr.  (^ Clar. 

O  B/.  Lij.  s,  4.  C  rf^  Ni^/^/.  ubt  gratia  Ptincipis  omncm  mac 
km  pmcedentem  tollit  * 

R E  sr.  f  I )  Gratia  Principjs  in  dcli<flis pcenam  filtem  tolDt ,  noii 
Ibrta;  hic  tutem  noa  poenae ,  fed  fuitorum  numerus  computtttuf. 
|t)  Gratia  illa  in  d,  L,  ij.  non  fecit  ncgotium  legitimum>  nec  de- 
Khimtoliit,  fed  folam  |>oenam,  Gmk  tUd.  Ncc  (^)  poem  laqQel 
propter  rcl  iqua  d  uo  f urca  infl igi tu  r  *  fed  propcer  teroum  1  iJcai  quia 
fcvera  tenium  eft.  y/d  d  Di£>.  §»  43*  c/  44* 

Qv-XIIL  Anfnjimtadpanmmkqueinmermtrm 
furtorum^  nm  babita  ratione  quantitatis  tfc. 

ismt.pMg^  VrEGAT  VR  >  fcd  requtntur,  uc  triplex  fiirtum  magnum  fitt  mm 
•f/.  verK  ^  hsK  diftinfKo  exprefie  adhibetur  in  duplici  funo  1  ubi  pccm 
f^M-  capitis  ceflat ,  0.  C*  ari,  161,  adeoque  longe  magis  ica  tempemndt 
^'  ent  pcena  capicis.  Ec  cum  in  d.  aru  /4»,  $nf.  agatur  dc  funo  dvh 
plicimagno^  Cftdemlpeciescontinuatavidecurin  fequente  ^t.  hit, 
Imprimiscuminpcenis  micior  fenrentia  tuciorlit.  FiJ,DB^Far^Dijp* 
ii  Propmi.fan.  i,jpJbt4fue  Struv,  iS  Cajpm. 

Qv,  XI V,    Anf)n%  ruptolaqtm^  delapJuSy  dermg 
fufpendidebeat? 

Peculiari  piirertatione  Dn,  Parens  hanc  quicftionem   tri' 
eamque  ita  i  nfcri  pfit  :    De  Promrnme  fmti  acfujpendti ,  rt 
mteQ.    Negat  aucem  ^  furem,  fTaaarefte,  de  lapfutn ,  rllico  iiui  L^i 
lufpendendumi  fed  caufam  denuo  cognofcendam  ciTe >  idqiteejc 
fcquentibus  rationibus:  (1)  quia  duo  hic  confidenndi  f  '^ifj 

de  fure  fciL  nondnm  fufpenfo,   &de  furefufben fo,  fed  dL.^i  .c^  de 
Ulo  folo  fencencia  loqaitur »  nihil  verb  de  pofteriori  cafu ,  aocoque  _^ 
de  novo  htrc  caufa  cognofci  debet,    alias  irrogjrecur  furi  poenit^B 
nulla  praecedente  ^  rationepofterioriscafus,  caufecofninonc,  ne-^^ 
dum  fcntenoai    Sma ( 2 )  hoc  rerum  ^m ex  i I!a  (^n it  .\ ucr la- 

caeft^  neucriuscafusexccutto  fieri  poreft;  non  r 
non  fulpenfi ,  quij  jam  exectitioni  dit!!  eft ,  no:i ^0;/.  . .  v  ,  , .  i^ 

tifpenfiiiJcdelapfb quia deeonihtlibidecilumeft*    Idqut ,         lui- 

caci 


^f* 
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i  nHxiiDe  eofivenmis  «ft ;  <]ui4  deiapftis  tomm  lere  {)«Mstfn 
fobfticuo:»  ucpote  qvtst  unice  in  mortis  videntse  metQ,  m  frit^ 
Ibmia  monis»  ejusque  certitudine  ^  in  (enfu  ini&miflty  in  eon* 
fpe^  poblioo  fubeundse^  in  privatione  fepultunt)  in  adetntiw 
tie  pnnnatuni  volupcstis  hujus  vine&c.  confiftit;  (morsenimf 
ipfik  hcmteft  pqesu  >  fed  ea  eft  omnium  hominum  cbnditid»  } 
iniquiflimum  eigo  eflet,  fi  fiir  ;;  qui  totam  fere  po&natn  fiifti*^ 
iiuic,  4e  novb  (eiindem  metum  ingredi  &  denuo  fufpendi  de- 
beret  Ita  enim  (4)  revera  efiet  geminum  fulpendium,,  &  Hi^ 
pro  eodem  deii£l6  bis  poenam  pateretur>  quod  ipfi  non  ein- 
tum  .coi^crart^c  foitenti^^  fed  &  (f )  talioni  ac  proportiom| 
quse  ifiter  Jpoeinftm  &  deli^him  adeo-commenddii  falet:  i£a  e- 
nim  delaplusi  deterlorisjfieret  conditionisj  quam  iile,  qui  pn» 
vfko  iu^ndi^  j^i^atur,  &  vitam  fimt»  cum  tamen  Ikdx^  fiO| 
|^u}usnK^i  pQsnfb  «ictrenuim  non  attinigeret  quam  egrediy  sn^ 
pnmis  cum  de  vita  &  fangvine  homims  j  agatur«  Cohfiiltiuj^ 
itaque  (5  )  ^  dehuocaufiim  cognofcere^  quid  &  quantum  poense 
peipeffunx^l  ^&tum.id,  ^uodpoenae  deeity  alio  modo  fiipplen^ 
pixnitn^-  ekicrabranailaln  inffigendo/  £t  cum^ (;r>  jure  Cii4li 
{)a;naproptef  carceMEn  j  veT  mmimam  aliain  tircumftantiam  mi» 
tigari  lolear  ^  f^zf^  dePan.  Carpz.  Trax.  Orim,  P.  2.  qu^  /o.  multo 
ma^s  id  neti  debet  propter  fenfum  extr^mnm '  omnis  poenc» 
cfrikc!ei]itf8>reguk  gene^^^   quodin  de}i^s  Ihicior  lent^f . 

-  E*t;  t i)  fi  deBaudi  noii  nifi  morte  expiari  pbflit ,  nm  jd H*-' 
micjdiavduimrioj  veI(i).fifur4deofiimofus»  defp^aitsMueatl'' 
4aet«fit,  ucomn&iji^^menifationis  ceflbt;  (^)fi  dolo  id  »^m. 
de  quo  mox ;  (4)  ftatutis  allud  receptum  apparet ,  ut in  pknsquc 
Germania  locfe;  "    / 

OBjVi.6)'qHo4foi:p!iuIffententia:  ©ttg(r'i|iftb<m@tt(ttl0WII| 
t(Untum^^fi^l^a4lttpert>m         fatia&toinondumfit; 
c  Rjssp^  (O-SeQtenmilkconc^tafuitinfuremfufpe^ 
ttintervenit}amaliuscafus,  Ubifiirfufpenfus,  fed  iterum  delapfiui 
eft«),de  hoccaljUtbntentia  non  loqioturt  jndequequsftio^  noviter 
emcfgei^raUaienteiitiadecididebe^      .      . 
j  Hesii  <0  l^aracis^^ufl^ 

^m  pafliis  ^ :  ante  bnim  oidfum  jam  eft »  c|uod  poena  noo  p^ 
ciieinjQ0i:te^9  ^Vf^v^-ii^^v^^  _  i "  ' 
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Obj.  (a)  L^.%  14M  ubiilic^  qoirapit^  dicicur/»#*//r^^ fu um 
deliamn^  imtWQmceiare.  Uiide,  fi  c^mrcs  concrcaacur,  i6li# 
fartidatur ,  alias  aclio  vi  bonorum  r:ipconim  \    d.  L  2,  J.  ^;, 

Resp.  Loquicurde  eo,  qi»d  plcrumque  fit  ^  plerutoque  aucem 
cft  maQifeftiis  fiir,  qusa  pcr  accidcns  faltemeftj  (^uod  »piensne« 
minem iavcnerici  a4coquea  riemine  dcpreheofisdL 

Qv,  IV.  QmnodoaBiovitomrumraptorum 
^^  ratabaHionefurti} 

f*v^*  I^^^^*  ^' '  Aftio  furcicft,  quiindo  vioiencia  non  eft  coftjunfh: 
inAmcsl  .  ^^"^  ^^  accedente tit ripim.  f  7/  f /#  f^ieceJ.  (i)  Adtio  furti 
^jripiiirt^'*!"^^^^^^**^'^*^^'^^^»  hQfcremperinquadrupluraj  L»  1.  ^.  U 
iM,  5,/  ^  ftfrr-  (})  Adlio  lurti  iti  duplum  &  quadraplum 
fncre  pcenali^  eft^  §.  /  /ir/.  d>  fkirA  fed  adio  vi  boiio* 
ruixi  rapcorum  in  quadruplum  concinec  cciam  fimplura  Sc  td 
perfecutionem ,  pr  hft.  l^t\hn. rapL  Undc  (  4 J  adlio  furci  gni vior 
quidemcft,  namdjturfnquadruplum,  &pnrteresinlimplum;  ti 
tota  paena  rapinx  aeque  graviseft,  ucpoce  cum  pneter  aiHonem  vi 
tonorum  rapcorum  decur  adio  fum,  quacenus  tn  hac  plMseft. 
Quin  in  eo  gravior  erir,  quii  criminala  quoque  jud^ciui»  ^b  lem 
minimam,  virapiam,  jocumhabeci  pr  InfiJh  '^      *     -^ 

Praxi  htffCj  quaededuplo,  criplo&c,  dfcunrur,  inocinafuntiquiA 
,  omnes pa£nx  pri vatae  Jiodie  ccllanc,    In  criminaii^dioiieliodicque 
intereft ;    de  rapina  cnim  ob  rem  minimam  a^itur. 

Qy.  V.  Jiicumbaca^ioneconcurrata&ofurti 

mamfefti  ? 


#ii.  vert) 


>  A  F  F iit M  A T V R ;  qiiia  omnis  raptor  fur  eft ,  L.  ga.  §,  j.  Jt^  fart  & 
Ci)  aalo  ^'^^'  ^  ^*  ^^^  ^^*  raptor  porcft  conveniri  furti  tit^tf  rnaiiifcfti 
fiirn  m§m*  tftione  vi  bonorum  rjptorum ,  item  ex  L  U.  ff.ikFuri.  ibi ;  fijum 
fifih        ile^crh*  iniluptHm^gerep&teJi^  iS vi hmrumagefe. 

At  vcrum  hoctancumeft,  quatenusinalteraphisfift*  dequo  cfl 
texius<?W?tf»/  inL.  uffyi  hmh  rapt.  *  ^m  aux.ailione^'  parm* 
Jes vel rei  perfecuconse alicer  non concu rrunc*  Uidfupi\ t'u,  dd OMg 
fu*/in*  Si  proimlG  quis  aiflione  vi  bonorum  laptorum  quadruplum 
confeoicus  eft ,  agitadhuc  a^^tione  furci,  cujus  quadruplumintc* 
grum  pGenaUefti  ad  idi  quodplusdlinhacadione,  nmiirumsd 
linplumpceme, 

Oast.  ( i )  t^U^ff  defur$. ibi :  fiqmegeriivihn&rumrapi^rtmt. 
eikmfm-iiageremnpQiefi,  '  r^sp. 


;.  R  B  s?.  Loqaitur  (fe  eo ,  qui  agfc  contrt  nptorem > .  a Aione  ri     - 
bonprum.rapcort m ,  '^  indeque quadruplum  conlecucus  eft ,  hic noii 
fbcelft  con(ra  eundem  age reftini  non  maoifeftt  ^  ad  confequehi^ni 
qlpplufp;    quia  du^  pcenalea  (emperinvicem  c^nfumunCf  fi.noA 
plus  fic  in  pofteriorj :      idque  cJari^^me  itft  ^li<«icur  m  L^e^l^ 

LiE.  XLVn.    TiT.  VL  ^  ^ 

DEtNCENDIO,  RUINAiEDIUM,  NAUFRA- 

G!0,RATE,  NAVE  EXPUGNATa: 

Qy.    Aiilkeatdiruereadesvkmtemporeim^ 

Diftingvo^:     r^/ignise<>pervenit>  w/oon;  iZ^cafudinieresdes. 
vicmi  poOUm  iure  neceilaris  defenfionis  ;t\eque  alt  eii  fit  injurisf 
quitaedesflei^uepericurseeflenc^  L.j.$«7.i&.    Nonveroi&(^ccafu«.        *     ^ 
V.  1nst2^t  jCtuSf  cjupd.tdmeixftudjo  aicerimiuria^^^ 
fidcem  exLege  Aquilia  ^o  ceneri  videan 

R£s F.  Imo  non  cftinjuria y  cutii  quia  me  defendbV  ttim  quii»> 
que  pericure  efTenc  xdes^ 

« .  ^  Nottigtcujiliuhis  r£i  cau(a  eft,  quam  Gxocius  L.  2.  r»/;  %:  ^^    iU  .  ^^ .    { 
Inaty    qtBifi]a.gniviflHnaneceificacerevivifr4iC)UsiUudpri£^  « 

p&m uciindi «   tanquam (i communes manfiil^c :     nam oegtnuiSb   '. 
''  luiquftmrarumcomihunionemfuifle,  negamusquoquei    eam>   fi        «   ^^ 
.  &jflec,  imcafunecefllcacisrevivifcere.  ^ 

,.      /  -    .  LiB^  XLVn.    TiT.  X. 

DE  INJURIIS  ET  FAMOSIS  LIBELLI& 
t^.L  ^mjurkKeMeJMaturdeMmjmcontume^ 

jRf  B  s  F«  Irtiuriajrdl  definkur m^^ijifr^,  vel  mfpgcte^   lug^ere  in-'  tMi$,p*u 
"^     juriadicicur,  .quicquid  nonjurefic,  L»  i.  $.  i,    Unde  oiQoed>  <($,  vcti». 
tidum;  ^uod  |»d4Xfttui)4^|ji^/peci^  re&ni  o^MtHKAft^mniria  «««mm* 
c^>  ud :    u  quis  reia^faanj.rsfflijt,  £  invico  dom«i9  l^ildjW^iHS.iiV-^J?*"» 
^   •        -  ■      Llil     ^    "  gredia»C^<* 

G0tt6B/l  JVR*  CONTR,  P.   Q. 


-      <W^'"    -V     C.    LimXtVn.-^iTiX 


.    gredhitur  9  qui  tohtra  jus  prohibetidi  dpmino  cmqpetctis  dgity  t 

quis;  cbgitiiryel  prohibeitur  teftari ,  m.  m.  c:  f^ffl  Si  quis  aTtqu,  tef* 

frBk.rielcpeg*  ^ftopnxxr^^  projicit  aliquiif 

^  inlO|;^maltcrius,.TL.  f.  ir.  /•    IdecnqW,  ficontra)US  fiftt,  quodid' 

cjvitiiehabet/V/f;!  mkMJopubli^ 

Specialiter  veiro  iniuria  re£le  definitur,  ^  qupties  afiquld  agitufi 
xitAttt  comtmtk6tfiztjh2pr.4^  uti»  fid^biior 

.     .    cbffratusargukur,,  fidebitorisabfentisdomusobfignatur,  I..*^^ 

fi^jufSbrjbo^  •  t  #>.  k  vcl  ut  intdoneus  reiiciniCy  con)  & 

idoneus,  Lfj[.L.if.  Q^iJkfsJ:ccg^    Sibonareip^dwtur,    Li;. 

§'i'»A  pignusejusvenditur,  C.if.^.ji.h.  debitordefignatgr,  (|m  . 

.    Aoneft^  L  if.  §.ii.  A;  lairreftuQa  i  exHacFedatio^  inr  jds  vocajio  injuv 

fia&ic.  fylodo  animq  iniuriandi  haec  fiant,  quod  intelligitur,  mt 

.  '       juftacaivila  adfit,    Li^.L2oLv^5*ii.Jeq.h:^  vela^sfiiaflatpri 

\  fitinjuriofijsj    tuftccmmfniftradean^  .;  ^ 

Qy^  U.jift^ciefia  Miniflriy  comitiumin  cmm^ 
^  perfpnm  e  c0hedra  dicentes^  injuriarum     ! 

teneantur?  ...     ; 

LpH.M.  njk  FpiRMATrRt    namlfdtum  quidemcftMiniftro^EccIefiff»  ii^ 

#^4.  verb*  •     gfei^te  vjtiaircprehend«e>    tion  vero  certani'  perfonam  no* 

«r/ cMVf.  minalire,  velitadefi^iare,*utinteliigi  poffit,  quemvelic:  hocenifll 

iM»^r«  }udici&officiumefti  fcertam  perfi>nam  utreamdamnare;    H^ 

autem  noneft  Judex  cpmpetens,  reus  non  eft  auditus,.-  caufew» 

cognitatV   "nocproljterfa&c,     Sane S^vatorvprivaum tintuinJid- 

mittitcommonitionem^'iWfaf//A.  XVIU.  i>.  \iS.    Idque  extra  onina 

dubiumeft  poftiJ,  /.  deann,  i^.  f  533« ^bcn#  i$^Lde  ann.  ^SA^ 

$.S>am{iab«r..  .  ..   • 

*   Obst^  ofliciumPaftoramefle^  coirjgerevitia«        -        .-  - 

H  E  s  F.  Non  per  m  c)d.um  in juri» ,  fe^  vel  ea  in  genere  repfch» 

^ehdo,  velctjmmoftenddpeccatorem^ .   •»       ^A;  /•  ^' yj 

Equidem patant l^uffyHpf-  ajTumumlnjuriaA^di hic cvidcntiffimc 

4>rob  ari  depcre^    Tcd  mihi  vidctur ,  fruftra  de  animo  quanri,    u|» 

'  a£lu  s  per  fe  elfk  injuriofus' ;      iiti  hic^      ubi  fines  bfficii  hotiOi»  - 

ex6edit.  - 

//^^  tgkur  omne^  poenat  iii)uriartim 'm  talirtimilrolocamlip^ , 


De  I)fX|rKH^^ET,fjf]^St*  LiBELLIS.  J^ 


•Jumy  velmaritm  ?  '.  J    - 

Nk o AT  v;ft>  '  in  e)us  enim  poteftate  ac  cuftod^  l^dnJRiis  rel  ma-  _  .^ 
ricdsdbneft.  '  ....  -  -,  ....  f^.'^^^^ 

"  Oth'L,H.%.g<hft.\hi'.    veluxoTy  denegmdtmnmerh,  .  nUttitm 

.  IIesp,  UxoribinonnMntii    fcdibaminjuriatpvVi|i4rcac«fCiun^#. 
miaritasnohpo^c  '.  .'      »   , 

:QyrJV..  itincmitiiven 
:      i       i    .        aHicnm? 

Megatvr;    (0   quiaproapIati6ddi<5HabaKo'c<Mnmiffi  lcgtiii^tf.^» 
:?/lAd<tehetfimi  p^rd«nonciaicipjnem&c,  lJiM.Cdefym*iMeff»  6^,  y*A. 
Non  vero  fic  legicime,  fi  extraiufdiciuw  ex  mero  odio  pro&racAr.  ^v«ri$s$  > 
(O  pei;te^c  expr.  'inl  sX.de InJur^  ubiis,  quialiicritnenhom^  .r'f .  • 
cl<fii^bb)icit    irttfa  annom  injuriarum  tenetur.  •.-.'..■.. 

*- t>Bj. "(0  '^•''^-  fdelnjur.  ubiiniquumdicitDr/,  condemti^r^-     •    -^. 
Ctlm  qui  nocertteiA  infimavic. 
'  Resp.  Supponitur  ibi  infeniatio  fafla  legitimo  modo,  id}.  co^ 

rtmjudice&c  Alitetfd*pondet51rr«v  &M»'5r»    :       :       ,      ■    '  - 
'•Obj,    (2)  publiceinterdTe,  revelarictimina.      ;..'.:     ' 
'' Rfisp;  Si  idnortfiatzelb  juftiti«/fedexodio  &Wttdiia»,'   n^c 
kgitimomodoi  injuriaeft.  ' 

■  GbnEOir. /. iVw. w.  G////. Ub.  J^O. m,httt)i,  apiid dhm /» /, 
^lComl.is.n so,Mynf.Cent.4.0.4,n.4.  Heig.^.}i,n.i4^  ;  ,"    .; 

Q^N.4nperilktminjttrimfmairyurmtiM^^^^ 

V}?qAtv»;  <0  P«  Lsii-t^deExttMrJ.  cogn.  «brnpnnifiper  tMt.f»g. 
JA  noftrum.deUaimi&  auchoritatem  publcaroTninmtur  digrti^^*^ J^ 
ta»noftia.     (2)  P«:text.expr.inLi.Ci.  ibir     vetennmtmes.^^^^'^ 
iffopimnmtikiaiJMafit,    iutd^iin.mj.  C.dcFani  lth]fbi-.   ^^«^ 
mu6veroUbellusalteriwiOpmonemnwUdat.    f^ujn  (3>->«.S.4"»Jt^ 

)tvia»Qii)fiart«;i8fisnisfie«^ i^JL..i< ..  »       . .  .'  .•  •  . ..- !    •  * ; ' 
Obj.  Quodfufpcdusreddaturilie,  cuioiminaobjjauntur..  --w 

. .  R»s»  Hoc vtfnre  eft ,  fimedttad in)uriam iilam  ■Tiittfnayilam  o- 

jHttt^t,  ideaimmetii,  depw*fcn«r*  wjimente,  fi»W^^  i 

.  Hincfva<kt^«^^;f.fiBw/.i4wi*%litt»«P«<»^ 


§^  ?  ^ "       Lr».  XLVH.^  TVr.  X.- 


I.V€tb. 


X«ti^^/I>  ESP.  A&io d^ur( i)  Prdftfria 3  exomniinjiiria,  tamreali,qua[n 
§66.ytth.  ^  verbali,  ^.yjnfi.)).  (i)  l^gh CdrnenJ exiahre^li,^:^  t.h.  t.    ^; 
ad  km^^  '^  "'Utraique  agictir  Vel  pimma/iM','  ad  arbitrariain  po^ham-iacof 
■"^^T  vel  civiliter  ad  injuris  sftiinationem>  aftari  praeftanqaiti ,  Swrf.ft: 

(3 ) '  Ad  TaBHodiam ,  qtia  agituf  td  revofeitldam  injjiriam  vcrbi- 
lera,  O.CP.2.t,2g.  J.  4^  (4)  Jusjretorfionis,  quo  ih|uria  vdbii 
iUm^incohtinentiverbisretunditur^  Ga$lUk2.0^  ipOff^^ii\^ls 
Ex  famofb  libello^  d^  quo  vide  ^fi.  fin-  Nervofe  hs^comnift  ex- 
|)lic«otui:  a  pa..Ps|r«nte  in  Hyp.  Inft*  b.  i  4-fil'  . ,  \' 

Qv^  VIL  -^  iifl^/^  m/unamm  aftimatoHadetwr 
b/credibus? 

^^■•^•fjquidem  a^Hones  pcsnales ,  fipecuniariteragitur,hiei:edibiJS(^^ 
^I^*  Ei  ri,  etiam  ante.litem  conteftacam,  certum  eft*  £c(J  enim  vc- 
^  fum  (it>  quodpoena.in  patrimonio  ai6loris  non  fit>  ihdeque  necc»^ 
|us  periecujtio  ad  hatredes  tranfire  videatur,  jus  tamen  poepaiD  pe- 
cuniariam  petendi  eft  in  bonis  agei>cis,  arg.  L.  94^  de  V..S^  Hojc; 
proinde  tranfit  quoquead  hsreaes%  ad  quos  totum  patrimooiuni 
defeendit^ $«  u  Infl,  ilePerp.(itemp.a8.Dn.Far.Di^^  de  Q^.  iar. 
ax(M.def.Se3^2.%AS.f^i4. 

^  Atexcepdoeftina6lionein]uriarum>  qua  vindj^m  periequi- 
Jiiur,  L.ii.  pr.  L.  ff.  %  4.  dt^i.  de  lnjur.V\x\i\&%  enim  non  eft  res 
^trimonii,  (eubonorum  >  per  U  2.  %.  4.  de  CoUaL  bm  L*  penuk  tn 
jidcSep.  viol  Sed  ad  exiftimatiohem  pertinec^  qax  in  bom  ooii 
eft.  Vid.L.2S.f.deInjur^ 
\  "  '  Bflcc ergoai^o hwedibns non datur^L. 7. Lf^  C.de  J?m  M 
»ifi  lite  conteftata ,  d.  L:  jfc  L.  \o.  %.  2^  SifuiscMt.  L.  139. pr.  L  '^^ 
\dc.R.  y«  quia  cmn  nonampUus  ex  deli^lo^  fed  quafi  ex  conri^ 
i^  per  litis  concftftatianem  inito^  poena  deberi  incipic .  Co€cej.  t 

Sed  aa  a^tio  injuriarum  seftimatc»ria  coiicra  hsredes  inmrianctf 
ibtur?     .  ;  ^ 

,Ris^F<.  ConctH  hacredes  ante  liteBi  conteftacam  nulb  a<^  p^* 
saib, ifdeaquenec/hacnyurimnnda^  hno.%  2.  Si  fuis  c(mt^' 
^k  h«c  quaauera^  a^^porDe^/ei^eft^.pWdij^  pceharaiKem  mor* 
tt  dMuu^iaQdptnt^^^^  f  oaia  |k>toft  deberi 


■-  ^^  •  -"•     ^r _, _: — -^" 

han:esp(£namfolverecdefuOy  i^uitamennoncieltqu^       ^^7«  Z)ii«. 

F4ir*  4*  Pi^.  &  2.  \.  g\      At  aha  ejus  acJlTonis  'ratio  eft  poft  lit^ia  \      \ 

conteftatam^  ranc  ehlm  quafi  ex  contnifttt  poeoa  debeto^     quii  a\  .  ,  ' 
partes  i^tentti^  jutllci^  fe  ftaturos  litem  cbhteftaiidb  bonripromi-      .  [\  . 

'  fere:    pQjus.eHfefhs  intcr alios  ihfignis  hiceft^  quodaAiones  alio-  .  ^  .   "  i- 
.  ^iil  tehq)oraiei  ire^dantar  perjpetus^    &  in  bieredes  trammittan^        -  ^ 
'  tur,    l.  26,  Lif.  L.jg.ffideO.  i$  A^    Idqueinterminisicatraditut  ,  - 

hiL.  lo.ffldeAtcuf.l^  ^iP\fV*  U ^^"t-  ^^^-  ^*  L»  ^*-  ^*  ^^  ^^^-  ^^-  i^      -    '    " 

fumt.h^*ctm6lt:.S^f^de0.fSA^ 

^V^.  Ji.  IBirehokL  W^.  1.  /n/.  de  Perp.  (f  temp.  aS^  €arpz.  L.  g^  iJ^^ 

.    Atque.iiabisjudicatumrefert(^^.i£iZ^.i8«»««^»C^i2^.i^^ 
i^  ubinocanteraddit^  haberi  litem  pro  conteftaca ,  fi  per  ddfun-  \ 

Auftf  non.fteut^  quo  minus  litem  inchoare  pofiit»  Carpz^  d.hn.zu     /    ^ 
U>iqueprsej[ud    Aliudpraqadici^maifertiR/i:i^/./2?i:^/^^^  -  '•         /    ^ 

Qv.V\YL./1na^omjttriarmeeft  . 

'   aiterm  exfiingpatur  T       '      , 

A^FFiEMAtVR;    niiilisconteftatafif  V^dqu.pr4eced.  '        lm,fm. 

•  Qv/  IX.  Antranfgens  deii^tiriahab^^  %k^^ 

AFFiRMATTn;  (})  quki in^criminibiiscapitalibustantum  trans-  fjan.pm. 
aiaiapermitritur»  1^ /^ C, ^  JVansaa. l^vff.de Bon.  eor.  (jid  ^^.  vt^. 
am.fent.mort. /Uf.cMfi^L.fm,ff. de Pravar.  utpote.ubiiuraignq-/^^^^  /  ' 
ibiQi:  ei, .  qui .  meoi  tanti  fiipplicii  ex  hnbeciUitate  htimana^  ctanfi-  ^^{/^     : 
giCy  &(angvinemquocunauemodoredimerecupi€^    d*  i"  '•  Coca,'^* 
mcem  hare  rano  ce&c in delidis  privatis.    Unce  (  z)  ^e  iUis  fal« 
xsm  difpofitum  legimus,  .  quod  tranfigens  non  habeatur  pro  cpar 
fti^  pccom\&o%.  I.  /.ff.  de  Pr^evar^  cuaiinbiiinibasr^iquiscau-  j 

'fi&,  «Kcepto  (ai^vine^  tnmfigoocem  provi^haberi»   exprefle    '  ^^ 

dicatuV  iQ  d^L  7«    Acque  ita^anninis  rem  decidic  Mynf.  Cent,  f.  ^j 

O.  2i.    Vnde  U)  etiamficinfemisv    h.7.deBuhl.ju4.  L  6.\.  i  da  j 

Hisy  p4imt.m/.Vul./upfiiit4kT^  Atqueic^inCu-    ^    "  '   -1 

ria^HalbeiAadichfipfb  ciMkfeilb  &convidio  declaratu^  j 

.ter,  quiGumxcia cranf^t^pofiea  vero  reOicucipnem  in  incegrum  pt^  | 

titt,  in<nila^(|^tli)»^  4 

W  Llilj  Qv?  '      i 


^        ..,-     ijr^jg^  .f i|,,|;,^..rHa 


^    ■  toriainjuriarma&io?: 

'■««•#*|.£Jbga.tvr  :  mm  (i;  tantuiprancor.5t  p(5uaj,anim,ir.cmijn- 
•''T***-  ;  tur;  n9iiyero(z)..Jvrimeorenunci6i  i^pr^HMytn-ClJpui 
wwSJT  ^^^^  interfit  >  injuriasviadicari,  Neque  t4>hi9!np»^i|s(rethiijen-! 
^,,  $  injuriaiii  LiCgibus  ilatutus  apparet:  ,  idqiieiiw^^tradvifttt^it-/ 
46r:^1>i>T0r.HJp.Inft.ut.deInjur.Str^vh.%i4...    :.'■'. 

Eademratioeft,  W(nnl>e9&ehut  ehianber.f^o(fen,|  Qlb((,0}M 

V  Qv*  XL  Jk0io  injtlriarum4fllm^orMJi»i(iftif 
ajmoutili}  Etexquo  tetnpBrecmrvt? 

^««•^j.TYesii.  Finiturannocontinuo:    nam  (r)  a^HonespracToricito 

6S.  ved».^  anmix  efTe  dicuntur,    quia  Praetoris  imperium  annuumjfiiil» 

fj?  J^*'^.Inft.4ePerp.f$  temp.aSl.  udigtnirhicarimjrimpcrifaMltifiuBJ 

erdt,  ita  etiamaaidlnes.    (t)  ?al:s.C.b:Mt  ' fStexnSemti 

MxetSifi  .AdA<IV*^..temp>us  ii>>.con^uocpfflput^rVIei$eiif4iein> 

Xa)  Indubio  temp<|simeUigiturcontinuum.  Z>.t.Ci/(?/J?r.Z./C^ 

.  ^,         X)/Aj*.  quiaprafumiturid,  quodnaturafeeft.    Sed&  (4)  dilatic!- 

"^  '      ,  nummateriaeft  atnpatanda,  £.i.jpr.  C.deTemp^app^     idqttc  (^ 

^talk^ainwJHtrih;,*. $.  ^.  G»r^ P,*. qu,f7'*t'  ^MMK^^f  "• 

•  . .  V     .  if.  Hartm.  L.  49. 0. 9.  Clar».s..Sent.ii  in/Mfia^  ^elidvi/.L,  u  ct  *  "• 

Bd*apudBerL?.s:cdncl.(fp.^.i7.       -  »> 

>'  '   €>  B  j.  ( f )  Quod  ki  omni  anndi  pneicriptidn^  aanos.  iotelKgs^ 

-'■  xtSa&^i  L.  *.  9*>i>  ^«  Iton.  rafi.  U >4f $.«•  ^odmet.  cattf^i.  x  M^ 

'-Perp.fftemp.aa.  - .   » 

'     RESf .  Imo^m  qtdbusdam  ialtem  cafibui  nunis uf;piis  inais.eK 

*      in^vot^mwitSty  arg.L;4.tdeR.^.  V' 

'  rHa^enustameapoteft  didiidtis>  uenon  .ciirfat*nifl«  temparei(> 

4Adfle,feuqtiofdtf  mjuriamefleiibtam;  (i)quiatanorantire^; 

iiternoiicurrit^aiifialispnefcripdo,>L.j;  Q.i^am.  adhmm4: 

'■'    ibi:    habtt!ifii^*^i'0.dferjim^Jttiikmty^exait$4im 

l..i.pr.J:QiMordQiHpopf^I^to,de^:(pif.^C^ 

raltcattf.  ubi  iiec  tmpas  intenkintndQB  appdladoofe  dimt^oo' 

lanti.  .Conf.  L,  i.  4,  7-  Qsmid.  appi.    Ita  nec^x  »eiife»a&<»* 

redhibitoriaeignoraadcurrunt,  L./AJrw£Jf/.£^    Nam  (i)!''*' 

^ripdoeftpoeiMiie^eiitue»   L.i,ff^^itL:^fuc:^fiC:iipAm>^ 

.  du«  fiuie  ci  iB&rri  aedttity  sfi  ^cfcity jflt  pi«Bttliiribiy»^<i»tf  5*1 


Db  lNjifWi«nEt  FA*io«»T.raELLi&       \     «jy 


tiuinTilqitireretfe^uic    Accedit  (3)  quodin a^onibus,  qii* fimt 
iiift&r  ihiuriarum ,    &  anno  qupque  finiuntur,    annus  non  curr«» 
,  lilfiaclfei^ientiir ,  lidnVAionedei^^^^  h  i.f,  ff.de  ^  '' 

tbfuffm.  ica^dfio ,  ^uoc}  vi ,  aut  ciam  ofo  )ufhm  ignorantiam  ^  etiaoi  . 
pOft  anrium  inftitui  pocfeft,  L.  if.  S^  4-  (^O.Qnod  vL  Eaque  feh* 
tentia  (4)  communiseft,  Berh  d.c  69.  q.  if.  Struv.  k  th.6f.  Mynfi 
cent.  f,  0./.  Car^:Pi  1,  qu.  97.  n.  zo.  ubi  ait  per  Confi^  tleS.  Vf^ 
C\4jf}Qmiti&ecffhme&t.  Fach.lp.c  dGaii.i.Ojos, 
\  Obj.  (ly Lfx:deiyol\  J5»i^/.ubiaftiodoUinti:abienniumfinitur; 
ilndmentodoll  eofnmiHi; 

Resp.  Quia  poft  biennium  fupereft  ailio in  fadhim  contra  de-» . 
ci^tenceit! ,   L,  i%  L  :?p,  deDol  maL^  ubi  ratio  ceflat  in  injuriis  v    ibi 
enimexftinftafemelaftione*  nullaalialupereft. 

Oftj.  (3)  L//.  inf.C  de  Pr^fcr.  long.  temp.  LrpStff.  QuerMi. 
ferp.am:Lil.yj\mft.diVr4efcr.30.ann.  .  -i     -: 

R  E$>«  Loquuntur  de  longb  &  longiflfimo  tempore  ;    hbc  cur-^  ^ 
_  ritetiiam  ighoranti.    / 

,     ■  QV.  Xy.  ^«/«tf^^^  r  ' 

BmtdS^ti^kBefi.Part  s.c.6sn.^pfeq.^^  W^r^  ^, 

crimiiVahtdr  t   If/fo  cafu  procuracorem  intervemre  pofle^   •2^i^ve^« 
m  $.  2.  U  17/5^.  ^.ff.ie  InJur.L.  %4\i.ff deVroewr.  nonMc,    Lfman ni^m 
-e.  de  Injuf.  '  Na^m  cHrocurator  (ubfcrfbebat  in  poenam>    quod  n»»  p^Hmra$§* 
mb  iacere  poterkt,"'  cum  nemo  iic  membrorum  fuoram  domi*  ^ 
m%X  L.fi(Xdi^AeeifjknSiL.fc  de¥tm.L.f.C.K  • 
(  ^at.    (iy -fi  fit  pcrrona*  Hluftris,  ^ ^ L:f  C.  h. S*  ^.  Inft.  b.  Pin^h^  \     ;. 
M^. '/.  »  i;.  Berl  d.  c.  ^.  «ji.  •  (t )  Si  utuntveriiras;.  tUmSyn-^   . 
licus  ttdmicticur,-  iWy^  cent  4,0.7tn.i.feq.f^lataDd.  4^dBerl'  \         / 
.  ^.  c.  6S'  n.  34,    (3)  Si  (int  perfons  con)un6tet  harum  toim  mter«-. 
^vP^gii^d!qu.it.n.'jo:Be^^^^ 

Hodie  putant>    procuratorem  in  criminalibus  femper  admitti^  / 
qutaratio4lib(cr»(itibniicefl[att^  Carpz.  P.  xqu.^f.  n.j.iffL  Brunri. 
imdrLfC*  h.  M^ef.  C.  y  A b.  tb. /3.  Treutl  P.j,  D.jo.  tb.4.^ibi- 
queBach. .  Atii  diflenciunt^  Rst^cbb.  P.  a  qu,  7.  n.3f^^y^.Berl  dti' 
^  i9  ti  ^-  ^<i>^  i  'itvThuiric^ia  id  itfr obdnei^  >  tic    Pienius  tociirQ 
hanc  qim^ftionem  expUbaVijftj^i  i.j»^ /. '^^^^ 

^.  Xi^\^^iielmri(iflg^pdjil^,  ^ubifcripta,  fif 

../mhifimtfieji}. 


'      .     ■  <4«         -  'L.ni^XLV3a.-T'nV;58«r...f  ;.a'       '     -> 

..        -  -   ^  ■       I  ir  -  .  -  ir~       f      r-    ■•■^M^^^Mta^aM^^ 

/  Uw$.fn^  D  Esp.    Difting^  folet  inter  a^cmci  sx  dcli<ab..cinJesi78fqu«! 

f^*  vcrb,  tv  criminalem  perfedutionem  habenc.:.  HAS    utrobique)  tam 

'  •^fl^jto.  "^^  deli6lum  confummatmp,    quam  ubt  inchoatum  jeil:    L  h  C 

Jj^^^/  Uhidecrim^  Laut.  tit.  iie .fud.  paf*  ioy  Brmn,adlf.i  .  t;LL  AS 

tancum  in  loco  deMl  confummatt >  ^f *  ^.  L /4  £tf j^^^^ 

ri  pofle,  a)unt.      Atque  ex  hoc  fundamento  etiam  injuriam  rcii* 

Scam  tantum  inloco,  ubiinfinuata  eft,  vindicari  poile^  defendtc 
Vr/.  P.  ^^dec.  igi.  (/  DiHt.  d^  L  (Carpz.  L.2.  He^.  %6.  >f,  ijj.  t$  PreS^ 
.       Crim^  P.. }.  qu,  vo.  n.  if.  feq.    Non  vero  in  loco ,  ubi  ^ibens  in]u- 
riasevomuiCf  -.dd.  LL.    idquegeneraUpraxijf;^CjpptumaitCr/& 
.        Proc,M^j.art.i.nsg*(^Jeq/dRe^.zf.n.2^ 

At)  his  non  obftancibust   contraria  fentenriay,  &quodjocus 

fcripturse  seque  fit  locus  deIi6B»   rationi  Juris  convenientiorcft; 

nam  (i)  ptr hanc  ipfam  fcripturam  fama  alcerius teditqr^  ^deivjue' 

ibi  jam  fcribeiis  delinquit;    eodem  modo,    utiillef    quicsedem 

mandat ,    ex  hocmandatq  obligatur ,    licet  alibi  e}us  lexeaicip  £h 

^fit.    Sed  &:  (2)  fieri  poteft»  uthaecinjuria  nunquam  inuauemt 

«bfencii  forte,  quod  nuncius  non  deferac^  nemo  tamen  ne^^i/i/O 

injuriangi  vere  commiflam  efle*  ^  (3)  Aliud  cnimreft  tnjuria)  jfiud 

injuris  nunctatid  >  ud  flirtum  eft  •  etfi  dotnjtt&iioti^fic  nuiK^iatuiB: 

..     nequpnunQiatione{)eccaturj  (edicripturav   Aiqueit^  ^4)  A^^' 

^  *  ore  injuriam  abfenti  dicat,    forte  Cajum  furem  efle^    cric  iDJucit 

etiam.,  antequam  nuiiciettir  CajOb    Denique  (f  j.vcuft)  iniuriaco^ 

.  pta  fit,    verum  utiquc  cft >  criminaliter  inde  agi  in :eo  loco  pofTe, 

:   L.  i.  C.  VbidtCrim^    Eamquefentcatiam,((S)  defendui}C^> 

d^Exc.  P.  9.  c.  I.  yi.  2ji.  Anf.  M^tb.  de  Crim,  L  '4g<tit^  rj.  c.  i.  »•  fc 

Brunn. Procin^u. cj. n.  14. BartiL  Ex.jj. th^ jp. (g^. ;  Atque ica .(. 7 ) 

inxancradi(3orio  decifum^  in  Curia  Halberftadien|i>    iac|iufaHfli 

^   -        ^(Bittwen  &dri  5Jgcbttr|/ concra  Q)aui  •^«nrf^^^    d,  if.  Scpc  z6$.* 

d  a^  jan,t686*  •    i      .;         :  ^    ;    .'» 

t)Bj.  (i )  quod  non  videacur  aonfurQmatuna  deli^tttmi  ^  9^ 

elafeturpernunciuni.     ':  *  ,  \    .  i\  :■  -^     .1 

R£SP«  (i)  Imoeftconfummapimi.  fednoncbnciaKma..    > 
Re sp*  ( i)  Etfi non  confummatunljeft tamei>in h^amm^^ideofmic 

ftnquam  de  coepco  delid^ai  quod  aeque  deli^Slum  eft»  agi  p9(«^; 
Obj.    (1)  argujnentuma.coijpcaftu,  qeiperfe^shonefti  m 

inlocoi  ubiliteraerccipiuncur^    JLaut^pOi.m.  \    - 

.   Resb.  ImoinhocipfbnonconvetuuntcQajenAus&deU^^ 

aam  antc  confummationem  contrafhis  hon  eft,*     nec  ufrius^^ 

confenfus,    fedmeri  tfaftatus  :  'Atafiteconfummationefndeli- 

'    4l(im)ameftf  iUcibiutriusquecoDrenjrv8rcquiricuf#  OVt 


j 


Dt  In^juJlHs  E.t  FAK6§lxLlBELLrS.  <# 

mmimm^mmf         I     Pin    I    '       '■  — wiMJ^i   ■»■■■■    I—  ■■..     ■  ■    ■■■■■t    I    ■  ■■"" 


.  Ob  j.  (3^)  qubd ia & /.Cr  Ubidecfim.  cahttiindecriminibias.  qt» 
legibus  auc  excrd  ordinem  coercencur ,  afleracur  %  perfici  deliere» 
^\  commii&  vel  inchoata  func,  vel  ut>i  r^  reperiuntUf^  Seciik 
.er^  videcur  in jdeii^3  privatis ^  quile eft  in|ima  f  laut,  i.  U    ' 

IIesv*  Pubiica  &  extraordinaria  crimina  a  prtv^tii  hic  nort  di*^ 
i^tiwvuncuF  ineo  %  quod  ilU  tantum  vindicari  po^nt ,  iibr  inchoa*  « 
n  uint;  nam  hoc  «que  verum  eft  in  privacis  deliAia,  oum  nulk 
ocia  difiarencis  appaireac,  &  unac^us^ue  pars  deli«5Ei  Vdrtrtn  ficde^ 
It^m^  ilvepublicum^t^  fivepnvatum:  fedin  eopubliciafffif 
yac»dtlffimmC9  (|uadracioneillorumreuSG<»veniripWQk>  itbiifV» 
imiisur y  d.  L»  h  Secus  ac  in  privacis ;.  ntm  racione  iliorum  pubtt^ 
ceincereft^  nedelidav  qusecurbanccfanouillicaiempublicamf  mt^ 
fieanu  iuapunica  >  qu^  racio  m  pri vacisceuac ,;  im^  tiu  de  Jud;.  fd^ 

adpmnmpetumrimyffcoif^  mortiioredi 

'    deturtaredibutaBoris^vekontrarei^ 


Dxxkm^lk^fimef^  liteconteftata^ad  l^^M- 

feBikampipctmiaaanvfimtfV/>rragatnf ;  atfimmyi^ri^^ex^iniu^-f^^'  ^^i^^*  ^ 


esbctbearrixmefDJprQfequinonteneri,  LfS.  AdL  fuL  Mf^.L.  6.ffi 
ABuikjadMio.ff.adSO.  lutpilt  utiinterminisitadecidicAnm»; 
Cnti  f.,dec.s^^   Ac,  fi  velejos incereft,  forceratione expenfaruiin 

^as  a  reo  repecere  Ttilc,  «itenusconcinuareprocefnim^,  !vtl,  fi 
«crimenfitpubltcum^  ex^ncegro  reum  accufiire  poceft,  L  4  Ad 
^*.  TkrpilL  &#.£.!».$.  z.fd^Auuf  L  4.  C  Si  reuT  vel  accujl 
ConL  h.  u  Lu«/c  C  de  Ahi\  L  n  C  de^  Gener.  ahot.  Alia  vero  quie^ 
ftio  eft »  an  reus  expenfas  ab  aaoris  iteredibtjs  repejtere  p0llit  ? 
j9eg^^£irmir«  d*  Det.  p.  fedego  omranopuearetjri?  ceneri  ha> 
4H»deff!ve(caiictnuareprt>ce(rum5  velexpenfasreftituere». 
QwifienimvfeASi  fecaHimaioieaccufatumenQy  probareveK 

,lot>  vd(celivkiccimt<^QOfip^   fiine  hoccafu*hnpenfie,  fa6lo 
iiit]9Utkt€Cii]fi9ori8!<i^  ab  hujus  hcredihtts  rdficuends^  . 

-: '  Mrrtmm  erunt) 


4^%  LiK.  XLVH.    TiT.X* 


>»erunt;   hacenimobligatioinh«ec)amdefAin6tiboDiS|  6L6ctaai^ 
.fitacilMpredes.  ^    ^ 

'  :  DE  REI  Hieredibus  idem  diccrtdum»  Nam  crimen  &  |>ana. 
reimorte  finiimtury  L.  u  L,  t.  C.,S%reusvelaccufLi^\^6:de  FuhL 
jud. LJ.ffA^LSuh Maj, L. tu. de R  y. adeo ;  ut acculator tuto defiftar, 
-£.i.Jt;.  Sijreusvelaccuj:  L  \s.  %,3.f.  AdSQ.  TurpHl.  L.sSffflde 
Accuf  Indeque  lite  exftindla  accufator  fruftra  convcniret  hatre- 
dem ,  dd.  LL.  Neque  hic  aliquid  operatur  litis  conteftatio  >  etfi  id 
putentDd.apudG^rpz,  h^jRe^.jp.  n.  4.  &apud  Dn.Par.in  Drjgr. 
de  Oblig.  hair.  ex  dej.  deltS.  $.  32.  Non  enim  poteft  ea  in  criminibus 
pro  quafi  contradlu  haberi,  cum  necpoflintprivati  contrahere  de 
)ure  pnblico,  feu  de  crimine,  cujus  vindi(^a  &  pccna  ad  rem  pu- 
.  licampertinet,  L.  27^%.  4*  Wde  Paff.  hic  vero  agitur  de  pcoif^ 
.fifcoapplicanda,  Dn.Par.  d^Di^  th.  sf.f^ig^ 

Exct  (i)    Reoantelitemconteftatam  mortuo,^    comio^  per- 

^cutio  etiam  contra  heredem  inftituitur incaui&  majeftatis,    L/ 

^  ff.  adL^uU  Maj:  repetundarum ,  L  29.  deAccu[.  L  «♦  AdL,  $ul,  r$- 

feu  pecQlatus,  L.j.  Adl^  Jul.  pecul.  derefiduisi  d*L.f.Dn.Par^ 

d.Dmtk)fXarp7:.L3,Re^.3g^n.9^Jeqt 

Idem  eft  (  6 )  ii  quis  mortem  libi  confcivit  conicienda  efusm  odide* 
li^i,  quod  putdicationem  bonorum  inferc»  Z»  /.  C  &  reus  vel 
acctif.  ^.    . 

.  Sed  &  (3)  harres  tenetur,  quoties  aliquid  ex  criminead  eum 
peryenit,  £♦  ii.AdL  Orn^  defaijL.s.pr.deCalumn.  . 
*  E X c  (4)  Reo pq^ litemconteftatam  mortuo >  ejus ha^reyrBtio- 
neexpenfarum&damnorumtenetur,  indequeliexcipiaty  criraen 
hecprobatum^  nec  reum  defundum  convi^him  el&ff  aAori  cri* 
minisprobationem  fuicipienti  refpoaderetenetur>  ut  eoprobato 
^pareat ,  num  reus  crimen  commiferit ,  adeoquenum  harjes  ex*- 
penias  a^ori  reftituere  teneatiir.  De  impeniis  anu  litem  conte- 
fiatam  iaiflis  haeres  non  tenetur ,  .  quia  nulla  a^io  injuriarum  ds^ 
rur  contrahsnredesante  litem  conteilbtam» 

Xf)  Sietiam  in  criminibus  certapoena  pecuniariainienteniTa 
expreflaiit;*  hanres^  praemortuoreo>  reaffumere  prooeflhm»  Sc 
yoenam  in  (ententia  exprefiam  fol  veretenerur  ,^  L.  lOsff^de  Accuf 

At  quid  ii  iententia  appejiarione  fuipcnfii  iit,  &  ea  pendente. 
reus  moriatur  ?  Cpmmunicer  ^^v^^  reo  pendente  appeilatione 
inorcyo,  finijrijuaiicium,  exftingvicrimen,  ceiFarepoenam,  iiide- 
quehsredcm  ex  eocrimineampIKis  convemri  non  poiie,.  Carpz. 


De /n/urhs  Et  FAMoiis  LtBELLis.  '  ^i& 

ta*  i.  R  ejp.  j8.  n.  20,  ^  z^^  Mynf.  C*  r.  OhfpsAt  duo  omnino  diftingvenT 
di  funt  cafus :  V  £  L  enim  poena  corporalis  in  fentencia  eft  expref';  ^ 
iiii»  ecii^ipublicatiofoitebonorumcohxreac;  V£L  falcempoena 
pecunidri  a  verbis  fencenciac  concinecur.  Illo  cadi  vera  eft  illofuia^ 
Do6lorum  feiicencia ,  &  morce  rei  coctim  omnino  expirat  {udici* 
um  t  non  i^^^ccafu.  Hsec)am  diiferentiadifercis  verbis  cradicur  <  i) 
in  L. «. pr.ffl  Si pend.app.  ibi:    fiverofiftivelalierius^  amtra  qne», 

fpeOattmefi.  interefl,  h^rescauJastfpfellationisreJJereneceJ^haiet 
mox:  nuUiusauteminterefiy  veluticumfineademti^mhn^umre^, 
legams  efi^  Namfiademtis  bonis  relegatus «  vel  in  infiflam  departattfSp 
iselinmetallumdatm ^ovQcationeinterpofita  decefierit^  Aiexanderita. 
re/cripfit :  Quamvispendenteappellatione  morte  rei  crimen  exfiin£tum 
fit:  datd  tameh  etiamdepatteiomrum  ejus  fenteritia  proponitWf  ad- 
verfUsquamnonaliterisy  qtdJuccefiionisemolumentumbabety^btiHfrt^, 

"  ^tefi^  quamfiinreddendi^caufisappeUationisiniqmtatemfententi^de^ 
iexU.    (i)  inL.  j.  C  Sipend.  appell,  ibi :    Siis^  quiademtisho^siH 
exHiumdatusefi^  appellaverit  ^  acpeiidente  provocatiane  defunStttj^x 
qstamviscrimeninperfimaejusevanuerit ,    tamen  oaufambm&^um  a^ 
opertet.    Nammuhuminterefi^  utrumcaoitalisp^airrogatabonarea 
qmque  adimat^  (^quocajutmof^eejus  exftinifo  crimine^  nuUaqu^fiio  ^ 
jitperejjepotefi f  )  anverononexdamnationecapitis,  fedJbeciahTrafik 
Hrfementiabonaaufifrantur:    fmcenimyfubdaSoreo^folacapitiscau^ 
faperimitur^  bmorumremanentequaftionfif^c.    (3J  inLd.C  &reUs 
velaccufvtxC    Smautemrelegationis pcsnamfufiinuity  ^inpartebo^ 
narumdamnamsappeUaiumenJusefiy  etiampoflmortemtejus  nihiiomni^ 
nus  appetiationis ratio  examinabiiur :    cum  defideretur ,  Utrumvdteat^ ^ 
nec^, "^particuhirif  publicatio^    Accedic  ( 4)  ratiohujusdiftindlio-' 
nis :  HMi  priorreafu  cercum  eft  y  poenam  corporalem  exftingvi  mor-^ 
tereiy  etuin  (encenciaeiiiamdecerminaca  fic,  L.i,  C^  JSt\pend\ app.  ' 
L.  10.  de  Poen.  d.  L.  ulf.  Ad.  L,  ^ut.  Maj.  f$  L.  ult  C,  Sireusvel  acc^ 
iadequeeciampublicacionembonorum)  qusepoens^cohasrec;    e« 
iusque  neoeflaria  acceOio  eft»    &  excraeam  eile  non  poceft^  -  ex^^ 
tingvi  neceife  eft  1  £.  2^.  de  Vm,  L.  u(t,  Ad  L.  ^fuL  Maj.    Ac  pofte*^ 
riori  cafapoena  pecuniaria  coepic  iam  ex  fencencia  deberi^  <»)fusque 
C^gacio  noncorpori^  fed  bonisinhaereCy  adeoque  nonexcru^^ 

.  ne»  fed  ex  fententia  petitur;    fentencia  enim  non  minu&i    quani 
Gontra^his  ^tcui  iuis  tribuiCy    &  fic  hic  qus^dam  juris  commntiitio 
jbbeft^  undelus^oacc^iiricur;    eoquehac)am  defiiceffeinbo-  ^ 
msdefua^^  ii»rfisgu^plu$fiiohabet|  ^.  ^I.  de  OJf.  3^^S'^ 

-  ^i  .  4      .  ^  ^Mmmm  j  L.^f\ 


HJf^  LiB.  XLVIL    TiT.  X. 
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U9»7,de  %f/Diu  Psr.  m Dij^.  de  OUig.  h^r.  exdeldef%s-ns  ^ 
^.  $.  34.  Acque  hoc  joi  mteniiihis  naafrur  in  L.  u.  ffl  de  fm^ 
Lipec  vero  fii(jpen&  ficper  eppeilicionem  lllaletitenM^  HDn  tmta 

.iftfublati^  fedpoftesaoonfirma^recrovalec,  Lsf^i^hffidei^ 
fm not,  mjfm.  L.  ft«C  deRekcred,  Dn,  ^ar.  d  Oijp.tb.^    Uodefi 
veneficiiaccu&ray  eoquehaereditatisindignarepucaai,    oumadDr 
non  obtinuiflec,  &prbvocavic,    incerimdecemt^  h«esacciite        | 
ft^cipere  defenflontem  defun^lte  cenccur^    fi  fifbis  probare  vdiiv       1 
lcelenshflsr^icatemefiequaefltam;    quia  non  de  pcenaagitifiry  ied       « 

^  der-e^  'h^^defmr:^.    {Atqiiehoeeciaminexctaordinariitf^dbe&  .     1 
^s  ica  obttnere^  &  mionibus  &pr9e)adicii8  probatDn  Par^  iUd,        j 

-  NecjueoBSAT  (i)  L./.  f.  dePuU.jud.    idii>  defim^xeo,  ptBt        ^ 
jbaindiftini^^exilmiftadicitur/ 

Resp^  Scil.corppralis:  iecus(ipecuniariafit,  haecenuniex{nffi| 
^ia^orireiervatur.  ' 

OaaT.  (2)  £•/ ibi:   fiquis/amcapitdRpiBnaveldefotUM^        | 
ianmmus^ffky  appellatiimeiMerpoJkafiinJt^enfi 
^mSmeftcrmMmarteftnitumi^.  C^Sireusvelaaujl  ' 

Resp.  L6quiturdepcen3capitali>fecusvero»iimpaneaibQM» 
rasn^ondemiiacusiic/unidexprelBsvi^rhis  | 

pBj.  (3)  qupd^nrencia  &pQena  iioi>  habentemSumcon^ 
^  femmatum^  fifueritappellatum;    quiaappeilatioreduciclitefBad        1 
ibcttmt  in  qup  fiiit  ance  litem  contefl^cam :    quin  prQm<;ation]»      *| 
remedio  extingvi  condemnationisprununciaCfOQem^  expKfietnh 
^Vix\xxL.iAf^AdSCt.TuTpilL 
R  E  s  p.  Verum  e^ ,  fententiam  cum  eile^  n<m  ta|ere«  at  jjps  Cb^ 
^  Ventuale  aliquod  ei  ineft ,  ex  quo  parti  vel.fiico  ^iib  oucficiiro  ^Ot^ 
qup^ue  eincir 9  ut  dt&iniflas  eventuaiicer  plus  fuo  hawac;    unde 
teres  (juoque  d>ligatur.  Scd&iii  allegata  Leg.u  $  /  ajptur  de  cfc 
'  fe^  ubi/]!eoprovocanteadSt)perioremJudicem,accu£^ 
ludiciiim:  tunceniin  verumeft>  provocationisremedio  fVQnttncia- 
»2nem  condetnnatipnis  penitus  exCtir^vi ;  non  enim  vaiebicea  oc 
die  prtme  ieotenci2>  quta  iufpenfa  eft^  nec  primam  iententiam  ; 

Juia  fecunda  noneftiecuta^  iedantequamea  fecucae^,  accuiatO0 
eifitit.  > 

Atq|uehbicihiuitatOf  cttif^  pendenpe 

provocationemoitapy  e^  h«eaesadpcenam^ndemtiarifuntiil 
tau£i  Wtt9ai«»n^p(i)ii«9/  ci»iciA^ta^(mCmrdiig.j4a.a686« 
-  -.1  ^  i £qui> 


;DrlNj\rjt]|is  £t  f  jimosis  Lib£lli&  tf4f 

Elltddem  injoonaradi^lQno  acriter  hcc  res  oKm  agicata  fiiit  iti  ^ 
Ceria  Halberfiadienfi  in  caufa  M  ^tiffHOutltinbux^j  &  fifdii 
«ontra  ^dftti^blli  /  i^i  reoa  per (ententiam  ad  cercam  poenam  scd^ 
fureorum^Ondemnitus  fuitt  ied  inteiponca  leuleniaotie  mortetii 
obiit:  ac  tum  quatuor  conformibus  fentenciis  jui^acifm  iPui^f 
iiiiortee^apoenamcef&fey  (t)  aGriphiswaidenfibus^  d^  8*  Nov^ 
1703*  (9)  aFrancoiiirtenfibus»  d^^g-MfliW  ^7^4^  (3)aRegimipe^ 
d*  ij-  Jan*  1707.  (4)  a  Wuttzbergenfibus,  d^  21.  Marc*  1709«  Ve^ 
svm  Qom  &  in  apert iffim^»  Juris  ranones  &  expreilbs  cextus>  qui 
nec  t  partibusy  hec  a  Judice  obfervati  fuerant>  iUidant  hstc  pnee* 
)«^^>  vix  e&f  Ut  ea  fequenda  efle  putem  f  imprimis  cum  in 
contradi^orio  contraxium  prsrHidicium .  exftat  Neque  enim  ex« 
empUl^f  fed  I^ibiifi  cft )udicandum« 

criminalisdetm^coittrabieredes^fideji^^        ad . 
expenfas  ^  damna? 

REfP.  Licdtreocriminis  dcfun^oexftingvatur&crirten,  ^ 
poena^  tamen  adrerfus  eius  ha^redes  de  damno  &  expen(k 
agi  potc^  >  Kam  cUm  ilic  in  ca^  fuerjt  a^onift  intentata» 
damnique  inde  dati^  fa^o  eius  aliquid  *mihi  ^bdBt^  qooJ 
Ipfumreiardrecenetor :  adeoque  hajlemlte  ex  patPimonia  fik)  de- 
het^  &  hflDp  oblig^o  cum  patrimonio  defertur  ad  h«r«deA.  Id* 
queitatraditurinlr.i  C  Sipmd  app.  ihi:  ^uamws^^hifm  iHferfi* 
mv^^^^^>  ^m^^fim  iMortm  ^hpmesffc.  L.  im.  ibi: 
/iverofifiivfla/wiuf',  comraqmmappeamumefty  mterefi  (gi,  Jf  il 
pend*  app.  L  7S.  §^  ifai :  necaUudJervahfur iniitisfiimikus,  f.  de 
Jiegz.  Conf  L.6.ff;.de  Pui^i.jud.  Lfi  fde^iip.^.Beri.  P.fiS. 
70.  n.  2i. i^.iifiq  Auth.  Fab.Ctit^exden  def.  dt.  D».Pdr.Di£>,dt 
iJbl  b^^eocdel  deftkif.  

Ob j-"(  r)  Qgod  liaBredes  3e1an6li  expen&s  contqmacias  folvere 
Tionteoesintur,  L  un.§  fjf.  Siqai^jusdic.  nam  contumacia^ft 
deliAum,  quodhittredesntfrtobli^t^  5.  i.  infi,  dePerp  i$tefnp,JlOi 
Carpt^Proct  zifort.in.y.tffia/^ 

R csR  ( r )  Non  ta^trimur  de  etpenfis  co Atuniaciae^  qu*  fifSd 
idea,  qaoddefunfl«s|usd?C€ridndnobteW]f>eftverit^  debentut, 
de  <^\o<&d  Lun:  fed  de  eixpefrfis  ex  inffitiitb  contra  reurn  pi^o- 
teflli  oitis,  cjuefiffco  velaAtori ifebeftitor,  rtoti  tanquam  pc^ffdi 
Ibd  quia-e^nabter&dartij  chiij^  perlbilatti  hei^r^  fuftiiiet  & 
^-^  Mmmta-3  *  '       tejf*^.  • 


<4«  L:iB.XLm    Tm  X. 


;  iepraden tat ;  fed  &  (i )  hstc  ipfa  pG&iia  contumactas  in  hg;re<ks'quo- 
que  traniit^  ii.ea  per  feiuentiaiR  vel  caufacognita  deterrninata  fii*  '        j 
crit  •  vj vente defundo.  Vid  qmpr4sced    Atque  ita in  contradi<3ark>  ^ 

>udicatuiii  eft  in  Curia  I^alberfladienfi^  In  caufa  t)er  ^ftttcm  tnnr 
31§eburg// contra^qul/^cncfen^  d.  ijg^Jan*  i68«.  i 

Eftdem  quoque  fere  ratio  eft  in  fide jqlfore :    hic  enim  adproiiiit- 

^t^dj    quod  defuniSus  debet ;      quoties  ergo  hic  obli^tus  fiiit«  \ 

toties  quoque  tenetur  fidejuflbr^    At  diftum  jam  eft,  aefun^mf         1 
^d  expenfas  litis  &  dai^na  obiigatum  fuiiTe^    Fab^  C^  L,  4.  tlh  »»  i 

fertotCurpz,L.).Refp,ii.n  24. 

:   Keque  o  b  s  t.  ( 2 )  L.  2  ff^^ud.filyl ibu  cmt litemmua nuUaresfft^  | 

i^Q  conjiat ,  Jldejujfores  ex  fljpulaiujudicatumfolvi  nmteneri. 

Resp-  At  lis  mortua  non  eft,    quando  de  expends  &  damit^  1 

contra  defun6lum  agitur.      Sed&textus  agit  decafu,.  ubi  li^er  ^ 

,  ftingvitur;    veLquia  nondum  eratcomeftata,    vei  quia  folutum»  I 

triiisaftam,  &c»  eratr  utiidexplicatur  inL*  is.infin.jpr.  eodC6a(}  ! 

L.\o.%a*^quiscaut.f^c.nonobt.  j 

O^ST.  (3);quodfidejuffio  fitaecefliodebitiprincipalis^  '  £./.5.  ■ 

i,  de  0,  ii  A,  L,  6g*  §j  r-#  de  Ftdejujf  adeoqiie  exftJndo})rincipafi 

.^ebito^  ideft,  crimine  &pQenay  totum  juaicium  ^  ommsqueol)* 

ligatio  cejpiir&  videtun 

Rfise»    Imo  principale  debitum  non  t6tum  exftingvitura    ied 

'  cantum  quoad  poenam  &crimen»  non  vero  quoad  cau(am  bono- 
rum,  L.^jiePubl.Jud.Ls.C  Sipend.apf.  .  -^ 

:  Atqueiiinefideiufibr^per  tresconformesieatentiasad  reftitci- 
cionem  damni  &  expenfarum^,  a  reo  defunc^o  caui^tarum^  con^ 
demnatus  fuit  in  .Curia  Halberftadienfi ,  in  cauia  Ui  &^ffti  |R 
Pti'eb(iabut9f  comr^^etlind/  d2S.Maji^  i7o^d«  13«  Janw  170^.  d 
2i.Marti709. 

Qv^  XVL  JimortuoinjurimteemJidejuJ^ 
firtenatur\ 

1>  psp,  Fidejuflbr,  qui  pro  injuriantc  cautionem  pr«ftitit  deju* 
;*V  dicio  fifti  &  judicacum  folvi,  toties  obligatur,  quotiesreus. 
principaiis  obligatus  fiiit;    adeoque^  quotieshicplus  (uo,  au£U- 

•  usque  patrimonium  habuit  Si  ergo  contra  injuriantem,  qiii  lita 
toateltatamoritur,  civiliteiragitur,  fideiuflbr  tenetur,  l^  w,  ^ 
quis  caut^  Si  criminaliter,  tunc  reus  non  obligatur  ad  poenam, 
nifi  in  cafibus  in  prscedenti  qusftione  recenfitis,   tdeoqu<e  nec 

^  'ejusfidpjufloT.  Vid,^u.^rMed.  -       -  ,  ^^^ 


pElsjVRitn  Et  FAMbSI.S  LiBELLis;  «47 
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Atqae  hlnc  contra  apertas  juris  facionest  &  contra  expreflbJ. 
texcus,  inomnibusillisfententus»  prscedonti  fu.  tj.  recenfitis^ii-  ^ 

dcjuflbr^,  reo  ad  certam  pcenam  pecuniariam  condemhato,  feii    '  ^  ^  ^ 
pendente leutera^ione mortuo;  abiblutus  fuit ;    & quidem exer* 
roneoilloprincipio>  quodfesjudicatanonfuerit.  ^ 

Xiv.  XVli  ^Mjwmentumfippletwii^  Jicrimina^ 
Itteragatur^adpmampecuniarimjoc^^ 

In')uri£  aliquk  reus  arguebatur,     ille  injuriam  fa^lam  negaba^ 
quadlitumfuit^  an.a6lorinfupplementum  jurare  pollit?    Ne^- 
j^at  hoc  reus  ex  ea  ratione »  quod  in  caula  crimiiiali  non  licerct  vin 
fiipplementum  jufare.    Vid  Lam,  th.  de^rej,  pag.ii^.    Verutti  pa-* 
titur  hxc  regyla  exceprionem ,  fi  pecuniiricer  acatur ,   £*  j.  $.  £»  j> 
S  S^  t^  ''*$•  '•  inff.ae  Ityur.  Carpz,  L^i.  It  44.  (fde  Proc*  tii^.  #/♦  art.  H    * V  j 
»•./^1.  f£  Pr.  Cnm,  ^u.ps*  n.  id^  Laut.  ibid,    Atque  ita  in  Cluia  Hal-  J    ;    » 
berfladiennjudicatum.iucaufa^dnbotffi^/   comra  £>:pp(n/  d  14«.  . 
Febr.  1707.  ^^ 

Qv.  XVIII.  Ana&ioinjuriarumcriminalis20.  annis 

prafcribatur?  ,,  ;     : 

ffirmatvr;      nam  in  genere  pmnia  crimina  vip)d  annis  £4«/.'^ ^1;: 

pracfcribuntur,  L^.  /i.  C^^^£*  ia>f^»^^^^neculflbil^  ^6b.  v^erb 

juriarumcrimioaiisexceptiapparet.  *^xx 

Gbj..  L./4C/?,  ubidicitur,  ailionesinjuriaruitlfinirianno.         ^ ^    •  : 
Resp«  Venimhoceftdeaeftimatoria.  \\ 

DissENTiT  fi^r/  p4S*c.(f9.n.  ^.  gf /.qui  poflarinumneiiuidcmex 
ofH^iolnquiripofTeait^  nifiJisconteftatafit,  velhodiecitatioemai* 
naverit ,  aut per  modum  exc^rionisopponatur.  ConiMynf.  cent.f^ 
G..  7*  »♦  ^.  H.  Hartm.  L.  2. 0. 49.  n.f.f^io^  •    .  . 

QY^  XIX.  AnaBioLegis  Cornelia.Jiciviiiteragitury 
prcefmimtur  "^o.  annis  ? 

V ] RM ATV R }     qtiia  aaio  Legis  Corrt^isB  eft  cx  Jure  Civili,  J^* ^ Jg; 
ndcque  perpetna .  jpr,  infii  de  Perpetit^temf. a&. L.}. h, 4^ c.  d^^prlf^,-i^ 
Frafjoam.UsTffdeO.(fA'Lr.^  i.CdeAnn.exe:  'pthXXX^ 

Obj.  (f )  Lj.Cldilnjiir,  ubiingeneredicituri  annpprsefciibiin  tri: 
Juriatum aftionem;  .       •  -'     .         :  .  T      */ 

Rtsp.  Loquideiftitndtoria.    v  !  .  '!'?      'v 

•'  O^j/  (i)(^oda4jh6htteadvind{6femt6ndk;ihdeq^^^ 
«didIareflringendafit,.CO<^j.^i?i?^^.y«r.i»<i  Resp». 


A 


fx  ind 


^  LiB  XLVrt    Tre.  X; 


V^zsj^^  Eft  reftringend* ,  at  tjon  coatrg  aptmm  raDwm  jttrisi 
du^  vult,  vc  ci vilcs  unt  (^erpectiac. 
AUaK quarobftant,  vidcapud//4ir/L J^. $•  w.  n.!/.  Sdmei4.i^H 

HodieJusCivileobtinet,  MymflCenij.  O.Uo  Cfms^Of^cOai^ 
D«c.ug.n*i^.Gail.L2.0^t94^1?r^  V.  u(Umf.2t.9M4'^d.  afudBM. 

Qv.  XX^  AnaQiorecatttatvmftcrmimUs^  telci- 
'     viUSj  ^tnjtarreiperficut&titcT 

'    '  ^KJk^^^'^^^^^  anaftioadpjifc 

^m  Imadiam  fit  criminalis,  ancivflis?  lUudi  mtuunt  jfi^/.  P./* 
<  ^.11«  «T  iWMSf»'.  4$i?wi.  £.  /.  n  i.p.  4r  ^.  At  crimiiialise£^  noa 
l^^^-botcft,  quiacriminalesperfccutipnc^demum  funt,  qua?  pubficBii 
669  vcrb.-mtcrcferefpifciunt ,  L.  9,  f ♦  /.  ^  Putikan.  Cmfz.  P»-.  Qlrf».  ^  WR 
flio«^rMaf*M  i^«i»t  &ubi  a^itifratlpoenam  fifco  appKcandam,  ^£:  6  L.'^^%t, 
fudiu       ^  Injar.  Lj.  §.  h  Sel/ion.    (^od  Ivic  neutiquam  fit,    Stnfu:  Ixe^ 

LaMt  Hi       Nlagisergo  eftatftiocivilis,,  Atiterum  variant  DoAoras:    aii 

4^  yir^  fit  w  perfecut»rui  > .  an  /i^^///  ?    Sane  fi  cl Jcendum  ^,  ^od  ri^  cfc 

rfi^rr/fr  propcfe  rti  p^ficiitoriad^d  ripn  pqteft ;,    A<ftiones  eliim  rei  pc^K 

^wjrir jf Jt    c^otonac  dtctmtur  1  qmbus  perfequimur  id ,~  quod  0  patrimoii^  nor 

^bisabeft,    £.jfv^0.ef  if..  atfamanec  iapatrimopioeft^  ,  £.a.Sv 

\  /j^.de  GoUat.  L.  ]^»  infin.  dtSep^.  vigl;'  nec  per  alterius  infut^ahi  mihi 

tuferri  poteft ,  Vinn^ad%.  w^L  de  Injur.    Nbn  crjgp  patrimonuim 

tneum  diminitf um  dici  poteftj   neque  alter  plus  uTo  habet>    craia 

itulfa    ratione  ejus  gstrimoniutn   aufturt  dici  poteft.        Sed 

i8c  rrec  pctnaiis  propne  dici  poceft,    non  a  parce  rii^    quia 

poena  eft  quanx  reusex  fuo  deliAo  de  fua  debctj^    Dn\  Par.  Hyp. 

^jkd^ja^t9^(^inDiJlf.de0ttigat.bar.fX   deidf.^.r-^HUta^ 

tiones  hujus  definiHfmis  afi^gm :      ftic  V^q  nijl^t  dc  too  dcbct  reuS| 

^  Nec'^  piarce  z&oti^    quia  non  agit.ad  poeiiacq  fibi  tribueaflam^ 

OKS,'  &  '8«  I^  de  AS.  led  ad  nudam  revocatiojQem,in)uci9.    Vid, 

Caf'pz.Pr.crim.p.2.^u.94.si.S0.(h.^,nK7(h 

Aoameo  mocibusfama  quafiauferri  2(  Qiimii  cmditiir,  ncc 
'"'"'  Qegari  poteft^  cx  hujusmodi  injuriis  &  imputa(ionibas  fioiftcaal 
,  ]  cocdatorum  hominum  de  nobis  opiniorieai  oriri  p(>(fi: ;    uiide  nyer* 

ttift9f;.ppt?c«:odidtufr*(iu^  CkiftC.H.^h 


r 
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Puf&emoadia)urietccantadoneqi,  inde^ue  ad  £im«  reftitutio^ 
^jum  agitur,  magis  ad  rei  perfecudonem  acxedere  videtur,  &  fia 
acinterpretatianemorumf  quac  vim  Legis  habet,  reipedecuto- 
{Ss  acceoieri  poteiL  Quod  vel  ex  fbrm^»  in  ipfii  0.  C  P«  j«  tin 
2f^  ufitata  apparet»  auf  dtiM  ^iebemif  fiageO/  quse  fimepro  poena^ 
nusy  quc  anteruppofui»  haberi  nequ^ 
:  Araue  boc  ita  tradum  Onrfz.  PrVCrim,  p.  a.  fM^#4.  tr.  /r.  uhijatt 
W;  on.Sf.(f  p.  -f ♦  ^.  -p-  ^^/  ^.  »  ^*  4<iri«;.  Ex.  4g.  tL  6u  Mque  . 
i/&1L  ^&Sl  &  Qryphiswaldesifes  hanc  a^oneiii  recantatoriara 
^o  r^  pedeaitoria  declararuut  in  caufii  bef  (^tfffitf  ClQebllnburflib 
wnt^ben^urgemet^^eUiiid^d  ^  Nov.i703« 
-  Ef&^his  hujus  r^  in%nes  hi  funt:  quod  (i )  adio  recantatorit 
oomblari  cum  sdimalceria  &  criminali  injuriarum  adlione  poffiti, 
^  Carpz. d.  qu. 94^n.  4t.  de guo plenius  infra.  ( j)  CJuod  jusju-  .  .  "^  - 
-tendum  de£bnri  poffit;  md.Jupr.^tiude^urej.qu  }f.  (j)  InCIIa- 
meca  quooueaaionesrecantatorix  recipiuntur»  Carpz.  d.  qu.  ^^ 
^.ju  quodficrinonpoflec»  fieillbtrcriininalisr  O.Ciit.u.fart^jL 
(4  j(  A^ia  ad  palmodiaiii  taiMuwn  rei  periecucoria  fui))enditux^ 
usque  dum  criminaHs  a£lio  a  n(co  intentata^  ad  £n^n]i;perdu<£fa| 
(uerit;  utLin  .Curaa  Halberftadienfi  judicatum  ell  in^caufit  fifi^ 
Ciptttra^eMetjlflcfen/  d»  €.  Sebtcmbn  i^oj,  ^    ^ 

Didant..^  in  pnecedepdqjttieflaontt  fl6Hpaetn  ttcxmtaaam  ^'jjm.pa^ 
'  Te  tnagis rei ,  quain poenx perfecucdriam;  unde-yidecur  femn  «69.  m*. 
per inl^eredestan^re,  L,  h-  ^  V. il  L^4i.  de  R.  Sfl^jT.  deA.vek irh»*ii' 
O./l^' v<^  idceflkr  <jUM-iHfbr  iiiHoni^injU^ 
"ta;  utiedampluribusdefeMJrCiap&  V«^* FradtCrm.  ^M.fif.n.ir. 
iKquiUu  pd,  A^  veriuaeft,  .HaacajfHoneiiii|ecante.,^Q.e(:p^1i. .  ■  ■  •,..  t 
temcomeftatamin^fi^orishsredestranfire:  idquepatec  ()ij  6xira^  -  .  ', 
-quod  nec  rei  petlecut^ri.x  ad  hxredes  pertineanr^  li  tenduntad  jus  alL-  <  •  1> 
&Kid, ^'^odperfori^ecohaeret:,  i.i.pr.'L. li.m.^C^i IMfi'. t.j. t.£        ••  >> 

C»)  ^ft,ii^cttitataree^nta^Pi.,4]ain  ii^ta.dor-«di^cuci6nehi^ 
mxlibl  qeaaablane,  ^iiui  verdWponbmlifliintini  ^Kquid.  quod 
ftxtraperuiinam^  non  ^Otell;  £tquo|ure  Mhztt^ei  ag^rent? 


u  I  • 


%*' 
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'Sa?i6*n6h  alio  jiiiti;  ,quam  exflefiin^  perfoni,    qMra  repr^fen-^    . 

tent:     it  certum  eft,  .hWredes  reprdfentalre  defuo^m  lantunt 

^     qudad  patrimbnium ,  fub  (juoiama  non  continetur : .  fucceduht  c»' 

Himt&nrum  inbona»  hon  mejus  exiftjmationenL    Neque  (4^  li- 

'^  ris  cbnteftatib  aliiquid  hic  operari  jppteft;    ilja  enim  biinc  eftettum 

nouKabet,  utjus,  quodperfonaecohaeret^  tnnfeat,  Struv.  Ex,  jfi:       \ 

th.p  ibiqae  Mill  Ift  di  fed  pbtius,  exftinda  perfona,  totam  exftingvi 

"   a61iionem>  certumeft,    laque  (f),intQrminisiKitraditi.pIurimis-       | 

'     ^ue/ationibas  defendit  jS^A  P.  j.  €.62.num,  Jf.    Ataueexhisn-*       « 

ftohibusberedibusadloris,  rccantationem  a  rep  vi  judicati  pofttt-       J 

^    ^      lantibus,  eadenegata  fuitinCumHalberffadienli,    inc^uial^ed^       ] 

^6jtmel(fcr«ia2(f(*er&fe5cni  contraiSc^mibten,  d.  4  JuL  1704.  At      \ 

>  cbfcrvari ,  in  caufa ^eft^cim/  contra  (^pieget/  mortub aftore^feJTrf       I 

^hacredibusdeclaratiohemfaftamfuifle,    .  ...  '       I 

'  Etfi  haec  omnia  hadlenus  certa,lint,  negaritamen jnequit ,  hujus.* 

ihodnn juriis^  npn i^arum  fqgiilari  famam  defunfti ;  .  indequc  ipfo^ 

rhm'qik>quc  hatredum  intcrerft,  hancbpinionemdeleri,  whriB^^ 

tk^  exiftimatipnfem  purgari ,  per  text  exph  in  Z.  1.  %,  Siff.^Injur) 

Qilih  ipfis  hxrediburinjuria  fieri  vidfeturj  fi  6ma  e;us, . '  cui  Kacre* 

desexrthmtilaceflatur,  rfXi.§.^^^ 

na6.27.2i. {£29.    Ipfi ergohaprcdes (tio^urehancinjunam ,  denjni^  . 

illatim't   Vm^mr^^  \,  ^  ad  recafit;ati,oae<?i  a£§re:,\  np)(  /ef9ia>!e. 

ilin^lo  intentatam  contiaui^e ,  n«c  ^ndem  proceftiimVeafffimere 

^  -        poterurit.    Condemnatio  vero  iti  fieri  folet^  ut  &defunfto&  Ji^- 

.' /.  *   ixedibus  Tecantatio  fiae,    praflt  plutiina  pn^udicia  eKftanc  apul 

.^-     f:Caffz.d:ln.2^.i^}q.'[    ^     ^  ^  :■/     .^   t.    ;   .^  ^  '•       " 


^*'^ 


*"L 


SJ^S*  A  ^<>«^slrfei  p6rfeidtp^^^^  roii^umto  haeredesriws^ 

irb^reM ^ ^^y^iy^Un^^JeVnp^i^temp ^^*  quiarpedtariisariquid, qiiod 
itf$.        4i^un6l^sd«buit^  vcujusrcflinjtegr^^^  quj 

lj?i  bmn^jusdefiioai  fM^^  ^lnpisa-aripotejA,  \l)»,  PariDiMde 

Cbl'h^Kefcdkf4ef'r\  '  ;'-  1' V"       ^ '.  '    //    .    ".  *    ;„     ' 
;  Atcxceptioeft,  fi|ukperfenac;o^«teHtj    i5«  JP^yj^^ 
///.§7^;  tunc  enim  lieque  lic6  coateftatdT»  nei^uepbft^lenieiWni^ 
hsCfQdes  cx  ed  obligari  vel>?piiveAiri  poflQrit/  fed  ea,  *  qu«  per- 


^fl.J.JtichUecff:n:24.\,   ^    !  '        ;        .".•        "^'   "     '— ''      * 

TaJe  jus  jam  cft  redantatlo;'  N^na  («)  a^lus  rccantationis,  & 
^obligatio  tevocandi  >  aificit  folam  iniui^iantis pe>(btiafn  ^ '  ^  m  Ga| 
Juetet ;  jl}e  enim  fohis  evoust  infurias  ^  &  (i<:  famsm  qiiafi abftu^ 
Jic^^  iide0(}uefolusqu6queillasrcvocarepdt<iftf&ddbct^^]^^ 
jf  i»^  I  tlituo  m|ufi!ae  amcit  patrimohium  &  bont;d^n^i)^  ifedue.m): 
-Ittriam  iaferens  &^ad  levpcandum  cpndemnatfas^plus  fao  vet  aa^ 
4irpcarimoniam  habk ,  :  adeoquen^c  h^res ,  :  qui  tantu^in^pimi^ 
^nonio  &i30nxsdefun^L  fuccedity  exinde  tenetun ^  NamC3)omniaii 
[obli^do  haeredis  oi:  eo  eft»  ^nod  reprs^ientet  perfonam  d^£m&ii;*  '  ' 
in  cu jusi ^criaionium  fuccedic ;  hsec  autem  re{>ra?f6ncati  6  a^s^tXnt 
«jfiufis&mr^jqusradpttcrimoniumnoilpminet.  AtqueKihd  t4]^ 
^hjGuri jrH^tbetflsicfietm  incflQifa  (^if t#  ^:6^K\wW%  /  coiuf a^^^^erl^ 
4ta9/'&'t»fttii  ^(h^^  Itaecratib^  bagfolc^er  :i6lusrecant4iroriu^arf 
bie  Perfon  Seel  ItHurimcen  ge&ttnbenr  )C«  allegata,  &idco  Ade)u{Ibt 
abfo^uwsfuit.,  At^haticXettte.i;ti?m^^^^ 
^ji*  3i'  »•  f'  ubipluriaiar?fcropraejqdicia,  Mev.K  z^  dec.ijf.  (jf 

*jpr«j\idiciua>:  qudnquateraHo,a^C^  .•>«i|u>A 

Equidem  plurimi  Dd«  aitionem  adpalinodiam  >  lite  cont^ftata,  ^  ""^    '  * 
inhacredestr^nfire,  ^flerunt,  haut:(A)mp/pag.dp,Rkhi.  ?.i,^c:ju  v*''V^;'* : 
ibique  prcjuiiicium,  k)ffrpz,  Pr:crim.p:2  qu  96,  n.i6,  Mev\  VX  dtetUiSi   -'•'*• 
«X  reguia  illi  generali ,    quodlite  com^ftata  aftiones'  edam  pa^^ 
mlesihTixtedesdentuTj  §.  uinfJnfi.deFerp.f^tenip.  i/AUi^.^0.       ;     . 
fg  A.K  t3f,  de R.  ^  propter quafi  contra^m ,-  L/i;  ^•i;^^?^iA  v e- 
tior.afmcn/eft  contrariafementia,  quia  efficereille  quafitohtrai 
^ff  non  pqteft ,  ut  feftum ,  quod  pet foha^  cohafret,  acji  hbetedcfe 
tranfeat'^ '  &  uc  a(ftas ,  qui  ore  de£un6ti^en  debiiiflet  ^^  -ab'  ha^redfc 
pr«ftetur,  quitantumio  boqa,  nPp  in  aiftus*,  jperfome  cOlTeprek* 

Atque  ita  in  contMdiflprio  hjj^redlp?^ .  giprtuo  in  juriante ,  abfoluei 
funtincaufa&er^JGBittmcnSt^ebargrcontra^en  ^, 

^C^midten/    de%U()^>>ri()ek'^i',ftuiltt)anigis  haerede;  rei  th  ejus  xm^'-  <..;  ' 
^rac^09B;^tef4»)^ttr,  ciim  major  ^ebeacfti^dvtinfei)  ?qu«li        •  vj 
f^&om.    -,■••■•  •-.••.••-  ■.••.••••"■"•  '  \-^  '■'  r-   ■     ■^T'-'  ••-  '    •..*'mA 
:  •  -  .■,.:.•:..;.-■  . :". ,  .'..     Nnnn'' 3  -  '^'■''-'•-  ;i-'i-  T.Q^i •  •.•^.-.■•» 
•u.)  ^    -..•••*  - 


,\W\i 


#jt  iiB.XLVIL  'tiT.  X 


Qv^XXHL  AnaBiorecantmmdeturcmrafiilh 
v  juffores^reomortuo? 

Reus»  qui  iAiuriam  alii  mtalitt  cautiohein  deiudtickififti&  jintt- 
.  eatumiblvipraEftitit^  a^brrecantatoriaininfticuit,  quapeii- 
4eate>  reus iQontur ,  non re|i^  l»rede ;  indeqiitea^lor afio^iiC- 
fine  ittam^revoctcioncin  fibi  fkri  defiderabac  At  d^em^gatum  id 
iuit;  ,(i)  qui^t€»cancatioiUaeft  aAus,  quiperlbnaciiijariflixis  oi- 
luerett  adeoque  ab  eius  fidejufloce»  oui  perfbhanrrd  Jionrqwte^ 
leMatj  pra^ftarinequit/  Etcum  {%)  nflmredesnonteneiuttiirt  m^ 
^  dum  fidejuflbr ;  tenebitur.  Neque  (j  )  caiitio  judicatuiB  fblvi  ad 
«dus  perfon^  cohan-entes  extendi  jpoteft.  Atque  hoc. ^4)  ica^ 
Curia  H^lbedhdienfi  in  contradiaorio  decifiioi  eftin  caMifiiM 
^tiff^tf  Otoebtinbutd;  contra^n  ^ux^onnetfieB^tl^attFidejuffii. 
femDe^  Licent.(g4)er^Urtg;  d:  g.  Noyombn  v^  *  iQuaer^tenl 
t  Francofurtenfibu5  A.ii,  Maji  '70&  confirmatafuic 

Qv.XXW./fyadrecantatforkmc^e^       • 

fiatinfamis? 

^^/A  FFiRMATVRt   namcaufii,  exquacondeinnatur;  fcil  mjuiiat 

^,  yerb.^eftfamoia* 

imf$mi4       Obj*  quodfitinftarreiperfecutionis. 

pai  tt^.\  RfisF.  Etiam  rei  pedecutoris  infiimant^  fiGauTafitfiunofis  OT 
indepofito,  mandato»  &C; 
Hincmoribusreiervari(bIetfamainiententia«  Vid.mj^.q$i.jtj.  , 
JDissEKTitGafr/>2.  Prax.  Crim,  ?.  2.  ^pkff.  n.  ii.^fh  ^putat 
aJlionem  banc  non  in&marej  nifi  poena  addita  (Ic  ^ntentjaci  ra^ 
aonem  addit ;  auia  a Aio  recantatoria  eft  noviter  intnDdufla  9  inder 
^e  (xiiofiL  Sea  jam  antea  moqui  p  cau&m  ii^ris  bic  fahfSfiu 
ous  per&eftjamofa. 

'  Qy/  XXV,  AjimorteinJHriantis  exftingvatur  a3i$ 
^  recantatoria  ? 

'«*  verbiQy^  JCJ(VI.  Aqa&iarecantafqrtaj^ouanttif^ 

"^JZii  •  '  utiUprdifcrH^  .  ii   .  -        .> 

^r.        |>  E s*.  Trkirttaanni$;  qufae[ftrconfvetudine itttro^ 
Xjiii,pi|.*^  exJqreCivili,  arg.^.ioJnft.defiir.naf,gent(fciv.omnes^x!teiA 
^*Verb.Aaione8juri8CiviliS;  quanQPperfequntur^funtperpetuCi 
fMuaat  ^      OiJ. 


p 


Db  iKJVlilsCir  FaMOSTS  LlBELLIS»  €ii 

—p— — —»^  -         I       11  ,1  I 

Ob n  <Na<^sa^oiMS in)uriwiiinsnnofiiinrt. 

R  E  s  p«  Imode  fob  «ftitnacoriaid  vermn  eft.   Vid  Jufr.  ftt,  n»     T 

<>.  XXVff.  %i^idiMerfitiiiterrec(intatt(mf» 
^  deskratiimmMmris  > 

ilonmiim  ii\terdle  int^r  recantadonera  &  nudam  honoris  ds* 
_  ciaradonera ,  tradit  Clflr^  Pr  Crimtf.  ¥*  2.  qtLp/^  n*  tUjt^t^* 
f4r^  C^  d*.  h^-  «Ir  »*  Nam  .( i)  4o  vera  itcancadone  injurijms 
M^,  ieiBen^adum  AvaSkf  &  inosfiiummendtum  «Qe^  affe» 
ric>  fi-Mtzk\tx. u qu-i. n. f.  & -mahu  jMopria os  mendax pcrcur 
n%f  Bn4*^i^CmcL  ^a. «.  »$'  Dcclarado  vero  honoris  ialt^m  iic 
fub fomiQa;  -^  ft  om)..^iMero  nfctt^  onbcr^  wHff/  <ilf aB(s£ieb(| 
jm^  Ok^^»  BCaue  ica  in  Curia  Halbmftadienfi  judicatum  d*  14« 
Febr.  ^kr-  »p  ««^  ^Wwiff »  contra  Oj)p«i.  (1)  //&  reo  abfen? 
'te,a<»rntficel)andebet;  ««nrcancum  abipforeo.  {^)  IUa\n^9t 
snat,lbl.  inftmia&ai»  noniuris;  £^./tf/.tftf^  ikerplanenonin- 
"lamat*  ITndeiniliat  honhac>  fiimarefervaridebec,  GaiLL  t,0, 
'^*  m*4* 'Lta(t'd.lG0pz,,Pr.  Orim.  i** ». J».  94-  »•  77,  (^it-  quafr 
jAuam  ecinn  jiic.£|a)am  tefervatam  tvme  meminerim,  in  caufii 
4fl^iMKit  ccmtiB^iAirMhOppeii  /  d.  14.  Febr.  1707. 

Acqne  hcc  decurado  hOntKts,  propc^  «arias  drcumftandsi^ 
«tifi  levisficiniuria  &c.  a  Judice  decemi  poteft  j    Arr/.  Akmf, 
£itrfz,  d.  L    Sed  &  fffO|)cec  NolMliiutem ,  &  pneteaiam  retorfio- 
^Bcm»  nonadcecMUMdooem»  fed  dedanidonem  honoris«  rea  dt*^ 
mnacsfaitin  didaucaufi.  .- 

<2y*  XXIIX*  Ana&iot^imatma^crimiHalisirmi» 

-etnfconcurraitt  ? 


proattm:  fmmer  exdeptrjo.  (z)  Per  L.  7.  $.  t.  tvd.  ubiiadem , 
'  miyacum  iudicium  non  concurritcum  pubiice ;  quia  ucnimque  eft 
'ttc^de- .  (^)  FerZuT^.  §.  t.iiPm,  olri  ille,  qui  femcl  crimina- 
:Bcer  dt[accuutus,  ecficancuin  fimpIumprsEfticerit,  alia  adUone 
Hfbfri  cohveniri  nequk^'  Esque  (/)  communis.eft  Dd.  femenda* 
yid.  Ijmt.  f^>  ^7«-  ihi^igttMiMev.F.  i.  d.gt- n,i  ff»:ifetttF* 
f.d.149.  Wefini-P^»t  delnmr.n,t4* 

f^gnt  ic^ula  adeo  vei^ eft>  othe  filcus  jde  Publico  incerefte»    ut 
■     -     "  Kttap  3  «jui^ 


"1 


\ 


4(t  tiB.  XLVIL  f  iT.  x; 


Qv^XXHL  AnaBiorecantatoHitdeturcmtrap^ 
\  ji^ores^reomortuo? 

R'ett8»  qui  iBiimam  alii  tatiilitt  cautiohein  deiudicto^fti&  ffA 
.  eatum  ft^vi  pradlitit ^  a6lor recantatoriain  inftkuit,  qaaae»- 
deate,  reusiQoriturr  nonreli^  l»rede;  indeqiitea^lorftfiaqfat 
ibie  i|bm:rei;ooaQoneiii  libi  fieri  defiderabac  At  ^enqgacum  il 
fiiit i  ;( i)  qui!)t€!cax^tio iUa eft  a^us  ,  qui perfboaeiigiififlKii  00- 
luereCt  adeoque  ab  ejus  fkleiuflbce»  oui  perfoham^iei  iionxqwi^ 
Ibo^j  pra^ftarinequit/  Etcum  (x)  hatredesnonttaeiutturt  w^ 
>  dum  Adeiuffor;tenebitun  Neque  (j)  «^^i^^j^d^^^^^^ttm 
adus  perfona&  cohan-entes  extendi  jpoteft.  Atque  hoc.(4)  ici^ 
Curia  H^lbedhdienfi  in  contradictorio  decifiim  eftin  tmAia 
@tiff%«  OtoeMinbutd;  contrafeen  ^Sucsonwtfitt^Ub^ 
ifemDe^  Licent.^4)er^itng;  d:  g.  Novembn  17^  '■  (^mfkmmk 
«Francofurten{]bu5d.2;«  Maii'7o&c6nfirmatafiii€. 

•  Qvt  XXW,  /^adrecantatiofkmcMemmt^ 

fiatinfamis?    - 

jr^^/A  FFiRMATVRr  namcauia;»  exquacondemnatur;  lciL  iiqanai 

^^  ycrb.^eftfamora/ 

imf$ims       Obj*  quodfitinfbrreiperfccudonis. 

pai  tt^.'  RfisF^  Etiam  rd  pedecutoric  infiimant>  ficattraiitfiu&oi8«  ot 
indepofito,  mandato»  &c. 
Hincmorlbusreiervarifoletfamainiententia*  Vidmfy.fu.Jtj.  . 
DissEKTixQfr^.  Vrax.  Crim.  ?^x.  ^0.94.  n.  a.^sf^  ^puuc 
|l£{ionem  lianc  non  in&mare ^  taifi  poena  addita  llc  ^mtenriact  r^ 
•  cionem  addit ;  auia  adlio  recantatoria  eft  no viter  intnDdu^ ,  iod^ 
^e  odiofiL  Sea  jam  antea  monui »  cau&m  infuriafs  bic  fiibeflSb j 
ouas  perieeftjamofa. 

•   Qy.  XXV.  AimorteinjurianHsexJiijigpafyirj^^ 
^  recantatoria  ? 

•*  v^^Qv.  JPCVI.  Aqa&iarecantafqria^anaifr.i^^ 
j!!^IZ  '  /  utdipraR/crAa^m:iu^ : :> 

ir€.       ^  £  st«  ■  lVkinca^AQi$;  qiifaeftconfvecudine  liitf^ 

I^.pif.        exJqreCivili,  argSto./f^.ddfiir.mrgent(^civ.omnesttKem 

^.  vcrb.AaionesJuri8CiviliS;  q^««iperfequntur^  funt  oerpetuae* 


Db  TkjVKIIS  !Ct  F  AMOSIS  LlBELLIS.  ff  J 


Oij.<mif^^<^onc$in)uritriunstinofimri.  -n 

Re$P4  InKxlerolsaAiihatoriaidvennneft,   Vid  fwfr.mt,  n,     ^ 

'  <^.  XXVE  Wi^erfitinterrecmatmm 
^  deckratimmimoris  > 

PlQrhwim  ii\tereile  in^  recancadoneni  &  nudamhohoris  dis> 
ciaradonem,  tradictttr/s.  IV  Crham.  P«  ^.  ftf-M  n*ig^J*9H* 
?^^  Ck  df  i^r.  i^  iu.  moA  (i)  in  vera  lecantaoone  injuriiins  < 
iji^,  fein^nfbc^uin  4ixifle^  ,&'inosfiii]mmentitum^y  aflb» 
•it  >  ^tf»»'^-  ix.  ti.  qu-  i'  n,  f .  &  -mahu  propria  os  mendax  pcrcur 
9C»  ierL  P*7>  OmcL  4»,  «^  ^^.  'Deciaratio  vero  honoris  ialt^m  fic 
ub iforamlt:  -^  iv  ooo  Siia§m  t^i  anbtc^  wt^tj  ^iiafUt^tUi 
W^Qmt^V*  tcauftitiin  CuriaHalbMAadienfijudicatumd*  14« 
?ebr.W87iipc«w9l<i«l&»Jff»  contraOppfn.  (i) //&reoabfci»; 
«^  acarntficefiendebeti  &eccantum  abipib  reo.  (3) /i^in^ 
Dat,lcil.  infiimia&Ai»  noniuris;  I^nvr/w^.tf^p  iiirirplanenonin- 
smac,  Undeinillait  honhac>  fiimarefervaridebec,  Gi»/.itr.  f.O. 
ir.  »»../•  'La$(t^d,LGnpi,,Pt.  Crim,  P.  1,  j«.  94.  n. 77.  fgii.  «quanp 
luoB  ctiam  Jiiciimam  tefervatam  fukQ«  meminerim «  in  cauJb 
!^tiiiba#f#  c(mtiB$iAiiiDohCipp«ii/ d.i4.Febr.i707. 

Atqne  hsBC  dec&rauo  hdnoris,  pcoiiKsx  varias  circttmflancias» 
tifi  levisficiniurii  .&c>  a  Judice  decemi  poteft  {    BerL  d,l,'mf,' 
'grfa.  d.  L    Sed  &  |»rof>cer  NolMlitatem  >  &  pneteafam  retorfio- 
en  y  nonad  fectfttauQaem,  fed  dedatMionem  hoooris^  ret  d»- 
umsfuitin  didicauft.    - 

iy.  XXIIX»  Anamoitftimatwiii^  crtminatisitwi>' 
cemconcurraitt? 

J  i;gat.v«  ,i   f »)  ^uia  utipaque  eft poenaGs,  dnrpoenc  autem  Vmt.pH' 
S  nuriauamconcoiTuntexecdeindeliaQ,  l.i^.f.deAccufix)*^?'"'*'^ 
irL,d.ff  b  f.  iba:  ffmffi  aSfmJfitpttiMco  fudtcio,  denegandm  ^*^T!!!^ 
-ivanm:  fanikter  exdtoerfo.    (»)  'HxL..7.%t,e9d  ubiicidem  rt«^, 
riyatumiudiciumnQnconGiirritcum  publice;    quiautrumc|ueeft 
j^ale-    (^)  PerZ.r^.  i  hdrBtrt.  tAn  ille,  qui  femel  crimina- 
er.^accuutus»    ecficancuinfimplimipntfticerit»  alia  a^one 
rti  cbtiveniri  nequic'  Eaque  (/-)  coinmunis.eft^Dd,  fentencia. 
i/.  Laut.  fog; i7*. ihi^JietirlM iMev.F.  0. dSln* t- C^«.  itemF* 
lidfi.  Wepnb.Far0tdeInmr.na4* 

Quae  PEfula  adeo  vehi eft>  uthe  fifeus  de  Publico  interefie,    ut       ' 
"■:■■•''■■•■  Httao  3  ^ui^ 


\ 


Imtf, 


ajunt ,  agere poffit ,  D».  Vffih, m CoreiX sdJJfi^.tkCmiMfatf^. fi 
pof.  abi  &  e^ccdpciones  receh&c*  uti  fit^ntum  ad  datnn^nd  |-e&r- 
clendutn  «kgtor.egit,  (^iA  1..%,  Q.  4f,  Mynt  Oms  f.  ,0.  ^m». 
fiopp.  adlnjt  h,  :  \    * 

Op  s T.  Zi^  z.  §  r JfT  f?  btmirgpf.  ubi  aftio  de  vi  bonoram  rapto- 
funi ,  5c  aftio  Legis  ]\xV\x  de  vi  privata  concurrere  pdfllmty  c&oi 
•tapfiehucraqueficpoenalis/  -/  -    * 

^  R ES p.  (i )  Non  func  du«  aftiones  raere  poendci ;  nftni  a^ 
vrtonorurti  raptorum  poft  anniim  eft  in  firitplura,  indeque  nmc 
cumpoena,  Legejulialtatuta,  concurrere  poteft. 
■  D 1  s  s  E  N  T I T  Carp%.  P.  4.  c.  24.  def.fin,  fi  Pra^.  &im.  P.f .^».>y.  n,if. 
cui  (at!sfa<ftum  ab  Eckoh.  ffl  tit;  de  Jnjur.  Mart.  Proc;  r.  f.  §.  ^  «.  tpt. 
•  Pronoftra  fententiairicontradi^orio  judicavit  GuriaHtlbtf* 
ftadienfis,  incaufa@cbcn^infl«,  comx^^ad^tln,  d.^,  S«|)it.  f<$l. 
kcmincaufa^opf/ contra?8etfetnf  d*i9.Nov.itf^i.*   - 

riayquamcriminalisperfecutio  cmuktivtcmmrfm^ 

^'P«-17qmdem  i^eo  introdu^la  videtur  a^lioad  piilihbdiam^  jtnr  itti 
67o.verb.  12^  quoque>    quicrimioaliteragitj    quodammodo&tfsforpetr^' 
MfUt€  cantatiohem :    oc  hoc  fenfu  potius  rei  perfecutoria  dickur. 

,  Unde  facile  apparet>  concurrece  eam  cumomnibus  a^tioaiiiai 

injuriarum  pofle,^    namcumhis  omnibuspotm  petaoiCy  «oonfiat 

rem  & pcenam  invicem  non  confumere y  Laut.  Camp.p  67^  quioqQidl 

/  diflentiat  Carpz.  Part.  4«  C  t^.  def.fin.    Atqueioaquotidie  cunuiaii 

*has  a^ionesy   obferyavi  in  Cuna  Halberftadi^nfi;    iif  caiifa  ^lxi^ 

borff,  contraDppen^  ©tiftDwWfabittg,  contra^c^^Img;  da 

*     Plclfis,  contraPremfelfi&c.  '     '    ' 

Qv.  XXX.  Jnretorfo^rtCmiiJitmjtal '.. 


tetorfiojnes  non  juris  tuehdi  caufai^  ^  ex  iracundi|  &  aQimo  u|- 
cifcendi  fiunt ,  quod  prohibetur L,.  4f.  §;  ^lmf'  AdlJ^^^ A^gil  St- 
m  (4)  Leses  privatamdefenilohemtumdenfiumj^e^m^^^^  jH 

Rficeflaria eft ^  u3.^9-da,Vif^vi^Wfn.  qualishichoiveft.U^         . 
Ohj.  L.s.de^ufi.(^jur^  '     '.'    '  '/  ;,    ^ 

R  £  s  p.  Legitima  defenfio  omnino  jiire  naturae  licita  eft^  fed taii^ 
cuo^  finecellariaeft^  ^iasiajitdicioeafieridebet.   '  :^^    ^    O^^. 


/  ^  «■     ■     /        ••■    •  -  -  •     ■ 

De  iNjuillSET  PAildSIS-LXBELLlS.  *ff 


•'-brfj/L.aJvjfrifrBtfejw^:  ibl:'  itmnummeHtiti:  adcoqueqnmea 
edllulitirnis»  prbcur8tori=imput»tuin,  hicmorquetur     ' 

Re^p.  (0  Hic  non  eftretoffio,  fcd  negatio  criminis  imputatir 
aic  enim  procurator,  dommm  mMtri,  u  e.  remita  (enohhatfere.        ^  . 

♦  R  E  s  p;  ( 1 )  Improbatur^bi  potius  hxc tetorfio ,    &  dicitur ,    ro-  . 
tumiftud  cortm  Prsetore  tra£feri  debtrt.    Sed&  (3)  procurator» 
fcd^fendit contra convitium 5n >udici6»  F<V. L»o. C. ^t! /«y«r, ^ 
,-  Obj.'  h.^4S^'ffS(m.Men.ibi:    retorfitin  ettmcrmina. 

Resp.  Senfus  eft,  quod  viQflim  eum  acoufeverit  in  iudido  de' 
rfiiscriniinibus,  idqueexmiopeallegataapparet,  ibi:    igmfieTt- 

e/unr(nimefil  ^    "  ' 

'  Pta»stsitiienedhtrtriahivaluit;    ^id.  laut.  f  ^yt,  thupte  Ddi 

; ;.  Qj^.,  %Y.Yl,Jtideltfiat€[fefamofuS  libellus,  fi  - 
l  \    v'/,   .aut^rnmenjuumapponat? 

'qmdem-Jure  commum  negarinon  pptefti:   libellum  fiixaohtn;i„t,paf. 


t^^\hh"fmmrn{neMc€f/^m^^^  ^f*  JC  Jhmt  de  FafiiJthelL  (3) 
i^  un.  t.  de  Pam.  ^.  ^  uBi  ^ckur ,'  Sjuocl  fcribens  ftmofum  'libel- 
lumjpoj^usnomenj^um ^oji^  &,preproprio  edicere^    (4) 

Apiidbmrtes  gentes  fuppreffio  nomiois  libellum  dentUm  facif  ft-' 
rodfittiK-  Vid^Nehelkr  dec.iSi  Sane  (f)  nullaratiodaripo({ec>  cur 
iHjurkiTcripta  tam  leviter,  famofu*  libeHus  vero  capitaliter  puni^-i 
atSfr;  fiifite  adiWodumh&tcfintfcriptS^  fpppreflfo nomi« * 

f^  t&t9tf  iadk  eiTimlpe  impUnitatis^latitatis  illeinjurias  evofnere  . 
p69&tr  tindes  ii^e^6ebi9ltdih(l(li2e^ftruantu]f;  deierretipropdfiu 
tanta  poen^  debet  y    quod  opus  non  eft ,  fi  nomen  apparet ;     quia^. 


W^ilKlikf^V^^^  Ub^Io^  In  tlter/us  i0JMri?im  fqri-? 

bitur^  injuriam  fcripfan{  autenji,.'  fi \nt^t\xincidehteffm toencio  Src* 
idnuiUbiirt|urcdicitur;;   &^^^^^  injuriam, 

fiptiptim  etiam  in  litArisipriinitKjeontinei^ipoflei  putets  nbn  veto     *  ^-  *  '  ^ 
fefumia»*to/  ii,^6nijn  Ittefa:^  :  •'    .; 


^<i  Lia  XLVH.  .Tiir;;Xl 


privltx  miuriiai  fia^  noixuiieia4^^  ii^niUQSiiiii^-oia^irio  path- 

mQfuslibellus.-    Accedk  (7)  cfi»ttsexprd^us.in  Oxr^Ciirjrr.iu^ 

.  Obj.  (t)  grg.d.L^S'%'9'  verl).  Etimfi. 

■  R  E  s  p/  Verburn  «rMMSf^reftringendumeft  ad  reAAokermstmim^ 

iiciienfusfic,qaodnoncancamcunctsne(mir,fifiaeix>ia':ne»fededaiiib-.- 

fi  alceriusiioaimeft  Ao  edykkric.  l^  Dii.  fi^.  ii!!^  i^.  Oi^.  ib.  ^  ^. 

* ;  O  B  j.  ( i )  O;  F,deaM.  tm*  «•  ^7-  $.  Utt&  iif«m»  Wrix  ;  ^^' 

/';    tei;Authocfdneii^ammMtunt«(^f(|tr0^^fii(&t 

'  ■  ■  ■■  Resv.  J^*  Btrg. d, /.  fais  v^t^ :  Lo^ pea de^fiuiiofi)  fibeOo^ 
ied  cantum  hoc  veUe,  ne  libri  sd  infiuniam  &  concetncom  alceri*. 
i^  fi:ripd  in|Mri«nantuc<&  veadaiKiv»  eonsfl  n<»men'Midoristn' 
tS&s  limas  ««^e^um  fic  bicur  verW:  ^^  \^  Ijifr  Aucor»  a|iplt- 
candafiincadverbum:  ^(brifjf^fit/ nonedvet^uin:  Famos<^i 
(^(^1  deiisenima|^M;fiii,//«.fr.Si'  Ui^f(|m.  vlbltJ^' 
(e  fupprfeffio  nointpis  fupponicur ,.  Ibi ,  b^  ^et  re$lt  AtltoT  w(6r» 
txn.  niiicedaintinperatori&«/mfi^ungk&Dofe19u(^t>0t)<U^^ 
'©«Mft^/perp^WJCulwn^JisjuAaivamOlw;  '       ■         J 

Noftramfencenckffitueciir£Mr,^.^.<f^f.iJ!«/«;ikrjDMt 
OissEKTivW  Od.«pydl,«[ff.  ^.  A^rm^ kg.  fif*  f^Skrl F,s*. 

;  perpitua7       .''>'  '  ■.';'"'■.'.-■',■ 

f^  BiEEft perpiBCua;  quUeft jurisQvitiSy ScoonfttniriiMieCfB^ 
•      incfoduda>  L.if».C.ifr/^.£if'.ji£KonesveroexLGsibu8xSCd», 
.      &con(licuDonibusPrincipumfot}cpeirpe$us.  Sed&pGepMgpiviig;^ 
eft  in  famofis  libellis,  ouama^tionibusuijuriaraat,  adeo^eU^ngt^' 

■  DisstMTiiP  Furmt!:.  F/vA  Om»  Uuh  hgH^ft.  ih  94  ijf  aJ^0fiii4^l[ 
'       .  triu  XLVIt   TiT.  XL  . 

uJtmoJuppUcfoT  .  / 

£««t.fif.  VTbgatvk:  .  hatninaiidiciHneft»  ^o^»,  .^uipiieilam  hi/c^rp^UavIf* 


De  Ex<Txii«afi.iNi.xifs  Crimisibus,  '         <Sf7 

•  Atfipucto,  puellae,  veletiainmulicrividua  (arg:Ls4.$*tde  . 
Adult. )  ftuprom  perfvaferic ,  hoc  modo ,  u t  vel  comitem ,  qui  eis  ho* 
Abris  &  inlpe^onis  cauia  addituseratt  abduxerit,  aut  corruperir^ 
mt  /imile  quid  circa  comites  impudiciti^*  perfvadend^  caui&  fecerit;^ 
^Vi  g«  donumpTa^bendOi  preciumauedandoy  utilieftuprutnpueri  ' 
Yelpuelteperfvadeat;  hoccaftidolofustalisperfvaf^r,  &comite3i 
qui  coTTumpi  (e  pafli  fbnt  y  graMiter  fati$ ,  ultimo  nimirum  fupplicio^ 
yniniuntori  ptoptergravitatem {)ericuli ^  necomites^  quidefendcre 
debeb^ntt    feducantur .  ad  turpiflimam-  proditionem  >    &  Tf)ublic4 
qtiaii fecuritas  violetur.    Et  hunc  efle  fenftim  L.  u%^  i.  /;.  patet  ex 
€yMfinef    qmehdeCmmhf,    adquosprolndeomniapneceden-» 
«apcrtinent  / 

Qy,  IL  J^modoahortusprocuratwpiimatur} 

Esr.  VelpartusNONDUM  £ST  FORMATUS  ac  vitaK4,  tunc  L^t.t^^ 


R. 


.fimplextctegauo  lociimhabet,  dcquocftjL.-^.^ A^  tum,  quii  ^7*-vcri>. 


psuixisnon  facitmentioncm,  t^im,  c^i%  rion  haecadditurrado,  quod  ll^^i^ 
|ibmooccifuSfit>  fedquodmiaritusfpefu^lruftratusfit,  &ideofaI->^^r*         •  . 
tcm  idimpunenonfore  diciiur*  Hinc  certa  quoque  poefta  definit;^ 
BDon  cft^  in  art. «/.  0,  C.  ibi :    ahaBiaaJlBtunoifdumperfe&e vitaHne  hoc 

S^demimpune abibit^  verti^m a^urepei-itisjfudkesamfiti^capitmta^ 
v^homonqn^xxmp^^  L^p^%^i.  AdLFak.Cg.   XliXL  qu.i. 
•  fcd faltcmfpcratur ;  d. L. 4.  & L.' »-#•  C  deFideic. libert,    Hinc etiam        *  .\a 

JureCanonico  pdenapecuniariaibi  ftatuicur,    C.  p.  C  32.  qu.  ^       . 
Con£ Bceod. »*♦§  22.  Struv,  i&.  $. 7^. 

O^Bj.  L'3S*  §•/«  tie  Pcm.  ubi  poculum  abortidnis »  etfi  finedblo 
datum,  punitur  damnatione  admeialla>  vcl  deportationei  ten-» 
tatum  fit|  fi  vero  pericrit,  mortCi  itcm  L.sp^  pr.  eod.  ubi^poena 
mortis  inabavftionem  partus  ftatuitur. 
R  £  s  p«  Loquitur  dc  homme,adeoque  de  partu  vitali.de  quoftadifiir 
Velpartus cft  FORM ATUS  ET  VITALIS,  tunc  ultimum  fup» 
pliciom rocumhabct^  ex  Lcge  Comcliade  ficariis^  X«  /f  C  M^L^ 
Com  dejic.  -  nam  rcvcra  hominem  occidit^  dc  quo  cafu  ftint  L.  Ji^ 
§♦  f.  de  Pom.  ibi :  quodpeo  mulieraut  hofito  (adcoque  Ipqui  tufte^tus  de 
partu  foriKato  j  ^-^hierH\fummfifitppkcioaffi^^^         &L  jp.  eod  ibi;  ., 

pmtumfihi  medicamentis  ipfa  a^egijjet^    rei  capitalis  ejfe  damnatami 
agi  autcm  hic  dc  partu  formaro ,  apparct  lura  cx  lo c  Cic  .  pro^  i.ltt^  r  ^ 

ent.  undedefumta  eft  illa  Lex,  ubi  rationes  h«  afiicruntur  ;   'qiija 

Oooo  ^'    ipcs 

.      CbCCEJI  Jviu  CONTIU  P,  IL 


/      -      . 
f$8;    LiB.  XLVIi    Tit.  XL  De  ExtRAORD,    CRikiNiw»- 


fbesparentis,  niemoria  nominis>  fubfidiuni  generis>  hmesfimi* 
faiae^,  defignatusreipirf^licstcivispem;  trnn^  quiaopponituraba^ 
enl  partus  iUavis^  qua?  vifceribus  infertur^  hfio  parcum  abigerec» 
quod  crimcn  coercetur  ex  L,  Gom.  dc  vencficiis ,  «  panittir  tempo- 
rali exilio,  d.  L.99.  L.  4* dtExtraord.  crim. l^iff.  AdL.  Com. defim:h 
BiiTa bonorumparte ,  Lif. ^.j.de Ptsn, Carfou  P.4.<l^d.^ 

AtquehsecpomamorttsJureDivino,  £x;*f,  JureCanonico,G7# 
feq.  XXXU.  qu^  *  2« .  infin.  II C  qu.f.  Legibus  Gothonim  >  Z/^.  Wifig^ 
Lw.  6,  IXl  &  denrque  OrdinatioMeCriminaliy  art^  <J/:  (^  '/i.  ftatuta  eft ; 
in  qua  ukima  Conftitutione  poena  culei  in  fbemina  obunet  >  &>  irth^ 
teratur,  noenatgnisieiipali^  etiaminmafculo. '  -   ' 

Quanoo  vero  animatus  cenfeatur^  diverfie  laxftant  fentetitia:^ 
alii  rorqfyando  partui  ^9«  alii  4f.  movendo  aUi^.^o.  dii  70.  alii  it 
»  perficiendoiiojaiiigoo^  diesdederunt;  atiialiter,  deqtubuslatt 
Cotb^  add.  L^jo.  &  Lauterb.  k  pag.  &J2.  atre^lius  h«c  roedicortiD 
infpe£tiora&judicioreiinquuntur>  Zierifz.idO.C^art.t3}*Gotb*ii 
t.y.deP<en.  -     , 

NeqtieoBSTAT^  quodpartus^  nondtmi  ecHtus»  homoflofi^ 
h.p.^t,AdLeg.Fa/c^  , 

'  Res?»  tmoinjurcei,  qui  jam  vivus  eft,  &brevifperatarc&, 
perinde  proipcitutr  ac  nato,  L,  14,  C  de.Fideic.  lib.  L,  2f.de  StA 
^m.  Axfocius  enim  quodammodp  eft,  eiim>  qoi  Q^erator,  ante 
vitam mcari ,  LiSf^de ventr. in p'$f.  ^ 
'  Idi^m  eft,  fii^artUQi  non  quidem  abigat,  (ed  aliis  modis  mori 
patiaturi  itaenim  (i)gladiopunitur,  qua?velinfquaiofemoriin'' 
fintem  dolofe  pafta  eft,  ve)  dolofe  ventremexonerandotanqunn 
«fuinkitrinamemifity  Ctfryz  l^.  ^r/^^  (2)  Siexponit 

snfantem  animo  occidendi,  multo  magis  pcena  occifi  partus  itf\t* 
tur,  C  2#,  Ilqu.f.  infin.  modopartusmortuusfit,  alias  pcena.ar* 
fcitrafiaobtinet,  Garryz.  d.  C  4.  d.  S.feq.  Si  nonanimo  dccidendj, 
fed  onerai  evitandi,  Jevior  eft,  &  puninar  n»  Wb  ©&«  ?«bW/  0.  C 
grt.  iS2.  fuffi€itveraiuftigatiocumperpetii9rclegatione#  Qpid 
Xa)  obtineat,  fiinfansiaveniatufdamnatus&moitiius?  wdeO^ 
Cart.ijiAid.  Wijfenif. bn.f.  (^d. 

Qv,  llly  jQuakcrimenfifJcope/isms?^ 


Li«.  XLVSl    TiT.  Xlt  Dfi  SEPULcmto  ViotAm       6S9 


Srmm.ad L.p.f,deCrinLextraord.  ^/ripucanc^  iacantadone&inagi- 
Cis  artibus  hos  iapides  fuifleprxparatosy  itgf  accedentibus  letro 
inalapereundumnty  quodoptimerefeliit^firnw.  Ex.4t.%^^.  Alii 
icopelismum  limplicem  ipeciem  difiidationis  fadunc,  \C«rp^  JPn 
Orim.qn.i7,?A. 

Redius  Hicimus»  (copelismum  eile  talem  (peciem  diiHdationis, 
quaeligm$fic/^L.^.jbi:  tapidesponere,indic$oJmur4is.  &mox: 
quifi^pelism&n  fecerunt^  Nonaucemtpnecjieopus  eft,  \1tJapid0e 
ponanttkr ;  fed  &  aliis  Hgnis  fieri  pateft :  nam  aefctibftur  in^.  1«  t. 
crimen>  utiplerumquefierifolety  quoipibnoaexcludunturaliafi- 
ffna,  mortem^  incendia&c.  minanda:  panenim  radonecrimen 
boc  commitdtur^  fi  quis  globum  plumbeum  cum  pul^ere  pyreo^ 
CbuflUphur ,  carbonesniiaque indicia ,  Q$rant)  #  ^dinm^  ponat^ 
Indiciefuturos,  quodj^fiquiseumagrum  coluifletj  malolcfhoiic 
peritunis»  OriginemfauiccriminiArabiadebet,  4/.£.i?i  Unde 
podlorcs  locum  Jobi ,  c.  j.  u  ^j-  hucreferunt,  ubiait:  fosdusha^ 
hehis  cumfiopulis  campi\  v^rum  per  lapidesi  feufcopulos,  ibini- 
lul  aliud  incelligicur^  quam  antra  fbrarum,  ubi  fera?  habitare  (b- 
lent ;  promit^i tur  i^itur  ibi  iecuritas  a  feris «  qu£  in  fpeJuncis  iad* 
tanti  quodiadsdeclaraturperfequenda  vcrba:  cmijerlscam^ 
facmhabebis^ 

Posna  hujus  crtmtnis  ail>itrana  eft»  &  pro  qualltate  deli<^iusque 
ad  uidmumfuppliciumextendi  potell ,  d.  L  9.  grave  enim  deliftum 
eft ,  ubi  qui$  ipreco  Judice propria  autoritate  vindiftam  exercet  mi* 
aandoalterimorteinvelesatium.  ContO.Cm.iii.RJ.dean.issf^ 

LiB.  XLVir;     TiT.  Xli. 

DE  SEPULCHRO  VlOLAm 
Qv.  L  Ana^iofepjilcbrivioktiaBorifitapplk^^ 

AFFiRMATVR.  Lj.pT.k  ibi:    ut^y  adquempertineai.  &!nox: 
ipdcunque  agerevolHy  ei($c.  namagitureaadioneinid>  ^uod  5f^''?* 
cujusqueintercft,  d,  L3  %.f.  Acccdit,  quod  inomnibusadtionibus  ^^^jT* 
popularibusiditaiurisiit,  Lt.deTerm.mot^  pUcmiH 

Obj*    £.^j.^*//i</5t>.^WubipcEnacumfifcodividitur.  if€. 

Rfisp.  IbihQcfpecialeeity  &infpecieLegeadditum,r«gularitec 
autem  non  obdnec ,  Gatb.  add  L  a/.  %fi 

Obj.  Ls^S^r^h.  ubiille^  quiincivitateiep.elic9  40.  aureos  nofi. 
a^Qrifolvic>  fedfifeo.  Oqoo  i  t^. 


"      '     66q      Lib.  XLVII.    TiT.  XIIL    De  CtfNCussiOKi   '   '. 

■  I»  ■fi-       ■■■■ .1111.  ,         .    w.—      -.1.  .   .   _^   .    .11,   ■  ,.-  ,,>-.      I    I  |1|       .11      ■» 

R  £  s  p«  Loquicur  cexcus  de  iUco  difibre;    adeoquc  de  proceffu 
inquificorio, 

Qy*  IL  Anlocumbabeatbceca&io^   fi  qriis  ejecerit 

mortuumfepultumjneumlocum^    itbifepelienii 

jusnonerat? 

\  tduuf^g.  VT  egatur;  quia  noneracfepulchrum,  cutn  inferendoinlocnffl 
67A yerb.*-^  alienumfepelienseumnQnfaciacre!igiofura>  L^2.§.7M4*Li 
^^1^^^'  h.43  jf^L.z.Ch.  Undenecviolaripoceft;        ^  - 

^     *  OaJ.  L.^,Jf.i?i?^/r^»  ubieximercviproprianonlicet, 

Resp.  AliaaAiodiicur,  fcilicetinjuriarum^r  nonverodefepul« 
chroviolato,  ' 

DissENTiT hauterb. afeipfifupr. p.  i6s*  pbtaiti  npnpofleraor' 

tuura>  iri  loco  alieno  fepulcum,  propria  aucoritate  effodi  (ine poBr 

na  fepulchri  violaci  >    atque  in  eam  rem  allegac  L.  f.  de  ^ukhML 

Verura  ea  nihil  probac ;  namagic  de  fepulchro,  quod  non  eft,  fi  in  ai- 

*     eno  loco  morcuus  infercur.  ConfFranfzk.  tit.  deRelig.  n.  lo^ 

Qv.  III.  QLualis  pcena  in  rpoliatores  cadaverum 
^  Jitconftitutal 

Xjfjtf,pifjj,  TJesr    OHm  mors  in  viKoribus,    deporcacio  in  honeftioribus,' 
^7$.  vcrb,  I\  Lfh^    Hodie  arbicraria  i  Carpz.  Pr.  Crim.  qu.  8J.  n.  6o^ 
fifin€§f      MiracurD».  Stryk.  h,  t.  curnondecuraftiofiuti,  fedinprompctt 
*^v       eftracio,  quiapianedominus>  vellalceminvlcufnoneft;. 

LiB^  XLVIL    TiT,  XHL 

PE    CONCUSSIONE 

Qv.  \.  Andiffidatioptqgmiscq 

LakiPA    WfiG^TVR  ;    fedre(5lius  affinisdicitur  fcopelifmo  :      naoihec 
^7-f.verb;        ^  diffidacio  rcalis,  mf\xpnadtit.de£xtraar^Snafiis  crm^ 
bujuiiiffil Jms  vtdimus. 

•«^'-   -      Q^rAl.  J^mddodiferaidiffidatioammsl 

RE5P*  Utgenus  &  fpecies  :    nam  diffidaciones  funcminecpfl' 
juhd«cumfa£lo>    quo.ngnificBCurpemicies,  .&i:onceintu> 
Judicis.  Vid.  Carpoi,  P»  4.  C«h§.  </.  def.  2.  per  m.  i$  ?ra3,  crim.  f «• 


LiB.  XLVn.  TiT,  XVI.    Dfi  RECEPTATomnr».     €6i 


LiB.  XLVII.     TiT.  XIV^ 

DE  ABIGEIS,     ABACTORE. 

ABiGEA;TORE  &c.  .       _    .- 

Qv.  AnetiamJitMgeuSy  quipecusexjiabuk 
fubtrahit? 

AFFiRMATVRinZ./»  S*'-^-  Negatyr  m  i.  !•  §.  I.  A.  U-. 
trumque  vcrura :  nam  proprie  e  fylva  &pafguis  publicis  aper- 
tisque  abigunt  >  d,  L  i*  mwus  proprie  e  ftabuiis ,  ubi  non  eft  nuda 
abadio;  adeoquejp/fiv/i^eftcoercendum,  diL  i^  non Jeniu^,  ut 
legitCujaciuSi 

LiB-  XLVIL    TiT;  XVI*     • 

DE    RECEPTATORIBUS; 

Qy^  L  An  receptatores  etiam  reorumprivati  deliBi    ' 
:punianturexboccriviine? 

Affirmatur;    quia,  cjuifuremcekt,  utfurpunitury  l^^AS^^  Um.pm 
u  de  Furt.  &ille,  qui  recepit  raptorcm,    eadem  poena  tene-  d^/.verb* 
tur  y  h.  h  §•  ?•  ^^  I^cend,    Utrumque  autera  eft  deliftum  privacum .  ^tiamprU 
E  X  c.  Si  tale  delicftum  fit ,     ex  quo  reus  prlncipalis  ^tra  ordi-  "^^ti crc» 
ncm  conveniri  nequit,    adeoque  nec  rcceptator,     ut  in  Lege 
Aquilia. 

Qv,  IL  Anparentes^cognatifUfpeBidercce^ 
ptione^jurametofepurgaredebeant? 

NE  G  a T  V r  ,  tum ,  quia  metus  eft  pcrjurii ,  tum ,  qui»  parehtes  Lmi^p^g: 
adverfus  liberos  ncc  volentes  ad  teflamonium  admrtrantur,^^  ^^*' 

-Obj.  publiceintercfle,  uthuiusmodideMapuniantur*  " 

Resp»     Noa  tamcn  tanta  eft  h«c  ratio,    ut  tollat  mctum  pcr- 
jurii,  velpietatcmparentumci^aliberos>  -        - 

O  B  j.    of^*  L.  3f.  de  Relig.   ubi  patcr  filium  perduellem  &  parri- 
cidtm  impunc occidere ]H)teft ,  idquc  6b  falutdm  publicam. 

Risp.  Singularc  cft  in  crimine  lx£x  majeftaus,    &  parricidio; 

Odoo  3  Qy^ 


Im 


CU   LiB^  XLVI|«  TiT.  KiX^  ExRi[.inr^  H«MixTAti^  &c 


tiadeli3ipmiripoJlit% 

LO^lfig.  DjegQltiicerfaoc  niegandum;  \quia  niJiil  mali  agit  tacens^  iwqm 
^^rl^'         c*^f*  criminisinfiieatio  fijbeft  :    iflque  ita  craditur  in  Ck 

■  g  X  €*  Qijocies  quaedam  crimina  in  fpceie  eirceptt  videntur«  « 

{ 1 7  in  caula  ma jcftatis,  L.  /•  C  Ad  hJjful^  Maj^    ( 2  >  In  parricidf^ 
\^t.U^^$M?9rm*    (3)  Jnraptu,  Uu».%z,Q^deRa^umg^ 

tiu*  XLVn.     TfT.  XIX* 

EXPILATiE    HiEREDITATIS    &c 

Qv.  L  An  prdpttr  expilatam  btereditaum  bQdli 
;     ^  furtiagipoj/it? 

tm.f§g.  i^EGATYit  ;*  qiila  propria  adio  exfHatie barediuttif  likdawt 
/;7r.^crb.  IX  £t  cumcrimen  ficextraordinarium,  pcena  GuoqueextM<»fr 
^?^***  uaria  ftatui  debet,  L*  u  K  $.  Sane  poena  furti  tn  oaiola  «;  cxw- 
'^'^         bitans^  adeoqueextendinqpdefaet,  L^p.dePm. 

Ob j;  i,  i^.  C  jllx'quit.  faufl  inf.  ubi  expilatio  hacreditatis  dkii» 
tur  ftirtum  improbius, 

Rese.  Fuxto  coriaparatujr  quoad  infamiam?  ex  utraquc  emm 
cauia  condemnatus  nt  infamis»  d^  U  12.  Sed  &  licet  inftar  fiitta 
fic>  aonxamen  eadem  poena  obtinere  debett 

Qj,  IL  Anali^&io»es  reiper/ecutaricefoncurratt 
£uma&wmbac£XtraordiMariat 

lMm.pHk  J^  B^JRMATVRt  &quideaaacumuiativei  ^uia,  «tfi  poenafliqw* 
tn-  W^*  -^  confecutualita^lione  hacextraordinaria,  noaduin  tamenrem 
Mcr#ffnrf^*habet^  adeoqu^  hanc  adhuc  petere  poteft^  L.m.C^  Quflnd.(i9^ 
s^irc.     sSLUydeOmd.f^s.  ubiexcmp^lareceirfentun 

O  B  s  T^  LI  /.  j^  hj,  ubi  non  ni(iele6Ure  concummt  petitio  hatre* 
^itatis^,  &crimenexpilatcha?reditatis. 

Resp*  Ipf«  aflionce  non  conc^rrunt  eledhre,  fed  duo  judici^ 
&  ieUgit  aaorf  ari  «pud  Pr^fedtum  Urbi  criminalicer^  an  apud 
Prs:iiaes  civiliter  agere  velit :  apud  unum  ergo  horum  Judiciua 
«itrumque  ai9ionem  iiiaul  kueatare  non  pdteui  at  (iDgulas  apu^ 
uttumqucpoteftt  OM» 


LtB.  XLyn«     TlT.  XX^  StELUOMATirS.  tCl 


OMf.  ImJ.  Q  hl  ubi  hoc  enmen  cRcitur  intcnari  in  ftifairdi(nn>     ' 
fideficjca£lia^  er|[OQoi»poceftcum  e^coficurrere;.  ' 

Resp.  iBcenianpoteft,  ftdeficicaaio,  fcil.  publiar&ordinaria^ 
nam  ideo>  eft  crimen  excraordinariuro>  quia^  ordinaria  addo  indc 
'Hoodaturii    dusenimcrimihalesnunquamconcucnint» 

LrB.  XLVir.    TiT.  XX. 

,     STELLIONATUS. 
Qvr.  L  Jbiflellmatwncmmittat^  quieandmrem 
duwusdiverfts  eontra&ibusvendit?  . 

JJegatvr,  MtmfJ/Mmj  UthML^Cem.de^falf^  miiocecum l^.|h^* 
^  in  akerius  prsjudicium  reritas  improbe  mucetur.  Vid.  Laui^  ^n*  wh. 
imfr.  tiu  AJL  C9meL  defalf  Stelfionatus  aufemjocpm  non  ha-  «••»*•» 
bet  >  nifi  deficiente ticuloordinario criminis ,  Ls^  §*  l  /Vji^.  ^^* 

Obst«  L.^  %.  i.  k    ubi  exprefle  dieitur ,  ^uod  fi  quisr  rem  aKi 
a>l)ligatamdi(Iimulata  obligatione  alii  diftraxent  £(C»  ex  ftejliopa^ 
mceneatur,    C(mfL.iSS^^^3f%^dePign.aff* 

R  E  s  p«  Agicur  hic de  caib,  ubi  non  duobus  vendidic »  fed  ubi 
IHUobligaYicrem>  eamquepofteaaHrendidic^  hoccafli^r^^ 
DOttcommictiiurf  quiavm/^/hicnonmucacur^ucpocecuroresvere 
ineiDptoresx}uredominiijp  Jic«tcumonere^  cransferatwt  nee 
^ajudicium  teroi  hfc  verritur ,  ^uia  ereditor  ^us  fuum  per  zSdo^ 
nem  hypothecariam  ,  emtor  vero  regrefliim  per  a^nem  vendi» 
ti  fal vum  habet :  cura  erpd  ^eciale  nomen  criminis  hic  d^ficoatjt 
fiellionacum  comraitt^e  videtun 

Qy.  IL  Anille^  quiremalienamtanquamfuam  op^ 
pigfHiratcreditm^Jtellionatmcmmi^ 
licet  ntm  juraverit  f 

A  EFf n M AT vft)    L  id.  $«#.  dePignt  a&.  ibi:    SiremaRe^am^^tam.peg, 
(i€\fteai(Amtm€rifnlnetenetur.  L.  ^.^.  i.  eod.  ihu    Si  quisrem^^^^  Y»^' 
aHenam  mibi  p^nori  de£t  f^c*  eotkm  crimine pleSetur^    Sed  &  cum  ^^]^^»  * 
aliuarituluB  criminis  hic  defieiat»  &  tamen  iniignis  veriiitia  atque  ^^^ 
maliri^€ommic(acury  ftellionatusfiipereft^  L.j.§.i>. 
'  «O  B  >    L.ft.vti  hsc  jc*  yera  eiXe  dicuncur  >Ti  iiia  pigoora  efl^ 
ioravic*  • 

Rksf.  TuacduofuntcrimuM^  (0  perJurii;  (t)doll:  ucerque 
*    •  «ft 


t64>  LlB»  3fl-Vtt     TlT.  XX.  STEtLlQNATVS.^ 

^       ....       ., . : ; ; : -^ * 

eft4<^lUomtus;  quiaibecialenotnen  ctHnints  oon  eft;  adeoque  ^ 
utroque  a^  poteft  ad  poenam  ftelU<uiatus,  falvis  pi^rea  rdi- 
quis  pcenis  peijurii. 

Qv.  m  Anfiellionatus  infamety 


fam*  l.2z.£  deffisy  quimt.tnfam*      .  '        V  

Obst.  L,iiinfaeHis^qi4imt4hfam.\A}ict^^ 
-  '  infamiatndiciturirrQgaredainnatp, 

-  ft^Esp.  Verum  hoc  eft ,   frftellionacus  cpmmittirar  in  caula  fr 

mo(a»i  ucin  depofico^    mandaco  &c.    Namingenerecantumo» 

,  ,     ,     fiendicur  i|[\  d.  U  /J.  quod  Jicec  ftellionacusnonM  )udicium  pub&- 

.  .  cum  >  taniiefi  infamia  aliquando  inde  oriacur  >    quGa  in  ejEtraoidi* 

nariisregtllaricer  non  fit* 

y.  IVt    /incumboccrimineconeurranta&ims 
reiperfecutoria? 

lani,  t$p  Kytvsi  M  A  T  V  R ,  quia  res  &  poena  invicem  nunquam  confumufit) 
gF9.  verb,  •^   f^i,  fo^/tit;  de  Obl.  qu,  fin.  i$  tit.  prMel  qu.fin.  -  Itfquc  a- 
^^^'  preffis.verbisica traditur  in/.  /.  §;/  de  Pigri.  aS.  ibi :    tmehkur  /#• 
•  •        menpigmratitiai^ionecmritriapratetfieUionatumj  qumfedt. 

.  Ob j.  C*^)  ^r^.  A  S-ffl  Expil'  ^*    Sed  ci  jam  fatirfaitum  eft  tk. 
pr^ed  qtLfin. 

Obj.  (i)  arg.U^.$.i.de  Furf.  ubifurcriminaUtefaccufatus 
&  rem  furtivam  reftitttere  jufltis^  noii  amplius  teneoit  a6Hone 
furtiinfimplum. 

Rew.  i:  Loquitardeafti6neutrin<^uepGBnali;  tuncemmidem 
fur  bis  aAione  poenali  nori  tenctur ,  idque  apparet  ex  verhis  wa- 
jQrisp(M£.  • 

R£sp«  2.  Loquitut  de  bkiu  (ingalari,  ubi  (^is  indu£his  inperi- 
culum  majoris  poenk  rem  furcivtm  reftituit :    nam  iile  t  qui  crimi- 
naiiter  accufat ,  &  rem  furti vam  confequititr ,  norf  poteft  u  Iterius 
agere  in  fimplum ,  utpote  quod  jam  recepit  v  ibi :    receptaefl pecih, 
ma Mtata.  ii^moA    reflituereremjujft^fuerit^ 


LlB» 
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DEPUBUCISJUDICIIS 

Qy.  I.    Aa  denmmtio  rpecidifjitj^^ 
. : ,  .:  J^uirmiic^  . , 

Eq\Hc1em.lnter]uRa,  cuaeinqiiificLomcaulam  dai^t»  indicia  refer^  £4^^^  m^^ 
ri  quoque  fokt  DENCINCl AT(0  SPECIALtS ,     iiw  partis  ^^«.  vcifc. 
offeafei  ftve tiWtir»  O^fr/ig;  traxXrim.  p 's:qu  ipg  mm.S4     de qua  f^^^^^f^ 
prolixe  agit  Damhoud.  JPn  Crim  a  VLpr.  m:  &  fiJri^w»,  Vroc.  Cw.^^^^*  '  ^ 
.   ^    c/4.n.  tujeq,    Scdprudenti&^u^ids  eftrfi%enterintrolpicereac 
^   "    animadverterepeifonirijietwp^a^ris^^  ingeniumj  mores^ 

w        omnesquecohdiitiones;   «ec  noti  rnidiofe^&  accurate  perfcrutari 
>        fingiiUs.tam  denunci[a|cqris> .  .quam  alianim  rerum  pene  omnium 
i-    X    circumftaifitia^l  QaaAldf autemVoquirit ifu^n.^d legitim j^^n denuri- 
*<:iationem:  (1)  Scriptin^m;  (>)  ExpVieffibftemdelicli ;  (3}Nortch 
delinquemisj  (^JNomendenunqiamis.  Frw.C/V*^.^.«.a;. 

HxQ  denuncia^ io  fit  ycl  zffc^li  |>er^na  ^  vel  a  Jjrivato.    IVo  ca- 
JU  >  •  v^I  ovideatia  acjfunt  irMii<;i^  criminis  perpetrar i ,  ,&  tum  proce-  , 
dituradfpecialeminqiijfiribnciiti    velindicjafuntieviora,  &  ad- 
K      '  mitte.tur  addefenfioiiem  pro  ayertenda  inquifidbne,    Si  nulla'  ad- 
\        fint  ihdicia  pr«ter  famam ,  gcneralis  inquifitio  Injungi  fifcali  folet : 
'  Qua?  pmnia  prudentis  Judicls  arbitrio  committuntur.    Hoccafu  iti- 
iaemnon  ftatim  jfifcalires  qommittcnda,  vel  fpecialisinquifitio  de- 
'        cernenda  eft ,  lecl  tum  demura ,  fi  ex  inftrumentis ,  VelteftiUm  funi- 
'  maria  depofitione  denvviciw^.pf obctur;,  Brunn,  adL  ig.  f.de  Injur. 
^ '      <^uia  vero  hujusmodi  denuctiationes  plerumquc  non  publics  uti;- 
'-'        litatisdefijjerio ,  riec  vero juftitiaezelo/  fed  ex vindiila ,  &odioiieri 
'folent ,   prudens  Judex  citet  utramquejlpartem ,  &  cognofcat,  aft 
^'     legiagie^tafta  fitdenunciatjo,  aninaidafufficientia  Si 

*        jamapf)ireat,  vel  (1)  vindiSlascupidine,  autinimiciti^caufa,  de- 
nunc^atiQneitifadam,  repellitur  aenunciaris,    Cap  Expel/anm:.(^ 
^       C  Quatiter^ X^  de Accufbamhoud  dJ  n.f.    Item  (2)  fiaperfonis 
«^'      infamibusvel-vilioribus  fiat,  C  1.  X  e&d.  C  DileSus.  X  ibid  Dani^ 
^ .      houdJd,  L  n.  jf.  4  ^7* ^M &  (i)  fi  vericas  delifti.nullis  indiciis  fal- 
9      .  fem  pcdbabilibqs  &  verofimilibus  probari  polfit^  ,  denunciatus  pu- 
re  abfol vioir ,    nec,    d^aunciationem  ad  inquifitionem  ipecialem 
i  .,  .   .  ,       PpPP..  .    fufficcr^ 

XoccE/i  Jviu  CONTt*  P.  II 
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.  iufficere,  decemitur.  Atquehinccuinp9rslse(aadver&rium,qui 
pr^ilito  delato  jiurameqto  ahfolutus  fuit>  penuriuni  feci^  denun* 
ciaret»  illudque  ex  teflium  depodttone  prohare  veltet »  cau&  co* 
gnita  in  Curia  Halberftadienfi  abfolutus  fuit ,  tum ,  quia  teftes  v^ 
^tiarufit .  tum  V  quia  alii teftes  corttrariuiri  ouoque  edi^^re,  "tumd* 
nique,  quiadifficilisinturaultucftcertitudp,  fed  &  jurans,  fepri- 
mas  in')uriasnon  emo vuifle ,  iple  forte  id  ignorare  po teft  y  indeque 
dedoloconftare  meritodeberet^  quodprabatudaf]ficillimuin  dSi 
incaufa(Scbtai)et;  contra@4)ratJer,  anniTio*  , 

•.  Qili  iojuria  alterum  denunciatipne  fua  rcum  fecic,  r?6rt  mmm 

*damna  i&expenfis  reftituere,  fed  Sc  a  Judice  puniri  debet ,  adeo, 
ut  poenam  talionis  hiciocum  haberie  putet  Damhoud^  Prax,  Crm, 
€.  tf.  »♦  ^.  Sed5cin|uriaruma6liodatUrdenunciatOv  contrad^ 
nunciantem  >  Brum  ad  L,ig.ff\de  Jnjar  ».  ^*Jffr  f^i^  ^*^^  probabi* 
lem  dcnuncifindi  caufiim  fa^beat^  uq in  difla  caiiu  dec  funvtneminl 

Qv.  II?  Gimdnamreqttiraturadid^  uffpecidlinnfiiv 
Jttiodeccrnipojit}    ^ quandoinquifitusprMVfr- 
tendain^iiptinneaudiatur} 

tm^.\fii,\^yi^'^'  ReqtiifitaproccfTusinquifitorilfunt  (i)  corpusde&%)^ 

vcrb.  j^f.  Ja  vocant>  i  c.    deliflumcommiflumefle,    L.  i.  %24^  ^^^/^ 

rid»#r        ^t^  silan.    quod  ex  infpe^tione  oculari  prooatur,  .  vel  fi  fii<3i  & 

tranfeuntis,   ex  con)e<fturis  probabiiibus,    (2)  Indicia  probdbifij; 

3u3Er  vel^  mediame  juramento  purgatpriOf    vel  per  torturam  eli^ 
ebent.    (3)  nefitinjuriamereprivata^  fed  publiceintttfiti  eaffl 
vindicari ,  Z  y.  jpr.  ^i?  O^c,  Pr^^, 

Adeo  autem  hisaequifitis  pofitis  fpecialis  inquifitio  iflcentan 
poteft^  ut  nec  reus  pro  ea  avercenda  audiri  debeac;  modo  talc 
crimenfit,  (juodfcandalumreipublic^praebet,  C^r/)z.F.i.  ^'''f- 
n.  tz  fiq^  Si  vero  crimen  tanti  noncft,  ncc  teftes  dire^o  de  cii- 
roine  commiflb  teftentur,  folet  proavertenda  inquifitione  rcusau- 
diri>  Mev\  P.  2.  deciiu  »•  7.  On^pz,  Pn  C3r/«ir*  P.j^  qn^  *//.  «.ij.  ^^ 
rin.  Prax,  crim  qu.  ip.  n  go. 

Qv.  111.  Mnquiptmfufpendiaboffi^^^  ^0 

interim  faiarium  percipiat  i  \ 

IJ  ESp.  SiadfpeoialeminquifitionemgravatusqiiiSeft,  fufpendifi' 
*"^  let  abofRcio ;  cum  enim  fama  ejus  fuggiiietur  pcr  indicia  pto- 
l)abiltay  nonpoteft officiofuofun^i,  nifi fefeab  illafufpicione  puf- 
gaveriCt  '-       .-..-:.  ,r.  i  :'/w,     '  Ac 


De  PUBLICTS  JuDicrifS^   '  '        '    '       C6f 

•  ^  At  quamdiu  de  crimine  convi(ftus  hon  eft,  fruitur  bmliibus  c- 
molumemis»  auflrofHcibcohflrrent;  quia  pfficiumduraty  &exe^* 
citium  faitem  okfcandalumfofpenditur^  Mev.  P.  g.  dec.  144.  at  ve-^ 
rum hoceft^defixofalario,  non  de  emolumentis*  qua?  pro  ftudio 
&iabore  dantur,  v.  %.  ber^etd(>t  9  ^fennincj;  ^ttuf  ^  ®e(b ;  leic^ 
^reDi^n  ic«  acque  ita  judicatum  in Curia  Halberftadienfi ,  in  cau& 
Fifci,  contra^truMn* 

- .  Aliud  tamtn  eft\  fi  fufpenditur  ab  ofiicio,  non>  ut  ei  proceiIu7 
'inquiiitoriuaformetur  ^  fed  in  pcenam :  utiibidemiudicatum  incaus 
£iFifci,  contraOrdepium.  Conf  •  Cw))^.  furispr,  Conf.Us.  tit^  19^ 
drf.n4.n.4-f$S» 

Qv.  Vf^  j^mnmjittriocogmfcendi^  ficaufacwilis 
[  ^crimnahsconcurrant? 

RESt.  Excodemdeli(aopIuresaliquandonafcia<ftiohejS,  cpnftab' 
Hiric difputari folec ,  quacnam  iQCOgnofcendo prarferri  debeat : 
&  regularicercognitionem  criminiscaurccivilipraeferendam  ajurit» 
..  Ego,  reriteperpenfa,  exiftimaverim,  utramque  fimul  peragen- 
dam»  &  five  civilis jungatur criminali,fiveclvili difceptatione  infti- 
tuta  crimen  incidar^  Judicem  utramque  difceptationem  una  (en« 
tentia  perimere  poflTe.  Quae  regula  ita  traditur  in  ^  f.  c/de  Ord. 
jjud.  Neque  enim  video,  cur  criminaiis  praeferri,  &  reus  duobug 
proceflibus,  cum  \mo  terminari  caufa  pofiit»  vexari  debeat.  At- 
que  hinc  quocidie  videmus,  injuriaruni  agentem  cumulare  crimi- 
/  halem  &  avilem  ad  palinodiam ;  furti  accuiatus  tenetur  &  ad  re* 
ftitutionem ,  &  ad  exiraordidariam ,  con jux  contra  conjugem  aduU 
terum  &  poenam  poftulat,  &  divortium,  ac  reftitutionem  dotis  i 
urget&c 

Pariturverohxcrraulafiiasexceptiones;  ali^uandoeniifnquoad 
ordinem  cognofcendi  praefertur  caufii  civilis  criminali,  aliquando 
criminalis  civili^  ILLuD  fit  ( f )  fi  caufi  civilis  fit prat judicialis ,  uc 
fi(de  ftatu  rei  qusnitur :  ex  ftatu  enim  dependcnt  omnia  jura ,  dc 
firuftra  de crimin€  qu«ritur ,  fifortc  perfbna  non  fitcriminis  capa?^ 
L.  pen.  C  de  Ord.  jud.  Idem  eft  (  2}  fi  caufa  civilis  fit  poireflbria, 
JL.  /.  C  de  App.  ne.  durti  Judexin  crimen  inquirit;  praedo  manerec 
in  pofiefiione^  indequefubfidiacontradejeclumpieteret,  condi* 
donemque  hujus  deteriorem  redderec  Conf.  L  j.  C^  di  Vipubh 
CovJu{}XQU  L4S,titJf,qu,^^ 

.    Pppp  a  '       HOC 


66^     LiB,  XLVIIL   TiT.  L  De  PuiLicis  JuDiGii». 

HO  C  fit  i  &  caufa  cnisunalis  prsrferctir  civili  ^  ii  uno  procefiii 
Utraque  a6lto  cuimikri  cocafn ode  ndn;  poffit  r  quod  iaepe  fit  ^  Lf. 
C  de^  Ordjud.  inprimis»  fi  tcrcius  vel  fifcus  accufet  ^  &  ad  poenam 
Isrfiis  vera  civiKter  agar^  tun&ehimmajpFcaufirminoriy  adeoque 
criminis  cognitio  caufe  civili  praefertur ,^  dl^fl  Accedit,  quod 
probaco  crimine^  utpote  quoo  nonrnif^evidenciflimas  probationp 
admitdt  >  fecilior  ad  caufae^  civitis  probationem  fit  tranticus;  quin 
|)Ian6  nova  probacione  opus  noa  eritr  omire  coirrrariohaeclevio- 
.rem  admittaty  indaquefi  e^ prius dectderetur ncmi  probadocri: 
jninis^  non  absque^difpendiQ  rcM  adtiticteinda  effet.  '  Idque  vcnmi 
cft  r  ^t(i  caufa  civilis  )am  co^pta  (Tt , '  &  crimen  incid^  >  d;l*i* 
C,ori£^L,22X,AdLC(frneI.^ 

Atque  hific  uxor^  marito  dp  adalterio  accufiro v  \  agMS  td  *• 
vortium,  vel  retrocationemdonattonis  obingratJtudinem,  'duno* 
te  rnquifitione^  nonaudkur,  iedattiociviKsfo(penditur-  H 
cum  in  Curia  Halberiladienfi  quidam  denunciaretjiviQientam  ^^  p 
eemdcMneilicam^  anxicesquein^Uriasilfatasquereretarv  eoqHein* 
quifitionem  impetraret ,.  wparaque  a^^Jone  ^i  palinodiarD  &  cx- 
penfariimreflitucionemagetet,.  fu^enfafuitharcprivataaiSio,  do- 
nec  proceflus inquifitorius  finiretur :  contendente  quippe  reo ^  inW 
quum  fore  y,  dupiici  procefHi  fe  fatigari ,  binam  probationein  €JU5- 
flem  a  fe  negatifaftiadmittiy  probatoque  crimine  caiifim  dviicflv 
tanquam exnecellaria  confequentia  ^  fponiedecifamiri>  in  caufe 
^uftet^/  contra^euetftacfe»/  d.9.  Sept.  17091 

O  B  j.  C I )  L*  7.  verf^  Qnodji.  C  de^  Vi $ubL  ubi  caufa  civilis pi«-   \^ 
ferturcriminaru 

Resf^  Agtturibi  decaufapofleflbriay    ubi  deje^spriusagfc 
'  de  refEituepda  poflTeflione,.  eaque  reflitutd  demura  de  criminc  agir 
taturqu^flipv 

Objt*  (2)  L  hC.de^Appr^ 

R  E  s  p.  Itidem  agitur  ibi  de  pofTefForra  caufi ,  quappraefertur* 

Ob  j.  (j)  L,  6.  !•  7^%.hdeInjur,U  ^^ffldeFuhLjud.  ubicaoft 
dvilis  praeiudicatcriminaii. 

RtsF..  Nonibi  quaeritur,  an  a^lo- civilis  in  cognofcendo  pfl^ 
^  feratur  criminali;  fed,.  anille,  qui  aftiQnem  poenalem  privatam 
inftituit>^  etiam  pqblicam  inftituere  poffity  quod  negatuc;  QV^^ 
idem  non  poteft  ad  duplicem  po&nam>.  ratione  ejusdem  dejioiaf 
gere,  quanquam  tuncjudiciiiberumfitexbfficiainquirere.  Cot^ 
L^nX.Ad'LXQrn,defalf  . 


C»§    (6^)    g*' 


t  LmXLVIIL    TiT.  II.  • 

'         DE    ACCUSATIONIBUS. 
Qy.  t  AnJOtifam.accufarepoJp^^^ 

^Jegatvk^  (i)  quia  filiusfem;  nonefteivisy  iaccufirc  vcra^illifar.f^gv 
*  •*     munuspublicum Givitatis..    (  r  )  Per  Lr  VJ.ff.  ad L.  fuldeada^.. ^S2.  vex^^  • 
ubi  tancum  in  cafo  adulrem  proprianar  uxorcm  aceufare  poteff,*^***/^- 
qu»  exceptio  firmat  reguhm  in  cafibus  non  exceptis^    quod  clari- 
iis  innuitur  in  L.  6.  §.)>.  ^od  ubr  iafola  Lege  julm  de  adulteriis  fi-       " 
tiusf«  abea»  qut  fui  jurisdl,  Aonfeparatur,  ibi:  ./i«;//(?jp^/r^jf^  "  - 

umhaclegeretmfacef^epQJff^  '  ,    '  ^  . 

Obj.  £.^  deUis^  jjuiJid(fc,vbifiliusC  incaufis^publicisliabef 
turpropacref»         .  ,.     /^ 

,  R  ESK  Exdpiuntury  cjuaer  ftire  propria  civitatis^,  feu  tantum  ci- 
vibus  conceflSi  funt ;  in  lis  enin^"  non  habetar  prapatref*  fed  tan- 
tum  in  caufe  publicis  civilibu^^  v^  g.  libi  it  magiftratu  gerendby 
detutoredanpa&cagjtun.  '     ^  . 

Obj.  quddtamenpubUceinterfftr  hujusmodi  accufationcs^fierf^ 
R  E  s  F;   ideo  etiam  unicuique  c  civibus  accufare  permifliim  eft^ 
iane  inter^  quoque  reipublic^?,  tutores  pupillis  dari^  nec  camen 
omncsecivitatedari  tutores  poflunr^ 

Qy.  IL    Anfuriofiaccufaripq0nt% 

.Negatvtu  Vid.JUpr  L^j.tit.uqu^^^  Zjmt.peg. 

Qv.  UL  Ankgattaccufaripojfiiit?  &"'' 

AFTiRM-ATvif,  VidinfrajiideLegatiomhw^  ^^f^**^^   . 

QvX^AnreoaBJentifalvuscondu&uscmcediMeat?  ^iff- 

A  F  Fi  R  M  A  T  V  R  ^    R.r.  Worm.  de^ann,  isir^  O.  Crim.  art.  ijtf.  infitr^ 
^  Idoueimntantumde^^»«^^5falyocondu6^^  cu- 

-  jus  cfFechis  hic  eft^  qubd  q;uoJibec  die juridico  comparere  in  Judi- 
cio  >  ac  indfe  redire  poffit,  de  qua  late  Carpz  Prax^.  CriiA,  P.  3.  qu. 
i/z  n.  6.  ttsque  adn.  20.  SQd&ia4^cia/i^  vi  cujuscitato,  prxftit^ 
ab  ipfo  cautione  irfonea  de  ftanoa  juri>  usque  ad  detcrminatio-. 
nem  litis  x  plena  datur  lecuritas>  ut  })er  totvim  tcmpusJitis  duran-  / 
ci&llceat  ipfiih  loca  judicii  comtnorari,  Carj^z.  d  qu^  m. «.  lo.feq^ 
.         ;  '    PPPP  3  '  Equj.      , 


«70.  Lrs.  XLVin.    TiTia. 

,1,  ilin    ■■    i>iir     111.11,  .  ..  I        '        ■  ■"■rl  ■         ■■  I      ■■       11      fclp     iij 

Equicfem  haec  fecuri. a6  (/;  non  nifi  reo  abienti& fVieitivo  »  quia 
&confeiro  ac  convi^lo,  fi  innoceaciam  fuam  poftea  dedocert 
vult,  dari  debet,  Carpz.  4,  im.  m.  <ji.  t^  fiq^  -Secus^^r^,.  fi  pr«. 
&n8  &  carceri  jam  traditus  ntreus,  C^r/s*  d.  l.n^  -#a»  nifi  in  levio. 
ribus  delidis»  ihid^  n.  45.  vei  ubi  ex  a^is  inquifitionalTbus  Judici 
apparet^  reum  nonfQrecuIpabilemexeodelt6lo^  Jibid.  n.s^\  0} 
X  Non  tantum  intcrritorio  concedentis^  fed  &vicinorumeffe<Si3ni 
habere debet,  Carpz^.  d.  l  n^  r/.  ( j)  Sis^sque  tcmpori^ detenni- 
mtione  data  efl:  fecuritas ,  putant,  inarbitrio  JudicLs  e(&,  eam 
poft primum  terminuoi  revocare,,  Carfz^  d^  /♦  n.  ^*  cjuodbcMU^/i- 
deiocibcuritati^romiflaBoonirarium  videtur.  Hodle  pleruinque 
addifoletdaufula;     bi| fo tattse etwa*  i>etiitid)e« «>il>et  il&nerfflflt. 

Qv.  V.  AnReus^filmmcoiduitimha^ 
feittenti<jpfeipfumjijteredebeat} 

A  FF I R  w.  ^adeo^  ut  non  publicetut  fentenda ,  njfi  reus  ipie  pi»- 
*^  fcnsfitj  (i)  quiaidcofalvocondu^uicautioiriieatUr,ut, 
quoties  id  Judex  defiderat,  toties  fidejuiTor  euoi  fiftere  debeit 
(z)  Alias  fententia  fine  effe^S^ ibret;  quia  reus  ^  ii  vel  torrurai 
vel  pgena  capitisei  di<3atur,  nunquana  reverfuruseilet.  ■  Etfivcro 
(3)  rei  juxta  CarfT,,  Pr,  Critn.  P./.  mafl,  lu.  »,  119.  iirgerefolearrt 
^  uiterioremdefenfionem^r  tatnen  illanonimpedit,  quominuspnr- 
icnseflfedebeat;  quia,  fiuiteriordefenfiopermittitur,  '  e^inar* 
cerefieridcbec :  juxta  do^rinam  Brunn.  Proc.  inq.  c.  g^  m  z2^  Carpz. 
jP. J.  qui/ii^  n.  Ss:  junff.  qu,  lip.  n.  42.  f^  latejfqu.  Atque  ita  in  Cu- 
liaHalberftadienfidecretum  fuit,  in  caula  Corvjwi ,'  contra  fritK 
jSi^e  -;  ^mi  d.  «6.  Nov-  &  d  7*  Dec,  Ana  1706.  quodplnrimisfen- 
tentiis  ppftea  confirmatum  cft; 

Effccluseft  (i)  quodcontratalemabfcntemprocedacurpertn- 
nptaxionem  bononim,  &  Magiftratus  ejus  loci^  ubi  commorarufi. 
requiri  Iblet,  baf  et  itt  fle^nsH^e  *^a|ft  getofien  t»er6en  xaWt 
Carfz.  d^  L  »♦  «f.  (^)  Siadulterfit,  folvi  poteft  matrimoniurn 
quoad vinculum ,  de  quo  infira  Ht.  AdL.  jful.  di  Adult^  Ita  judi- 
catum  in  di^aa  caufa  Corvini ,  contra  feine  6^e  ^?  ^rau»  (i  )  Fide- 
juflbrcautionem,  quampracftititt  folveretenetur,  Carpz.dqu^fi^ 
iM.  n.  iip.  (^  i2o.  ica  judicjitum  in  di£la  caufa  Corvini ,  contra  felwe 
^C^e^Swu/  unbberenCaventen,  UviMeyerdiL  Jul.1707, 

Aliud  eft ,  fi  tale  crimen  fit  ubi  poenapecuniaria  obtitiet  9    tunc 
xu>n  opus  eft|    uc  cempore  fenteottae  tcus  fe  fiftat >    ftd  pubJicad 

fentett- 


Db  AccusrxTiOMiFUS-  ^71 


iententia  ettam  abfente  reo  poteft,     Brum.  Pr^c.inqu.c^  /.  m.  f^ 

.  n.  6.  Carpz.  Prax.  Crim.  P.  }.\qu.  m*  n.  77.  atque  ita  praefente  folo 
niandacario  pubiicata  fuit  fententia  in  cauia  ^tntxl^^    cont^a  ^ 

•  |<l^  ^nmingcii ,  p^r  Decrecam ,  d.  16.  Maji  1696. 

Si  publicata  cft  fententia  praefente  reo,  ftatim  hic  carccn  tradi 
poteft»  nec  decendium  appellationis,  vel  petkio  ulterioris  defeivi 
fiontseuRi  a  carcere  liberat;    iicetprocefllis  {itaccufdtoriusi  qulc- 

^  qnid  diflentiat  Garr/>z  P.s.qu  vi  nufn.  Cf.feq.  S^nQrmo  j  quojyfi 
effugjatf  nan  tantum  cautio  conmhtatur^  Jed  ^  in  amnem  eventum 
Sfudici  contra  non  comparemem  vet  fugientem  iis  remediisuti  liceaty 

\  qmhus  utendum  neceffariofu^et,  Jiab  initio  denegataforteficuritatty 
reus  ipfemet  non  comparuiffet ,  mihi  non  fuficere  videtur ;  quia  ideo 
cautio  prariftatur^  uc  reus  deiideranti  Judici  fiftatur)  ne  efTedti 
ientenuadefticuatur^  uueluforiafierec^  flabfentitenoiriententiss 
iiXQotefceree* 

Qv.  VL    AnmortuiaccufaripqJJint? 

^EGATVR:      mvti  mortc  toUi  crimen  quoad  poenam  corpora»2^P«r« 
*^  lem  >     certum  eft ,    L.  20^  de  Pm.  fot.  tit.  C  Si  reus  vel  accufJ^^  ^^^ 
*r  Idem  eft  y  fi  pecunia  ex  judicio  publico  debeatur,    L  '/♦  §.  /.  Ad^^^ 
SCt.  JUrtnll^  U  to.  de  Accuf    Quod  late  explicatur  a  B»    Parente 
mDifi.  de  ^fiit^  fcm.  in  ahfmtis  c^  i.  %,  Mp.  (Sfeq.     Sed  dubitatum 
de  extraordinariis  y    quin  textus ,  quibus  morte  6niri  crimen  diei- 
'tur^    in  (pecie  de  publicis  ^udiciis  aguQty    di3,  L.  20.  de  Accuf 
L^  p*  C  Si  reus  vel accuf  d^  ll  ir.    Se<l  idem  ibi  obtinett    nam  ( i>     . 
cocar  ratiaquafi  contraiHius,  ex  quo  defundus  quoque  ejusoue  hae^ 
rescoiiveniri.poteft,  biccefTat;    (2)  cjuiaextraordinaria  lequuxt*  ' 

turnacuramordinariorum^  nififpeciaiisdiflferencia  fit,  qu«  non 
ajia  apparet,  quam  quod  hasc  unicuique  c  popuio  demur^  Sed  & 
(3)  genaraliterloquuntur  L.^.  de  Pubijud.  L^}.  C  Sirettsvelaccttf 
Atqueita  (^)^tiuncDd,communitcr,  Carpz,P.j.  ReJp.ssn^tS^ 
feq.itemRe^f.  )f  n^K  Gom.  Var.RefL.}.  Refi  n.gi.  Chrifi.  Vol  4. . 
dec.i^g^  Brum.add.  L.20,h  f^Lhnum.f.C.  Sireuspend.  quicquid^ 
diffentiant  Griv.  dec.  f.  n.  lu  TuU  C.  Exdel  def  Cacher.  dec*}4pi. 

O B $T.  1. 20.  de  Accuf  ubi  accuiatio  &  publica  judicia  opponuii- 
tur  extraordinariis» 

RfiSf.  Imopubiicaibiopponuntur,  privadsnon  extraordinati-^» 
jSj  qua^nequeprivatafunt^  nequepublicow 

Obj.    Uun.aExdel.4ejun£L 

.       '  Resj/ 


'91^^  LiB.  XLYIIt     Tix.  fL 


Resp.  Agideprivdtis,  qua?adha;redes6mmnomn(eunt 
.   ^  Rationemhorutnommum  dedi  fupra,    si$.  ^  ObL .^ d&.  qu.ii 

(Qv*  VIL  An^  Jiquis  ttrwfaBopkraMi&a  cmmv^^^ 
€xmwac€ufitmy  ratime  reliquorum  adbuc 
\  '- "  abali^  amjjaripojip?^ 

Lm^pag.  \1^^ A T  V R ,  pcr  textum  exprefliim  in  L y.  €.de  Accuf.  ibi :  & 

6%%.  verb, .  l^  tameH exeddemfii&oplurimammina  najcuntur ,  i^deuno  crttm 

i^^tjcto^  accufatimeni fueritdedu&U^ 9  fherofhriyprohibefurabalio  defmi 

•        Accc Jit  i  2 )  r«io4J5c  L:  z.  ff,  deSViv;Jil\  nmifui^fH  phra  deliSa  cm- 

turrenmfkiunty>  k^^^^^ 

\aliuddeli3umminuitpmim,   '  '   -'       '•  .  ^"  '/* 

O  b;.  L.  7,  S  /.  de  fi^nr.  ^^  ubiis^t,  <l«i  wfeodfeth  fa^o  pluresifljfl- 
'riaspdWeft,  fepafciuriideiisa^^  • 

Resp.  tbi  nonfunt^iti^crjtnihay*'^!^^ 
Resp.  2.  Is,  qui  iniuriam  paHuseft^    una  faltem  a<^ooe ageie 
poteft  apud  eundcni  Judicem^  ,f^4  ii^una  Ipecies  injuriarum  om^ 
'  lit,  ideoabalioomnlnoaccufarircuspotcrit,  L.^.C.de  Accuf 
Obj.  L. P*  g.  I.  Ad  Leg.  Aquili  Ubi  illc i  quipfuribus.vulncftlws 
uno  impecu  aliquemoccidit»  una  faLtemd($ione  deoecifo  teoe^ 
Rfi^3P-  Q^a  ibi  &  upum  faSum^.  &  unum  deli^uin eft»  ,  n«o 
exhisvulneribusfequitijrmors,  ,>      >  >  .c.; 

'.    Obj.  .Quod,?  .cumuiwmfalteis,fe(aumlit^,  w 
unaquedelatiolfufficereyideatur.  '  .     -^     -;  <       ■  '^ 

Re5  ?•  luio  ex  «Qdem  failo  pluraj4f^i6lg^^orin 
•    plures  pcenae ,  adeoque  &  plures  delationes  obtinent» 

^Qs^  Vm.   Aninterrogatoriaincrmimli 
,   procejfuadmittdnttir} 

iAft^ff^.ri£SP.    Interrogatoria  in  criminalibusr  tton  admicti,    prote 

ciffi>T#**^  Ca*'P^*^^<>c.crim.^j.ilu.ii4.n,\^^^  ^ 

\  ;f»^  ''•     ubi  cxcipit  ( i )  cafum,  li  (it  piK>ccfras  occufatorius^  /W, »  H  * 

( 1 )  (i  pfer  modurn  defenfioiwlium  ifcus  intferrojMtbria  exhibcat, 

ibid.  tu  2r,    Atque  pro  itta  regula  deccetum  eft inCAiria  Hilberifadi- 

^  cnfiiincaufafifci,  contra1)fn^DisecOrtIepium>  d.  ag»  Febr.iTOj 

d.  3.  Mart.  cod.    Verum  nunquam  mihijiftia  fencentiaplacuit»  « 

magis^ae^uitati  conveniens  vifum  fuit^  intcrrc^atoria  defidentiti 

^  ,  dencgari  non  poife.  Nam  (0  cx  intcj^atoriis  magts  clucefcunt 


r.irj>-tin»^Upm\JLd€tkjMomSjs^V.lVJ7  a.-.T    $f^ 


.  tiint  proDationetir :     cunr:  emo  ni  caufis  civilibtt»  id'44'toicoijnn^- 
m^Anf^^i^^Piliiil»^  «dmitti  jde- 

mttatcrMiH^JkJa^:Mifefiafis7 


lgi|iiwiii|ai»iP>tan»ofeiattnglttdit   .  .  %- "    .  .\    .  ..'<;^<'»» 

1  >i)^«  Si:ii|itdbeftHI«:Geiiffimtio:r:Cbikiiwe^  «-* 

jjitoiBfii^fjttituttoijiMWiirtidify^ptrB^^  ;SM 

Exc  (i)  SlquisfUslubttconfoendr&^emeilAditfjiibter'  ttr 
fnari,'  niricaJkitniSi^.ilKi£v^l)^  ^j^  i]i»r^  ^  ^ 

«eflimis,  utiilt-irignoracione,.  &fiiifftbiF:'eft:,^iln^ 

t|Hi««MniimiMH^  dintiee^^iaiuidin' 

nodievxlubenMm^''--'      •-'•'':  '-«v.v  •?•■•:.•  •.••.-•  •.-.•.    " :    l^ 

l^  R  p AT\r r  qtti^tamum euftodifetaHira car<;eradli$erar^  £|:  tm. pm. 

^■•5:p.^rai!?.;' :"■'".■•  '"  ^•'-v-'- -'^    .•■:*"'T^  ««five*. 


Qgqqp 
.^fjfcoccijt  1?«;  Comtk;  P.  IL 


#7^   Lin.  XLVflt  -.'  Tv§^<K't.iaBhJ')wQ  Maii0TATii 


,    s  liamnierentur,  idquc  expticMiiMr  ^Kb<s^tt<»i^^<»%  -cliiy^ 
<$^no)Mfiim efi*  ■  r   :      -,■(■...■■   r 

i^A:-f»pcmatarcirisperimatm-Jkh.iMV^:pitn^^  ^ 

^  ^lkrB.  Eft  (Kitiimo  <|cne(kMnf  fmki'i^'iSk(AiA^ii^fM 

,    V  'propter  iqfldutn  a^otus.  :  Und4:etiliirhc>afe>|>dei1a  t6itlfari  AMf 

ifidivtfquaiorecttCMcetisfiiftiiiuicretaif   fediUBproprieMiMdtaB^ 
*^U}aideocm«eritlidtcUr>  mtpcbnicctecttCiofnecniiiierijMQllfe    .'i 

'  >    AiiquandotainehorcierttCptEnf^^fetMdfi^i^.     Ofl^ 

ff^>  ^  211^    Acque  hue  oerctncnrLv  if .^lt^  ^  <^  Pim:>  ft^ 
)^ttratn''in-^iftodii»^mTandtdi(Hin»ttrj     tiitt  dt  ^n^i  «tt 
fKieinaefti  fiqtHainyiiK»ila{ndtiicainicdcilr«       --.i -:>'.••      <i 

Lm M  jk  t*'*""*^^"^'-  .cpBaatomi^s  fubdicig  c&mcalttica^r^vlje* 
:^.'!!ry/\  nsautemfiuntiuiidtti;  quanddinatiradftncccniiiotiob-  M> 

ex  £»3./: V(f  O/  JV<r  f^Uiuff.  de  Cufi.  reiti,  obiiWcspamBcll 
«ciam  -10  extraneos  defidquetites  iiiiisdi^ontai  Itsdsft/-  ucfcaA<te 
feMindifliq^,acur^  andefiocd^nqnentts.  Cmi&'.>2^  f.i%.peii.itM 
/  .)b«/  'Nlro^lci*. .  AtqiMdti9e  (a){  laq>eriCotflii>r,,^; ^liKiaice:  |if^ 
mmstfc*  qusvoxneminemexdudic    txai{/^)  XttaixAlierium      , 

-   Ott;^  (!)  Crimenlioc.noni;||i(iaruIxliciscQinmiad.v..  :..;.'    .     \ 
».JU«Pi.Ad7en«&funifu|>dtti. .' .  f,.    ..    .     ^ 

>r.Cbia*  i^).  Q^i.2^<ifSet^'tir4MMiiIink^^ 
fiMttt >  pMtu  ettmcrmeitkefgmajefiatiswitamcki.  i  i.  u>.i  -  -    - 
Re$p.    Impl;*  i^k  ^  cp^iidBf,    «i^re^tG^;    A  Rioo&% 
.  <  |tmumlf9perialiumhofteacenimo,  prpipnlgac*.".      t,  r '  -    ' .' 

'  Xns^t.  (3)  Concraduas^^pofterioresrationes.qupddp^ 
.    t^»nimidverta^on<>p.vero.caQqvtamini)eo9J9^^ 
**t        kEsr.     Animadv^  quoquein^cb$iiQi;ia|^ncio0e|^ 


Ln*  XLVin.  STiT.^VI^ AoIBr' Jtt,»  iDfe  AzwiTdtBt.  4^ 


'•>- ,  .>  • 


Qv,  {D  Ak  Mperat9t  fobfrd^  tfimme  Mtjejh^^ 
y     .      dS^PUtmf^^  jttdicare  pojfit?  r      ' ' 

^ ,   ir^li^i  £iv-V!W*°  Wtcm'|MW3|,»n  co  confiftit,  quod  Imperatoryi&,  /g,^.' 
SMn  poflic  cfie  Juadc  in  propm  dl^      de  quo  func  legcs  ab  au- r«tnr.    /  ■  * 
fiprr  «iJ^EaCK»'    ^qaDd  ^tup  cvtn  Imperacore  in  omnibus  ne< 
gocii$i9>|Kiru»  mprjinisratione  }U^ 
.      De  iiibdo  aucem  .profcribeiidi  Scacum  in  Comiqifi  tfsdtnuy 

•;  i^i.7 •.;>;,;.'..•..;,...  Li».xLvta-.  TrT.,y.-      ■■■.;, 

AD  L . JUL  OE  ADCLTERUS  COERCENOKi 

,  Qjr.  J  AnbocdeiiQwfifitcmi^yusNmrtt^   • 

JjL  Fi' iRif  AT  VR.    R^tiones  hujus  ra  dediySf^if  iL.  j//r//.  ,^.  «^^ 

Q^M^mU^or^mretriciomoreT^WiS^eXbacL^^^^^ 
...  teneatur? 


«billVMiidopccamdrfninuiCi  iVdaugetdeHaaai;;  ."* : 

» ;  Obj  l^^i2,ibi:  JfprofiimaTHoen-kfpfmreviUgpfifraktiii.aM 
M^* ^rr^m  meaeej/at.Si L.'3f.  C  h,  M:    h£amem  ittmmiet simR- 
i^tHifiver^atr,  S/hpriy  t^aJkkertif  fr^^Umetfyquas^MiStigt 
i^ml^giiihi^lferQMiinemricrieiMt:         -        'i  /     ,A.v    i 

^^fieadhostexcusrefpondeneDdi^tew».  f  i^fArttnfmdietMnt^^bt 

Md.h HMmWi  J«quii»reiii(P  (e?tus  qex>jEcfe.riti a^ijoij^tipnir 
Tlb&inamfiwduaefetJlttfrmcmmifHr^eftir,4tiiipn\^^ 
•dulceroj eumouemiciuspuniri.  Vi{LLaiu,p.ifgS'  V^m^cnHiJttera 
i|<^ii<WB  <»w»B;uloiWi^»  fli^^a WpgftipfleappatTgt.-  Rcaiutigi* 
Qirili«imQ9 r -jlittDi^fi^to^  dTt-.,., , 

'  fAiidS^iuxCa  tententiamLauterb.  pronunciari.,  &faecninameretrtk 
guidein.nK>n;e;-  Aupracoryero mipus puniri  foiec,  U.Pifi,  Ohf%u 

G^A)L'^i,t^cUradtdterimiit^^^  ^ 


3-J 


Zr«tf<.f4ff.  R  ^^^*  Aliter  JureCiv  ili  fpe^tirl  adulteriuw,  alitter  Jtire  Cinonicd, 
^aTtk  ce  rrum  eft :  J&rf  Cmli  eni m  v i tium  priecipue  con  G ft ic  i  n  injtimi 
'^wfaJw^^^ricoillatt,  vioJatoeiusttioro,  &ficDij:batafpeprolis,  undedid» 
''  -'  turadiiiierium (\\x^(ia^ud  alterum ,  qiitm f naritum  concepros parrusi 
V  '^  ^  5' '  ^  Atquehipcetiamdifikitiirf^r/tf/raiiWiwf^X^  thoriBaik 
.    V  lem  maiitieft. 

EfFe^us  eft(  *  )quod  cumfoluta  noncommtttatm'  adulterium,  Li. 
$.  I  £*•  i-^  f .  f.  A.  (  2  )  Quod  folus  maricus,  non  uxoride  aduJterii^riini* ' 
ncagatj  1. 1  C.b   ubij^remaritidicituraccufare. 

^ure  Canonm  adulteriu  m  d  icitu  r  c\  uafi  addteram  accedereCwt  cofi^ 
juga t3  Jlt,  Ji  ve  foluta ,  C  r r .  C  XJ(Ct7/.^tf ./.adeoqute  vi ti  u  m  ejus  hpc  J\jre 
.  confiftitinviolatione*;ddeonjugalis,  ^qua^rcciprDcageft,  indeqHCflj 
terque€ffedus>  anteaallegarus.,  ht>die  ceilat. 

Notandum  lutemeft,.  quodJLexJuIia  noQtantuip  thoridignici- 
cem  &  iritegritatem  vindicet  ab  adulceriis^ac  defendendi  thorijustfer 
jjiaritOj  fcd  &dignitaterama!;risf  viduac  vel  virginisdefendar.  &ftu- 
prumineascommiffumeademLegevindicet ,  §.  ^  infl.ikPttklJMi 
jm£i* L. ^, §•  ik L.  ibi  de  V\ SiL.j^ ^. t^b.   J^ofteriorconftieutiocd&c 


•^'i  *  '  '  iiilQsmiiia  vjlfflii^   ciiuit  qulali^idi^^rolerabapi^^pi^i^n^ 
1^\  ^  l*«i«W.flUii«i^il  digBkacij^, ^uod  vindicarifxj^^  .Q^L^ 


,,$^)i!fc*QpJ^ 


*  ^  '"  '^""Hinc)am(S,qucrfJU}{Julityocib^ 

iiuairfi|Htt4«todque^^  __ 

c6iwaufii(eitei^         pr^jprie  adul^ripiii^lenupcis»  ItWf^ 

Cmmb.    Atque  hsrcres  mukas  v^xe^Q<>^ii^^2^  fi<H!JlfiSW8fc 

^'  ^^ 

ICrkG A^yit j  t  £•  i^» ir-M  §^'-  diGmmbr  q«uaiilcofldilfiA 
-•'^^^fttlBrdignifasmattoinialis-  ;       r  :  ;r\\tt^-'  ^;- 

^Oi^iittS.prh.      *  'v  -  ^-  ^     .!'   '^•^c;-:.    -     .r  ;':;  tOio>'^ 
''^^RI^?  '  Per  ddi^Ui^Kttm  %i  iMt^lfeitdr  ft^^ 
ticnr  v^  nbmen  matrisfWii;  ii6^tf«»ifiri  «^ibi  jaiiEiiiiir^  O^ 


Ad  L.  Jui^fThi  iAbWt:£lu9  CojIiicbnims.        gf^^ 
ifHHAKginiiif iUi'^  X[m  m4.L.i».  fykaiiti^my^ttm^ 

|J.EGA.TVj|^ ''  ftfeAa  Wttndicfhe^w.  iy^.  iheoconfiftebat,,^d4'^ 
•7^  foemittaailflftc^a,  Virgiscieli,  moaaftcrio  incluftfucrtr.^eti- 
ffienteinafHo4|iteitimpart«m'bonorum^    latit.p^.^gp.    Adulcer^   - 
^ttocat»2tfej9(le6lebacun.    At  (1)  poena  h«c  rationi  concranaturir:! 
qtiia  aiS&icenutamajuscnmen  cftin  ibctmna ,  quamln  adulterb^  ut- 
£Qtc  cum  iidq]fiera  oonfundit  femen:,  J^artiimque  fupponat*  [fi^-'' 
«pulatur  (i^  O.lOnrdmaart  w.  ubiCapolusy.provocatadfc^n^ 
^vitidh^eslmperatorum^  .feinet  ^otfa^cm,    non^rgoad  Legefn 
fafiiiiianu   Sed^  ^4)  inJ  OX^Mt.au  cadem  inadalterio  poe- 
mii^i  =qfi±hmmm.    AcpecKc  if)  conformicaspoena^furiscom-  , 
jhunls y  com  vcti:  fcriptura ,  qu«  in  dubio  norma  deci dcndi  cfle ' 
4d€Bct  ''"IftQffw     <«,)  apudSvanffleticosmonaftcria  nonfunt,    in- 
4eique  ^ha  tlfa  cum  effcdo  intligi  nequit.      Alias  racioncs  vide 
apnd:£m7z:  OX.  art.  imo^  Conf. Gcpdd.  ddt.  m.  n.  4.  de  K  S  Har- 
frUdtit.  JkPuhl  jud  n  gi.  Bpcer.  de  Adult.  c.f  n.  77.  C.  j,  A  k  tk 

T^iSfttakvuntDJl,  inter^^^adukerf  'i' 

mJ  ^fMFLEX,  ^txod^marito  cumy^/isMcommittitur^  |ure;'£jgf«^. 
Civili  nonecat  a4]iiiterium , .  fed  finprum ;  maritiia jtani€ivf(4%^^Jf9  •  Tetf». 
mr&ln  )pn-^te^ifpiid6ga^  §4,  In0.de ^PnM.j^^^P^ 

CMtpz,  qu.  S3-  ^  Si'  ef  sjk^Mt^  v«i^<Mroef^yel  Micgaciofie  ceni-  ^^^ 
pg^alifiuivwr,    Carfz^J.n.^4.  ,  .      .,     .  • 

'^     Exc.^axorpro  maritointercedat,  tunoienjmfiiftigttipre-f  •  * 

mitti^ur,  atmaritusr^legatur,  &uxoreum  fcguTdebet,    Bru/m^^  "   ' 
f^at*brau.so.   Sedaddituocplerumqup|bletcItufula  ;    ^ii^oiui     • 
bann/b<$  ^k^atitie^  ^  ObtlB^trAtZmM^^mtii^^^ 
Syi^oaFI^        VOOlHi^    quia  durum  videtur,  uxorem  ii)nqeen- 
tem  crioien  mariti  luere  d^bere^    Ipterceflio  autem  haD^ieri  yi^» 
detuTji  <  C  itenim  poIU^  coacumJbaBt,     vd  innacens  moriAfur^ 
Curfz^d  ifu,  ss^.  II,  40/  Sirttif^  h,  $.  jt|.    E^iqueffQOi^l^  f|i 


W  LiBs  XLVliL  Tir.  V, 


$.4.  /.  df  FMbk  iud^  L.  39.  §«  I.  C  dt  Adul.  Jiiie^Saxoiuco^&  M» 
ciiico  uxor,  uci  -tiKe  marinis  fuftigarione  eum  perpetat  rdegi^. 
donepiiriimyideYn^qiiedfciiiiierc^  quo4 

tiittetqeimeFceflioiieuxodsdiAomefty  Brwmd.amfi.^  ^  •■  y 
DUPLEX  adulcerium  ]ure  Divlno  sque  ac  Jurc.CiiriS  m^ 
ffiie  m6rce  puniehatur,  Lev.  ic,  v  ko»  d.§^  4*^  !L.j0^  .idqueOr^ 
QrifH.  Of-t  lip.^  confirmatur I  ac  pleraque  ftatuta  locorum  in  id  coa* 
&irarit.  DeSaxonia  id  tradic  Qfffiz.  Pr.  Oim^  qu.  f4.si.if.  d^ 
VI(Ltcii\^Brum.Purar1^.qu.$t'  .^ 

;  M  {^na  biec  variis  ex  cau&  olim  -mitigabatur  s  hodiifjioe  m^ 
^atur:  uti  (i)  Siimpotensmaricusprobicur:  .(!>  Sifurimusiic 
(SSidererultt  BrimnadWeJX  f2f.Carpz.ifSgJi.fiSltrMvA$.2Sff)h 
{4)  $iuxorficmeretrjx,7&^.^.2.(f)Sicon|uge$fe^^ 
V  t^nm&mci^im^  Caf'pz.d./.fii.^u  (6)  SiAli^(tQt4>9^^ 
a>ntriida ,  Carpz.d  L  qu.  ^6.  n  $7*  fi  f  •  //♦  *  so^  /C7)  Si  quis^»n 
i:^f  edeuxoremalcerius,  \jaut.fr.h^Cm'pz.dMqu€un.4i^{%\ 
Stmaricusdiuabfulceciamexiufiacaula»  Ciarpz^  d^  qtu.  si^^^i^^fh 
djf^  .(9)  Siprob^cur,  virumcemporeadulceriiiammorcuumftle; 
,  Mfe ,  etfi  adulce^a  ignfora ver it ,  Coffz.  /  qu.  /^,  fi^  4i.  .  Ajtt,  ( lot  fc-i 
miflio  &  in^erceflio  mariti  hic  aliquid  operacur  ?  ic^  ptitac  mvo^ 
t.S!>jh  M.J.  Sax;  excra  EledQracumidveriim;^,  (id  {)et«p^«e- 
mum  confenfu  Principis^  Carpz.  qu^ss^  u.  29. 1'^.  ff  im»  QimlfC!. 
^eiffiprobat5r««f  *.yi/t/^.  Carpz.qu.fs*ni<9'  Brunni    Pm.itHlk 

"^/     •  —  ileaduiteriaagatar} 

ldti,pi.  A  FFiRM atvr;    quiainjgenerein^^$/.CiiV/fe'/h«^^ 
g».  vcrJ>.  ^     €:g.pr.fi  §•/.  dicfair,  virum  lucrari  docem :  nec  ibi  dil^ngvkiiri « 
gfj^dviliter^ancriminaliceragacur.  Accedicratiot  quodlniquumforeji 
*     iharftumcarefedeberehicro  dodspropter  deliaumuxoriii  cum  f- 
Itadbabui^et&percepiflk,  fiadulteriumnoiic6mtfiilj(|^^ 
-'  Obst.  A^07;.<^xio«ubitUhc^cummufiertnmohafteriumdecni 
tur»adeoeueubiciviliteragitur,raaritushihJldefubftantiaaduIcei* 
tcquirit,  ledomniaeiusbontyelasnatis, veltnona^ribcedunt.  ^ 
'Rli^p.  Npnloquinir^edotej  leddealiisbonis:  vatmm^doitfi 
ialtemeftdeiiibftanttauxoris,  dosveronoaeftdeejlisfubwnm,fet 
«agisniirid»  fi^  udhic,  admuliei:emnMrevetcicur«  Acqa<s<»^' 


.  fvlfleiiW.  Nn.c  k.^.  .diiUagvkiMr^lltdoiiitiopfOficariiuptMr 
..'•feUtfM.fubfli^ffia  :<  609»  cuin$  mifrito  adultenttiii  jcofnnikc^ati^ 
Muic49Rmoom  p(«p|wnu(Kias  luqvov^  ^^i  «•  mipr.  wi^milr 
mpigjfitixfx^  4j«im  himinir.  ,  Idauehiod  ob^WBeioMmiciM^ 
Ea  finaliii  A  «.  it.  «r  fermmet  ottt/a^m  f^iSs^  mtkias  iH^  jtf» 
■JhntHfHiit^fVilWftr*  ■■ 

Jl,^  ip^c^iiMniuinoonifbtUKe;  nonauumpiarc^ianis.iitp|if|^9^i^.  ««d^ 
ipllpis^^  ieB&ti«ui8ttenirlo^uttooir4ebpOis4o^IibHf»  .,  «— '— 
.    OBjt  tfS^^j.Ct^lRefiuL  ubipMifihernaQiaritDcedit.  ; 

Res?.  caiHumpi»cemap(^dorisy&«niiberiiioai$iit»AH'iij^. 
.4k4J|tlr.44cog«ei3Wbrit««!ipl$M«<ipn  -.-     /,«,,, 

.u.l^M».,  Vocabulo  dqblini  infdUgi  dcm^tioneai  prO|^]qiyKi^ 
lg{i9;ya7>p^rsiphcp)aUa;S^uia.hocdocaliattt9npiu^  foS^V^ 
saatrimonia    •    ■  "     '•     .  •  ;.^.;,.  ■■■{..'. 

12'"'  Noment^ViCKire£atttr,  annotantolr  bona^  &(ireQsintni 

4ni  aiMiml  honiefiic,  ika  ceAmt,  m.  tit.ffi  drSeipt^  tar»  firjk, 

9l^GHm.F:}.:fit  tf».  BnauuMil,i,C4ie.jka(/^(fadL,ut.  itXfqu. 

t§is..    Nan  veio  ooodieninari  ad  fuennt.coqhMrieffl  poi^ 

j^MknAi^fmM^i  *^7^  '••'•••'    •    ^- 

0»>  £.  13.  C  MiU  M  it  Mih  «bUaioM coiK0t»Mxm 
HMraaJitterfeoirefiBctur. 

..  itksB.    l^onadefiednm,  Dtpttfiac<»]^oi«Iis<llKttiyoiic9  ftd 
tiitbDaiafinotentnt,,  iffi(Q«*  tfii^Z.  jtf. 

Adcond»HnMtmnem'igiturt»toioedi  aeqak,  jC\)  OtiaidB§<nc> 


;ge^>  indefenfos  autem  nemo  tondeihMca&    AtqlW  na  in  ioii»  .  ■  .  ..v» 
tnMRfiorio  |tt£c«ttm  lo  Coria  i]#ttftMficnri  '3ki/arij|  ConhB,      '^<. 


«^O.-.r.r.-.:.---:..  tm:3aJVnt  '  >Tifv  Vj-.  .-'  'tA- 


-b6m'ft£^ce*ittj^'iW^nei!^uidaa<ttt«pef|^        ffmfiMKMtt. 
-»?/<f»Rp9*«iyif«r  'lAS«^apw>(eeflIfcbanriroi)eii«fe.    m  Ctoii. 

•  .^Q|i9Bfit^tn«lR)uandamemtni ;  anoRrriturr re^iBf^tfKi^*  idflfMiik- 

'  potei^ccMadenmMtriqubadeifeBunrpocrir 

.*»..»>% \  iwjC^^qbiKfdtKauis^febfkumac  uiicfeVi- 

»^'''  ^v.  ttiabfehtifeiit^dii«hiftBfcfti»l^^^ 

.«  -«  h-«  ^^rtwi».  'fifcjtiflot-lltintmm^  kttptmtdvfkr  fevtm^eWfeWt 

Jupt.jir. -'dit.  *ci|/r  4^«  f, .  .I^iri  igitui*fatf<»n« ftpw"w5o tjufaqu*  in 

•  idbAiCvi^nBeito  fiert  Mteft^    quM  Inc  <Ju<>que  tleriKfens  eomMiii 

non  agitur,    Sanef  ini^fltAJum  forety  xditpifei»  inilocinM*, 

,  ^     proptiBr  abfemiatii  ffei^   jptotefl&uj  ekiaeiitra,   atf  feBtutfciir^ott 

^trk«i(aie<ttbii^fl&   Nechi^bet»  quod  (|U!dnitar  tnr^  qui^  fi^^ii' 

.»piate^ebet,qtiodliteife,  ejaAjaefmea^  inmei£ac  Mq^^Ok 

ViOiammmtSaacaufa.  — 

adtflteriiaixufat^  (^mmttpr^fiare^Jlimm 
.    :       •  ^;  ,     UtisJuppedi$are4eJkat%      -r  r  .-^ 

.t^xorfiipaKtt£ot«Bn»atfaom&iDto(iifliisia|»cnry  .ibfnmcail^ 
V.  4»tixareaiiegata»degtnce,  queaiiunt.fiiit;  .«n  tMuMCi-pi^ 
,c^  alimotua&fimicusniaricusiuppediGnwrttxortdeticaiP^ 

AFFiRMATVft;    *-T-r  -n  rirrimmm  rfl^irnriiiiilTiliiiitiilini 
^a6a^S(W^tB^eortti»i|rcn®)ei3)6»a  > 

jldem quoc^e obcrnee,  (r maritas contta uxoraDaBaDtd di^li. 
■fioneroawtrinOmi  ex  capitr  adulcerii.^-  uri  in  etdemCuria  ^iMica- 
-       .      tutwelt,  incau&Corvihr,  concra  <ri«f  g^f^^wifj  Jaem^Skmitf^ 
.a«b«i^JtBewiHrtBufimC«i&YonDift.  conc  .y 


'(.:>• 


irte^'K^^^7^'^^  ^'-^  ^"latanwinpatrilwciuscribuicur,    t  i&"t 


«t.  ^pfehenditur j*yu5,  4  ^^ §. i. ^ i.dttRit.  «*lf A.frf-&  /  WS^3. 
^r.  lanequodrccepriim  eftconuaratioiieoi  Jur»,  .tUMlocodSicm. 
4ttn}^c0iifequenciam,  Uuf.ffideLegH.'  *      -  "   "•* 

-    Qbj. 


'      . '      ^A»  1..  Jvi.  Lt  A^vtfEKtfi  CotiLckvnit.  ~     4K8f 

Resp,  Regularitervocepatrisavuscohtinetur,fedaliud  eft  inodio. 
fis,  &  eis,  quae  contra  rationem  Juris  recepta  funt,  uti  jam  vidimu».    - 

Obj.' L. ip.L,2U  h.  ubi  nec  pater,  nec avus  filiamadultieram,qiw 
tion  eftin  eoinim]K)teftate,Vciderepoiruflt,^  coritra^  igitiir,ii 
in  eoriun  pbteftate  eft,  ocddi  potferit. 

Resf.  (i)  Regula  certa  eft,  tantum  patri  hoc  ju«  competere,  non  /  ^ 
alii  expatribus;  adepque  aifc  JCtus,  pofle  contingere  caium,nbi  nec 
patri,  nec  avo  coinpetit:  non  illi,  quia  ipfe  eft  fub  poteftate;  ncc 
huic,  quia  foli  patri  competit.    . 

R  E  6  ?•  (2)  Argumenta  fL  contrario^  inprimis  in  odiofis^  non  valeht. 

Q^.XllU  AnmaritMsex  iracutidia  ux^emocM 
•  .     beretur  iiitotumlan  tantiM  apana  ordinaria  ? 

pofterius  affiimatur:  nam  maritus  non  poteft  occidere,  nifi  adul-/;^^ 
*    teiam ,  &  quidem  fub  certis  folennibus,  L.  z^.  /.  u  Z.  22.  f.f.  h.  6^v  v«fc. 
'Tmc  permiiBo^  contra  ration^mjuris  datia,   non   debet  extendij^am  $smm 
Jj.14^  dcLegih.  extra  ordinemjgitur  puniri  poteft,  Z.j^.  J.^^  h.  ibi:  if^ 
fjon'  upique  Legix  Carneli^  de  Sicariis  pofnaiu  excipiet. 

O  B  j.  Z.j.  §.j.  AdSCt.  Silan.  ubi  ignofcitur  ei,  qui  furore  iracun- 
.41*  o^cidit  uxorem. 

Resp.  Ignofcitur  ei  ratione  panse  ordinarise,  non  ratione  po&^ 
n«  extraordinarise.  ' 

Qv-  XIV.  An  prrvata  interfe^io  ahsquefirupuh  s^n^ 

fcientia  fieripoffit^ 

A  ¥ViAM.  nam,  cum  Magiftratui  jus  illud  interficiendi  competat^  Um.  pag. 
poterit  illius  executionem  patri  vel  niarito  mandare.  ^i.  ▼««*♦ 

Ofj.  quod  honio  in  mort^li  perimatur  peccato.  *«^/j«r. 

Resp.  €aufa  eft  in  ipfo  delinquente,nonin  eo,qui  juftitiamexe- 
quitur, &  jurc  luo  utirur.  yidJate  Grot. I.2.  c.  20.  §.  ty. 

Qy,  XV^    An  vi  fiuprata  coronam^  Hti^JSm^V^Xi^ 

Sitmi/gerat}  : 

XTeg.  ;quia  hsec  corona  eft  indicium  pudicitias  corporis,  quje  (aiie£tf«f.  png. 
'^^  illibata  non  eft,  C.i^;C.j2.ij[u.j.  ifai:  mcgfitatem pudaris  op-^^^^^^ 
preffione  hnrhafica  perdfdere.  "^*  tmeiti 

O^j.  ^/^•^.Cj2.^.j'.  ubi  virginitas  eripi  non.poteft. 

Rrrr  REsr: 

Cocceji  Jvr,  Coktr.  P.  n. 


Isut.  pag. 
6^i\  verbt 
fornicatio. 


tauU  pag. 
692.  veib, 
in  'gjradu 
prdmtito» 


Laut.  pag. 
69J.  verb. 
qu^  ineldit 
ht  trimtu. 


^ga   LiB.  XLVin.  TiT.  VI.  An  L.  Jvi.  De  Vi  Pvriica.' 

Re s p.  Loquitur  de  ea,  quae  in  animo confiftit ^  &  falva  eft  etiani 
in  ea,  quae  vim  pafla  eft, 

Qy.  XVI.   kdquidnamflupratar  teneatur  Jluprau^. 

\id^/upr.  tit.  de  Agnofc.  vel  alend.  lih.  qu.  2. 

Qy.  XVI.   Qmnam  gradusjint  prohibiti ,  &  quanm 
ratio  prohibitionh^ 
De  gradibus  prohibrtis  fupra  egimus  tit.  de  Ritu  Nuptiarm* 
LiB.  XLVHL  Tir.  VL 

AD  L.  JVLIAM   DE  VI  PVBLICA. 

Q^.  Quando  videatur  fraBa  pax  puhlica  ? 

"D  ESP.  Quando  quis  vi  publica,  coadunatis  armatisquehomfnibi^t 

anlmo  jiiris  fui  vi-  propria  vindicandi,  vel  illat»  injurja?uld- 

.  fcehdse,  alium  invadit,  jOn.  Par^  Prud.  Jur.p^bi.  c.ji.-f.  ti 

Ex  hac  caufa  agitur  immediate  in  CJamera,  etfi  reus  fit  mediatts, 

ihid.    Pocna  hujus  delidi  eft  profcriptio,  iive  bannum,  quod  eft  («) 

fimplex,  vei  iteratumj  (jS;  delidi,  vel  contUHiacia^,  de  quilnjy^.f' 

J2.  jf.    12. 

Eadem  panaobtihetincaufafraftapacisreligiofap,  d.cj^./'^* 
etiamcontla  proprium  Magiftratum,  ibid.  /.  /^, 
LiR.  XLVIIL  TiT.  Vni: 

AD  L  CORNELIAM  DE  SIGARIIS. 

Qs^.  I.  A»  animo  vulnerandi  aliquem  oecidens  hatUi^ 

teneatur^i 


laui.  p^. 
695.    verb. 
fi  fuis  m* 
Prumnto. 


A  FFiRMATVR:  modo  mors  ex vulncre  fequatur,  Lnut. h.i  ^  , 
•  ^  Nam  qui  aliquid  fadt,  unde  fcit,  mortem  fequi  poffe,  ^xoflu^ 
caufa  tenetur:  certum  enim  eft,  vulnera  ad  menfuram  non  dan. 
Unde  nervofe  in  L.  1.  jf.j.  h.  dicitur,  voluntatem  occidendi  ^**' |5 
colligi,  i.  e.  ex  iiiftrumentis,  quibiisutitur,  ita  enim BalilicUxpu- 
cant  illum  locum^  aninms  ex  injkumentotercujforis  ^^^^^^P.fj^ 
fiam  fi  gladium  Itrinxerit,  eoquepercuflerit,  i^dubitate occid«~> 
animo  id  eum  admifiire  cenfet  Hadrianus  d.  L.  u  J.  j.  Conf  C^P* 
PraEl.  Crim.  Part.  u  qu.  i  n.  2j.  23.  ^JS^/ef*  Matth.  di  CV/w''  ^^' 


LiB.  XLVni.  TiT.  VtU.  Ad  L  Coitt*t.  De  SfCAWis.    ^gj 


Qv^lf.  Sipiumumtnititerftcerintiuturbayqui^ 

Ti  ^sr.  Vel  omnes  kthalita  vulnerarunt,  &  omnes  tenentur  pcc-laat.  pag. 
^^  nz  drdlnaria  Legis  Corneliae,  L.j^  ad L.AquiL  vdomnesvul-^^^yj^^f^- 
nei-arunt,  fcd  non  lubaliser.  tunc  omnes  tenentur  de  mlnerato,  etfi-^*^     ' 
imum  vulnus  fit  lethale;  &  nc  omnes  extxa  ordmem  puniuntwr,  nrg.  ^^^ 
L.  lu  jf,  2,  ad  L.  A^uil.  Carpx.  Prax.  Crim.  ^i.  ^/. 

Qv.  III.  A«  pma  ordinaria  lomnt  babeat  contra  pro^ 
pinantm  venenum,  et/t  non  appareat^  eum  anime 
jocddendi  idfec^e} 

N  ^  ^  A  T  La^aerh  h.  p.  iylf.  Sed  affi^mativa  verior  videtur^  per  JLtatii'  pag. 
3S*  f /-  i^  i^^/^.ubi  i>ropinan»  venenum,  ex  quo  homo  moritur,;^^^^^'^^* 

puniturtnort^f,  ctfi  dolo  idtion  feGcrit,  quia  eft  res  mali  ^xempli.  7^    ^^' 
Obsx.  L.J./.2.  b.  ibi4  hemnis  nctandi  caufa.  ^ 

Resf.  Ex  omni  veneno  noxio  homo  necari  poteft.  - 

Obst.  d.  L.3.  §.  2.  ubi  foemina^  quse  non  quidemtnalo  animo, 

fed  malo  exemplo  foecundrtatiB  pocmiim  ac  conceptionis  medica- 

tnentom  ded!t^  relegatione  tantum  punitur. 

Resp.  Loquitur  ibi  de  medicamcnto  dato  in  fuiem  lidtum,  fcit 

cOTicepttonis,  iJbi  intentio  bona  dt,  fed  res  mali  exempli:  hoc  fa« 

ft um  noQ  poteft  ordinaria  pana  caftigari ;  at  ubi  noxia  inedicamen- 

u  dantui^  ibi  &  imeiido  inaia,  &  res  m^  exempli  eft. 

^Qy.  IV^  KnexhacLegeteneaturyquimandafyaliquem 
vulnerart gladio^  exprejfe dtutem prohlbeat  occidi^i 

A  FFiRM  ATVH:  nam  (i)  qui  ipfc  animo  faltem  vulnerandi  occt"^'.  Ph^ 
*^  dit,  tenetur  dc  occifo;  vid.jupr.  ^.  /.  Eadem  autem,  quinma-f97-  v«b., 
jor  ratio  eft,  fi  per  alium  idfacitj  quia  minus  confidere  poteft  in**^  ^* 
aliena  cautione,  quam  in  fua.    (a)  Sanc  qui  operam  datrci  ilUcitac, 
titi  qoi  vulnus  inahdat,  teiretur  dc  toto  cveritu,  ^  ad  omma,  qaac  ex 
illo  mandato  fequi  poflunt-,  L.  j.  L.  S-  J.  j.  de  Pceii.  L.  i(f.  §.  <?.  cpd. 
Ccrtum  enim  (3)  eft,  vulncra  ad  menfuram  non  dari,  necmortem 
praBcife  cavcri  pofle.  Undc  (4)  rn  L.  4..  pr.  h.  nihil  interefle  dicitur, 
occidcrit  quis,  an  caufam  mortis  dederit.  Atque  ita  (5)  rem  decidunt 
Mmhm  de  Crim.  p.  m.  f^.  JViJfenh.  adlnfi.  Difp.37.  n.  i8-  Harpr. 
.^Frm^k*0pudtant.kp.ifj^/. 

Brrr  ft  (i«6T. 


6^6  .  tn.  XLVm.  TtT.  Xm.  Ad  L»  Jvt.  P^cvum. 


tata.  piK'  A iffirmatvr;  quia prseciftrequirinir.ut dolo malofidfumfia», 
*^o.  rttb.  ^  /j,  upr^  U2.ff.Lu  jo.  C  k  Unde  iraofcitur  ei^  qui  pcrOTo- 
^  /*'!fr  ^*^"'^  falfum  inftrumenrum  protulit ,  Z. j.  J.  uti  ii  in  hacreditate  ilhid 
M/«f  CT^.    inye^erit,  L.  u  §.  12.  eod. 

Atque  hic  error  pracfumitur,  d.  L.ju  h.  ibl:  (^d  pJemitm  evt* 
nit.  Undejudex,quiiflprotocolloerroremcommittit,nonffatimte. 
nemr  falfi;  forte  enim  vel  non  refte  awdivit,  vel  fenfum  loqacmis  y 
non  refte  affecutus  eft:  juramento  igitur  fe  purgare  tenetur,Tioo 
ex  Lege  Comelia  punirL  Dolus  enim  manifeftiflime  probandus  eft 
Li^^.C.de  DoL  mal.  L.  ip.  /.  /.  de  ProV. 

LiR  XLvra.  TiT.  xra. 

Ad  l  jvl  pecvlatvs,  et  de 

SACRILEGIIS,    ET    DE    RESIDVIS. 
XJs^.  I.  A«  crtmen  peculatus  obfifteat  in  rebus  mohiJki 
^/tus  reipublica^  an  etiam  in  rehus  cJvitatum^ 

Imn.  tHf  il  F  *l  a  M  A  T  V  H ,  Z.  -/.  infk  Mijtdere  civitijtis  alupdJfi^' 
703.  vt*.  pit0ur  f^c.  perulatus  arimen  committi^  ^  hoc  jw'£  utifnttr. 

f^  "^^'  Ob9T.  -Z.  gu  de  Furt.  uhi  direfto  contrarium  dicitur,  fdL fi*ri- 
jsnmih         pientan  non  ex  crimine  peculatus,  fed  aftione  furti  teneri. 

fi^Es^  InitioLexJiiliatantumdererereipuUiaedifponebat,&ac 

co  tempore  loquitur  Papinianus  in  d  L.  J/.    Sed  poftea  Htdriatnis^ 
•     extendit  illud  crimen  etiam  ad  res  civitatis,  d.  L.  ^  inf.b. 

Qv.  IL    A»  facrHegium  committatur  ]  /i pecuma^\ 
vata  /urripitur  ex  locofacro  ^ 

ijua.pag.     A  FFiRMATva,  L.  i^.  /.^.de  Pan.ibi:  iocus facit ^  ut  idetnvi 

70J.  vitb;    ^  fiirtum^telfacriUgmiip. 

mn  etim^        Obst.  Z.  j.  %.  t.  iibi  res  privatorum  depofitas  Ui  loco  fecro>  * 

furreptac  non  vindicantiir  tanquam  lacrilegium,  fed  tanquam  furtum. 
Resp.  Exceptionem  hic  effe  in  rebus  depolitis,  nam  cum  in  bf« 

ecclefia  nullum  jus  habeat,  &  ecclefijc  nihjil  auferatur,  r.on  poteft  fr- 

crilegium  dicL  f7^  Oy. /j*^. /^. 

Qv.  IIL    Quanam (it pasna  refidm% 

laut.  pag.  D  ESP.  Jure  Civili  eft  B<ma  infamiae,  Z.  7.  de PubLju^^  &  ^^ 
704-  v«b.      ^  pars  qus^pecuraje  filco  debetur .  Z.  ^.  §.  f.  k  , 

t^M  hjns  jjf^j^g  gravjor  obtinet  In  Marchia  ann.  1683.  i  aa.  Jan.  t^ 
^^  (So  publico  cautiun  eft,  ut  fi  infra  50.  thakros  rcfidtia  fiati  «^- 


LtB,  XLVHI-    1*1T.  XVI.  Ad  SCTVM  TVRPIUAKViM.  &c.     «^ 


fimplimv  reftituat  duplum  intFa  fex  fepdmanas,  a  tempore,  quocon* 
viftua  eft ,  aut  rclegetur  ad  feX'  annos :  fi  pavtem  reftituit,  pro  rafa 
imrainuitur  teinpus  poena&. 

Si  ultra  50.  usque  ad  100.  refidua  fint,  £i£la  reftitutioae  tripli,  ut 
diftum,  ad.  operas  publicas  per  tres  annos  condehmatur;  Si  Mltnk 
200.  non  fafta  reftitutione  trlDli^  ut  ante,  pOKna  gladii^  In  Saxoniay 
fi  fuminam  loo,  florenorun^d(MafubtFaxit,fufpendiopttnitur,,Cwy?; 
EkS.  P.  4.  c.  41.  drpz.  P.  2.  q.  Sj^  per  tot.  nifi  furreptam  reftituat. 
ViS.  Dn.  Berg.  RefaL  lcg.  Lpag.  731.  Add.  PbiK  Uf.  Pr.  Jnft.  L.  ^» 
EcLg^^n.7. 

Ljb.  XLVni-  TfT.  XVI. 

AD    SCTVM    TVRPILIANVM, 

ET    DE    ABOLITIONE    CRIMINVM. 
Q^r  L    A«  tranjigms  de  crimme  mcidat  in  SCtum     n 

Turptlianufn% 
, '  KEGfATVR.  Vid.fupr.  L.  2.  tit.  ly.  qu.  ^.    ^ 

Qy.  II    Quomodo  dtferant  aggratiatio  feu  abofitio 
Principisy&  reftitutioreorumex  gratia"^ 

I>  E^F.  -^^(>/i/i^dieitur,  cum  ipfum  crimen  ante  fententias»  v^lMf.  p^ 

t     confeflionem  aboletur,  tot.  tit.  C.  de  Ahol  geiter.^    Refiitutio'^^^  Y^'**  • 
gratiaveto  Ik^  fi  quis  fententiam  paffus,  vel  confeffione  propria^^^*2filf*      ' 
convidus  fuit,  tot.  tit.  ff.  &f  C.de  Sentent.pajl^  reftitutis.    m     ^ 
totum  tollit  proceffum,  pocna  omnisreauttitur,  acmutatio  ftatus 
impeditur ,  (nifi  t?rtia interim jjus quaefitumfit , \]uod Princeps abo- 
litfione  fua  aufferre  »equit,^  Vid.  infr.  L.  ^g.  tit:  2j.  ^.  i. )  ffac  non 
refciHdit  adus  practeritos,  fed  valet  tantuni  a  tenipore  reftitutionis^ 
&  efifedum  faltem  habet  ratione  futuri^  d.  ^-  /..    JVa  onmia  jn 
eodem  ftatu  relinquit,. ac  nihiimutatf  fJac  nova  eft  gratia,  unde^ 
fi  itt  Collegio  fiiit,  &  reftituitqr^  ultimu»  locum  occupat&c. 

'^''  LiB.  XLVm.  TiT.  XVIL 

DE    REQVIRENDIS    VEL    ABSEN- 

TIBVS    DAMNANDIS. 
Qv.    Atf  &  quomodo  contra  reos  ahfentes  pro^ 

cedtpofft% 
^3id.f%pf.tiUde4(:(if^4^  ^ S.^mAdUjul. deMf.fu.  w. 

-  De 


m    ^  Lig.  XLVIILTtT.XVir.  :      .   ■   .'' 

De  proceBTu  coiltra  reum  abfentem  inferi  mer^mir,  qui  diircm 
B.  Paren5  in  Difp.  de  PcBnis  in  abfemes  c.  u  f.  j,  ^fe^*  us^iif, 
zp.  &*  C  2.  per  m,  verba  haec  funt ;  Superefl:  igitUr,  An  &in  Judi- 
cio  criminali,  quo  poena  languinis,  vel  corporis  affU&iva  ftatutacft, 

:  adverfus  abfentes  ipfa  caufa  principali»  peragi^  &  in  ipfius  crifflinii 
pocnam  corporalem  damnari  iHi  poffint?  Id  vero  pun^  negatur. 
Qiiod  inprimis  conftanter  fatis  defenfum  eft  jure  comfliuni,  per/,;. 
prtnc.ff\  de  Pofn.  ubi  evidenter  omnia,  quse rompendio  diximu$,itt  * 
•  *  decidiintur ;  &  conti-a  abfentes  fn  caula  contumacise  quidem  procc- 
dendum,  in  caufa  principali  autem  eo$  damnandos  non  efletni(Sttr, 
nifi  potna  relegationem  non  excedat,  adeoque  non  fit  corporis  affli- 
iJiva,  feu  finiilis,  Quod  &  ftatuitur ,  in  i  i.  princ.  ^  /•  /•/  i^  ^^' 
quir.  vel  ahf  L  /.  C  de  ^cuf 

His  ergo  judieii?,  quibus  de  posnis  corporalibus  agltur,  floo  p 

'cedendum  eft  contra  ablentesinipiacaulaprincipali.Z?^./.^^'  Q«i^ 
crgofit?  CitanturabfentespublicisEdiftis;  interimverobooaiip 
Fum  auSpritate  j^idiciali  annotaotur,  caveturquc ,  ne  j»hfetfia;vel 

:  ft)g^  inde  initruatiir,  aut  juveti^r:  d.  tit.  /.  2.  hfin.ff.kifj^' 
velabf  d.  L  6.  C.  de  Aceuf  Lpen.  f.  uff^  eod.  tit.  qui  ordo  prt^c^ 

.dendi  &  annotaqdi  bona  praticriptus  quoque  6ft  in  Ord.  Cf't»f^^ 
20 f.  <2iiod  jam  non  moramus.  In  ipfa  igitur  caula  prfndpali  non 
cognofqtur.  Dd.  //•      - 

Quae  &  caufa  eft,  cur  Prottrrator  abfentis  intervenire  incai*    ^ 
principali  nequeafr,  uti  &  hoc  perpetuo  jure  definitum  eft;  l  p^- 
/.  u  f.  d.  pubL  jud.J.  u.  /.  2.f.  AdL.  JuL  de  Aduh.  ^c.   Qj* 
regula  iila  generalic  eft :  Quoties  abfens  damnari  non  poteft,  n^c 
procuratorem pro -eo  intervenire poflTe ;  quse  traditur in/. jy- f  ^ 

ff^.  de  Procurat.  Cur  enim  judicium  &  procurator  admitteretur,  m 
condemnatio  fequi  nequit?  Immo  eo  fafto,  rei  condirio,  /^^" 
'  V  niente  procuratore,  tier?t  deterior.  Caufa  enim  cogtiita,  edaffl  ^ 
tentia  ferenda  erit,  &  fic  condemnari  poflet  reus,  qui  procuratofC 
reaioto  non  poteflL;  id  quod  pugnat  cum  rationibus  procuratorft 
cujus  eft  defendere  caufam,  non  damnandi  facultatem.dare,  q^ 
alias  non  competeret, 

Deirique,  quoties  de  cprporis  poena  quseftio  eft,  id  non  ^^"P^ 

teftate  rei,  neque  adeo  is  pracjudicium  corpori  fup,  procuratorcin 

dando,  afferre  poteft;  cum  membrorUm  foorum  Doniinus  nem 

.    fit.  /.  /;.  princ.ff.  Ad  Leg.  AquiL    Unde  conftanter  tenendum  ej, 

dttin  hominibus  bafte^nw  profpeAumfit,  ne  abfent^  a^fw' 

-cia  panasque  corporalcs  damnentur,  non  puiTe  ipfos  procura  o^ 


mii^lfWfl-^illW 


Dc  RcQviftEKDi^  VcL  AsSEHTiBvt  DaMkakbis.  ^9 


rem  m  ea  caufa  dare:  quia  de  eo^  quod  pro  fecuritate  fangaitiis^ 
bumani  cautum  eft^  homines  difponere  nequeudt» 

Qu^  non  modo  Iegibu$civilibus  tta  faiubriter  conftituta  funt»  fed 
A  naturse  rationibus  conveniunt.  Eteniitt  (i)  non  poteft  per  natu- 
ram  aliquid  in  corpus  a^u  ftaHii»  auod  pra^ens  &  in  poteflate  non 
eft.  Naturali  itaque  ratione,  nuita  pocnas  corporalis  executio  in 
a^fent^  lieri  potell:;  adeoque  nec  talis  panse  ftatueudas  caufa  ju^ 
dicium  inftitUK  Quo  enim  bonum  eflet  judicium  exerceri>  quod 
exitum  habiturum.  non  eflet?  /^rf.  /i-^o.  jT.  ^/ff.  de  BM.poJf.  ^ont. 
tabb. 

(110  in  tanto  fupplicio^  ac  pra^judicio  corporis^  vitse  &  jfamas^ne- 
sno  condemnandus  eft»  nifipleniffime  conviftus.  f.  fin.  C.  de  Pro^ 
hat.  Etenim  adeo  facrofan^us  Deo  eft  fanguis  humanus^  ut  illuat 
ab  omnibtis  hominibus»  quin  8l  br^utis  &  beftiis  quoque  fe  vindi- 
caturum,  &  repofciturum  coram  Noachidis  teftatus  fuerit,  Gen.  p. 
v.j^  Nullum  igitur  tam  (acrum  natura  nefas  eft»  quam  homici- 
diuiir,  quo<^iiec  in  beftiasinultum  fore  ipfa  Divina  Nemefis  incon- 
ipedu  |;eneris  himiani  comminatafoin  Unde  in  caftbus^  quibus 
ipfa  natura»  fummusque  adeo  rerum  arbiter>  fundi  fai^uinem  hu* 
manum  periniiit>  religiofe  diipiciendum  eft  ^  an  cafus  ilfe  extiterit^ 
quod  quid  morte  dignum  fadum  fjJGrit  Quoad  usque  igitur  illud 
a(UiiUc  dubium  videri  quditercunque  poilet,  nondum  juspoense  Na« 
tura  permiftum  natumve  eft»  Non  videtur  autem  pleniffime  convi* 
ftus^  qui^  ne  quidem  auditus  eft  prsdens:  etfi  enim  idond  teftes^fa- 
dum  efte^  aiKruerint»  nefdtur  tamen,  anne  reus  pra^feins  allegare 
^iapofiet,  qua^fi  non  declinanda?  aut  avertendae  pcciise^  at  )m-  * 
tiuendae  ac  moderandse  force  conduceret^  &quibusadeo>  &  nona 
poena  reus  abfolvipoifet^  at  a  (aiigutne  temperandum  edet. 

(ni«)  Huic  itftque  cafui  rede  quoque  appucatur  aurea  illa  fenten- 
tia,  in  i-s^pr^ff-  de  Pm.  Satms  efft^  imimitnm  relmqui  facin  no* 
cemiSy  qnam  innocentem  damnare.  Etenun,  etfi  nocens  dimittatur> 
Bon  effiigiet  ille  ^indtftam  ac  peenam»  quia  ftmpei*  adhuc,  appa- 
rente  quandocunque  delidto,  adpcenam  trahipot^,  vel,  fi  non 

SoiEt,  autcrimen  inter  homines  nunquam  appareat,  non  latebit 
.  lud  omnia  pervidentem  Dei  oculum,  nec  fbgiet  certiifimum  ejus 
)udicium.    Verum  pana  corpori  infontis  femel  ifiata,  p^  naturam 
Ron  poteft  ullatenus  reparari,  aut  unquam  reftitui,  feo  aetMma  per- 
.ftabit  fufi  humani  fanguinis  injuria  ac  vindida»    Quo(Ui  igitur 

Sssi  d? 

CoccEji  Jvii-  CowT»^  f.VL 


«00  Ltb.  XLVIIL  Tit.  XVIL 


de  mimme  pleniffiine  non  epnftety  fatius  eift  differri  panam,  qum 
inferri,  qusi^  iliata,  nunquam  reparari ;  dilata^  feniper  adhuc  ififem 
poteft* 

(IV.)  Nec  dubiunt  eft,  mtdto  plenius  de  caafa  conftare  poffereo» 
praefcnte,  quam  abfentCy  etfi  hic  procuratorem  habeat;  cuoiBfo- 
curator  noapoflit  cwines  fafti  circumftanrias,  aeque  perfpedasac- 
que  jn  numei-ato  habere^  ut  reus  ipfe,  qui  fccit.  Scd  necpraeciden 
omnia  poffunt,  qu«Mn^  judicio  occurlbra  funt,-  aut  quorum  maxime 
rationem  habiturusfit  judex,.  neque  adeo  inftrui  in  omnes  cventus. 
procurator;  cuni  iplum  e*contrario  reiim ,  fafti  autorem,  nihil  cju^, 
praetereatv  Hincnec poteft  Judex  quoque perindeex procmtote 
informari,  uti  ex  reaipla;  minus'q^ue  adeo  tutum  eft^  hunc  ablen- 
te»i  &  inauditum  condemnari; 

(V.)  Sed  &  fruftra  exfpedaretur  procuratorj  fi  abl?nf  euffl  vd 
darCj  vel  inftruere  noUet;,  cum  tutus^haftenus  abfenti^,  datoproctt^ 
ratore  caufam  ipfam  fubmitteret  Judicioy  &  hoc  feda  eum  deterio- 
rem  a  iim  parte  redderet.  Non.  pofiet  autem  procuratorrJ^iftf^* 
cienter  infbrmatus,  eaufam  tueri:  nec  reus  tame»  abfen^,.den^^ 
domandatum dareprocuratori,.eumque  inftruerie,  fibi  in cafiia cor- 
poris  ac  fanguinis  ppaejudicium  creare,  nec  quicquam  adeo  fiipetei- 
fct,  quam  ut  contra  reura  abfentem,.&:comparerc  detreflantemjm 
caufa-  contumacifc  procedatur. 

.  (VL)  Etfi  igitur  reus  infony  noh  fuerit^nec  pccnam-  defi5o  g^- 
Viorem  tuterity  id  tamen-  a  caufa  eft ,.  non  a  judic?.o :.  .perlnde  ac, « 
^  plane  inauttitum  ad  folam  accufationem  Judcx  damnalTet;  &reustar 
men  inveniretur  fupplicium  fatis  promeruiiTe,  tamen  injuria  ^ 
demnaret.  Quod  Seneca  irt  Medea  v.  ipp.  fic  expr^t:  U5^P^ 
aliquid parte  intmdita  alura\  atjimm  licet  ftatiuritfhaut  ietptusfuit* 
Itst  improbat  Trogus>  Judicium  Carthaginenfium,  qui  Ducem  fi^^ 
Hamilcarem,  metalroperir  ipfiuSytacitis  fuffragiis  condemnaverant; 
quanquam  enim  caufam  ex  fodis  civitatibus  audiviffent^  &  ^^^' 
naffenty  ac  fuffragia;  collegiffent,  verumque  fuiffet  crimen  H^sm^ 
ris;  tamen  dicitur,  quod  fui  eum  dveS  per  inj.uriam  inauditum  (»: 
mnaverint.  apuJ  ^Jt.  Hift.  lib.  22^  cap.j.  p. 

(VIL)  Unde  talis  reus^  inauditus  didturr  etfi  caufa  infius  ex  aUif 
audita  &  cognita  fuerit,-uti  ex  loco  modo  all^ato  apparet,^ubi  ca*> 
fe  Hamilcaris  cognita  erat,  fed  non  ipfa  praefente :  Idemqu^  ^"  •J^ 
'frinc.fflde  Requif\.vel  abf.  dicitur:  Ne  ahfemes  danmentierinef^ 
enim  inaudita  eaufa  (fuenqmm  danmariy  aquitatis  ratio  pntii^*  ^ 
juj  generis  alia  innumera  afferri  poffent^  ut  i^pwfiret  id  ?9?^!J 
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^udiciQ  Geiuium  eomprobaturti  efle.  In  caufa  .Coriolarii  ^  res  publjt- 
ce  inilenatu  adaerat,  &  njanifefta;  caufa  ipfa  agebatur  interpopur 
lum  &  i'atres,aWente  Coriolanoj  Sicinius  Trib.  Heb.  eiim  conde- 
mnaverat.  Vcruin  Senatiis  oppoiuit,,  neminim  indifta  caufa  efle 
condemnandum.  Unde  non  valuit  fententia,  fed  alia  dies  Coriolanp 
difta,  eoque/piJBfehte  rauia  ventilata  &  damnatio  fecuta  fuit.  Pla- 
tarck  in  CorioL  cap.  zy.  ^feqj^  Liv.  i.  c.  2.jj.  Cum  inftinftu  .Cle- 
ricorum  ageretur  in  Gallia  de^xcludendoHenrico  Burbonio^Navai;* . 
Rcge,  qui  primus  Regii  fanguinis  Princeps  erat,  a  Regno  Galii^^  eo^  ^ 
guod  cum  Ecclefia  Romana  non  fentiret^  &id?o  illi  perpetuo  fuo 

werrore  Hsererkura  dicerent,  licet  ille  adnormam^.  CathQlicaruin  , 
ConciUorum,adeoque  EccleficB  CjitholicaE;,  crederet^  jamque  plurima 
ea  de  re  ada^^eflent,  noluit  HenricusIU.  eum  ante  damnari,  guam 

^prsefens  auditus  elTet,  &  allegata  funt,  in  eam  reni^  pllirima  momen- 

*  ta  e  facris&profanis^  apudPiare  MaftbieuHifi.gmer.tonu.  adaiw. 

(Vlll.j  Atque  hiflc  occafio  poftea  plerumque.nata  fuit,  improban- 
di  &  execrandi  talia  judi«ia,  6tfi  reus  merito  fuo  damnatus  punitus- 
quefuerit,  RexPoenorumBomilcar,  cum  Pocifii^  bello  ab  Agathode 
vifti  elfent,  inlimulatus  aPopulo  fuit^  favifle  hofti;  qiii  in  ipfofupi- 
plicio.ipfis  objcdat  nuncHannonem,  falfa  afteftati  Rjegni  invidia 
circumventum,-  uunc  in  Hamilcarem,  patruunfi  fuum,  tacita  fuffra- 
gia,  quod  Agathoclem  focium  illisfacere,  quam  hoftem  maluerit&c 
,5^«/?.  lii.zz.  c*  7*  UtriusqueHannQnis&  Hamilcai'is  crimina  x^er^^* 
&  neutiquam  iHos  inlbntes  fuiffe  refert  .^«/?-  Lih.  21.  c.  4.  ^  Ltb. 
.22.*c.}.  Sed,  quod  pracfentes  audlti,  &  ordine  caiifa  afta  non  fue- " 
^:at,  invehitur  Bomilcar  ita  in  populum:  Atque  ita^  deinde  nmquatn  - 

•  iUi  p'o  conviSis  hahc7itur^fcdfempcr  reprebendeitdirejiciendiquejudi' 
ciiy  licet  quani  maxims  rei  mcriti  fuermt^fpecies  baut  vafia  qui^itur^ 
aut  occafio  4:aftatur^ 

(IX.)  Pcrro,  idem  Canoiies  quoque^  quin  ipfse  (acrsc  llteraEJ  pras- 
cipiunt,  neex  praedidis  caiifis  abfentes  damnentur.  Id  pluribus  tradir 
iwin  Clem. Pafioratif.  2.  defent.  ^ reju^.  &f2epius inculcatur,  in  d  i. 
'  ^-  P^ff'  ^^hF"  3'  ?"•  >  ^^^  "^^  accufatoran ,  nec  tefiem  in  abfentes 
admitti  concGilitur,  fed  onmia,  qux  in  eos  afta  funt,  irrita  effe  & 
caffari  jubentur;  atque  ad  autoritatem  facrarumliterarum  provoca- 
tur ;  u  ti  in  c.  ij.  eod.  q.j/.  Ahfens  nemojudicetur^  quia  E?*  divina  &*  bunid' 
n^ (egesid pohibent.  Etin  c,  ult.  ibid.  Neceffe  efifecmdum ficrarufH 
fcripturarumdocmiienta.  acfecundumjufiitia  trmitem  ^  accufatum  &* 
^acufatoteni fim^  adejfe  Wc.    Qua^  facra  autoritas  d^fmwtiir  7h  ex- 
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«mplo  fuQnno  Gen.  j.  tf  Ador.  2/ •  v,  /^  £7*^  Ucet  vcroprscdida 
loca  de  accufadonibus  In  gencre  agant^  latis  taimen  apparet,  agi  de 
criminibus  enormioribus,  guibus  corporis  faltem  patia  impingitor: 
omnes  emm  omnino  leges  ioterpretationem  capiunt  ex  jure  coid> 
muni.  .V  « 

( X. )  Haut  leve  quoque  prsefentia?  rei  momentu*  habetur ^  qiiod 
ex  ipjQusvoce,  vultu,  hamtu,  aliisque  jndiciis^  plurimum  mxA 
Judex  poffit:  prout  illud  depingitur  in  /.  io./.pen.jfldeP(m*\s» 
verbis:  Plurimuni  quoque  in  Mxcutienda  veritate  etiojti  vox  ^fnff 
tognmonisfubtihs  diligentia  uffert:  nm  &*  exfertnone^  tf  fuafm 
emftofifiay  qua  P  epidntime  quid  diceret^  qiUBami  alinhmmmm 
veritatem  in  Jucem  emergunt.  £a  igitur  in  tantis  panis,  qineio 
ipfumhominiscorpusflatuuntur,  ne|^'gere  &  prsetermittat  iiitev 
grumnoneft. 

(XIO  Fatendum  itaque  omnino  eft,  ft^tuendd  ira  in  abfente»  po* 
nas  corporales^  aiit  ianguinisy  excedi  modum  hmnanum.  hb^ 
tui  enim  humano,  a  fummo  rerumarbitro,  comimflum  eft  mHmisexe^ 
quendi  jura  advcrfus  eorimi  transgreffores,  fed^ntra  fincsFao/Itt- 
tis  humanac.  Cactera  ergo,  fi  res  modum  eum  excedat,  fiW  vindj- 
canda  iibi  rdervavit.  Funftus  itaque  eft  Ms^ifaratus  offidofibi 
divinitus  commiflb^  fi  ea  fecerit,  mac  (u^  Poteflatis  funt^  csMA 
fummum  Numen  cur»  iuse  elTe  voluit.  Hinc  reo  abfcnte,  Ju(h*c» 
humant  partes  funt,  omnem  adhibere  operam,  ut  reus  fuicopiam 
.  faciat,  requifitionibus  edi^is,  citationaus&c.  QuodfiigiwrW 
poteitatem  redigere  eum  nequeat,  partibus  ipfe  fuis  funftui,  &  ff' 
ta  conlHentia,  Deique  adeo  fuccedaneum  Judicium  eft.  Sicftoili* 
ter,  fi  propter  abfentiamj-ei  convinci  illa  pleniffime  neqtfcat,  fl^ 
tutum  nec  juftum  eft^  eum  condemnare^  Ikiusque  dimirtere,  ex^>/« 
/.  piinc.  ff  de  Pm. 

Nec  dices:  iic  impunita  a-imina  faciie  relinqul "  Etenim  id  P*  j 
Ittdicem,  ft  ilte  in  contumaciam,  ita,  ut  diftunL^  rite  proceflferit,  nof  I 
fterit;  Ubi  ergo  res  cxcedit  modum  &  facultetem  hiwumi  jwicft  jj 
refervata  jlla  eft  divino.  Judex  huniaims  vices  fuas  exptevit,  fiM*  1 
JBeus  O-  M  non  deerit;  Quodli  igitur  verum  crimen,  reosqtt«  niv  i 
cens  eft,  etfi  homine^  reus  celare  poffit,  noh  tamrn  fummi  Arbiw  1 
ille  fruftrabitur  judicium y  &  nec  qus  feUet  frientiam,  ncc  dbS^ 
Kemefin.  ir*     ' 

(^ua  ratione  videtur,  quadHones  quoque  probandas  pon  w^* 
»cc  jujicem^  ii  4e  crimrne  planc  non  iiqucat,advimcorporiiJ^ren' 
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dam  progredi  poilb,  fed  ea  re  modam  fuum  exccdere :  quemadmo* 
dum  plurimis  quo^e  quaeftiones  illsrdlf^icent  Etenim^  cum  con* 
feflioiies  vi  exrorta^necincaiufaciviU  quic^uam  operennir^nuUum* 

Sue,  velinminimo  praqudicium  afferanr,  mirum  videruk'  iUas  admit* 
in  caofa  fanguinishumaniy  &,  cum  vis  omnis  confeiBonum  art»tri« 
um  exdudat,  vim  tamen  tamatrorcm  eas  non  vitiare;  fed  ftari  con^ 
feffionH  iidicuUs,  aliaque  vi  atroci,  ex(ort9«  Et  fane  >  nec  in  facris 
literis,  nec  apud  Hebrs^os  vet^es,  nec  apud  amiquiflSmas  Gentes 
memoria^  traditumctly  talem  quasftionum  ufum  fuifte^  ut  ^  Ucet  de 
crimine  non  conftarer,  bomines  tamen  ex  confeifione  fua  exquift« 
tiifimis  crUdatibus  expre^,  ad  mortem  dainnwi  poiBnt,  cum  nec 
conviAi,  nec  fponte  confelH,  fed  per  carnificem  expugnati  finr,me- 
tusque  reperenda^  tortune  iniiciandi  Ucemiam  prsecludat 

Ccrpifle  vero  maxime  ufus  quseftionumvideturaGrsecis&Romt^ 
nis ;  quanquam  nec  apud  Romanosi  &  Jure  communi  promifcue  ad« 
miflse,  nec  remediumordinarium  veri^s  in  criminibus  AdHttxiend^ 
fulfle  videantur,  fed  in  fervis,  in  viUbus  perfonis,  &  in  crimine  tef» 
XajeftarisporilBmumufusearumappaniit.  arg.  1 1//.  u  §.  4*  ^Mi*  ^ 

Carerum  crevit  cum  criminum^dacia  ac  inficiandi  impuaentta 
fluseftionum  necediras:  ita,  ut  conununi  Oentium  ufu  rereptse  iue^ 
nnn  Invalefcenre  qutppe  bominum  maliria ,  ac  graflanre  fcelerum 
Ucenria,  ex  adverfo  &  poenarum  ftippUcfa,  &  Inquirendi  remedia 
quoque  acui  &exafperaridebueruntr  Neqi^e^Aeo  imprdb^ndse  vi^ 
.oentur  quasftionesy  modo  caute  &  imra  r^uitatis  legumque  Im^s  co« 
ereeantur;  treque  judicesexcc^ital^  novi9  rorgaendirationibus^nf^ 
£iriiepotiuscrudeutatisiiiiEe  inftrumentum^quam  veritatisexploran- 
d2eac)uftitiseexequenda:remediumfaciant.  V%d.Jiil.  Chr.  $.^,  (fm 

Quantopere  igitur  dh  omni  humsnitatiefenfii ,  &  lere  ab  homint 
deficiunt^  qui  torturse  violenria  ad  iidei  confejfiones  extorquendas^ 
arque  ad  confdentiarum  camiiicinam  abutuntur?  Quod  omnium 
longiffime  ulti^modum  humame  poteftaris  eft,  ac  ipfalatvi^oruu 
Ecciefise  perlecurcMrum  immaniras*  Quod  quibus  nondum  plane  ob* 
torpuir  oaims  conrcientise  fenfus»  mento  execrati  funr* 

jninc  vero  (XIIO  confirmatur  haut  parum  ^fbntenria ,  abfentes  ad 
iHmas  cOTporales  damnari  non  poife^  cum  qwrftionef.,  quas  1n  iit 
JmrerOeot^reeetitase£re'vidimu9>fm  al^^  quam  in  pr^sienres  e» 
wceri  queant*    JNec  poteft  adeo  tale  Judiduin  inftrui  in  abfentem» 
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!n  quo,  ii  probRtiopIenadeficiat,  qufdlionibus  veFitas  ieruenda  mt^ 
^gaaa  fieri  non  4)pirunt,.nifi  reo  prstfentep 
'  Nequebasobllat^quad/orminaadulteiaetiainab&nsinterfeost^ 
cipi  poffct.  /;  13.  C.  adL.  Jtil.  de  Adult.    AUud  finim  eft  ablent WHftCer 
i^osi*ecipi,  aUud'damnari.  Aduitcraabfensdamnari  adeoque  x^^^ 
fendi  abfens  pot^ft.Z.  /5.  C  ead..m.^  L  n.  f..2.ff.  eod..tit. kAr^^  intcr 
reos  recipi.poteft:,  nifiiudiciumcoritraprseieetem  jam  caperit,ii  /.  13* 
£li^  Ejusautenialiieiffedasllintj  ut,quodinierreosrecepti,alialc. 
ge  finiul  poftulariiTiequeant&c.  Ut  adeo  inde  qinoque  novum  muni- 
Aentumdeniqiiiaccedat  fententia&prsBdifta,  quodabfens,  fi  judiciiioi 
Bonduuicqcpemt,  ne  quid«tt  inttt  rebs  rjadpi»  ni^dum  damoarlipoffit^ 
.Necmagis  movet,  quod  bodie  generali  confaetudine,.€xquovi« 
rcrimine  procediletiani  foleat  contra  abiintes,  quos,  fi  ediAis  ritc  ci- 
tati/non  ccTOparent,  in  (?ontumaciam  pro  convid:is  haberi,  baflnin, 
&  condenmjiri  eticem.ad  mortem,ajunt.  ^//.  Clau  $.  fn*  qwfi-^^-^ 
;f(fn.  >&fc  'ff^e/enb.  ff.  de  Req^^  ahf.  in  fin.    ^Nmus  eqtiWeintc- 
mere,  &  manjfefto  errori  caufam  dedit'  vox  Bimnl  aQibigaa.  Jcipcriaw 
enim  babni  utriusque.eadem  .formula.eftL,  ertauben  ffln  £rifr^''  ^'^'^ 
deP.,  P.  Hb.  2.  c  S.  pif  Ord.  QlnL  ijsz.  tis.  2.  f.  z^    Hoctonnum 
Imperii,  confundunt  primum  cypi  bannis  judiciorum,  quibusiJ^con- 
tiimaces  procedkur-;  &.quprum  effedus  faltemeft^ut^reuf  alieubi 4«- 
prehenfuscapi,  & judici  oflferri  poffit.    Idque  pluribtts &opti«neew- 
vit  Carpz.  P^aQ.  orinu  Q^ft.  1430.  n.pS*  n.  10 j. «.  ijz.  if  fPl{*  ^^^^ 
teprobatjbannitumexcontumariaoccidinonpoire,  etfi  tt\^'^W^^\ 
mulise»demdflufula.comprehiMila;fit»n)ir&eciaubet(ctn£eib*(q»ia 
ne  bannum  hoc  etiam  in  Ord.  Crim.  art.  ij^  fcfe  SWwfe^Stt&tex  vulg»^ 
fu  dici  vid^turO  Idenimnoneopertinere  teftatur,utvitaaufern)iea 

ut  corppre.apprehendi  &  iudici.ubique  oftbrri  poSit.  d.OHaft*  H^*^ 
fS'.  Quin  &  cpnfundi  iexiftimo  bannjim  Impei-ii  ex  cauft  fraft^J'^ 
cis  publicap,  &  ex  caufa  contumacisc:  etfi  enim  eadem  utriusqi^*^F' 
mula  fijt,  tamenin  banno  laltemr  contumacia^non  irtteliigi  ju^  ^^^^ 
inferendar  videtur ;  •licet  GaiL  d.  lih.  2.  c.  f. n.  12.  Bluhm*deProc. CW 
cap.  2p.  n.  ify.  &  Camerales  diffentiant.  Vid.  D.  Praf.de  Jt^';^^ 
CAp'32*  i.  12:  fane  in  Ord.  Cam.p.  >  tit.^j.  /.j.  tf  tit.  fS-  $•/•  "W  *oi^ 
oxec utionis  pracfcribitur,  tantum  in  bona,  noa  in  vitam  poteftasd^r 
tur.  Unde  fi)  nec  definitiva  eft  iUa  banni  fiententia^  ifed  interlocUr 
toria, ut omnes fatcntur.  GaiL  dL.L  2.  c.  X  «.  j.  Blulmi.  dt  f- ?^-'^  y* 
Nec  (2)  excludit  defenfionem.  CTrpz.  di  qu.  i^o.  n.  loy.  q^^  ^  °J 
cet  Ord.  Qim.d.  Mf.  tjj.  Nec  .^)  xeus  .habociu?  pro-^flviWif^ 
.-.•,.»»«/  ...»       .1       .       '.'1     »'  »' 
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^iud  IwCeruotVifinedubio  aliquid  huai^  palTbs.  elTeaitCirj?::^  t^y 
q.J40.n\\3^,n^^  quicquam  vmus  efl:..  ...      .  ,      ^.^ 

Ex  his-itaquerpeFrpicuum  jamj)laiie  elt,  eKecutioncs  in.Emgien-; 
tp&  ialvo  iure  fieri  non  pofle.  abtentibus  rei* :  nec  Imitandbs  efle'; 
mores  Galioa?um,  qui  ixbfentes  etiam  ad  mortem  cou^ejiuiare  dicun-. 
tjur,  ^tJ.Clitr-.deqfUBft.  -f^^».  ^*  Chriftwi  ad^LLl  Mcc^IiiLtit.z.arf'^ 
2y^  n.  (f.Xffeq.  &,'ixhaberi  neqpeant  ^.  ex-eciitibnem  iii  effigie  pera^, 
guitt,  ut  teltantur  ^nn.JlohcrtyRer^juJlJib.  u  c.  w.  verfHuic  tfa-)^ 
Statui  &rV.'Ubi  fepiusf-ideiurefert,/)flg-.  /^j.  i8^^  i^^J^Bugiiyon.M^ 
L.'L.  ah}\Mb.'2.*c.  i^if^in  m^g.CMaeLde^^^ir^  c.  /^.* 

jfcv.  quae  fluxerefinadubio  experperamacceptoSanmriomine ;  cum'^ 
tsuiten  eavox  iua  natura,.nec  pocnaoi  cor^pocis^  nec  (uj^pliciiim  in- 
ferat,!  ied  rtl^ationem,.  vet  «xiUum  &  bonorum  pericurum , •  qu.^ 
omnia  in  ablentes  ftatui  pofle,  nec  irreparabiKa  effe  pracdiximus,   .^ 

Exemplum,  quo  fpeciaU  legepenniflum eft in.abfente$.  ex  cau  ia  ca- 
pitali  pocnam-ftatuere^  eft  ifiJ^^  §^fi^^'  K'y^Jf.^JUL.Corn.  deficav.: 
Quo  ex  ipta  lege  lC^ri^eUa  de  iicariif  animacivertitur  ih  eos^qui  fpa-r 
don^  faciunty  veluti  infifarios,  &  Ipecialiter  una  c^vetur^  etiam  ia- 
ai)fent€s,  tanquaiu-leg<j  Cornelia  tcneantur,  pronunciandupefle.    ^ 

In  hac^vero  fpccie  plur^  funt,.qu«  hiijus^cqnltitutionis -m  cibftn- 
trs.scquitat^  tU€ntur.,.&comnaendant,.  PraBterquamenim,  quodi^ 
fi  a  Sodomia  difceflcris,  nullum  foedius  facinus  excogitari  polTit ; 
«rtfetqiieiUudvfcelerisnwignitQdinexumipfo  homiddioj  focditate 
ettam  pFacponderet ;  nec  atrocius  vidcatur,  hominem  morte  aflici,f 
qttaniviventi-viFiKtatemeripii  inpriims  perpendendum  eftV  httju& 
criadnis- fidem  magis  ab  infpedionis  evidentia,.  quam  ab  examine; 
set.peri;  variis  enim  niodis  homines  mori  poifunt,  neqxiealterpra?- 
^tero  autor  mortis:videri-;  &  difficilljma  a4eo  eft  in  crimen&  auto- 
pem  inquifitio.    At  hoc  genus.Griminis  eft  inter  caftratum,,&  Medi- 
cum,  quifpadofiem  fecit.-//.'/v-^.  tnfin.  In  illo igituryfi  res,  quae  lcr- 
gepttblica  prohibita  eft^  iplk  faflti  evidentia  appareat,  vix  quaftib 
^inim  Medico  fupereft,  cum  &  dcaimine  cx  ipfa  inlbeaione  pleniC- 
finie  couftarc  poffit,  neque  ea^opera  fit,-quae  prpnufcue,  fed^quas  a^ 
perito  faltem  tieri  poffit^  &  foleat,  ille  quoque latere  facile  non  pot*' 
jerit.    UndCj    cum  ita  comparatumlithoc.cEimcn,.ut  haut  diincut 
ter  explioraririevincique  qpeat;  adeo  vero  res  fit  exitu  fccda,.&  exr 
tmplo  peflim^,  ut  cognitioncm  non  difi'grri  interfit,  viiTuiafuit^nop. 
iaBftcritOjJn  abdfntw  qjioqiie-procedi  poifct-     ,. , 
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Etfi  vero  abf«nda  cognitionem  eam  non  taotetat^  at  Ib  a^xtiM 
<lSutten  tnoveii  hoc  judidum  non  polTe  manifeftum  dt  Com  enim 
<nmia  crimina  morte  extinguantut)  ejus  certa  ac  nstturalis  ratio^fit, 
ftindum  fine  dtdno  &  hic  erit  ifti  tegviat,  cum  ndlibi  hoc  crinxs 
inde  excipiatur,  ibd  e  eontrario  id  folum  cautum  0t,  ut  inabfentes, 
non  etiam»  ttt  in  mortuos  permitteretur  judicium. 

Hnc^  dtationes  abfentium.  inurimis  heri  necdne  eft,  &adinitd 
bf  ocuratorem  etiam  in  caufii  pninap^ ;  arg»  A j^.  f*  2.ff.  de  PrMira. 
Ibcus  ac  in  aliis  caufis»  quas  poenis-cotporalibus  de^fae  itmt.  Sed 
,&  coetera  omnia^  qux  ad  d^enfionem  necefEiria  videntur,  abftod- 
btts  permittenda  funt>  atque  ita  cauik  cognita  ad  [«'onimdationca 
deveniendum  el^  prout  hucusque  id  d.  I.  ^.  f  fin.  definitttm  eft. 

(^odfi  ergo  reus  praB(\»is  &i<(i  poteftate  non  fit,  difiterendatrk 
executio  cau0B  prindpalis  in  eventum ,  quoad  re^gi  in  pbtefbtet 
feuspoifit»  / 

>//^miM  exemplum  tk  in  Ikt,  C.  ie  Pm  ubi  6c  ApparitotAitfi 
aiiisque  Magiftratuum  &  Judi^m  Miniftris»fiinoffidoo^UBifWtt|. 
ftjituitttr,  ut  itt  abfent^  quojue  pera^i  iudidum  quetf.   tJpadeBh 

nihilibididtur}  neqi 


i^ecialiter  de  pttuis  co^raCbis  nftil  ibi  didtur }  n^ue  io  ^' 
titorum  delida^pena  corporiVafflidiva»  iiUco  decemitttr.  Vtt«a> 
cum  tamen  non  excludantur  fldes  poen»,  &  indefinite  totus  b> 
quatur,  hie quoque cafus  vulgo inter  (»c^to$  re^otur»  Barfi^i* 

Qusmint  vero,  an  h«c  eonftitutio  hodKe  (^tineitt^  Quod  <p»^ 
ti^ant,  &  ajunt,  hodie  eam  nmi  obfervari,  nifi  (emdl  faltem  cioB' 
tur.  Mc»  Boit.  iec.  p*  n.  w.  ^feq.  Dli  vtto  fenfmn  legisperp»»» 
omnino  inteii^iTe  videntur:  non  enim  ea  excluf%  funt  dtttfentt 
abfentium,  neque  penniirum,  ut  in  non  dtatos,  non  auditoS)  oo> 
defenfos,  fedtantumut  in  abfentesprocedi  poifiti  go«  rescauf»»- 
gnitionem  non  excludtt.  Itaque>  non  una  faltem ,  ftd  tot  citatiO' 
toes  fieri  deboit,  quot  alias  contraabfentes  jura  requirunt.. 

Tetthatt  exemplum' videtur|  efle  in  crimine  jfraSa  paeis  piAiit^ 
Cacterum,  non  ea  hujus  criminis  ratio  dft,  ut  Judex  abfcrttem  inp*" 
nam  mortis ,  vel  corporalem  damittre  poffit.  Sed ,  cum  ^A  PJ'?^ 
l)anni.Imperialis  procedere  poffit,  uii&  inMe  !Xrfi<»8fc^P^'''* 
Weidm^  ejus  formula  «c  veteri  rigore  cofitprehonfum  creditur,  w 
a  quolibet  impune  interfid  queat ,  quafi  cui  aqua  &  ig»  »"***** 
^%mtt  fit.  '  ut 

Natti  talis  eft  carmlnls  bujt»  tenor»  ^  \%%  U^  fn^  ^^*^ 
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fnn,  m^  mtmWbwM  ftta^Hf  9^t.  ml^nMn  fofl ,  oter  iims*  2^«  , 
fii^»  £utnt>f}r«  y^f^  tif^j*  /*  ^  Atque  adeo  jtis  tieds  cuilibet  iii  |np. 
:nitttm,  ex  vulgari  Camera? Isiperi^s  fomiula,.  ifitisflligi  conceJRtm 
ftatiiunt  Cfail.  d.  P*  P^  h  z.  c*J.  %  ,12.  c.  if.JBhfimi.  deProc.  Cam.  sif. 
2p.  n,  1S2.  *   .   • 

Equidm  pluritta  fingularU  in  hoc  mmioe  conllittita  fuejre,  m 
inveteratuiix  iftud  puguarum  privatarum  ftudium,  <$atifl'fHe^tJ  & 
depra^ationes  ]lla^>  ijuibus  adep  infeftabantur  luembra  imperii^  tet^- 
rore  ta^s  banra  &  i^rofcriptionis  ^okiisn^n.  Non  igitur  ea  fen- 
tentia  mortis  fuit,  ied  pwxA ;  &  hoc  quoqu?  cafu  magis  inteUigi  m 
icontumacimi  vijgetur^  fi  fra08e  p^is  jeus,  legitime  xitatus^  non 
icpmparuetit.  Ibxvtoft.  ij^S*  i.  tit.y.  /•  6.  £i^idemiiitegneadhttc 
^lmt  transaAiwes^  aliique  effefttis,  q«u  ^on  jatis  congruunt  damna- 
«0  a*  mortem ,  &  vix  eft ,  ut  ex  vulgari  iUa  banni  formola  jus  necis 
^uiUl^t  jin  reum  tribui.,  moribus  ■&  obTervatipni  tempoxum  conv^e- 
jtiiat.    De  quo  nunc  Ipciis  .agendi  npn  ^^ 

Potifltnuim  vero  exemp^um  .eft  in  crimine  Jafa  Mnjefintii ,  qucii 

perduellionis  npmioe  veuit.    Du^lex^niOL^ft  xTlmei);  vulgare,  & 

fpeciale  feu  perduellio-   Blud  eft,  qup  omnis  injuria  Majeftati  ^- 

tav  Isefa?  Ma].  cximeh  dicjtur,  <qu»  Afe4eftas  infuriath  paflk,  atqite 

i^eo per eam isefa eft.  Uti, fiquid in ftatuas ^el ijiiagines Princi^ 

jcommififiin^  1^6.  i.  7.  f^fin.jf/fldX  Jul. Maj.txwx iKMSien,  vel gn- 

fllum  ejus  confuico  quis  p<^jerav«f  it.  /.  ;j.  /.fin.ff.Je  Jiirepffr.jmS. 

L  2,  Cs  Ad  JU  Jui^Maj.  Si  coQfugtffttes  mfts^iOB  Prindpwn  vi^- 

laverit.  /.  Wh  C.  dehiSjMt  $dfiM.  xwfj.  u  C  ^ftat,  IEj*  imag.  i.  h 

./.  /•  #  de  Off^Pf^mf.lhharpi.fn.  debis^ftifui^  velaL    Qui% 

ii^  verbis  i«itirjamPripndpi  iotulit^  &  ^rco«traix«ftitueiones 

Principis  i^imiunciavit^  Ivfit  JMbtjeftattn.  At  his  cafibw  nolu^^ 

Pii&Gmerafilmpp.crimeiiifttfotftri  /.  ft»;  C  Si  ^ijmp.  tnatei.L  |. 

C  AdL.  j^  Miy.  jbi  ^roe^teri^  v^  IperiehM  pccoa  ai^^rarl»  dl, 

i]ugstami^prprenaia;adnQrtemauend»pate^^  at^  in  abfeoeef,- 

v^  mortuo^  non  proc^iitttr,  K  i^k.  infn.ff.  AdL.  ^d.  My.  AtqiiK 

|)iaec  fpecies^,  ¥fil  ^s  fnagis  iicoi^ 

.  ^^de  ea  loqui,  Tac.  Ann,  L  ^  A  ^ji.  jurevefDni)jneafin|;idarect^ 

.    AiceraaiKemQ^eoes^cr^^  &eftmmm,  ^Mf 

^isanimo  hoibli^^^pdia.p^rik^oailk^      Pfjiidp^m^  feoll^ 

p^lejiisque mnnbrst 4|«i tattt^ ^nid c&mb^. £ if».  flupn ^- 

tur  iriioiiHs  ibimwcmitiiit  aaifluis  &  AaAiMtM  luoftilis^  ^ 

Xttt  ^ 

CpCchEJI  JV«;  CpHTt.    P.  II.  ^   .       .      ;     . 
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quis  anhno  Wden^i  Reinpubl.^  vd  ejus  Prindpem,  qilid  facif:  id 

eifim  re  ipfa  lioftile  eft :'  ho«(tium  enim  eft  ofTendere  RempoWicam, 

'  ctvjum  defendere :  Unde&pcrdueflis  dicitur,  id  eft  hoftis.  /.  ij^f. 

•  de  f^erb.fign.  &  perdueUio  quaii  perdnax  belliun,  ut  ex  Fefto  lefet 
Wiffenh.ad' d.  l.  2^. 

,  Quiie  (*ft,  cum  quis  advesrftts  Remp.  iiifiirgir,  hoftem  ei  coDribt, 
-hoftemiuvat,  adhdlem  detidt,  cumhc^etoiludit,  ei  exercituin, 
■'urbem,  ciyeiB,  confilia  prodit,  autaliud  quJd>  non  odio  privato,  ftii 
publico,  etii  in  (M-ivatos,  committit,  prout  exemplis  pluribusifla 
■  ponitur ,  in  /.  j:  I.  j.  I.  ^ff.  ad  L.  Jut.  Map.  Unde ,  ii  quis  oVan 
■'ocddit,  privatum  cft  homiddiumn  non  perduelUo*  fi.  fratus  cm& 

•  odio  ejus  privato  cwidtatufi  fecerit;  at,  fi  odio  Bfeipublicaf,  phne 
erit  perduellionis  crimen^  etfi  non  occiderit,  led  vivum  hoili  t»! 
difsdt.  per  l.j.  ptint.  ff.  eod.  tit, 

Huc  quo^ue  refertur  crimen  Is^ae  Majeftatis  dlvinx;  nec  mme- 
"rifo,  fi  fonna ac  rationes  criminis  convehiant,  fcil.  JG  malein  divi. 
'nsah  Majeftatem ahimatus quid patraverit;  utifi  Deb  rqiunciet, at- 
■quediabolo,  Dei  hoftl>(b  dedat;  quod  vaiefKje  qu«darii  firtw  To. 
-  lent;  -fi  conlultd  &  fciens  blafj^hemias  in  Deum  evomat;  Idque 
'agat ,  ut  cultum  Dei  oiftnipotentis  deftriiat,  aut  de  fummi  NuBnnv» 

•  exiftentia ac providentia cipinionemhomlnibus  e^ipiat.  Talia qm 
ttiicihinatur,  at^ue  ita  pftendit,  fehoftiliter  in  Divinam  Maj.  anima- 

rVum  eCre.-incidit  plane  in  crimenperduelliphis.  Npn  vero,  qui  ca- 
-Ipre  iVacundia,  difputandi  ftrvpre,  incWuIto, *&  non  hofti^  quo- 
/^|to  antaio  aliqttid,  quod  bhfphetmuheft,  ievomit;  quianimusfo^ 
■^am  &|RWjtafeni  hjijus  criminis  ^^^^  '"^  '■  , 

■ ',  Oinmunivmntoe.igiXur^uda  h^^  huc  ppteftr^iwpa 

■fe  ril^  criiiten  eft;  fed  ppittio :  neque  intelligintf  b*reficU9;  nifi  qai 
lajddi<;ibE^lefjaerGathdiIfcacrdiffidet,pet 7.  2.  ^.fin:  C.demtt.  J/oc 
:  vero  iliiiV^ae  feaOwhplicjeEcclefisb^^udiduAi  extat  in  eiusdanCon- 

'«R  lymtt.  ^f:>^^^;3-i;^^V^^^^  ifVilla  ciiimfclafi»- 


iphemiajjn  divinam  Majeftatem  roi«Du'ir»  jtoti  i^^^ 
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Hujus  criniinis  perdudlionis  tanta^inter  Gentes  metus,  tantum^ 
que  periculum  viium  fuit ,  ut  ei  exaritbndo  quicquid  macbinarum 
mutuique  terroris  inveniri  potuit/ oppofiMBi  fuerit.  N<?c  immerifo, 
Non  etiim  tantum  pericuU  ab  extraneorofte  impendet,  acabeo, 
^uiintus-alitur,  &  in  ipfis  vifceribus  noftris  quafi  paicitur.  Uhde 
pleracque  Gentiimi  non  rantum  in  -autorem  fceleris,  fed  in  totam 
eius.farailiamfuppliciisfamerunt.  Exemplum  Hannonis  ](^Geni,  un» 
cumradorie  tantac  acerbitatis,,compendio  refert  ^«/?.  /ib.  zi.  c.  ^. 
infin.  hisverbis:  Filii  quoquey  cognatique  onines^  etim  innaxti^Jup^ 
plicio  traduntury  uequisquam  ad  imitandumfcelus^  aut  admortem  uU 
cifcendmy  ex  famntfaria  domofuperejfet.  Talem  quoque  Macedo-^ 
num  legem  irefert  Curt.  lih.  f.  c.  li*  ^likS^  c.  d.  injrn.tfc. 

In  hoc  vero  crimine  idfingulariflimum.eft,  quod  inde  judicium 


igiturdubiuraeft,  etiam  in  abfentete  judiciufti  hoc  Majeftatis  intcn^ 
tari  pofle,  cum  &  in  mortuos  poifit,-  idque  fpeciaii  conftitutione/ 
Ad  reprimendum  Cf^c.  expreflit  Henr.  VII.  Imp.  qu»  fub  finao  Cpr-' 
poris  juris  adjefta,  &  in  quam  i^/7r^i&.  cdmmentatus  eft. 

Nec  rado  in  obfcuro  eft,  cum  agatUr  de  fulcienda  nutantisacfuli 
potentium  ihfidiis  ac  machinationibus  periclitantit  Rdp.  Hujus  ne<- 
X  ceflitatibus  cedunt,  &  poftponuntur  onmes  privatorum  ratibnes; 
cademque  foUicitudo  &  cautela  Reip.  quse  leges  Majeftatis  ^rmstyit 
in  iilios  innoxios,  &  alicubi  in  omnes  cognatos,  easdem  quoqiie  in* 
ftruxit  adverfus  mortuos  &  abfbntes;  aliaque  inReip.  pra^fidiutfi* 
fingulariflime  ccmftiruit .  qua?  remoto  ejus  metu  ac  periculo;  plenai 
injuriarum  ac  truculentiac  viderentur* 

Po:na&veropra^dt)iua?,  quibuslex  majefbtis  munita  eft  adverfii^ 
,  perduelles  ad  4.  caplta  referri  tM)flunt.  (1)  Capitalis  &  priiicipall^ 
pcena  in  ipfum  perauellem  conftituta,  iHl.  ultimum  fuppUcium,  cu- 
}us  genus  variat.  /.  /.  pr.  C  adL.  Jul.  Maj.Ord.  Crim.  art.  12^- 
,0)  Cdnfifcatio  bonorum,  guac  &  hddie  reeepta  eft.  ^  /./.  pr.  Ord^ 
Cm.  wt.  21S.  infn^  {3)  FiUof um  exilium,  irtfamfa,  &  fucceflionum 
pri^io/quodhorum  periculomagis  teit*erifarentes  foleafit,  CEuani 
lUo;  d.  l  yf*  u  inf  c.  >  j*  *  tu  <4)  Damnatio  memprfap,  i  f,  l  fitt. 
Ceod.tit. 

Horum  omnium  capi^um,  (excepto  primo)  executio 'v»e  & 
reapfefit  etianrperdoelle  mortiioi  vefabfente,  perinde  ac  vivo 

Ttttjs      *^'  '  1' 
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&:  praefente.    In  hi»  igitur  uihil  fmiulati  vel  iroaginarii  eft ,  fed  pa- 
jftse  executio  realis  j  necjjgrcinet  ilfa  arf  perlbn^tani  illam  .executio- 
ftem,  quas  ntoribus  InvaJijfr  &  tn  effigie  fieri  xticitur,  £ed  acl  verani, 
..  ..  ^ae  jure  conftitutct  eft. 

Damnatio  vero  memoriar  aliud  qui*  e(f ,  ^uam  infamia ,  &  multo 

,  t^iuy  patet-    Pocna  enim  infamiac  1n  futurum  tantum  operatur ,  ne 

mils  rhpofterura  admitti  ad  honores^  aut  dignitates  poflit :  et,  danma- 

'     *    \  fio  memoriae:  bmnia  bonorum  &  dignAatunv  qfuas  geffit, veftigia  abo- 

let^  in  praeteritum  meraoriam  eorum  delet^    Quicquid  igitur  occw- 

,  rit,  quod  ad  petduellis  landem ,  honorem  ^  decusv  bmam  aut  memo* 

•  •  "'      liam,  <adum^fcriptum,compofitunrvefuerit,eXting^ 

franguntur^  nomen  ex  albis  aufertur,»  ftatuaEf,  fmaginesy  monumen- 
Ca  &c.  deftruuntur;  ifria:  domus  diriiitur^Tatque  in  unfverfuni  id  s^ 
tar/  ut  eju^  hominis^  geftdrumqtie  Ijoneftam  recordafioneni  perpfc' 
^  tua  oblivio  lepcliat;  qtiab  fines  infamiar  longe  fuperant.    AUquBn' 

da  &  {bliim  fale  confpergi^  &  ffiatuac  facinoris  mentio  &  execratio 
inlcribf  y  quin  &  aliaei  airocitetes  excogitaei;^  atque  in  cumulum  fo- 
lent  addf.  Exqoilitifflma  damnationis^  memoriac^  formula^  qua  Atfce- 
iiienfes  Philippom  Macedonem  execrati  funt,  e|uisque  menioriam  da- 
^       ,  iRnaruntv  cxtat  apud  Ltv.  ju  C.  ^  ^  Caterum  hacc  omnia  panac 

Serduellium  capita  ad  amuftim^  ita  exa£Ia  fuere  in  Dam*a  anno  1663. 
.  24.  JuL  in  caofa  Cornificii  Comitis  ab  IHefeldr  quie  fententia  ex- 
*%  .  (at  in  Tbeatr\.  Ewop.  tmt/p.  addfi.  iSfj^foL  1002.  &  indigni/Iune  iti? 

Gafeain  caufa  Illuftriilimi  Herois  Cqliniiy  fam  ante  ocrifi.:  cujus 
fcntfentia?  capita  referf  Thuan.  Hifi.  tih.  jj.  in  med.  ad  ann^  ip2.^ 
'    ^  Denique^  qua?  de  abfeittibusr  haSenuis  tradita  funt^  fcrupulum  in- 
^e  fadunty  quod  in  genere  judicium  criminalt  fn  abfenites  quoque 
peragi^  &  per  procuratorem  defendf  permfttitur  in  /  j,  C  dt  Accu- 
'  jat^    Equidem  eum  textum  non  de  regula,  fed  exceptionibus  loqu^ 
largiUntur  Dd^  propter  tot  iura  evidentiay  quibus  contrarium  afle- 
rifur';  fed  qtKcruntyUtrumde  cafibus  illis  Ipecialibus,  qufbusadjpar* 
nas  coiponues-  damnari  abfen tes  in  caula  ipfa  pofTe  diximiis  &  often- 
^imus,  textus  jfte  Mat,  anr  vero  de  iiy  cauliy,  qus&  expqfitat.funt  ab 
_  ihftio.    Priuy  vult  j^»*  Brunnenu  ad  d.  Lj.  (f  cid  t.  lu  n.j.  ^  feqq. 
V^  ^f.  Ad  L  Juhde  Adult.  &  latiiRme  HiUig.  adDon.  hk  iS.  cap.  to^ 

'  ht.  E.  ^ui  di£i.  L  j.  reftringunt  ad  caTum  /i  ^,  ifrfir.Jfl  ad  L.  Com^ 
'  deSicar.tfL,  2KC.de P(en.,&LwAtmv^Qtm%J.j3.j 

-^*.    Verum  nulla  ratio  patitur,  legem  generaliter  loquentem  re- 
.  ^  .  ftringi  ~ad  titium  altcrumve  caiiuh  adeo  lingularem,  ut  huUus  magis. 

IJBde 


^ 
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Unde  &  merito  id  r^idr  Caipu  FraB*  Qrint.  quajii  loj^  «v  2^.^. 
tnultis  feqq.      Dic^ndum  omni^o  eft,  inprimis^  d.  L3.  generaliter 
ihtelligendaHi  de  oinnibu^cafibus^quibusr  criqiinali  |adicio  in  abfen- 
resprocedi  potcfti  quia^  tamen  latepatent,  Qtquodammodo  regU- 
!am.generalem  conflitue^epofiint^  juxta  d.  Lj.    Nam  iri  abfenteSj 
&  procuratore  interYenientet  procedi  poteil,  cum  m  bnmibus  crimi^ 
tiibu9^  qubrum  pana  non  eft  capitaliff ,  vel  corporisr  aiiidiva ;  tuni 
in  oihnibu^  aliis  quoad  caufant  contumaci>f  &  prseterea  in  pra^difti^ 
fpeciebusy  etiam  quoad  prindpalem.    Unde  luo  fenfu  regula  fleri 
poteft-:  irt  criminibu^  qudque  adyerfus  abfentes?  procedi  &  procu-^ 
ratorem  admitti  pofle;  juxta  d.  l-j*  eitceptistpanifi  corporis^affllfti-  < 
tris,  nifi  &  ilfe  fpecialiter  exemtaer  fint;  Citrpz^PraB.  Crim.  ^paeft:,  "' 

/(^.  ubLper  totam  quecftionem  lucufeiiter  exponit  cafus,  quibuspro-' 
curator  mtervenire  iit  crnmnibQff  a  f  arte  rci  ^  polfit ;  de  quo  aaum  \ 
abimtio  eft.        ,  ^        . 

Li».  XLVII][.  TiT.  XIDr-  • 

DE    Qy^STlbNlBVS. 
'Qv.  L    A^  ufmmtura  Juri  Naturacwrvemati  ' 

J^EGATvit i  (i)  qiiia  vera  pana  eff,  fcilicetmalum painonis^quatf^^ 
"*"^  (2)  nondum  probato  crimine  inferi  nequit;-  inprimis:  {3i>cum£^\^  i^, 
gravior  fit  ipfa  pccna  cOrpiE>rali,q2iin  quandbquemorte  ipfa ;  (4}  ex-^r. 

,  enipla  docent^  fstpius^  contra  veritatem  aliquid  a (Teri  meto  torturse : 
fta  enjm  innocentem  rota  impofitum,  nocentecnhabloTutum  ejQTe^tra^ 
dit  GiJb.  c.  6.p^  7.  n.  d.  £^  7.  Sane  (5;  confdffio  vi  &xtbrf a^&  meta 
tepetita,  nec  in  dvilibuy  &  levioribuy  probat.  (^  Tutius  in  dubio 
clr^  nocentem  dimittere^  quam  innocentem  damnare-  (7)  Unus^tefti» 
liecfn^minimis^probaty  nedum  ad  corpns  affiigendum  fufficit  illius 
aflbrtio.  Unde  fg^)  apud  gentiles:  folis  ferviff  olim  quaftia  impone* 
batuiv  multo  mt^i^  ergo  Chriftiani  ea  abftinere  deberenr. 
'Oe^T.  Quod  multa  crmina  ita  manerent  impunit?; 

'      Rje  s  T*.  (i;  Hoc  non  eft  ex  defeSu  juftitiacr,  fed  probationls  r  por-^ 
lia  fgitur  Def  incficio  committenda  isjft.  ."         ^        ^ 

R£sp;  f2)  Si  gravia  indicia  contra  aliquem  miGtent,  {>dna  ext^ 

.  flfdioariaV  perpetiw  car^ere^  &c.  punirlpolftf. 
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CJI^^IL  Anfoctt^rimtnism  i 

ad  tqrturam^ 

^laut.  pag^    D  ESP.  Quinque  hic  conjimdlm  requinintur  in  0.  Crim.m.^u 
ff«i       '  ^^^  ^^  interrogatio  de  complicibus  fiat  a  Judice  in  carcere  vel 

MtiT^^  '  tortura,  iagenere  &  absque  fuggeftione;  vid.  Difp.Dn.  Pnrm.  k 
*        SQC.crim.  SeEt^^.  $.  43.  ubi  exceptiones  quoque  refert;  fi  non  roga- 
tus  ultrq  focios  noiiiinet,  viam  aperit  ad  inquifitionem,  ilnd.  §.4^     \ 
(a^^^Jt  interrogetur  de  omnibus  ciiTUnillahtiis^  quomodo^  quo  in     | 
loco,  &  quo  tempore  focius^  quem  nominavit,  *i  prseftoflieritffus     j 
•  vulgatoverficulocontinentur:  i2£(/x,  ^wV,  «iJ/,  j^^  ] 

qmmodo^  quando^  ik  t.  4j.    (3)  Ut  Judex  inquirat,  an  inter  reo»no-     1 
minantem  focium ,  -&  ibcium  nominatum  fint  inimicittac  &c.  niiid^ 
4iuncian$  eximia  figna  &  indicia  verifimiiia  rei,  vere  ita  gefta^iaff^ 
rat,  ibid.  tb.  ^.    (4)  Ut  denunciatus  talis  perfbna  fit,  &  jis  moribu«)      < 
quas  de  ejusmodi  commiffb  merito  in  fufpicionein  venire  po^t:  quo      | 
pertinet  tama  &  vlta  ante  afta,  ibid.  tk  ^.j.    (5)  Ne  quid  denun- 
cians,  vel  maleficus^  vacillet,  aut  confeflionem  mtitet ,  fed  iiLSiz  Atn 
vim  &  vincula  ratificet, /W. //^  ^y.  . 

-  Qk-  UL  hn  Doilores  &  Profejfwes  t(»^^ 

JJegatvr;  jijuia  clarifiimi,  item  geoere  aut  dignitate  prapdari 
*•     torquert  non  poflTunt,  L.  16.  C.  de  Quafi.  L^jl.  C.  ad  L.  Jvi^ M^*   . 
Doi^oresautem  &rrofeffQres  tales^unt,  li  lo.C.deDiffH.  L^^f*^  ,  \ 
C.  deAdv.  d^verf.md.  L..  u  C.  eod.  Sed  &  Dofiores  asquipai^axitttr  ml- 
l|tibu)s^  L.  j^.  G.  ae  Advoc.  diverfjud.  milites.autem  itidemnoB  tor- 
cjuentur,  Z.  ^  C.  adL.  5^/.  Af/yL    Sane  Decuriones  &  principales, 
quibus  propter  dignitatem  fimiles  fun  t  Profel&res,  nec  per  confuetii- 
dinem  temerarisc  ulurpationis  quseftioni  fubjici  poflunt,.Z.  jj.  C.  k 
Dec%r.  Sed  &  Profeflbres  utuntur  juribus  dericbrum ;  f^td.  Z^»  P^\ 
^HT,  pukfr.prud.  c.  p.jf,  12.  Qerici  autem,  fi  Presbyteri  veliftfl»- 
jori  gradu  corilituti  illnt,  toruueri  nequeunt,  L.  g.  C  de^ifC' 
Obj.  Qupd  re^tus  pmnem  honorem  exduda^  L.  l  C  uH&^^/ 
'    ^  Resp.  Heatus  hk  d^bius  adhuc  elj,  ddeoque  nondum  exfludit 

'  >    ^.  -       honorem;  fed  &  loqiiitur  de  ibro  pniriilegiato^  quod  in  rfiatu  coD' 

Aitujtis  Ui&A  datur.     ;  .       - 

Ifodie  confenfu  Principis,  uti  NobileSj  miKtes,  ita  SlDo&otcs  « 

:"  Profeflbresfubjiciqu«lHompo/runt^r/^^ 

:  :     ^  .     ^  '  •;   ^     QV.IV. 
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Qv.  IV.     An  tejlesqui^ue  torqueri pojjinf^i 

A  F  F I R  M.  Lauterback  b.pag.  /luH  veriratem  mali tiofe  fupprimant  ^;^ 
*^  Regalariterereotorqueritellesnonpoffunt,  perfeextus-^^  . 

les,  ubi  dicitur,  teire$  torquendos  non  eile,  X.  i^*pr.  Z/  iS*  jf^^S-  b.  cdfr. 
mm  illi  Jaltem  veritatis  caufa  examinantur,  non,  ut  partidpent.de 
alterius  deU^o.  ^ 

E  X  c,  ( I }  in  crimine  larffe  Majeftatis , :  JL  m.  /.  /.  b.  at  tunc  non 

m  teftis,  led  ut  confdus  ddidi  torquetur,  Z.  j.  Z.  j.  C.  ^dL.  Juli 

May    (a)  Si  ipfo  fado  interyenere,  4k  tamen  ntalitiofe  veritatem 

fupprimant,  /Z.  iS.  J,  j.  b.    (3)  Si  dolofe  vaciUent,  &  varient  iti 

-•  teitimonio,  ^.  Z.  //.  at.  Con£  Nav.po.  c.j.  injln. 

Qy.  \.  An^tt  nma  merveniunt  indim^  tmuri 
repetipoffit^ 

^feGATVR,  fed  tantum,  fi  nova  fuDerveniant  Indicia;  quia  tor-l^.  f*f. 
-  ^**     turl  eft  fpedes  purgationis  ab  indidis,  quando  quis  ergofemel  /itr  ♦«dK\ 
ic  purgayit^  utterius  purgandus  non  eft :  idque  diferte  ita  ixiiSXxxxc^fi  C,Q  ; 
In  Z.  /^.  f.  u  L  ibi;  emdentioribus  argtmtentis  opprejfus  repetttlt    '"''/\"^' 
fuaftionenjt  potefi.  »  \    \^ 

Oest.  L.i^.b.ihi:  repetipojfe /jpiafiionem. 

Re  s  f.  Si  noya  fuperveniant  indicia,  d.  X.  /^.  vel  fi;  negetrea,  qu» 
femel  confeflus  ^,  Gotb.  Itd d. .Z,  /^  p.  Crim.  art.  jp  .     ^  _ 

.  Adeoque  repeti  (i>  potdt  ob  noviter  emergentia  indida,  quv  arbi- 
liio  Judidsrelinquuntur,  0.  CV.  art.JS^\i)Si  rion  fuftinuit^  fedfoe- 
de  confitentis  dimiirns  pft,  &{poftea  revocet;  qi^decreto  &  ftn- 
tcntiap  nondum  fatisfadum,  &  variatio^ovum  eft  mdiciuni.  Q^?- 
quam  tunc  ttltra  tmiam  nori  extendatuir »  Clitrrf.fn.  -qui  'iun.^f. 
LiB.  XLVIIL  Tit;  XDC        -'r-r^^  ^  - 

C^.^  h    An  p0nie  fint^uris  ^^^ 
/iLFFiRMATVR;  Katuia  enim  reiis  pb  quMivi?  c^pamjf^net^  p^: 

•  ad  talionem,  id  eft,  tatitiiiti  pq;fi  d?fc«i  quajfttu^  \^^^ 
•^uia,^ias.  /tt|uriar  reparata  dicl  h^uft.^      •  .: '       "  ,        '   -"'^^  !^''^*^^    *  "^ 

•  .  Hacc  auleniMo,feupa:na,npn  it?  criJdei^^^^^  v 
in«ibrurii  ftcgit/ 

rdei^pati^aiiMquealiudmalu^^^  . 

atque  d^  hac  tsdione,  ejusque  ratione ,  integran  dillcrtatibnesri  fcri* 
^ix^J}p.Form  d(SafrofHn({o  fabmis  jure^  '       ' 

^  -^  .  .Qv.H. 
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^       Q^,  11  JQuidnm  fif  pma  Crim^^ 

fjia.  fai.  ^  r  auterWch  ait,  CriminJm  eflfe,  qug?  corjpus  aJficit;  ChUem^  qoa? 

JmS^^  CTiminali ;  i^,  quap  «x  c^ufa  rivili  arluntur<.    Hm ,  fi  quis  ad  refti- 

^'*^        cutiohm  fufti  damnatur  coram  Praefedo  urbi,  {rriminanter  punirur, 

i.  e.ex  caijfs^  crimiDali,  £.  jr^.  /.  /.  Je  Turt.  Jdqu^  CQnfimjatur  ex 

.  Ord.  Oim  arf,  19 f,  m^  ijif.  ubi  i)clnlt4)e  dicuntur  «iam,  Ok  ntd^toiif 

^aut  Hn6  «^aor  gcl^en  r  modo  ^ x  caufa  criiuinali  oriantur, 

ti9$T0«  vjc^cem  pctnlid>la|e  &  improprif  ibi  aaipi. 
•  S E«p.  Iiwno  «vn  ii|;nificgtipn«m  jnttipm  Juris  convenire;  jagi dc- 
monftjrarvi.  -.  !    ' 

Qv.  IIL  QuandQmm  pvna  adb^edes  tranfiat^i 

tfia.  fag.    Lat^  hanc  fnat^riani  traftayi  &ipn/iJ  Tit.  it  Obligat.  &  a&.  itcm 
711.  f^    *-^  aiTit^i^lfffwnsp    . 

^*^*  Qg^  ly^    4n  in  p9m  obfmatproporth  gemetrica^ 

Ima.  f0f.    JJroatv»;  quia  jam  fupra  Z,  z/r  /.  (jrir.  5.  demonmavi,  propor- 
7«y^  ^»*  tiones  n^Ilum  in  Jure  ufum  habere.    Sed  &  falfuni  eft ,  in  aefti- 

^V^    piations?  pan^  geometricsmx  prpj^^rdonen)  Ifcrvari^  fed,  fi  quac  eft, 
'  «citfametica,  fril  tantundem.  Vidjupr.  qu.  u 
LiB.  XLVia  Tr«.  XXIII. 

0£  SENTENtlAM   PASSIS   ET 

RESTITVTIS.  .  ^ 

42^.   Qtnslkm  /entenmm  pajfos  reftituat^  &  qutd 
ea  re/Htutione  vemat} 

]D  csp.  Jusreftituendi  reois^  fententi»mpairos,  iSlis  Principibus 

^■^  competere,  idque  inter  regajia  referri,  vulgo  notius  eft.    Hacc 

reftitutio  dividitur  in  plenam,  &jninus  plenam.^  ILLA  eft,  quan- 

do  additur  vox  reftitutionis  ih  genere,  f^  u  C.in  fin^Se  Sent. paf. 

(idem  eft^  fi  (tiibinis  rei  rdHltuunfor  bonis  &  dignitaii,}  hnsc  etfun 

^mhta  jurareiin  pilftifiumftatuhi  reftituit,  §.  u  Inft.  Quib.mifiipart. 

p0t./oiv.  L.  u  C.  Z.  ij.  pr.  (qua tollititt-  L.S.  Sfj.  C  €oi:)^^S^hd. 

Atque  tec  jus  patronatiis  peflituk,  L.  4.  f«  uff.  i.  &  {lacrkm  fpte- 

Hatem,  i.X.  ij.pr.  ^  f.  ^ji.  jf.  7.  Inft.  proindeqfiicqiiidiUiiiS^et 

jreftitutionem  acquWt,  \A  patri  acquiritur,  L.p.  C  ^odL    HXC^ 

quando  iVU  paBnaTemittitur ,  ftve  quando  prDceftiis  timitur  &  abf * 

•  •-  letwr: 


^^*        ^it 
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letur:  tmc  enim  iadulgenMa  talis  generalis  folutn  reditum  permit- 
rit,  L.  7.  C  />•  /*  &  panam,  non  vero  infamiam  r^mUtit :  /nMgen" 
iia  enim  quBs  iiberat y  notat^  nec  in/Mni/ni  crrnnms  toUit  y  fid pceva 
gratiamfacit^  L.J.C.  deGen.  abol.  &  ultra  iA^  quod  in  fpejje  in 

^abolitionis  inftrumento  exprelTum  eil^nihil  hribuit^  Ljut.L  tit,  png. 
pp.  Hinc  remifla  pocna»  bona  non  videntor  reltituta»  L.j.  ff.  h.  /• 
uti nec  tu-n,  cum reftituta  dl  fama,  L.  z.'ff\^od.  niii in  Ipede & bo- 
ita  &iama  exprimantur,  L.  j.ff.  eod.  L.  2.C.  eod.  Plena  autcni  illa 
reilitutio  tantum  intelligiturdejuribus^quseexdifpofitiOnePrincipis 
dependent* .  Atque  hinc  jicrna  r6o  remittitiir,  bona,  honores,  &  di- 
gnitates  ac  fama  reftituunturi  teftamentum  condit,  recipit  finos  th 
poteftatem  &c* 

Non  aiitem  fieri  illa  debet  in  prapjudicium  certii/oii  ex  delido 
rei  jus  aliquod,  6tiam  ex  Lege  Civili,  quseiitum  eft :  hoc  enim  Prin- 
qqps^necex  plenttudine  pot^tis  aufFerre  poteft,  oti  plenius  de« 
monftravi /^^r.  L.  XLH.  t.  uau.  10.  Atque  feanc  fententi^m  com-- 
muttiter  defenduntDoaores.  Vid.  Struv.  Ex.  ^.  th.  iiO.  ibiqueMuU. 
CdTft.  Pr.cr.  P.j.  qu.  i^^  n.  21.  Brmn.  ad  fTef.  tit.  de  Sent.paff. 
qu.  2.  Zaf.  eod.  tit.  n.j.  , 

'  ,  Ex  his  jftmconftat  (i)  occifi  liberls,  vel  iis,  quibus  Furto  res  abla-  . 
ta  eft,  per  ^cditionem  c^iminis  tibn  adimi  facultatem  jus  fuum  per- 
fequendi,  ac  scftimationem  vel  rem  ablatam  recipiehdi,  Damboud. 
Prax.  crim.  c.  14.7.  n.  ij.  Carpt.Prax.  criw.  P.j.  qu.  1^8.  n.  2cu  Sed 
&  (2)  deportatus  &  plene  rdlitutus  non  redpit  militiam,  ante  reftf- 
tutionem  in  alium  collatam,  L.  y.fj.  h.  t.  (^)  S\  frudus  bonorum  in- 
terim,  &  diinimte  v.  %.  deportatione,  alius  percepit»  hi  non  r^ituun- 
tur ,  nec  reftitutis  bonis.  Brum.  ad  Wtf  tit,  de  Stnt.pff  qu.  jf.  uti 
nec  ipfa:  bona  a  fifco  interim  aHenata;  ihid.  qu.  j.    In  his  omnibusi 
enim  jus  tertio  eft  qtiaBlitum-    Atque  hinc  (4^  deportatus  reftitutus  ^ 
patriam  poteftatem  quidem  plene  redpit,  /w.  Infl.  QuiL  mod.  patr. ' 
.pot.fih.r^ttzxfiQXi  quicquid  tilius  interinigdfit,  valet,  quia  apatrefa- . 
miiias  geftum  videtur :  in^que  enim  hoc  jus  filio  femel  ex  Lege  quse-  , 
fitum a  Prindpe  aufferri  poteft.  Fid.  L.  ij.  f.^ u€  b.t. 

An  vtro  (5)  Ss,  qui  jcriminis  abolitionem  impctravit,  &  j&m«  refti-. 
tutus  eft,  recipit  priftina  jura,  iia,  utad  coliegiunt  admittivac  fi 
ininquain  reus  criminis  fuiffet,  d^beat?  Atibi  jam  diftinxi,  anYftra^ 
infamia  adfit,  &  reus  vel  a  Lege  vel  per  fcntentisttn,  notatny fit?  an * 
infamia  demum  ex  fentetitia  f?renda  fequidebeat?  lUo  cafu  coHe- 

Uunu  '  .giO;, 

^      CirccEji  Jv».  CoMTiu  P.  n. 
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gio  jus  excludendi  reum  ex  ftatuto  qusefieum'  eft^  qvod^Piwcepsre^ . 
vocare  non  poteft,  ni^g..^.  L.ij..§.  u  Hoc  vero  caiu>  fi  t>eus  negat 
deliftum,  &  proceflus  intentatur,  reus  nonveft  infamis  ant^  fenteir- 
tiamj^nec  }us  qua^tum  eft  coUegio.  Si  ergo  Prlnceps  abolendo  cri- 
men  impedit  fententiam,-hoc  ipfb  impediet  qnoque  infaaua^notafli^ 
proitide  reus  omnia  jura  retinebit,  acfi  nunquanv  crimen  conunifir-. 
ftt*  Atque  im  in  contradidorio  res  deciia  eft  in  caufa.W.  contrar 
^it  ^^mk^bt^f&ititi fed &rercriptd reni.ita. Auguftiffimus.&exded^ 
ditin  caula.P.  contra  C.  SS.  B.  &M., 

tiB.  XLm;  Tir.  XXIV: 

DE  CADAVERIBVS  PVmTQRVM 
Qv-    A«  anatomiafii  licm% 

A  FTi  RM ATV R :  idque propter  utiMtatem  publicam ,,  ur  ^^ca%- 
fisinorborum  eo  facilius  conftare  poflir. 

Obj,  quod  juy  fepulturse  fit  Juris  NaturaHs,  net  aUferprpGffit. 

Kesp.  linmo  propter  utilitatem  publidam,  v.g. m  panam  ctidiP- 
Bi"s,.fepultura.alicui  aiiferri  poteft..  ' 

Equidem  in  Belgib  &  aiibi  pauperum  cadavera-  fecari  fofent,, 
ftd  cum  ideorum,-cumin  viviseflfent^  confenfu  fiftt,  utilitas  pu- 
Blica  accedat,,fadaquediireiftiQnefepenantur,,niWlrinjya^^ 
currit;, 

Enr.  XLlX.O^iT.  L 

B^   APPELL^TIONIBTS- 

,    Qj/..  l.    hf^uniu^appellatioprdfit  ommhtsr 

conJhrtibuLX 


^f^    JTquidCTi  regulariter  appellatio  unius  aK^^^^^ 
^immint         regula^generali,  quod res^  inter  alios  afifa,  aliis nec noceat,iiec- 
'<&t  ppofit,  L'  2.  e.f^^res  juJ.  timv  ex  fpedali  textu  inL.j,4.j^:b^ 


vbi  appeHatio  tentum  illis:  ccndemnatisv  prodeft ,,  quorum.nQmii]ai 
01  liBello  funt  comprehenfa*  ^  •  - 

Exa  (i)  Si  confortes  fint ::  tuncenim;  uno  appellantevihtra  Se^ 
^dium^reliqui  omnes>etfi  non  appellarint,  immb  etfi  altertanmai- 
.^rb'feappellacet,.tamen  adhserere^^  caufam  seque  ac  attej>  tradlare- 
fQffuntj.  quia  in  huyis  beneficii  teiTOini^^gr<)ut  eosautor  reile  po^ 


-  .  DE/AFFET.LATioi5MBys.  ^  ^oy 

.  4iit,  una  ohiniuni  d^fenfionis  aiulk^  &  unius  'qua^ilionis  communls    - 
fentedtia  &  deciiio  ^%  qu«  per  appcfUationem  uniu«  fufpenlk,  cui-       * 

.  que^  (jui  non^ renunciat  jnri  fuo,  coBipetit ,  lite  quippe  non^um fi- 
nita.  '  Atque  buc  pertinent  omnes  ilLi  textus  in  L.  u  CSi  un.  ex 
plm-.ihiiemolmientiimvi^oria^c^adteqw^ 
pertinet.  Z*  jj.  C.  ecd.v^U  ei  quoque^prodejt^  qui  non  appeuaverit.  Z. 
w.  §.  ^ff.b.  ibi :  ahefius  viSoviam  ei  proficete^  qui  non provocavii. 
lu  j.  C  de  Diverf.  ^^er.  ifctt :  qunmvis  refcriptmi  ad  unius  perfanm» 
'dtreQumfit^  u^risque  tamen  profpeElum  eft. 

E xc.  (2)  Parti adverfae  quoqfie.prodeft^^^ex  L. /  C  k  ^  L.  ^. C 
ie  Temp.  app.  arzum.  L.f  C^de  FruSt.  '^  lit.  exp.  Nam.,  introdii- 
iSa  ab  uno  appeltadone,  commune  iit  beneficium  utriusque  parti$p 
adeoj ut  appetlattisquoque  de  novo  cauiam  agere,  &, i\  quid  pra&^ 
teceaadhiic  fibi  deberi  puret^  id  quoque  perfequi  eadetn  inilantisi 
poffit,  nec;£t  Judicatum  cdntra  ipium^  quia  appellans  non  poteft 

^appellato  negare  beneAcium,  quo  ipfe  utitur ,  uti  in  genere  dicitur 
in  L.f.  C  de  FruB.-  Atque  hinc  fsepius  obfervavi  j  appellato  plus 
adju^catum  fuifle  in  fecunda  fententia,  quam  in  prima  contineba^ 
tur,  etfiip^  non  appeUaverit.  Igitur  appellanti  prodeftappellatio, 
d>  eo  interpoiit»,  ne  fententia  contra  ipfum  te  rem  ^judicatamaheati  ' 

Conf.  MsSkr-^  rc/ol.Mnrcb.  ^u  n.2.n.^n.  i^.  ^feq. 

Cbj.  JL.J.  $•  2.k  ubi  appellatio  tantum  illis  condemnatis.prod- 
eft,  quorum  nomina  in  libeile  funt  comprehenia. 

'RE«y  o  UDET  Lauupag.  720.  loqui  de  condemnatione,  at  ideia 
eft  in  abfolutione,  per  L.  2.  Quib.c^eU.  Katio  qnoque  differenriac 
veranon  eft>  quod  pronior fic  vi<Storiae  comniunicatio,  q|idtn conde-» 
mnationir;  nam  ubirrucrum  &'Commodum  eft  commune,  ibi  quoque. 
damnum  communicari  debet.  Redius  ergo^dicimus^  agi  ibi4ere^  . 
guia:  nimirjim  foios  condemnatos  appellare,  eosque  folos  ex  hac 
appellatioae  obligari,  fi  rdiqui  confort^s  noiint,  ztr  fi  velfnt  adh^?- 
rerealiorumappellationi,  poiFunt.  Mores  hac  in  revariant:  bi 
Marchia  adhscfio  ronfprtis  non  .fufiidt  ^  ^iifi  intra  fatale  deducendt 
grayamina  .iiia  deduxerit.  MuUcr.  ref.  Marcb.  ^un.  y.Sf  g.  . 

<Jv.  H    Kn  imervemns  fequatitr fmnmn  pf^^ 

.  '   .  iffejfus prmfpaifs^ 

P>^ESP.  fnteinrenleiTsduplid  mpdocaufamagepepotdft/vel  j«r©i^.V«l. 
■        -  .        '    U4i«.u«  .    ^. /j.  «""*«*** 
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\  Cij.  n.  2.  Cafpz.  Proc.  tit:^.  a.  2.  n.  1.  tffiq.  ILLVD  fif,fipro  fuo 
feparato  irttereire  agtt  ad  excludenduni  utruiuque,  &  a&orem,  &re- 
um:  HOCvero  cpntingit,  fi  defendendi  vel  aftoris,  vcl  rei  cu^a  . 
accedit,  fone,  quod  iti  xafum  fuccumbentije  periculum^  &  v.  g.  evi- 
ftipn^m  metuat:  tum  enim  non  proprio  jur^git,  fed  proceffiu  in- 
ftituto  adbJCTet,  Heroid.  ad,  Pro^.  c.  ij.  n.  ij.  wupn.  d^  /. 
*  Hinc  jam  fcquitur  (i)  priori  cafu  intervenientem  non  tcneri  fequi 
proceflum  Inftitutum,  nec  adhaerere  ejus  fornix,  uti  jam  eft,  fed  no- 
^s  & feparatus erit proceffu^  de  caufa,  quse  hadenusin  judicium 
dedufl:an6nfuit,i?m«».  r.  13.  n.  ij.^Mnrt.  tif.  ij.  Rubr.n.  gu  ^84- 
it?  in Curia  Halbcrftadienfi  decretum  in  caufa  ^en^en  contra  <5oS9p  d* 
3.  Nov.  1706.  &  d.  2c.  Dec.  1^06.  <^iin  nec^  fi  vellt,  poteft,  uti  decrc- 
tunlibidemincaufeN.  contraSBovtfdC  d.  14.  Novembr.  1709.    iK^c 
cafu  inrerveniens  in  eodem  ftatu  aflTumit  proceflum,  altetfi  paituiin 
faltem  affiftit,  &  fic  ad  eandem  caufam  accedit,i?ir«^ 

(2)  PrioH  cafu  non  opus  eft,  fatalia  dblervare  procefliis  iprinci- 
.   palis^  fed  quia  feparatus  eft  procefFus,  hujus  fatah*a  obferva^  {iil&« 

cit,  HeroU.d.  L  Indeque,  fententia  lata,  interveni^  ieparatim 
appellatiorieminterponere,  eiqup  fua  gravamina  Jnferere  deb^,tiec 
fuflicit,  inhserere  appellatiorii,  a  princjpaii  forte  int&i^)ofita&,  Cofp^ 
d.tit.  jf.art.  2.  n.jj.  ^  feq.  Brunn.  d.  L  n.  11.  At  pmnia  fixw,  fi 
tantum  accedit  prpcefluiyab  altero  inftitutcb  /^(^r^/^.  4/.  /•  Cqrpz.d>  /• 
n.2y.Brunn.dJ.n.i2. 

(3)  Pr/m  cafu,  etfi.  in  inftantia  leuterationis  velappeUationjs in- 
'   terventio  iiat,  ea  tamen  proprima  inftantia  habetur,  mart.  d.  $»S-JK- 

Unde  terfnlni,  qui  in  fecunda  inflaritia  juxta  Ordinationeni  Canctl- 
Jaria  Halberfiadienfis  funt  praBJudjciales,  jam  non  funt  tales^  vid. 
Decretum  de  ann..  170^.  d.  ii-  Nov.  in  caula  ^jint^^Dff,  coatta 
»0ftt(buf<(  (tnb  Camme^Oiat^  £utgeni(^  &  Decretuifi  d.  ?.  Nov- 1706. 
in  caufa^if^m,  contra  ^tt\%tfM  fed  &  poiTO  iittervento  juxta 
eandem  Ord.  Canc.  triplicap  rutpote  ctwn  in  prima  jnftantia  verfe- 
tur)  conceduntur.   Atquc  ita  decretum  (i)  in  caufa  ^tiil4)^off/  con- 
-  tra  *f)j|§ibttfc|)  9  d.  al  Nov.  170^.    {%)  In  caufa  «£)ni^n  f  contra  !£>o(-^ 
4in#  per  Debr.  d  3.  Nov.  1706.  At  fecus  pofieriori  cafu,  ubi  nec  pira-       ^ 
priam  fecit  inftaptiam  ihterveritio^  nec  proinde  ultra  duplicas  pro-      ' ] 
ceditur,  optime  Herold.  diB.  Ohf.t.  jtj.  n.  /5.  &ykq.  -  1 

Atque  hinc  porro  &  (4)  fequltur,  itto  cafu  interveni6nteiii  exce- 
ptiones  dilatorias  opponere,  probatipnm  fufcip6re,  tdles  producc- 
re&c  pdflp,  etfi  in  caufa  princjpafi  }ain  coiiclufum,  probatio  pera- 

'  fta. 
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^a,  &  lenrendaYul>licata  fit:  quia  nova  inftantia  eft,  fecus  in^t?* 

.  fifritnii^^My  Brum.  d.L  n.  ij.  Unm.  Difp.  XL  n.  lujiq.  Cavar, 
.,  Fitr^  Ref.  qti.  /^  Berl:  (^oncL  ^j*  n.  jg.  ^  feq, 

(5)  Priori  cafu  fonwula  fententia?  ita  CDndpitur,  ut  interveniens  ' 
coliGfcetur  tertio  loco^v.  g.  ^n  ©«cfeen  N.  :X\a^m  an  t\nm,  »i&« 
unb  m%^€n  N«  ^flagten  am  anbenif  n>ie  au(&  N.Intervenient^enf  am 
feritten  ^)d(  JC  ppfieriart  auicm  cafu,  fub  nomine  aaoris  vet  rei  ve- 
i^i^  V.  g.    ^»")  ^ac^en  N.  fCladern  an  einem/  cn«d«0#n  tmb  mXitt  N, 

.  95etUdten  ti;ii>  N.  fntervenienten  am  anbem  ^^eil  v.^arpz.  nuy 
tit.  jf.  art.  2.  n.j.  Murt.  Proc.  tit.  ^.  art.  2.  n.j.  Mnri.  Proc.  tit.  4. 

'(irt.'-2.n.  j.^fit^ij.ruhr.infin.  ,     -^ 

Demque  &  (^j  pbft  tres.conformes  fententias,  in  caufa  principali 

pr<>latas,  non  appelic^tinterveniens^  qui  cauik  ilH  accelTit,  fecus  ii 

proprio  jure  pjroceiTum  inftituerit,  Bnmti.  d.  d.  ij.  n.  ij.  Mev.  P.  7, 

"  dec.j^f.n.  i^.  .  ,  '" 

Sf  tertiusadexcludendum&adQrem,&reum,adeoquepro  fuo  jure 
proprio  defendendo  intervenit,facpiu$difputatummemini,an  dif&r- 
ri  &  iufpendi  cauia  priricipaiis  debeat,  an  vero,  interventione  jion  at-  ^ 
tenta,  in  caufa  procedi;droeat?  Refte  Dd.  diftinguuot,  an  jus  inter*^ 
venientisiitclarum  &  liquidum,  Uludque  in  continenti  fumo^rie 
doceat,  tanc  enim  Judicem  in  caufa  procedere  non  poiTe,  antequam 
jn  puri^ointerventionis  judicatdliiit,omnesunooreftatuunt/adeo 
ut  executionemquoque  f ufpendat,  Brunn.  Proc.  tit.  tj.  n.  w.feq.  ^c. 
fin.  n.  ig.  Mev.  P.  S-  dec.  jfi6.  P.j.  dec.  211.  &^jj^  r.  %  dec.jp.  ^ 
adjus  Lubec.  L.j.lit.j.  a.  y-  n.  i^.  tffeq.  Carpz.  in  ymispr.  For. 
P.  I.  c.j.  def.fin.  M.irt.  Proc.  tit.  ij.  ad  f.u  n.  i^.  Maximeft  inter*  . 
ventionis  quacftio  iit  pra&judicialis,'  Mev.  d.  dec.  4fi6.  Mart.  d.  h  ^ 
Zang.  de  Exc.P.  2.  c^.  n.  i.  Berl.  P.  i.  concL  27.  n.p 

.Atiidubia&iiliquidafitinterventio,  juftam  aiterius  petitioneift 
noadiftbrt^  fed  proceflTus  principalls  continuatur,  &  caufii  cc^chi- 
fa,  fententia  pronunciatur,ecfi  in  interventione  caufa"conclufa  non 
fit :  ita  decretum  in  cauiii  ^oi^in/  contra  ^Qp/  (i)  d.  21.  Apn  1706.^ 
Xa)  d.  ai.  Jttl.  lyod*  (3)  d.  3.  Nov.  170«.  (4)  d-  9.  Dec- 1706.  (5)  d.  m. 
Dec.  eod.  Mart.  Proc.  tit.  ij.  /.  /. ».  ij./Brunni  Proc.  c.  y.  n.j.  & 
/y.  adeo,'ut,  fententia  lata,  interventio  nec  executionem  iufpendat, 
Mev.  P.  f .  dec.  ^if.  GaiU  L.  u  O.  yo.  n.  21.  $runn,  Pr.  Civ*  i^.  13*  «•  /• 
tf  ijf.  Mart\  dshn.  if'.  liquidum  enim  per  illtf|uidum  retardari  non 
debet,  Mart*  d.  /.'ri.  /7.  Afev,  P.j.  dec.jj^.  ubi  egregie  recenfet  cau*. 
fas,  quas  non  impediunt  executionemi  medo  caveat  viAor  pigno- 
ribus  vd  fidejuflbribus  4e  re  intervenienti  in  cafu  fttccumbentise 

pttutt  3"  '        *  refti- 


^ro 
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^.cftituenaa,  Mart.  d.  l  $.  z/«.  16.  Mev.lP.'j.  Mjjjf.'^ ^p.y.  dec 
jo(f.  Brmn.  adL.7y.ffJide\R.  V.^^Carpz.  Troc.-trt.  ^.  a.  2..n.jg.  Cotdm. 
yol^  Conf.^  n.  tyj.  Urmius  Vtfp.  II.  n.  ij.in  fin.  Atgueita. 
juaicatum  In  contradiftcMPiom  caufe  •gKlnltn,  contra  W  ^ikbtul» 
i(5oD9;  d.  14.  Apr.  1707.  .  • 

CelTat  tamen  jlla  cautio ,  fi  Juaex  earti  rur^*^uain  fudfc^H ,  M.  P^ 
7-  dec.  jplf.  n.  7^  uti  fi  absqn^-  ift^^ecurus  fit,  Mev.  ihid.  fopte  refer- 
^^u«w  jurtyin  inam  rcni,  in  guam  execiKio  HijMev^JP^j^^Jec.  iri 
Marf.  d.  l.  f.i.n.  \y. 

AtqUe  his  principiis  pofitis ,  -faclle  refellitar  IHa  diftinftio  Mevn « 
^  ?../:  dec.  2iutf  F.  y.Jec.j)/f.  an  executio  in  re  -ipfa,  quse  m  litc 
\fuit,  fieri  d^beat,  an  vei-o  In  alia  i-e.^  ira  ut  iHo  cafu  intervenrio 
^executionem  filfpendat,  non  hoc::  nam  netjue  difEerenti*  rationem, 
aieque  seqiiitatem  hic  fiibeJBfe  vidco,  fi  etfim  in  iUa  jus  inteivcnieii- 
jtis  illiquidum  fit,  non  video,  cur  executio  fuijpendi  debeaf,  &  iihoc  . 
Oifu  jus  Intei-veriientis  Irq.uidum  ^ft, iion  video,  cur  iHa^nondiffetd 
:ia6b.eat,    Saneindiftinfte  executionemfufpendi,  fi  jus  iHtervenieiw 
^s  liquidum  fit  ^  antea  probavi.  Vid.  Maf:t.  Proc.  tft.  ij.  fi.  i. 

Qv^  IIL  Ah  qmdapi  EleBms  :privikgium  4ejm 
MppeUandoper  no%  nfim  amiferint^ 

T^EGATva:  nara  nim  omnibus  Eleftoribus  ifl  prlvilegium  pcr 
^^  .  Auream  Bullam  conceifum  fit,  illique  in  Qipjtulationibus  Impe- 
x4i  omnia  ^ura  ,perpetuo  refcjpvaverint,  eaqueper  Ihftriuncntum  Pa- 
cjis  confirniata  fint,  nudus  non  uftis  11«-  non  nocetj  nec  pne- 
fcriptio  hoc  cafulocum  hal^eEe-poteft;  qiiia  Impqrator*nc-ti  poffi- 
^dct  aliquid  alienl:  fane  partes  prorogare  fuam  jiii-isdiftionem  pof- 
funt,  falvo  privilegio  Principis.  Vid.I)n.  FuT.Jur.  puhlx.  /^  }-/> 

tjv.  IV.  An  priviiegfum  de  non  appeUandoy  Ele&or^hus 
,4;otJceffiimy.etiain  persineat  ad  qiif^r^^^ 

7^FEiRi^.A-TVR.  Atque  hinc, -cum  in  raufa  JKoW/  <ontm  btf. 
.  ajiatagrafen  Sflbwcfet^onisl.^^D^eitf  illede:nullitate  querere- 
.tur  w  Aulico  Judido^  gllegante  akero  privilegium  de  non  .ai^peUan- 
Aj,  in  contradiftori®  decretqmiuit,  Dag  ber  Jmpetrant  &m  9S6W 
tnit  fdneai  ©eftt*  <m^§tM$  m  3>t^«lf«  (Atfl^vx^^viStmiii^xa» 


%y- 


De:  AB?«ttitTTOiiiirv^. .  7* 


QV.  V-.  An  in  cn»li^  crtmmaihis  appellart  liceaiP: 

•^^  hitionem  effe  cmcejpm.  Z^2^.-  C  eod.  ibi :  /piHus  ih  tatefa  crmi^  7}^-  verb#. 
,na/i  provociitioms  copiim  nm  negamus^L. /f.  f.  eod'.\\A:  ei,  quiad"^^^^' 
Jppphcium  ducim^provocnrepermitfitur^   (2)'Quicr major debet  ^S^ 

fevor  defeniionis  ih  criminaubus^,  quani  in.dvillbus,^  uri  ilWi^itio:» 
^  additm*.  in  d.X..29i  -.        '  .       .  - 

Q jrj.  £.  •  2^.^  de  V^S.  .ibi  :c  de  pomn  pjffivocatio  norrefi^  finmUitcjut  ' 

enim  ixiBmsquii  efiejus  maleficiipipispcma  eftfiatuta^fldtrm  ea  deUntr^ 
R&sp^  Loquitun dedelido,  de  quo  conftat^.cottimiffum  effe, txm^ 

fi^  a :  pjpena,  Le^e  ftatuta^,  appellet,  non  recipitur  appellatio,  quia  jii^  * 

fta^  appdlandi  caula.in  re  notoria  non  eft  :.nec  queri  de  ihjuftitiai 

panse,Xege,gubfica.llatutae,^  goteft.- Seciis  ergp,;fi  ^^ 

4jam  conftet.. 

Hodie.omnino  appeUationes  procediint^  vcrqnocirmagiseft,^^^^^ 

rior  defenfio  permittittir :  at*  provocari  ad  judicia  In^erii  nqn  .pot^ 

cft,  (kC^  P:^2.  //>..2j..^..j'..qwa  prpcefliis  ibi  fere.fu^t  immori:desi, 

Itadequepramorerentur  rciante.iinem  litis,  nifide  nuUitateihpra- 

eefTu .  quaeftio  fit,;^.  §.  jf;  DfJ.Far.  ^tr-;  pM  c.jz.  /•  y. 

Q^^  VI.    -^/  iu  cau/is  cameraMs  &  fifcjalihsa^pi^ 
/  Imhqmqutadmnmidayfijufiajp;^ 

'  appeliatmK  cau/a} 

,  Ipquideni  non.faciIehis  in.catifis.  adrnrttendam  cfle.'^peiratibnem,  fiw^  iW' 
*^  qijilibet  fiicile.concedet,-cum.&  ipfa  negotii^natura  omnem  mo*  7*^  .^*'^* 
BMiihicvefre. pcncuiofam,,innuat.     Quoties  ergo  fffcaiisxalcuB  ^'^^^g^^^*^ 
tisfaftip  -poft ulatur  i  aut  tri  biitari^e  fimdionjs  f6leitne.m.unus  expo-f^^i^^^ 
ftitur,  aut  publid,-,veI.etiainpxivati:(duntmodo  evidentis^au^ 
vidi )  pedhibitio  deb;ti  flagitarur^  abftinondum  efie  ab  appelkiti6ne,v 
&iicivit  Imper.  in  Zi,^wCj2^^.  appeJl.mn  recip.  ideni*  tradittir  ih! 

.  l.  Sf  C.Jod.  M :^  ut.  eiy^  quem  conJHterit  ejfepubticum  deiitorew^^  ap--  ^ 

peHatiopis  beneficiumdenegetm^-  "-  \; 

AUud.aiJtenr  eiTe,  fi.dd)itor  conyiiJfus  noir  eff ,  ex  ipfisr  all^atisit 
fiextibus  apparety*/..Z.  .^.  ibi ;  -  dummodo  evidetitls.  atque  conviQi.  ^  dl 
£.. j,Jbi:.  quamohem  appellatione  eorjmj  ^^j^^djj^i  ap^rttmani/efte'^ 

.  pe  conviSiJunt.&rii^ : .  ut  e/,  quem  conftiierit-  eJffepubUcum  dtlAttnrtm.. 
Sane  fniquiflimum  effet ,  fi  fubditi  unius  inftanti;^  alea  jus  fuum  to- 

\<iimgj»e.fartunain  periclltaa  tcneremiff;     Si*  ^raiiide  gravameit: 
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appeUationis  juftum  Sc  probsdiile  adfit^  non  vi4ed>  qUi  appellatioafs 
benelicium  debitori  denegari  queat^  Atque  hoc  Ita  exprelfe  ifa  de- 
ciditur  in  Cnf.  jf-ofeph.  §. ;.  ibi ;  auf  ^n  i^all  auc^  :^.  m^At)  twn  Dc^ 
nen  ^and^^fanOf n  oDa  Umerct^anen  wiDet  Mefet^  ot>ec  andete  ot^fto^ 
te  (^odKn  (loqud»tur  wtem  oon  Denen  we^en  Canbeil^^rfH.  4)^^ 
^teuem  /  ^et^enOen  unO  anb^cn  semeinen  Q3urben  unb  (^ctiutbigleiM 
'  .  Sefu^rten  S&efc^merben )  be^  Untf .  ober  Unferm  0iel(^tf/*&otf^{Kajt()  m 

er^benamiten  ^mtner»®ert(!|)t  etwo^  m^^tin$m  ober  lu  fuc^en  fi(b  p 
(ufhn (a0en >ottrben/  n^oOen Ibir  Daran  feon,  u.io  barauf  (Hilten ,  ^eto 
{bU|er  ntebt  (ei$tttc6  b^^^^  fonbem  a  limine  judicii  (\b/  onb  fufi^. 
bt.(|er  Paridon  anfeinen  Sanbe^^^urften  tmb<)errm  qetbiefm  m^. 
Adeoquepronuttielmjperatof,  renonfactteadmMriirumlHijuflinodi 
gravamlna,  quod  &  Juri  Civili  conveniens  eft ;  fi  tameh  caufa  co- 
gnita  appareat)  momenti  aliquid  ea  babere,  liberum  dl  Impeniju* 
diciis^  appeUationem  redpere. 

Qv.  ^ll.  tiHpolitresconfhrmesfententksa^ 
kttteratioy  rejiitutio  jn  integrumy  revi/to,  vei  que^ 
rela  nuSitfitis  locum  babeat}^ 

tmn:  pig.    D  s  s  p.  In  una  eademq«e  caufa  tertio  provocare  non  licere,  patet 

713.  virb*    *^  ^j^  j^  ^fj^  c.  nc  lic.  in  un.  cad.  cauf.  tett.  prov.  Unde"  Dd.  rondu- 

^]uTc9th  ^^^^^  P^*  ^^  conComies'  fententias  appell^ionem  probiberi.  Qmf. 

^^^        Nov,  82.  c.j.L.  122.  /.  j.  de  V.  0.  C.  6j.jvn£i.  V.  ip.  X.  Nt  lic.  in 

^.  ^ -'         nna  eaJemque  caufi  cfc.    Quse  condufio  uti  aquiffima ,  ita  &  ratip- 

ni  JuriSf  intefttionique  Imperatoris  quam  niaxime  conventt:  ideo 

'      -         enim  tribus  conformibus  fententiis  tanta  tribuitur  autoritas,  quia 

Jura  non  pr«rumunt,  aliquem  toties  gravari  in  eadem  caufa. '  Arcc- 

^  utilitas  puSlica,  cujus  interefle  videtur,  ne  li tes  iierent  inmior- 

tales,  L.  ij.  pr.  C.  de  yud.    Deniqiie  maliti»  pra^f umtto  ^  obifana* 

ta  ilia  provocandi  pertinacia  oritur,  malitiis  aurem  hominum  indul- 

gendum  non  eft;  L  sS^f^de  R.  KDn.  Wildv  Difp.de  Trib.fent: 

conf.    Atqiie  ita  aubfidie  tertiam  provocationem  rejici  folerei  ob* 

'      fervavi  in  Curia  Halberftadienfi,  In  caafa  '^e^er^  €tben,  coi.-tra  i^ln- 

.  '^       nen  ^^ci^cr»,  in  punflhw  Oer  OeljUunb  ^afcf  iWfiW^  in  Sentent.  d.  aj. 

April.  1705. '&  in  Sententia  d,  10:  Dec.  rjro^.  in  cauia  DitboflF/  contra 

Ddium,  d.  9.  Jul  1709-  «ti  rat.  decid.  in  caufe  2«gtebitd)e€rbefi  coiira 

'  €bert/  in  caufa  Fifci,  confra  ba«  Stmf  ^rnntngen;  d.  2\.  Jul.  1707.  ih  rar. 

decid.  in  Decreto  f  23.  Maji,  i^gg.  iti  caufa^ttnDferiContrai^rfJ-iii. 


^  Equidem  funt,  qui  putant,^^/.  L.  un.  non  <Je  tribus  confonnibus 
JFeirfentiisioqui,  fcd  de  tertia  provocatione;  indeque  condudunt, 
bis  provocare  licere,  etfi  in  unaquaque  inftantia  plures  fiiit  {enten- 
fiae,  tertiam  autexn  demum  provocationem  prohiberi,  A&v.  P.  u  dtc. 

Equidem  negare  non  poffum^  textum  de  trina  provocatfone  loi- 
qui,  ladeoque  de  tribus  fententiis  a  diverfis  Judicibys  latis.  Hoc  aui- 
temexinde  cft,  quia  apud  Romanos  inftanfia  &  ofiicium  Judicis  ttna 
fententia  finiebatur,  neque  ibi  leuterationes  vel  Oberleutcrationes 
cognitse  erant;  ftatim  ergo  ac  prolata  eftet  fententia,  provocabatur 
ad  alium  Judicem,  &  ab  hoc  ad  Superiorem,Z.  j5^.^.'  S  Min.  Z*  122. 
f.j'.^<  F*  0.  Ex  quibus  evidentiflime  apparet,  tertio  provncareMH 
licere^  ex  ratione  Juris  Romanj  nihil  aliud  efte,  quam  vi(^um  poft 
trc^  tonformes  iententias  provocare  non  polle. 

Cum  vcro  moribus  GermaniaB  ab  eodenr  Judice  plures  fententise 
ferri  poffint,  interpofito  fcil,  a  parte  gravato  remedio  leuterationis 
&  Oberleuterationis,  fane  eadcm  ratio  prohibendi  ^rit,  fi  idem  Jq- 
dextrlbus  fententiis  aliquem  condemnaverit:  ohmes  enim  illse  ra- 
t&»>es  antea  allegatse  hic  obtinent.  Quin^iujtima  iniquitas  forct,  fi 
vl^^a  tribus  ronmi  Judice  inferiore  prolatis  fententiis  provoca- 
tionem  interponere,  &  viftor  in  appellatioriis  inftantia  denuo  tres 
fententias,  &.  reiterata  provocatione  ad  Supremum  Judicium  fepti- 
mam,  quin,  revifione  impetrata,  oftavam  exfpedare  deberet.  Hoc 
enim  modo  yere  lites  fierent  immortales.  Sane  cum  vidus  potup- 
rit  ftatim  a  prima  fententia  ad  fecundum  Judicem,  &  ab  hoc  ad  ter- 
tfuin  provocare,  renunciafre  huic  juri  videtur ,  dum  aj>  eodem  Judi- 
ce  tres.fententias  proferri  patitur.  Neque  fufpeft»  erunt  iliae  fen- 
tenfise,  quia  vel  potuiflfet,  uti  jam  didlum  eft,  provocare  ad  Supcrio- 
rem,  vel  adorum  transmiflionein impetrare,  quod  fi  negligat,  fibi 
imptitape  debet. 

V^  ergo  manet  regula,  poft  tres  confonnes  fententias  nullam  ppp- 
VGcarionem  licitam  efle,  adeoque  necleutcrationem,.nec  Oberleutera- 
.  tionem :  ita  obfervatum  fuit  incuriaHalberftadienfi,  in  caufa^eQ^ 
(Stbcn.  contraStnnm  QSei^fC^/  d.  10.  Dcc.  iTK^^^.iitOfm^m^MQ,  fup- 
plicationem,  ^/7i/vcg^.V.  /.  c.  2.  jf.  12,  necreftffutioncaiiiiint^g^^itY, 
.  ff^tldvog.  de  Trih  conf.fent.  c.j.  /.  i^.SGaccittde  a^dl.  fu.  ifi.Hw* 
2.n.  pj.feq., Brumt.  nd  a.L.im.  D 1«  se li  t  1 T  I^rincma.  de  Atunf. 
p.'2.  c.  iS*  n^  8T'feq*  nec  qucrdam  nuUst^s,  tJmu  udsSmh^  ^^ 
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'^tfe/i  Wildv.  d.  l.  c.  2.  §.  12.  (^iin  necPrinceps  refcripto  tertiam  pro- 
vocatioRem  concedere  i^t^^Scacc.  d.  1.  qu.  ly^  Ltm.  i.  n.  2,  TVtidv. 
d.  §.  12^  Licct  ad  hujusmodi  retnedia,  re  dcftierata  calumniofi  Ad- 
vocati  confugere,  eoque  executionis  fulpenlionefli  foHicitare  fcle- 
ant.  At  nec  executionem  trium  fententiarumper  tertiani  provoct^ 
tionem  impediri  communiter  ftatuunt,  ff^ildv.  J.  c.  2.  /.  12.  Unde 
nej  remediaattentatorum  locus  eft,' LaftceUot^ de  attent^p.  2.  c.  ». 

Ab  illa  autem  regula  exripitur  (r^  cafus,  fi  jufti tia  reftitutionis,  vel 
nullitas  evidens  fit,  &in  contjnenti  probari  poffit,  Bnmn.  ad.  d.  L. 
m.  ^  Proc.  c.  2$,  n..j.  &  itu Zang.  P.j.  c.  i^.n.  28.  fFildv.  d.  §.  12. 
(2lSi  novum  gravamen  poft  trinam  fententiam  oriaturi  tunc  enim 
(juoad  huncpaflrumanpefbtioadmitritur,i?rft;?«.  £^G^^//&.  ndd.  L.un. 
at  illa  pars,  in  qua  fententi'*^  conforn^s  funt,  executioni  mandatufi 
ff^ildv.  d.  l.  c.  2.  /.  10.  *  (j)  Si  coiifeniii  partijum  idfiat,^^?^^  add. 
Jj.  un.    (4)  Judida  quoquefcnperii  iibi  id  arroganty  ut  non  attentfe 
tribus  fententirs  prpvocationes  admittant,  Mev.  P.  i.  dec.  18-  ^  ^* 
\Wildv^  d.  Difp.  c.j.  jf.  w.  Struv.  Ex\  jo.  th.  ^.  Brunn.  ad  d.  L.  un. 
ubi  &  rationem  addit,  ne  aHas  Status  Imperii  jn  fqis  ditionibt»  pltt- 
resinftantiasconftituendo  jurisdiftionem  Si^remiXribunalisrfude- 
re  poffint :  atque  ita  inCuriaHalberftadienfi  obfervatUDi  foit  incan- 
ia  0#;  cpntra  ©rflm^ngen/  in  punaoM@d&aafi)Sttttf  j  item  in 
caufa  8anipted)t,  contra  *&OtnkiS;  Anno  1707.  At  fi  dicam,  quod  res 
cft,t)innino  puta,StatuslBiip€riipfohibere  fubditos,nepofttres  con- 
Ibrmes  fententias  ad  Judicia  Imperiiprovocent,pofle;  indeque  pro- 
pitio  jure  Dicafteria^  noa  obftante  tali  provocatione',  executionem 
peragere  valere:  fundataenim  eft  intentio  Statuum  in  d.  L.m.  ut 
fdl.  pdl  tres  confonnes  fententias  non  admittatur  appelktio.  Ncc 
ratio  Bruhnemanm  aliquid  momenti  huc  afffert :  falfum  enim  eft,  eki- 
di  Supremi  Tribunalis  jurisdidionem.  Nam  Hberum  omnino  eftft^ 
ditis,  fi  velint  appellare  ad  Judicia  Imperii,  ita  ehim  v.  g.  ^bdito 
Halberft:adienfi,  a  Judicc  inferiori  prima  fententia  gravato,  |ilt>erum 
cftjprovocareadRegimen^  fihicquoquegravetur,  liberum  ei  eft, 
provocare  a  fecunda  fententia  ad  judicialmperii;  Si  vero  vel  jn  pri- 
ma,  vel  in  fccunda  fnftantia  leuterationem  interponat,  adcoque  ab 
inferioribusjudiciisttesi^tentias  ferri  patiatur,  hoc  ipfo  tacite* 
|am  appellatioiii  rcnuncialTc  videtur,  &  quidem  ex  neceflariajlla 
cqafequentia,  quod,  tribus  iententiis  ejcftantibus,  fi  iila?  conformes 

fint, 
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fiiit,  provacatio  ulterius  non  admittatur.  Nonergtfadimiturfa- 
cultas  appellandi  iubditi^^  fed  ilii  eleftionem  habent,  an  velint  co- 
.rani  tnfedori  Judice  leuterationis  remedio  uti^  an  ad  Cameram  Im- 
f  erii  appellare.  Hlo  eiefto  ex  fuo  conl'(pnfu  appcllationi  renua- 
<naflfe  yidentur;  idque  convenit  ^egregie  Ordinationi  Cancellarias^ 
Halberftadicnfis,  P.  2.  c.  20.  ubi  is,  ^ui  .Qberleuteiratlonls  beneficio 
ijtitur,  .apppllare  ^equit 

At  in  eo  jam  hseret  omnis  quseftio :  Quandonam  videantur  tret 
fentdntiae  confiJJmes?  Hoc  tunc  iieri  dicimus,  quando  fuper  eadem 
caufa^  eadem  re,  &  inter  easdem  perfonas  proferuntur,  Bfnnn.  ad 
«/.  Z.  tm.  Mev.  P.  u  dec.  iS.  Si  dubium  Judici  videatur,  an  iint  con- 
foniies,  benigniorem  interpretationem  fequi  tutius  eft,  L.  1^2.  f^fi 
ff.  de  ^- y*  Indeque  appellationi,  tanquam  rei  favorabiiiori,  defer- 
*e  ^elt,  Swd.  Conf.  i^j.  n.  j.  Vol  2.  J>n.  IFildi^g.  inDtfp.  dc 
Trik^fens.conf.c.sLf.y. 

Pro  confonnibus  ergo haberi  non  poifunt  (1)  fi  appellatio,  a  duabu« 
fcntentiis  interpofita ,  ^ferta  dedaratur,  £runn.  /td  d  L.un.Mev. 
P.  u  dec.  ig. ;?:}.  fibi  y)fi  contrariusP.  7.  d.joj^.  tz.  7.  Atqueitapr»* 
judicium  exftat  in  Curia  Halberftadienfi  in  caufa®etflf  contra@r&^ 
tmyeix  d.  15.  Mart.  1694.  (a)  Si  appellatio  denegata  ^%Brunn.  d.L 
utroque  enim  cafu  aIia.quaeftio  eft  deciia.    Si  tamen  provocans  ac- 
iguieyprit,  fit  judicatum,  &  fic  ei  eo  capite  appellatio^i  denegatur,  , 
(3)  Sitertia  fententia  eft  ipfi)  jurenulla ,  Mev.  P.  ^. decii^.  tf  P. 
7.  decjoS.  ita  Judicatumin  eadem  caufa.  t4)Si  iententia  abunivw^ 
iitate,  cootraquam  proteftaiio  interpofita  eft,  pronundatafit:  nam^^. 
hacc  fcntentia.utpotea  Judice  fufpeao  Iata,ab  aSis  removeri,  ifr  ada  ' 
adnon  fufpeaos  twnsmitti  debent.  (5)  Si  duse  fententise  prb  a&ote 
militent,  tertia  proreo,  quarta  iterum  pro  aftore,  fioii  tamen.ewnt 
tresconfbrme5,Z)f;/c^V«?c.  2^.  atqueitainCuriaHalberftadi^fiju- 
dicatumin  caufa«puto<ltf  StbeH/  contra  v^ettt^en;  d.  26.  Jan.  16^5.  ra* 
tio  ha^  allegabatur :  tMi(  %ttt4^  W  MHi  Sententz  felttf  ^eftidtttf  re- 
pariYt/un^  oifo  i>u  bdtte  ^tentz  eitt  novum  Gravamen  nad^  ftc&  0e- 
Jet/  urtt)  fp  fbtt&Gravamen,  tminn  e«  au^  fd^an  eben^  wtueratione 
objeSi  ^ewefen/  bennoc^  ob  feriem  fehtentiarum^  intNWi  tM  (em  Reo 
bepfdnige  Me(  bartmifclen  sefommen,  unb  alfiyfil^Ktres  tonfomie& 
oi^  etnantw  flefelget,  pro  novo  4«  ac^em    («)  SS  poft  fecundami/en- 
tentiam  novum  producatur  documentum^  cujus  In  pronuncia^a 
ratioh;^beridebet:  fienimidnegligaturaJudice^novuiBoriturgra- 
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vamen,  a  quo  tertio  appcllare  grayatus  poteft^  LywkVdnt.  j.  j<r. 
j2^2.  (7)  SI  prior  fententia  contra  mortuum  pubhcata^indcque  nul'  ^ 
la  dicitur:  at  duabus  iequentibus  fententiis  eeciditur^.  qaod  ea  nul- 
Ktate,  quippe  in  formaiibus  exiilente^  non  attentaca^  illa  fent^ida 
confirmanda  lit,  tunc  tertia  provocatio  adniittitur;  quia  fup^  ^ 
aii  prima  fentendanuilafit^  mdeque  ab  a^is  rejicienda,  duxialtcm 
fententi»  exiftunt  Atque  ita  decretum  in  caula  ®d0tV(t,  conua 
€l^W«  gDBlftWe,  d.  15.  Maji,  1709. 

Atque  hinc  in  pofteriori  cafu  tutius  agent  Advocati ,  fi^  idn  talis 

nUUitas  aliegatur,  reaffumtionem  urgeant,  &  dLentto  paiUicationoB 

\ejusdem  lententise  impetfent;  uti  in  Curia  Halberftadieofi  fa^him 

.   .     in  caufa  Sins$,  contra  gl(&eri(&!f/  d.  2.  OSt.  1709.    Item  in  caufa 

*&at(mann/  contra  Noe  Seligmann,  d..2i.  JuL  aa.  1707.  tunc  eOTtt 

tres  erunt  conformes  fententia?,  nec  uiterior  pravocatiQ  adokit- 

'  titur. 

.         Qv*^  VUI.    A»  demtafine  pravta  catif^  cognitme 
prole&a  habeant  vim  /ememia  ? 

Uut.  psg.  .  pL^sp.  Regulariter  id  negatur  (i)  qyia  fententise  non  n^caufa 

713.  verb.  cognita  &  audita  utraqueparte  feruntur,  Z.  j.  C.  Comnm,  JLj. 

#  4<cref9^  Eod.  decreta  autem  plerumque  effe  folent  fugitiva  &  ad  inftantiam 
unius  partis,  impetrata.  Mev.  p.  g.  Jec.  /^^  (2)  per  text,  expr.  in 
Z.  /.  Jj.  2.  L.  ^  /. /.  Z.  /.  Eod.  ubi  epiftola^i  mandata,  comimnatio- 
^  ifies,  programmata  &c*  vim  rei  judicatJe  neutiquam  obtinent:  i?^t- 
que  hinc  (3)  oninia,  quee  caulac  cognitionem  defiderant,  quac  fcil. 
prKjudicium  tertio  aiFerunt,  ne  quidem  per  decretum  expedfrf  pof- 
felraditur  in  Z.^*  $•  '•  ^  pTo  conf.  ibiqiie  Brunn.  {y  Idem  ad £.  4. 
C.  de  dilat.  n.j.  L.j9.ff.  de  Adopt.L.  ^.  C.Dilat.Mev.p.  j.  dec.  ijj. 
L.  2p.  §.  2.  Min.  Z.  ^7.  pr.  rejud.  Mev.  p^j.  dec.  j^y.  j.  unde(4)  nec 
decreta  Principis  vim  juris  habent  nifi  caula  cpgnita :  /irg.  L.  i.pr. 
ibi>  cognofeens  decrevit  ^c.  ff.  Conft.  princ.  Cujus  effeftus  (5)  hic 
tft,  ut  non  opus  fit  remedio  fufpenfivo,  fed  gravamen  quocunque 
tempore  corrigi  poiBt«  Z.  i^  ff  re  jud.  atrfue  ita  {«).  jodicatum  in 

"  caufa  bn  9i«Nd)firfi|l(is^n  StvaUh  contra  XAt  i^cSmWi^i^  @rt>en  d. 

?•  Jw.  I7^a.  ^  d»  {^.  JuL  1705.  ita  porro,  in  contradiftorio  in  caufa 


Obj. 


l)k  A*>Ell4'riOMiBV£  717 


Orj.  Quod  decreta  Judiciaba  hon  in^ia^  fed  cum  efie^uenede- 
T)eant  L.  u  Rejfui.  JL'h  C.  d.  Exc.reijnS.  Mev.  f.jJdec.  livn.y  ^ 

R  E  s  p.  non  funf  jnaiua^  fed  effedum  haben  t,  lufi  appareat  ad  fal-       ' 
fa  narrata  fub-&  obrepta  efle. 

'  y^^^  '<<^  <i  decFetum  iftid  per  tacit?in  vel  expreflam  ratihabitio-  • 
iieiiicontirroetur.^r»i^.^*^_  ^tmirenimvaletexconfenfupar^ 
tis/    C^)  Si  prama  cam«  cpgmtione  decretum  taiuu.*^ ,  1»^ . /^^ 
L.p€kCMnmnau  ^c.L.y.C.Sent.  SfmerLJ./.  upr.Omft.prmc. 
hoc  eiito  vim  feiitenH«  necei&rio  haber,  ^uia  femei^ 
<A^mmcairifoint«partescontroverfa&decmo>.Z%#*Z^  ^ 

eademi^ue  hic  ratio  adeft^  ideo  enim  partes  caulam  ]»tipoRunt,  ut  . 
ftidex  decematy  eoque  quafi  con^romittunt  &  ex  wa&  contra^u  te- 
nentdr.  Conf.  Mev.p. 2. d. j^^M ^fijnguit, an decretiim cuni cao- 
ikcognitione^atumiit an  non^  iUo cafa mutari non pofle ait ,  niii 
interpofibi  appeUatione,  hoc  cafu  poflc:  Atque  ita  A  Curia  Halber- 
ftadienfi  jucHcatuin  in  caufa  Ut  ^gSpiegdftJ)!»  €tb«  cimtra  bcn  •g>of<^ 
nnb  SftnV^Statl  «ea  ^it^imi  anno  1707.  item  in  cauia  Stt^ftn^mr 
contra^tUbbni^MdnfeJan.  i7o6JtemincauIaD|^ 
Ita  quoque  relatum  ad  SeFeniffimum  Menfe^&qo  1709«  in  caufa  ^cK 

Qs^t  ^IX.    Aft  d((endimappeSatioMs/tf  atHe^ 

au  contmuuml  -     ' 

I>  £5*. "Ratioine  initii  eft  urile,\  (i)  quianon  incipit  currereynifi  a  &w^- Wp- 
*^  mcanento  fcientise,  quo  fciL  quis  fcit,  fententiam ktam  elfc,  Z. ??•„ ]^^ 
u  §.  /.  Qurtnd.  app.    Nec  {2 )  quando  Judicis  copia  non  fuit ,  L.  u  ^^^r^  ^^ 
§.  7.  eod.    Idque  (3)  traditur  in  Z.  ^.  C.  Je  Lmral.  cauf.  C  8- de 
AppeU.ini.  '  ^     ^ 

Obst-  L.  u  jf.j.  Qi^and.  app.  ubi  ex  die  fententi»  lat?5  currit 
tempus» 

Resp.  Exceptio  ilatim fubjungitur, nifi  ab^s  fit,  &  procurato- 
rem  non  habuerit,  ibid.  §.  y. 

Obst.  L.  u  §./.  Quand.  af^U.  verb.  dij^cik  efiy  nf  bic  tmdiam\ 

Res  ¥.  Loquitur  de  tali  ablente^  qui  prbcuratorem  rdiquit :  nam 
Bon  videtur  abiens  vel  ignorans,  mii  per  Drocuratorem  rcm  gerir, 
&  procwator  debuit  appdlarc,  d.  Z.  u  §./: 

XxxX3  Qv-3Cr   ; 
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m  iatam^  executlom  mandare  debeat^  an  Judex 
a  quo,  an  yudex  appUatwttis^i 

tma.  pag\    15  ESP.  Vulgo  diftinguuBt,  an  fit  definidvaifentenHa.  ^in  J«.#*-r-»' 
717-  verb.    -*^  cutoria;  at^  cafli  iQnm^n/..-«^^^.^KP«^^«was  coff^^etere  oecft- 
hic  iota  '    tionem,  (5,-^  *j^A)nnatona  fit,  iive  conhrmataria ,  ait  Brumi.  JProcc. 
caufa  t^'     2^,  T^ii;^.  fcj-.  &  Dodofes  apu^  Af/ir/.  tit. ^tf.  $.  /.  «f-  ij^.  per  Aiab.Si 
mis  litignmium.  C.  de  Epfc.  auJ.L.jz.  §..2.infi  G  de  A^U.L 
ult.  inf.  C^de  Jud.Nov.  i2j.  c.  2u  Q.  C.  F.j.  tif.jo.§.j.  jUacai[u 
reinitti  femper  executionem  ad  Judicem  a  qtto,  JJrunn*  d  c^  ^.  n.  wj. 
Veriun  hxc  diftinftio  nuUa  ratione  ex  dida  Npv.  i2j.  c.  zu  &  in-  * 
de  defumta  authentica  pjrobatur :  Judex  enim  appellatioiijs  ihi  exe- 
qtiitur, non  auia  definitiva  eft,  nam  p^que  de  interlpcutoria  rextus 
\  ,  intelligipoteS^  fed  quia  Judex  a  quo  eft  Epifcppus,  oui  f^temiam 

'«xecutionl  mandare  non  poteft ,  di&:  Nov.  vid.  Gotk  ad  i  Auth. 
In  L.j2.§.  2.in\f.  deAppeU.  forma  quidem  judicii  .appeUationis  re- 
fertur,  &  Ibituitur^  dfficiales  Judicum  judicata  esxequi  debere,atbor 
itidem  de  utrisque  injteUigi  poteft.  In  L.  f.  in  fin.  C.de  Jud.  p\ane 
.4e  appeUatione  non  quaeritui^  led  de  Judice  arbitror  qui  a  fe  itatu- 
^*    ta  executioni  dare  poteft.      • 

'   iPutarem  ergo,  Jure  CiviU  interlocutoriam  quoque,  &v.  g.  pa- 
nam  contumadae  a  Judice  appellationis  ad  ^ffeftum  deduci  pofle, 
•  .propter  generaUtatem  d.L.j2.$.2.  falva  cceterumjudida  quo cw- 
ik,  qua^  ad  eum  remitti  debet,  cognitlone. 

Atjure  Canonico  dicunt,  Jus  Civile  mutatum  effe,  &  Judicemappel- 
lationis  fententiap  reformatoria  executionem  (uo  jure  peragere  pofle, 
V     /         c<?«/rrwj/w^  verjbadprimumjudicemremittered^^ 

ijy,.  ibique  QavaL  1^.  2.  qu.  6iy.  n.p.  ubihanccpmmunemait^eamqac 

probat  ex  C.  jo.  X.  de  AppeU.  jk  C  61.  verf  porro  CQmntonito  &*r.  X 

^^^,  ibi :  appelfationis  caufa  coram  Superiore  prohata^  fnperior  Jua  JH- 

risdiciienis  officium  txequatur.jfedfi  appeUnns  in  ejus  probasime  defe- 

^   \  ^cerit^  ad  euviy  a  quo  ipfimi  tnalitioje  appeUaffe  conftiterit ,  reviittatur. 

Atque  hoc  Jus  Canonicum  in  foro  noftro  obfervari  folet:  ita 

^enim  in  contradidorio  definitiva  refornSata  a  Judice  appellafionis 

executioni  ab  hoc  mandata  eft ,  Ucet  Tudex  primac  inftantia^  privad- 

ve  jurisdiftionem  habeat;  in  caufa  Ott^Off  #  contraDeUum^  d.  22. 

.;Febivi7o6.  atque  ita  quoque  d«cret«gi  d*  ij.  Jan,  i^ia  in  caufa  M 
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.  $Mf  m  •&at§bi«»/  cont^  S8al^0»l4  Neque  id  faltei»  ii>'d©finitiw 
vi^,fed  &  iii  intcrlocutoriitfobtinet,  inpriBiis/qtiia,  refonliata  prio- 
ri  fetttentia,.  regulaijter  caufa  prinGipalisf  quoque^cjusque  cognitio' 
ad-ludicem  appellationis  devoivitur.j 

At  meiito  excipitur  a  regula  hac  (i)  fi  caufa  levis^,  pejrfoiia'  mife- 
rabiles^&c.  funt^  tunc  idbo  Judcx  appellationisi  ut  fumtibus  parcat, 
co;umittere  Judici  a  quo  executionem  folet:  atque  id  fa^um  in.caiv 
fa.  tie«  dtat^  |u  «^artfebeQf  contca  i8a(l>orn  ^  d.  13;  Jan.  1716, 

(a)  Si  appdlatio;deferta,  vd  non  dfevoluta  pronuncietur  ?^  hoc' 
i^  enimpriorfeitfcntiapro  re  judicata  dedarafur,  taciteque  <:^nfir- 
niatur,  C^5^-  -XI  de  jippelLMev.  P.^.d.j^^.  Mm^d.  k  mm.  ij^^ 

(3)  CSauf8c>;criminaIis  execudo  femper  remittitur,  ttt-  oxemplum  - 
pcenar  inloco  cxil^t,  Brmn.  di  c.2f.  n.ia^. 

Sejr8c  (4)  frjudex  inferSor  morofus  iit  in  exequendafententia:^ 
cmffinnata^  Superk)r executionem^peragere peteltr atqueita  decre^^^ 
tum  in  caufa  S^jtbecftV/  contra^ben  ^uWlilora^ftm. 

Gy.  XI-     An  termnus  probatorius  citrrere  imipiai 
atemporevemijjhruma&orim^aov^ra 
atemporejudieatil 

RESP.  Currere  incipit  a  temporje  judicati j  adeoque  veFubi  d&- 
cendiiun  elapfum  ell,  vel  ex  quo  partes  intra  decendium  decre- 
tmn  aut  fententiam  approbaverunt.  Si  vero  appellatum  elt^.  cefldt 
eurfus  usque  dum  fuper  appellutione  pronunciatum  &  pr^etereade- 
cei^ium  elapfum  fit:  de  q^uo  hxtM^tw.Froc.  SUx.  tit*2p.  §.  i.v.^ 
^j.  &fe'q. 

At  quseritur^,  an,  prsete^tu  afiEorum  nondtwi  remiiTorum  curfiis 
.  lemini  probatorii  fuipendatur/  Diftinguunt  Dd.  anremiifio  afto- 
rum  in  lententia  contipeatur,  ari  non :.  Eipriori  cafu  tecminum  pro- 
batoriunvcurrereadie  jttdiGatj  ajjant,  nen- pa/fer4ori:  Quodvemm 
cft :  (i)  quia  inter  omnes  cpnilaty  judicatiim  fieri^  etfi  a&a  non  re- 
j!uttantur,.at  t^minus  probatorius  adie  judiditt  indpit;  (z)  qpia 
pronunciata  fententia  &  rcmi0ione  decreta  ftatim  ac  in  rem  ]Udi« 
'^rttam  abitt,  offidumjudicis  fecun^  inftantisc  finitum  dl,  &  inhi- 
bitio  priori  judici  faoa  definit,  adeoquefi  fides  itidici  fit  rei  ita  de^ 
dfsB,  procedere  in  cau(a  poteft:  Undt  fj)  juramentum  fententia' 
jnjunftum  intra  fatale  a  die  jiidicati.  pra^ftari  debet,  etfi  non  remif 
fi«  ii^is;  jdefli;\q.u6q.U6  ia  jitiis^  probatiomun^  gencribus  obtioet. 

At" 


»m^^mm' 


>  »^(!>  Lit.  XLES.  Tit;  1.- 1 

Atque  ita  (4)  retn  deddttnt  Af/n^m.  Prac*  ^.  /. ».  j^/./^-  ih^fitu 
keltb.  Obf.  7^  p^r  iot.Carpz.  Jfr.  for.p.  u  Cotift.  u  dif  lu  per  tou 
^  inprov.  tit.  tj*  art.  u  ».  Su  Sclmendcnd.  adproc.  Ftbig.  p*  /.  c.  ^^ 
r}u  j.  §.  ij.  n.  2pS.  Bornius  nd  univ.  Jur.  jud.  Difp.  u  th.  ju  m.  p 
Zicgler.  ad  Ord.  Sax.  tit.  20.  jf.u  vefb.  fdrtt  SStA^tm^^ 

Neque  obstat  (i)  jurisdidioneni  inferibris  juditis  non  nifiper 
iexprelTam  &  realem  remiffionem  revivifcere.  ^i^/./>.  7.  J5fr.^.|)er 
'tot,  GaihJj*  u  0.  iju  n,^.  Adeoque  nec  t^minum  probatoriuoiance 
icurrer^         ^    ^ 

■Resp.  (£«)  Suflicit  fi  verbis  in  ipfa  fententia  reniiffio  fiat  jwr  c.jf» 
X.  de  appeU.  ((i,  non  video-ad  inchoandam  probationemada  pnedfe 
iieceflaria  effe,  quia  fua  quisgue  privata  aaa  vel  habet^  "vtiJiaberf 
debet,  ex  quibus  articulos  lormare  poteft.  Sed  &fi(y)adorum 
infpeftionem  neceflariam  putet,  ideo  dilationeih  petere  &  rcraiflSo- 
nem  aaoruin  urgere  deberet:  accedit  (^;  qut)d  alias  termfaus  ille 
probatorius  nunquamcertus  futurus  eflTet,  quiarermino)udicati  fub- 
.  lato,  dirt)iumexifteret^  an  terminusprobatorius  currei-e  incipiat  a 
die  petita^,  an  z  die  decretac  remijlionis,  an  a  die  receptorBOTa.jtf- 
diceprioris  inftantiae  tiftorum,  an  a  diequo  id  partibusinnotmr&c. 
Adeoque  cum  ($)  hsec  fententia  tendat  ad  finiendas  lites,  ea  potius 
ampleaenda  eft.. 

Obstat  (2)  A&is  nondumremiffis,  partem  articulos  pnAato- 
riales  formarc  non  polfe  nec  judicem  aUquid  decernere. 

Resp.  Utrumque  falfum:  nam  articuli  a?que  ex  privatis  aftis 
formari  pofliint,  &  judex  etiani  non  infpeftis  z&is  terfes  citare,  eo- 
rumque  .depjofitionem  notare  ac  rotulum  publicare  poteft;  fed  & 
diftum  jam  eft,  partem  dilationem  petere  debere. 

Obstat  (3)  Maximuin  efle  probationis  favorenb  '^ 

R E  s  p.  Sed  jnajor  favor  eft,  &  magis  intereft  reipubHca?,  •  ne  lires 
fint  immortales. 

Equidempro  mitiori  fententia  pronunciavrt  Summum'Tribunal 
Berolinenfe  d.  15.  pebr.  1725.  in  catlfa.  v.  Plotzen  contra  Heming, 
tum  quia-lex  dubia  eft,  tum  quia  inter  eos,  quibus  probatio  incum-  • 
bebat,  minores^^xiftebant.  , 

NoT.  Dilputare  folent  partes,  iqursnam  procurareremiflionein  aao- 
rum,  &  cufus  fumtibus  ea  tieri  debeat :  fn  anfe  nUegata  coAfTcohlitmm' 
tus  contendebat  viftbri  id  incumBere,t}uia  probatio  ci  injtmfta  eflet, 
viftor  e  cotitrJtrio^tegabat  alterumaj^pdlafle,  &ideo  ejusoffidum  eflc 
afta  ad  judicemp  pioris  inftantia^remitteitdirquod  &  vero^  &  vi  Donii- 
nis  probatum  tuit.  Qv.  XII 
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.A  TFiRMAT VR;  Vide  late y?//;r. X  j.  ti  j.  jii.  ij.    Nam  fibi im- £4«#.  ^^fjf. 
^  <    ■       jHitet,  quod  diligentiorem  procuratorem^non  elegjerk,  jE.  zy.tHTM-  ^^ 
.  _/  ^f  A//;^.  L.7.tnf.%deInjKaa.  Cttrpt.:P.  u  c.  i.d.  ii.Mev.  P^^^^Zf^ , 
^  .3*d.  2p.^  ad,yus  LhL  L.y.  t.  2.  art./.  n/io.  .        "   '     ' 

/     'Exjceptiones  vidimus^.  ^u.  y.  vSed  f&  wftiGutio  datur  4omino,  ^        \ 
Z'     procurator  fblvendo  noii  iit,^/(S(.  m.  j.  ^^. /-jT.  • 

*^  Qv.  XllL    hn  temerams  liigatar  inexpenfaii^        . 

demnart  debeatl 

'  ^iE  s  p.  Inter  pocnas  Teniereilrigantium  refertur,.  (luod  viSus  yi'Zdti$.  pag. 
dori ixpenlas  rellituere  teneatur*  §.  i.Infi.  de  jPcbiu  tem.  litig.l^  '^rb^ 

K€|/ula  hsecvera  eft  (i)  etfi  viJlus  pauper  fit,  quia  paupertas  fa- '  ^^^ 
cultaiem  calumniandi  non  cdncedit.  Mev.  p.  j.  dec.  jo.    AtqueitaT   ^    '      ^ 
Curia  Halberftadierills  pronunciavit  in  caufa  0tifmpett,  contralXll 
SBdumeillejWigand,  d.  14.  Jun.  1694.    Sed&  fentcntii Erfurten- 
^     fium,  quac  propter^dlatem  compenfavitexpenfas^Teformatafuit 
'  :a  Marpuigenfibit^  in  caufa  35<tettM  €cben ,  contra  ^I|(i}>fe(,  d.  ^. 
,       .  Apr*  170».  (a)  Etfi.inter-cognatos  lis  fuerit.  Bodni.  Difpr  dc  expenf.  ^      •  ' 
,vifi?.  non  prmfiandis  tb.  ij.IUock.  tom.  j.  c.ij2.  n.  SS^feq^  Sane  nulU    ^ 
•    ratio  dari  poteft,  cur  prsctextu  cognationis  impune  calimtniari  li- 
I*       ceat.    Atque  ita  neglefta  opinione  Carpzoyii  in  pr^t.  tit.  2^  (trt.  u 
n.  ^.  )udicatum  eft  in  Curia  Haiberftadtedri  in  taufa  ^in^e  #  cpntra 
@0B9  &  Dblfin,  d.  14.  Apr- 1707.    Item  rn  caiifa  ^M^mer.,  contn^ 
ito^eO;  a.  8-  Febr.  1700.  (3)  etfi  viftus  olim  in  Stjmmariiffifno  obtj- 
nueiit    Nam  Summariiffiihuiri  nihil  affert  ptscjudicii  caufa^princi- 
,  pali ,  P/otk  dc  jurej.  iii  lit.  §.j.  n.  jf.  non  ibi'  de  juftitia  caufe  vel 
-  poiTelEsnis  quseritur,  fed.defolo  aftu  poflTeffionis  iive  jufto,  frve 
injufto^  qui  caulUm  litinon^tedit:  Iniquiflimum  igitur  foret,fi,  cuin 
dc  injaftitia  cauf®  poftea  cdnftet,  esique  notoi-ia  fir,  talif  poireflTor; 
pcenam  temere  litigantium  evitare  poiTet.    Equidem  negari  nequitj 
communem  Jioftorum  Tententiam  effe  contrariam.  \'ide  Crrf)%.Lf 
utit.^^.liefi).  iS*  ibique /.:ti!iDd.  Muttin^  tit.jS.  ^.  /.  n.  i2p.Nicohde 
jno:\p.  2,'c\  ly.n.  16.    Ar  rariones.eoEunvnontanjtifum,  utine^ 
;  V.     conlbifum  movere  pofljnt. 

N01I  enim  OBST  AT  (i;  quod  ad  reftoudooem  ex|)e9iacutn  no 
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teneatur  viftus,  fi  juftam  litigandi  caufam  habuedt ;  jurtaui  autem 
catilam poiTeiroris elle,  vel  exinde  apparere^  quiaadore  non  pro- 
;bante  reus  abfolvitur,  Carpfz^.d.Refp^iS.n.^ 

Kesi»;.  ]No$  loquimur  de  cafu,  vtox  aftor  probat  alterum:  nofi  tan- 
tum  injuria  poffidere,  fed  &  calumnioft  litem  fufcepiffe,  quo  cafu 
pro  temere  litigante  habetur  eoque  expenfas  folvit. 

.Obstat  (2)  Quodis,  quiAutorePraetorepoiTidet,  iionfitteme^ 
rarius  litigator,/.^«/?^^  ^/^  y^f^^^ 

Resi»;  Iinm^  qui  in  Summlriiilimo  obtinet^.non  poIIidet,.fed.fi£^ 
temdetinct,  dbncc  de  poffeffione  vera.conuet,  adeoque  judidunr 
fummariiflimum  eft  faltemprasparatoriumpoffelTorii  plenarii,  Cir^^ 
prac.tn.  2j;  art.  i.  v.jo-.  •    ^    ' 

Obstat  (3)  Majoremeffefavoremejus,qui  in  poffefforib  oBti^ 
«uit,  quam  ejus,  qui  poltea-in  petirorio  vincit.  Crirpz.  d.  L  n^  p, 

Resp.  hoc  eft  quod  negOj  nam  is,  qui  in  pbffefforio  fammariifli*^ 
itio  obtinuity  ideo  obtinuit,  quia  de  jure  &  an  calummole  rem»4feti' 
neatj  nonquaprebatur,  fcddeiblofafto  poffeHionis,  non  verse,  fed^ 
fmpropriae^  feu  detentionis:  Si  igitur  polleaapparet  injuftam  fijifle- 
illam  detentionem,  &  poffejfforemcaiumniole  rem  illam  lib]  arrogafr 
;fe,  non  video  Kqaitatem  uUam,  quie  pro  temere  litigante  toilitet  z 
Equidem  aliegatC/jfrpx.  d^  /.  «.^.  brocardica,-^^///?o//^f:^/«/ jwr» 
hahcat  in  retinendoqumn.aBor  in  ageihlo^  if  quod  iSy  qtd  ptfffejjfmem 
hahet^  dicatur  bahere  jus  in  r^:^Sed-  pofteriuis  notorie  faliiim  e% 
prius  autem  malehuc  appliGatu^;  quia.  potior  caufa  eft  poflefforis 
laltem  ad  eum  effeftum,  ut  liberetur  afc  onei^e  probandi  ^  non  veco 
nt  liberetur  a  reftitutione  expenlarum,  li  poftea  appai-et  eumcalo^ 
mniole  poffidere. 

*    Atquepro  hac  fententia  ih  Curia  Halberftadienfi  judicatuni,  &. 
vifttiSj  qui  in  fummariiffimo  obtinuit,  in^penfas.  condemnatus  eft,. 
in  caula  ^^of^apfd^  contra  3anjir>/ d.13.  mrt.  1704..   Uiidcfitiam. 
pkrumque  expenfae  folent  in  fententia  reiervari-Usque  ad  fiqcni  li- 
tK5  in  tauia  pnncipali ,  Martinn ^.  Ln.  jj2. .  ^ 

Ex  quibu5  fimul  apparet,  quod  talis  poffeffbr  frudfius  perceptos^. 
onmiiTo  reftituere  teneatur,  quicquid  diflentiat  Carpx^d.  refp.  i^.  ff., 
1.  tf  2.  quia  «equitati  natuisdi  repugnat  aliquem  locupjetiorem  fieri 
ex  r^  aliena:  Nequeallegari  poteft,-poffefforeni  bonte  fidei  fruftus : 
fttos  ftcere.     Nam  hoc  verum  non  dl; ,  Non  quilibet  boiixj  fidei 

Soffeflbr-fruafts  -pei^ceptos  fuos  facit ,  fed  ille  tantum , .  qur^titula 
ominii  translativo  ppflidet,  ,de  quo  late-aftum  eft  iupra  /tf.  deJl^l. 


■Regifla  ante  allegata  (4)  vera  eft  &  temere.Iitigans  expenfas.litis 
■tfblvit,  etfi.vidusaut  conHnunem  opinionem  aut  refpohftim  DQfto-* 
-ris  feu  Eacultatis  Juridicse  pro  fe  haheat ,  modo  temeritas  notoria 

Qk.  JXlV.  j^tdnam  circ^i  moderatmm txpenfarm^ 

ebfervandum^ 

jP^ESj.  Expenfjc  TTbniimpliciter  debentur  vidori^  nec  in  infini- 

.  tum  hic  nias  jpetere  poteft,  fed  femper  arbitrio  boni  viri  mode" 

irari  debent^dequo  videlate  Gail.  L  l  0.  ijhBcrLp.  u  r,  7,?:  Cirrpz. 

p^  i.  cehft.  ji.  por  fou  M^jrt.  procejf.  tit.j^.  §.  /.    Etfi  forte  vi^us  in 

chirographo  jurato  promiferit,  Da§  ouf  nfc^t  ttf^lBU  QJeja^hiOg  6« 

DebitOT  aUt  UnSofidi  ot)nt  ^ioderation  unD  xoit  fo((t«  bet  aftor  fpedr 

^  ficiwri  niitbtf  btiattim  «btle:  lynck.  in  IjuC.  epifc.^^  Ckr^  alitqut^ 

*     Dd.  npni  Berl.  d.  i.  n.  7^.  quia  omne  juramentum  tacitam  in  fe  ha- 

bet  conditionem,  fi  sequejuratum  fuerit,  alias  enim  res  reductturad. 

arbitrium  boni  viri.  /•  ju  ff.  oper.  Uh  J.  j.  c.  dot.  pronu  Dd.  apiid 

B&rHA.  d.  /.  n.  go.  quicqurd  diffentiat  Berlitbius  d.  I.  n.  yy.     (^id 

fi  viftor  fe  ad  jurandum  offerat,  fe  tantian  expendiffe  ?  Equklem  pra- 

-Xi  Juris  Saxonici  expcnf»  tunc  absque  moderatione  refundi  debent 

BerL  d.  L  fu  yy.  at  neque  tunc  arbitrium  judicis  ex,chjdi  ptito. 

.  Xiaeterum  diftinguuntur  expenfse  in  jiuHciales  &  extrtijudiciales^ 

J.v-DiciAi-Es  late  recenfet  GaiLL  u  Q.  ijf.  atque  huc  eiiam  ^perti- 

tient,  iMir ©tefnpcl^oi^ier ,  JSw^<n^£o^n  /  obrt  lnfinuation-<Sebul>wni 

Transmiflions-^e^en;  itemjfumtus  in  info  moderationis  termino^ 

.adhibendi,  v.  g.  pro  fententia  inGderatoria ,  qui  etiam  lenteiitia^pu- 

blicata  adhuc  peti  poifunt:  (DilTentitw^cr/.  d.  c.  yS*  ^^- j?;-  qu»  pntat 

hof  noa  deberi  fi  hi  ipecificatione  hosfuturos  lumtus  non  expjreflTe- 

^  rit,  quia  tandem  litium  finis  efle  debet. )    Hse  expenlle  judiciales. 

absque  moderatione  debentur.  Atque  hinc  in  Curia  Halherftadieit- 

.  fi  fjormula  fententite  hsec  ^lTe  folet : 

S>agliqmdate  bieseric5tfi(&e^fl«/  r^  t)ie(  ^ 
tarii  Jqqx^  beUgt  n)eci>en  fonneti  /  fut  »otl  |u  entti^ten  ^itjvM^  (e^ 

ExTRAjVDiciALEs  fuut,  ubi  certum  quantum  legenon^ft  de^ 
fTnitum ;  huc  pertinent'^fe  Advocatur.@eb%en/  q«»xwitui  a  vifto 

Yyyy »  aebefit, 
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djebentjJicet  viSor  ipfc  Advocatusftia  caufefue^^  (r  ope^- 

ramhancob.caiumniami  viftLadhibere  debiiit-,  quod  graris  ficere^ 
ixon  tienetuc';,  forte  enim  utilius  fd.  tempus,  adfeiberi  pohjffler.  (2) 
Siipie  peritiam  non.  habuiiTet^allum.  advoc^tum.adhiberej  eique  pre: 
^umopersefoiveredebuiflet  /..//.  C.  j^udic.m^z^  igitur  peritia:al:^ 
terlu^  calaiiuiise  p^troclnarl  hon  debet..  Idque  (3)  ita.ftatuit  -ff^rr. 
mJwguJarilms.-verKexpenJa^n.j,  acproiea^  opinibtie  judicatum.eft 
ih.C6ria.Halberftadienliin^caufa.Wipperman.  c  Pofcwitz  An.  1709 
Qmdquid;  diffentiat  FerL  d..  u  y^^  »*  j/.  ihiqut  late  Dd^ 

'  Ekpen^farum:mime^o  norihaBentur(i>Arrha  ff/zi/.V. /.»,  ufeqq:, 
ip)  fRti\v^9iofttn,  ftadvocatum  habuen't,.nec  pt-jefentra  viftoris  prse- 
dfenecel&Efa  fit;  uti  Curia  Hiilberftadienfis  pronunciavit  ih  caufa 
ifwcf)l>off c im  l>lasi|lrat ju^£)0i;tcnbur9 ,  Am  1709.. & in  caufaPofe- 
witz^  contra: <2DBfppirmaan  An..  1705.  Con£  Ber/.  p.  u  c.  yg-.n.  j^:. 
jnmB.  n..  7^.  fr)  opera  curatoris  minoris,  naiu  lieichoc  onus  defert  f. 
ita  judicatiuxi  in  caU{a>Wolff?amsdorf>,c*,R6fl!hg-.(4)  Si  advocarusvi- 
fioris  petitdiEitiones;  (5)  fi  vi^or  pernunGios:jpiiyeo5drfenti  mafn» 
data  iniinuat,.  qua?:  fine;  impenfisi  adt:ocato  pisefenti.jnfimigrepo- 
taiit  3^  m  eadevi  tuufa.. 

,  Ofim  jiirare  tettebatxitrvidorantemoderatibnem  /.  1$.  Cijud.  poff- 
«  receprum.£uit,.ut  prius  taxenturexpenfe,,  &  tunc  juretur  A^/c?iv 
i^i..  c.  i(K.  ^utb..  pofl  'jtisjwranditnhC.  de  jud.  BerLp.  ucyS-tr.  rf/.. 
Hodie  idplane.obforevit;  fl:tamen  judex:  arbitrerur  id  necdfeiuri: 
^e,  pars;  detreffare  non.  porccir..  Atque  ita  in  Gamera?  hnperiali 
ijn  gravioribus  caufis,  hovUeque-  id  exigitun  GniL  /.  i..  Oiip.  n.  /^. 
-  fa  terris  Boruflicis. id  glane:  ibcuni  non!  habet^ 

'Cbiitra  fententianVmoderatoriam  nomdatur  remedilJnt  fufpeirfi^ 
v:uin;:  idqueift praxi. Camei^seEiedoralis  notifllmumdl.  Equitlenr. 
ih  Ciiria  Halb^tafditfnfi.  ob  enormifijmam  iitoderarionem:  appeliatia. 
admiffa  fuit  in:  caufa  9l^denl)orflT|d>fr  €rt>en,  c.^arcnbolf  Verum: 
cftfusjbi  fuitj^  ubi  v^ii  fliere  prpceiTusihter  partesv,& vi£lor-ohmi-. 
umprocefliinmexpenfas»petiit,.  &ideo  appellatumeft..  Casteruuii 
COTimuni ter  ftatuunt.  appellatibni  locum-  efle  ^  BxrL  d..  c.  78.  ^^  /^- 
MquQf'lat^J)dLCar^.!jp.Ji 
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DE   IVRE.  ^IS^Cjl^  ;^ 

Q^^  L  .Anfifctts  aBionemhti^^ 
'    ^       ^      -  tis  fui  dehitores%  ."- 

^  non  datur,  /«£fpeciale  eft  in  fifco  ^^^----->Jnnem  expofut^][^; J^^^^^ 

'  Q^^  IL  Aninterprivi/egiafi/ei^^^^^^ 

■  •  ^         m/fGtigetymyiinpoJfeffio^^  /[ 

Jj^quidertr  ihfignis  halflfetiuis  abu^  ut  Prindpi  feii  fjfc(r 

faculbtf  cqnceiraaDd^bribus  fuerit,  poii^  . 

adverrarlumque  dejiciendi  &c.  adfeo,.  ut  nec  manutenendum^  turba-  /  . 

'       tiirii  putent,  nifi  fimul  tituluhi  fuuin  alleget.  U^ 

-cipem  in  his,  quarei  tam!juam  Principi  conipetunt,,rion  litigarefine* 
i  ^oflfeflibne^,.  Stryk^Difp.  de  N.cceJ[:^ed.  tir.pojf.  c.  ^.  ti.jS.  &  turba-^ 
l        rumi  coritra.  Priricfpein ,  prfo  quo  prsefdmtio  Juris:  mititat, .  hon  eflfe' , 

■  '    "pranutenendlmi,  5*/r)f^^ 

'  At,fi;dicendum,quod  res  efvpernici6fa,&natUKeac  ratibnf  qUami  ' 

maxinieccfntrariahsecfententi^  videtur.  Tuto  nos  aflerimus,filcunv 
-     qui  turBatNobiiem  velihvenatione;vel  injuriJsdiftione,  prohiberi,.  ,,  ' 

.^        &  KbHilem  v.  g.'  turbatum  in  poffeiTione  manutcneri*  debere :   quic;-    ' 
quid'  diflentiat  Dif.  Stryk.  d.  c.  4.  v.  ^.  ^.  6.  ji..  tffeqi     Idque*  • 
probatur;{i)  ex  riaturali  ratibne ;  dum  enim  Princeps  negat ,  pof^ 
feflionem  jullam  efle,  poflelTbr  vero  aflirmat,,  tertius  a  ; 

tfcber  j   qui  de  hac  lite  "judicium  ferat,,  qua  litc  peridente,  ojftnia        :         [ 
'  fn  ftatu ,  iri  quo  funt,  relinqui  debent..    Atquehoc  (2)  difertis  ver-  '  . 

'- .         Bis  Jta  tra^itur jn L.  7.. C.de  Jurefjci.%\ i:defev^onisfaculins  dan" 
^  da  efi  bis^  quilms-a/iquatJi  iiiipiictudinenl  infert  fifcus :.  amfacultates 

!^;   "  ,  corundevi  itdbuc  controvcrfd  tH:ndente  inquietari  defi^ 
\    '     Jitiuhcrgocontro-ccrfiaexjhterit^.fi^^ 

tv         caiite^  apudeuni  ormihus  ficultntihis  canjiitutis  cogniiio  ventiletnr.. 
*•         Et  cum  [y  iri  difta  Lege  faltem  e^cipiantur  ca^fariani ,  ob  prarlbni-  ^ 

\         tam  eorum  fniudem ,  haec  exceptio  fihna^  rq/ulam  in  cafibus  n(  !>• 
[-         exceptis.     Sed  &  '4.  Imperatoreswefcripfere,  officialeseoriim  non  ^ 
[       ^  nifi  juxta  Legum  ordinem  excipere,  velaftiones  iritentare  detx;re,> 
V-      Jii^  tt»..  C  dt:  Cond..  &  proc.    Neque  (5;  ratib  uUa  4ai:i  poteft  ^  cur- 
L  '  '  'YyvY  3.;      .  Vvior- 
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d^rinceps  fme  pofieffione  litigare  non  debeat.  ,Sane  ratio  illa,  quofl 
prncfumtio  juris  pro  Prjncipe  militetj  liunc  qiii4ciu.ejFedum  injiire 
habet,quod  transferat  <?mjs  proliandi  inpolfeflbremjnonvero^.quod 
yrinfepsturbareadverfarium,  elque^  cauia  nancognitaj  poifeSGio- 
nem  eripere  poffit.  Nam  hoc  modo  (6j  in  arbitrio  fifci  foret/too- 
^endo  alicuilitem,  licet  calumniofe,  emn  nofl^'-^*----V--*?«^&fi^ 
privare,  quod  fane  inioui^-— ^-^^*^^'  Is^eqoe  (7)  Janti  mteidl 
PrinciDisL  ^^*t-^-  ^^*^  polkflor,n  durante  hte  in  }>oireffione  inane^ 
«eatinuai  poUeffionem  cum  omni  caufareftituere  teneatur.  * 

Caufii  ergo  erroris  unica  hscc  eft,  quod  Do£lores  exiftiQient;  pof- 
feffionem  contra  jus  cemmune  non  effe  manutenibilem,  qusfc  tamea 
theiis  (i)  nullo  textu,  nullaque  ratione  probatur,  qtrin  (2)  diferte 
contrarium  ftatuitur  in  L.  i^.ff'.  de  Prob.  ubi  pofleffiirlibertinitati^ 
«cui  Jus  Communc  refiftit,defenditur  in  ejus  poffeffione  contra  eum 
qui  ingenuum  fe  ait  ,»fed  &  porro  in  L.  g^  $.'j.  SiServ.  vind.  pof- 
Ceffiarfervitutis  deelaratur  ille^qui  ^ft  iii  ejus  quafi  polTeffione,  con- 
tra  Ulum ,  qui  fervitutem  negat,  &  pro  quo  prarfUmtio  Juns  militat 
(3)  ctfi  praefumtio  Juris  pro  Principe  militet-,  nondum  tamen  coo- 
ttat,  numne  iHa  prsefumtio  per  titulum  aliquem  pofre^oris  ^!idatur, 
.hoc  ipfum  ergo  examinari  ac  cognofci ,  &  usque  dum  lententia  de 
,eo  feratur,  poffijflor  in  fua  pofleffione  defendi  dehct. 

i^xoceflus  ergo  natur«  &Legibus  conveniens  in  hujiisnjodi  caufis 

3iic  eft :  Adyocatus  fifci  libello  exhibito  denunciat,  T4tuim  venandi 

jus,  junsdiftionem&c.  fibi  arrqgare,  rogatque,ut  is  fub  certapana 

^  jeo  jure  uti  prohibeatur :  tum  dies  condicrtur,  utr«j?(jue  rationej  ad 

^uplicas  usque  audiuntur ;  ii  pofleflor  prarter  nudam  pofleffionem 

3iullum  tittilum  allegat;,  privandu«  eft  pofleffione ,  Stryi.  d.  Difp.c. 

^fu\f.  ^feq.n.  8-  ''•  /^  Nam  (i)  hic  de  petitorio  coi^ftat,  fundata 

'  ^ienim  eft  intentio  fifcl  in  Jure  Communi;  ^uoties  autemdepetitoriu 

xonftat,/frullra  de  pofleffbrio  difceptatur,  L.  i^pr^ff^  ^^^P^JJ-  -^-7- 

C.  de  Acquir.  poff.  Stryk.  d.  Difp.  c.j.  n.  ^S^  ^feq.  ^  Quin  pt)  hsec 

.poflTeffio  m  re  aliena,  qua?  concdEonent  I^rincipis  lupponit,,vit!ofa 

.^ft,  donecpofleflbr  dtiilum  probet.  Et  boc(3)  eft,  quod  Dd.  dicunt, 

rnon  dari'purum  pofleflbrium  contra  rrincipem,  ied  mixtum,  it^  ut. 

deduftio  tituli  iieceflaria  fit^  St^yk.  LL  M.  f.  ag.tit.  dc  JutisdiB,. 

•  i^  Dlfp.  de  Nec.  ed.  tit.  pojf.  c  j.  /.  3^.  '^feq.  tbique  hjte  Dd.  Wolfg. 

'    Text.  Difp.  de  Pojf.  jfurisd.  n.  ;^  ^iaii'q.uamha(aenusnihil  fpccia^ 

fle  in  PriiK?ipe  fit ,  ied  eadem  raf io  faiter  privatos  obtineat-,  .ut  iU^ 

qulbus  jus  communjs  refiftit,  fola  pofleffioni$  »tItegatione  nonjimu- 

X^n^^xjiXs:.Sfrjk.d.c.4in.^      •  ST 
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Si  autem  pofleflbf  pKBter  ppflelTionem  titulum  allcget ,  licet  illi- 
qiaidumt  <fefendrtUF  in  poflTeffioire  contra  frincipem,  &  paflelTpr  ad^ 
tituli probatibnem  admitti  debet.  Vid-  Sfryk.  U.  Mlcl.§.2S.  &'d^^  .  i 

Arque^hincjcumin  CuriaH^klberJladieiififilcus  vindic^^              '  I 

teben,  tanquampracdium  domamaTe,  pendente  lite,  in  pofleflione:  ■      -'      i 
manfit  poCeflbc  Vid.  A&.  fifd,  contra  bm  wmp^^m. 

^Eadem  ratione  cum  fifcus  jura  venandi  vindicaret,. pofleflipi)em<  - 

iimmuenebant  pofleiroresin  caula  Fifci,;con^  ^ 

Ail^cani  ConventusHuysbtirgenfis,.cui  fifcus  ciirajurisdiftio-  .^ 


nem-dubium  piovit,  prater  pofleffionem  nihil  allegaret,.per  lenteir- 
tiamprohibituinipfi  ftiit  jiirisdiaionis  exercitium,  i^caufaK^^ 
iiominefee*  ^t«.&t5  ®lajwe9/ contraba*  €fo|f«  ^^ 

vel  creditoresj  ad:  concurfum  provoc^nmypr^teejjum 
continuarey  eumqm  reajfumere  tenemtur  ? 

E^quidem  menilnrrfagpius  aSores,  d^filnao  reoi  -queftos  falflS,  ^^«^*  P^P 
'     haeredes  vel  non  efife^  cum  quibus  litein  cominuwem,  ^^^'^^f^^l^^ 
ciles  efle  conventu,,  indeque  inanem  futuram  a^ionem  metuifle*^^  -/^ 
.yernm  his  fatis  in  Jure  profpeAum  eft:   nam  hseredes  ediftali- 
ter  citandi  fune  ad  id,  ut  proceflum  reaflumant ,  fi  vel  non  compa- 
t*nt ,  vel  nulIHum , .  F I  S<2  V  S  haredltatem  jure  bonorimi  vacan- 
tjum;  occupare  po teft ,  E.  i.  L.  ^.  G,  de  Bm.  vac^  L.  i.  ^. .2. -fflde -  .    * 

'  3^*.  fifc. .  ( de  cujus  proceflu  vid;  Dn.  Phr.  in  Difp:  Je  B6n.  v^w.  tb: 
42.pf:fj.t^L.f,  C.  de  Bon.vac.  ibique  Srmn.)     Qui,  etlt  verus^ 
hasres  non  fit ,  cum  nonf  in  omne  jos  deftmfti ,  fed  bona  fel tem  v«i- 
cantiafuccedat^  eft  tartien  loco  ha^edis^  (sail.  L.  2. 0.^if.  n.  ^.  ^S^- 
Dn.jPar..d.Difp.4h.4^.    Indeque  credkoribus^  haKpedit^iis  fatis- 
fadt,  L.  t.  ^.f.f.  de  Cur.  hon.  arg:  L.  ^.'ff\  de  Ju^-.  fifii.  L.  9.  ^.^.  • 
ie  Pet.  bared.  Gaik  d'  l  Dn.  Par^  A  /  &  bona^n  fua^onere  ac  ju- 
re^  quod  eis  cbha&ref ,  ad  eum  trairfeunt ,  L.  1.  pr.ff.  de  Suc4eff.  ^ediSl. .  - 
^Gail.L.  2.0. 130:  n.  i.&  diQ.Ohf-S^.  n.  3.iffeq.tif  P.^u  ^ 

IndequefifcttsbonisitavacaWibusftatimcuratoremconi^  ' 

Z/.  ^  i^fff'  ^e  Mimer:  L.  f.  Qnih.  ex  cauf.  L.  i.  ^.  uff.  4e  Cm^  bon. , 
ihifie  Gotbofr.  L.  1.  ^.  i^ff^de  CoUati  Atque  hic  inventarium  conficir,  • 
657rri^;v/-7.rationesa  tiitoreexigtt,  ihid.  ScH.  Pift.  O.  /^  n.j.  femen-- 
tia^contra  emii  pionunciatur^  Gait^  d.  Obfijo.-  n^  4^fcq*    Ciun  ergo  > 
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totusprocefTus  infilaim  :devoIvatur/niex:«irarb 
fuindebet.    Atque  hic  modus  proccdendi  duabus  iententiis  .pjr^- 
-  •      fcriptus.fuitan  CurlaHalberftadidifi/incauia^^^^^^ 
.    *0elnenid.i25.Febr.  170^- &menIeDecembrr  1705, 
'     '  Vel,  fi  fiicus  pccuparelbona  nolit,  CREI)rtORES  in  eorum  pa^ 
.    feflior^em  ex  primo  ^decreto  .mittuntqr,  Z.  j-  Z*:^.C.  de£in.  auib. 
jikJ.  GaiL  L.  2.  0.  ija.  n.\^.  j.  y.  £^  ^.  quam  vel  major  pars  .credito- 
n>Hi  petit.i/.  2.  Je  Cur.  hon:  L.fl  C.  {hii.bon.  ced.  Coccej.  deBoiu  r/TC. 
th.  ^).  vel ipfe Judex ex olfido dat,  Dn.  P,ar.  d.  1. Gail.  d.  0.  ijo.  n.2. 
&  hic  curator,  q(ui  vel  a  creditoribus' procedit,vd  a  judice  ex  ofBcio, 
- '  .conilituitur^^itrahtedefiicodiftum,isuueefl:lof^ 

'  onere  in  ipfura  transfferuntiir,  creditoribus  harrcditarik  Tatlsfacit,  L. 
i.  §.f.  de  'CuK  ^(;;7.  totusqLreprocefrus,adeoque&inftantiaineunrde- 

•  volvitur.  Undeneceffario  feqiiItur,hujusmodiquoquecUratori 
fumendi  necfeflitateqi  incunibere,  atque  'hoc  qitoque  1  ta pxitbriptiim^ 
ftiit  ^neadem  caula  V&ii^mCim  i  conti-a  ipeken :  idenique  in  caufa 

^^     ^Qv.  IV.    :]l^omodo  djfferant  hnafifcalia  &  dmafff- 

um?  UU  demonfiratur  y  domanmm.y  ah  an^ 
;  /    re  alienatumy  a  fyccejfire  revocarj  ^^ 

tnnt.  fag.     A}\^  funt  bona  REGIS,  ah'a  RjEGNI,  L.j.  C.  de  Quadr.  ^rafcr.  ILLA 

Tii    vmb.    ^  funt,  qujeex  privafo  titulo,  vel  pafto,  vel.ultimayoluntate,vel 

^Hhcntfiiif^^''  prjcfcriptione  Princeps  quaelivit.    Eaque  bona  &a5us  tommunem 

Legumregulam  fequuntur,  C?r^?/. L.  2.  r.  /-/./.  1.2.  fi^j.  H^C  con- 

liftunt  in  ipfa  luBftantia  regni,  &  quafi  in  fundo  illq  pubHco  cum 

omriibus  juribus  &  acceffiouibus,  eaque  dicuKiur  bqna  CflRON.'5 

feu  patrimonlum  ImpfQrii,  quod  conliftit  in  terra  Imperiali,  ei^ie 

inhierentibiis  juribus,  JregatiJ)US&c.-Z>;.  P/rr.^xjpw^/:  c^.y*.  /cT. 

'if  /^..qunB  nulla  rationealienari  poflimt,  Brmn^Cofnf  u 

k\,reiityL$\  qiaiexlM)c,pam'mqiiio  Imperii  veniunt^  it6^^ 
ces  funt,  &  yEL  pertjlnent  aid  deifenfioneni  reipublica^^  V£iL  ad  con- 

•  iervationem/digiiitatis  Imjperialis^,  v.  g.  Familia?  D.ucali:s,  njenfa:  ii«- 
rten^tionem,  aul»  fplendorem  &c.  H.LI  non  dependent  a  di'i>o- 
iitione.  Principis ,  nec  alitef  eos ,  quam  ad  militatem  &  nttpeifita ^em 

-  ^eipubiicacimpendere  poteft;  i^7;.jPjr.  ^x/?«i/^^  HI  de- 

.pendent  ex  arbitrio  l^incipis ,  utpote  rujus  dilpq^tioni^relin^iiiTur, 

^         iquantum  dignitati  &  famifiae  lu^  imjxenderj6  yelit^  vdnqlit.  d.  ^  iS. 

•  •  .,       '       .  •    Hsec 
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fitec  difierentia  8c  bonorum,  &reditinm  ex  ipft  Daturalr  fluir 
ratione:  quod  uti  de  hnis  extra  omne  dubium  pcfiitum  eft ,  ita  &, 
de  duplici  iMoreditu  evidenter  id  apparetl  Nani  reditus  ad  defen- 
ftonem.reipubUca^  fuppeditandos  ene,  ex  medii  neceffitate  proba- 
tur^  auia  Imperia  iine  hujusmodi  ftAiidio  confervari,  ac  fubclid  ati- 
rcr  faivi  eife  non  poITunt.  Unde  univerfum  Imperium  &  opera,  & 
tML\m  contribuereadLnperii  defeniionem  tenetur^  Orot.  /•  /.  r^j; 
f.jben.  ^  uh,  lim  L.  2.  c.  iff.  per  tot.  Id  quod  Romani  JCti  bena 
ohiervarunt,  dimi  duplida  munera,  realia  &  perfonali^ubditisimt 
pofuere,  tot.  tit.ff.  de  Mm.  tf  bon.  Sed  &  reditus  ad  ftiitinendant 
wgnitatem  ac  menfam  Principis  exlmperii  reditibus  derumendb^ 
eife^  certiim  eft>  tum,  quia  Princeps  non  gratis,  nedum  fuis»  fedejus 
(iimtibus,  cujus  negotium  eil,  adminiftrationem  perficere,  aclmpe- 
•Tli  di^tatem  fuilinere  debet^inprimiscum  cives  jus  in  ^perasPrin- 
qpis  nonfaabeant;  tum,  quia  absque  hujusmiKli  fumtibus  dignitai 
&  fplendor  Imperii  confervari  neqidt,  '  *     .'*' 

Sed  &  Jure  CSvili,  quod  ad  norniam  Juris  Naturalis  comppfitluni 
eft,  4uplices  illi  rpditus  folliciteiidmodum  difcemuntur,  illiqtfe  rajft 
tu$,  qui  ad  defenfionem  reipublic»  fpeftant,  /FRARIVM  dicuntur, 
yeliqui  verb  FISCVS- 

aRARIVM  ergo  publicum  eft,  elque  ppaeft  Comes  facrariim  lar^ 
^tionum,  L.  i^  C  de  Palat.  L.  ly.  C.  de  Sufcept.  L.  un.  C  de  Foiu 
dcrat.  qui  Comes  thefaurorum  dicitur,  Z.  2.  Wr  in  ord.  dign.ferv.  & 
diftinguitiA*  a  Comite  rei  privatae,  ibid.  Olim  Quseftores  pr^eerant, 
Khck.de  Cmtrik.  lu  c^  2.  n.  2j.  poftea  Prsetores,.  ibid.  n.  ji.  Svet.^ 
in  /4ug.  c.  j^  Mox  revocati  Quseftores,  Svet,  in  Claud.  c.  if.  tum 
fecurijffUies,  K/ock.  d.  l  n.p. 

\  FISCVS  yero  quodammodo  privatum  jus  dl  (quanquam  fubftantiop 
.privat3BPrincipisopponatur,Zj.  Cde  Colljt. /und. fi/c.J hinc ^i-: 
riiimvocatur^Z.  -^.  C  deFund.Pcttr.L.  2.  eod.  L:/./.j.  eod.L.j.de 
SonJ^aC.  L.  7.  ^.j.  C  de  Delat.  atpriyatum,Z.  u  C  de  Quafi.  Gotb,  adL. 
2.  C  Ut  ord.  in  digiu  Un^eetiamCohiitireiprivatajiiibeft,  L.j:  C 
deCoUat.jfund.  L.  f.  C  de  Bon.  f^ac.  &pro  lubitualienari^uti  priva- 
'  taittbilaiitia,  poteft^er  text.  expr.  in  L.  ^.  d^  Quadr.pra/cu 

Hibc  dttp^  warium^  publicum  &  privatuin,  L.  i.  C  de  Q^afi.  ^ 
Qptb.^^adL.3^  Utord.indigp,Aupk%ComcSfd^L.  2.  dupIicesPalatini, 
jat.tit.Rubr.tf  L.^yL,  i^.  C.^e/'/iA/Alcil.facra^umiargitionum,& . 
Kerumprivatarunultadiftinguit  serarium  &  fiicum  Svetoniusin  Vej^. 
s.ifJpfin.inTmeg.adTraj.cyx\\x%y^t^^^ 

'  Tjttz  wc 

CoccEji  JvE.  CoNTir.  P.  n. 
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Ex  hoc  ffco  comparabat Pnnceps  omnia  jiecelTaria^  &  qwse  ad  fui 
flinendam  dignitatem  reqUirebantUTi  Goth.  airuhr^CJde  Cmi,  hrr- 
giu  tiu  Neqiie  certa  prsedia  ad  menisf  Mtilittteitt  addifta  tui»  fue- 
re;  atque  hinc  de  eo  uti  de  prkata  fubllantia  difponere,  L.  ^.  C 
dt  Quaii\  Frajcr.  ntqaQ  ita  aBenatia  a  focceirore  revocari  pote- 
»nt,  qrg*  i  L.  ^.  '    .  . 

Eadem  quoque  ratfo  olim  fn  Germanfa  obtinebat  t  Prfndpesenuir 
-Imperii  peditus  leudates  Im  Princfpatus  adhibebant  admenfk  fanu- 
Bseque  luftftitationem-,  &.  commocti  tua-aque  fifcaBa  to  confere- 
ftant;  Cu.a  veronon  luflicerent-hi  reditus  ad  Principfs' fuftentatfo- 
fiejn,  trafl^  temporisStatus  ProvfncialeSy  vef ipfi  Princf pesr certx 
prsedia  deftjnarunt,.  ex  quorum  reditibus  funuusr  ad  menfam  neceP 

{arii  deriimerentur:  ITnde  vulgo  bona  dbmanialia'(qu8c  vox  «Ji^ 
re  Civih",,  ubf  res  dominica?  faepfusoccurrunt,  orfginem  traxiflfevf- 
^etur,  Scbi/t.  Inft.  ^.  puht.  Z.  2. 1. 1.  f.  lu)  vocantur: 
^  Domanium.  crgo  cbnfiftit  iri  reditibus  certorum  prsedTomm  vt! 
juriiimi  quse  vefab  fpfo  Prfncfpe,  vel  StatibusPi-dvindarum,  vel 
^uolibet  aOo  adid  deftinata  funt^ut  ex  eorumreditihus  mcnj&ftiir- 
iriparis  iriftVuatuiv   .  ' 

Conft^ituitur  autenvdbmanium  (i>  Pa(ioy  Si  z^^/Princeps  pia.  Ttt^ 
tenrfone  feudum  forte  libf  aj)ertum^  vef  pecunfa  fua  CQmptratnm, 
ad  perpetuos  fuccelforunf  ufusf  deftinetr  velQ.  Status  Pr^vinciares 
pratdia  qusedam  menfa:  Prfncipali  addicant:  r^?/  deoique  fi  quilibet 
privatus  derefuacumtali.iege  dffponat,  ; 

'  (2)  ^^///W^fl/«7;//7>^,fiiidem,v.g.  per^^^^ 
»1  ufum  fucceflbrhm  relinfquant.  ' 

.  (3)  Ufucapim  Sitrajcriptioney  fi  fcilicet  Princepsremalienambo- 
na  fide  &  jufto  titulo,  rongoqii^  tempore  continuo  pbflideat;  vel  fi 
absque  bona  fide  &  jufto  tituio  per  30-  annos  r§m  tanquam  doma- 
ijialem  teneat.  Non  er^o  ftatlm  bona  fiunt  domam'alia,  fi  forte 
Priiiceps-per  plurfmos  hVet  annos  feudum  apertum,  aiit  bona  vacan. 
tia  ad  meiria?  inftruaionem  adhibuerit,  eaque  ratfonibutf  dbmaniali- 
buj?  inferi  cu^averit,  rtifi  &  dcftinatfo  vel  Dr^fcriptio  apparc- 1- 
-  Hiric  jam  ficiKs  eft  ^ecifio  celebris  quaeftiomsi  an  fuccefFor  bona 
domaaialia  ab  antece/rore  aUenata,  revocJre  poffit?  Sane;fi  bona 
illa  unquam  Frincipali  menfac  deftinata  fiiifle,  probarf  poteft ,  affir- 
mahda  omnfno  erft  qu^ftfo :  nam  (r)  in  his  bonis  pr^ter  ufum  ni- " 
H  ad  Principem  ptrtijret,  adeoqiie  nudus  adniifliftratoi'  &  fruaua- 
.  .  -  '   - ;  ."  '  ■" '  - '   '    ritis! 


l 
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•    iviuf  cft,  qm  de  fubftantia  rei  niflla  -rafione  4Wponepe  potelL  l  Haer 

,  wjm  fuBftaneia  (i)  ad  proviflciam  pertinet,  ^  haftemis  res  aliena 

eft,  quaintiemo^  nec  naturafiTatione/  alienare  pote(t.    Sed  &  (y> 

iViccellorlbus  fingulis^usreditus  ex  his  bbhis  p^rcipiendi  quseiituin 

^ft,^x  paftopriinorum<ronftitHcntium,  quodipfisfafto  antfSceAbris 

.  auferri  nequit.    Quse  ^etiam  (4)  ratio  eft ,  cur  «cq  feuda  antiqua  in 

-   pracjttdidum  agiiatorum  alienari  queant.    ISed  &  (5)  licet  fiicceflTor 

nihil  moveret,  ipfetamen  Pr0vi«cia,  ejusqueStatus  domihiiim  in  .ea 

re  flbi  competens,  a^quocunque  pofleflfere  vindicare  poterttnt.         ' 

^Jcqiie  ^eBSTAT^  hacredem  tadum  defonfti  pKcftare  debere.  \. 

Resp,  Prapftare  omriino  ^enetur^  ha^enus,  ut  omne  id,  qupd  iri- 

tcrelV,  ^i  evincat,  non^vero,  «t.pKBcifc  rem  ei  relinquat,  de  quo 

!  pl^ius  infi^.    (Atque  ita  res  decifa^ft  in  Curia  Kalberftadienfi, 

Hi  caufa  Fifcj,   contra  ben  Jt)08  ©tl^fifa,  in  pumfto  t)f$  •gwuftf 

'  Atquehasc  afienadorei  domanialisnuUa  eft,  (1)  etli  permutatio- 
iie  alia  x^  in  eJHs  locum  furrogata  fiiorit,  quia  res  aliena  uti  ntc 
alienari>  ita  :»ec  pennutari  poteft :  I» //7^/?w^  rjj^. 

Sed-&  (a)  ampliatur  ea  «gula,  lit  vera  lit,  etii  ob  fcene  merita;  - 
alienatio  fada  fuerTt:  uam  (<*)  remuneratito  non  poteft  de  re  aliena 
fieri;  tiec  (J3)  de  re  ad  aHos  uius,  m^rifacque  titiWtatem  deftmata.; 
'inprimis  cum  (y)  alia  firi t  praeinia,  quibus  hene  merita  x)r4iart  fokri t, 
^  icu.  efficta,  digtiitates  equ^res,  leuda,  pra^encte  &c.^  ( Ouanquaiki 
contrarium  in  contradfaorio  in  dii^  Curia  obtinmrit  m  cauik 
Pifci,  contra^Ugent.)  '-    . 

Neque  o bst a t,  admlHlftitadcmis  qiioque munu^ efle, bene men 
•ritaTemunerare.  •.  '  ^     ^    '\ 

R£sp.  FalfUQi,  fib€maa:daliumufumre]pub]icar,aliu«ique'fi^ 
•JdeftinataTunt^  &  fi  aHa  remuneraticmis  media  adfint. 
.    Oerrom  ergo  eft,  fuccefl(»*efl[i  rem  domaiiialem,  ab  anteceflTQBC. 
aliw^tainj  revocare  poflte.    At  anne  poffeflTorem  indemnem  prac^a-  - 
i*e  {Ucceffor  tenetur?  •  .  "  . 

•  -R,ESP.  Si  hares  efl  alietiaittis,  &  alienatio  fafta  efttitulo  onero- 
fo,  (in  lucrativaoiim  caiifa  alienans  eviSipnem  «non  praeft;at,  Z.  fz. 
de  M:HL  Ed.  L.  iS^  f:f.ff.de'Donat.)  omnino  omne  id,  quodin- 
tfereft^^  ei  praeftari  tenetur,  rmn  ex  generali  &  notiifima  iUa  r^u- 
la,  quod  ban*es  reprarfentet  perfonam  defitfifti,  indraue  ejus  far 
'  ditum  pra^ftartf  debeat,  um^  quod*  contra  natliram  eilet,,  fi  haeres 

5;?zx »  fefud 
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.fimul  &  rem^  qusun  yindicat,  (&  preciiun,  qaod  in  hpniB  defun^U 
(«ft,  retinere,  &  fic  <:um  atterius  jadlura  &  danmo  locupietior  fieri 
veliet.    (Atque  ita  ad  rdationem  Regiminis  Halberftad.  Serenifll- 
mus  refcriput  in  caiila  Fifci,  contra^ben  wn&tX99t^)    Anm  ir<»o 
fucceflbr  rem  ipikm  relinquere  poflefTori  tenetur ?  Ita  £uie  ftatutum 
eft  Lege  CivUi ,  A  r^:  C  de  R.  F.  ubi  han*e$  rem  fuani  a  defundo    j 
'  laHenatam  vindicans  repellitur  exceptione  doli.    At  aliud  eft  in'    ^ 
Frindpe  vindicante,  hic  enim,  cum  vi  officii  tencatur,  ejusmodi  bo- 
na,  non  ad  fe,ied  ad  rem  publicam  pertinentia^vindicare^dolo  age- 
re  non  videtur;  indeque  doli  exceptione  repelli  non-pcral.  Si  ve- 
ro  hares  ntmeji^  nulla  ratione  pofleflbr  indemnitatcu  a^fttcceflore 
impetrare  potdt :  fucceflbr  enim  fuo  jure  vindicat,  niii  {nnediMn  ia 
principatus  utilitatem  erogatum  probetur.  NuIIum  ei^o  aUud  fa\h 
hdium  ejusmodi  fucceflbri  fupereft ,  quam  ut  alienantis  hamdesa^ 
lodiales  ad  prseftanJam  evidionem  juris  remediis  compelk: 

Ultimo  loco  notandum,  hanc  qualitateip  domaniatem  nec  confen- 
fu  StatuumProvincialium  mutari  poiTe,  quia/uti  in  feudo^ita  &Uc 
fingulis  fucceflbribus  jus  ex  pado  &  providentia  DrisnoFum  ciNifti- 
tuentium  quasfitum  eft;  quod  fado  Statuun)  ipi^au^emneqmt; 
.iiifi  Vel  aliud  prardium  ejusdem  valoris  fui^ftituant^  vei  res  vaide 
.dubia  fit,  &  transaAione  lis  decidatur;  nam  etiamtutor^^Z.  f^-$»/. 
X.  $(!•  J.  ^j.  de  Fwru  L.  ff.  $./  de  Adm.  tut.  iund.  Z.jj^  Je  jfwrq. 
&  adminittrator  generalis,  L.  /7.  injln.  Je  Jvrej^L,  12.  *  FaSf.  L 
jg,.  de  Procur»  de  rc  dubia  tranfigere  poiTunt.  -    \ 

AppendictS  Ipco  quan-i  poteft:  an  immemoriali  poflefiione  bcn 
donBmialia  acquirantur?  Neg^nt  Dd.  apndLynh  Uent.  13.  det.  002. 
Rofentb.  C.  4.  concL  ijf.  n.  w.  Kloch  VoL  ^.  c.  So.  n.22f.fiq.  Chrift. 
iV.  Dec.  Belg.  83*  »•  J-  Charand^  2.  Refp. ;.  Afiirmant  Lynk.  d.  L 
Chrift.  d.  L  drpz.  L.  u  Rjijp.  jg.  n.u.  Jrefini.  Conf.^j.  n.  22.  C  2^ 
/.  Prateten.  X.  de.  K  S.  Ego,.frafl;ran$;am  hanc  efle  quseftionem, 
puto:  Si  enim  initiiinemoria  in  contrarium  no;i  exftaf,  pofleflbr 
nonex  immemoriali  poflellBdne  rei  domanialis  tutus  eft,  fed  ideo^ 
quia  iifcus  qualitatem  dbmanialem  ncfin  probavit,  &  quia  alia^  quam 
jN^fenti^  poifeflionis  nbn  domanlsdis  memoria^  non  exftat. 

Arqui  jurk  publica  &  ret  Prinripis  40.  annis  prseftrlbuntur. 

RtsB.  fisc  sion  eft  res  Prindpi^,  fed  itdqpubliqej  ciu  ex  t^effigeaL^ 
tia  Prindpis  pnrjudidunL,  iacere  non  poteft. 


Qy.tr, 


.^ ^.£— ; : 


Qy.  V.  Af$  pojfeffof  rtl  dmanklis  etkmfru&us  per-  . 

ceptos  refiituere  teneatur'^  ^ 

O^^  in  prsBcedend  quxllione^  fuccefTores  rem  domanialem  ab  an- 

recxIioM  aUenaUm  yiridicarc  poife  a  auocunque  poflfeir^^ 
At  alia  quaeftio  eft,  an^jpi^flefror  quoque  fruAus  perceptos  rdlitue- 
re  teneatur?  quod  vioetur  neganauhi,  y^\^  bonse  fldei^pofleflbr 
eft,  qui  Jttre  Civili  lucratur  frudus,  L.  ^S*  pr.  de  A.  ^.  D.  Ar  ego 
contrariite  verius  puto,  fi  pofleflbri  in  quo  alienatio  fa^a  eft^  va*^ 
verit  (fi  efiim  nelciverltv  juftus  erit  titulus  indeque  omnes  acquirit 
fruftus  ^, /.  ^.  ^ J  qualicatem  domanialeDu    Nam  licet  fit  in  bo-        "  » 

na  fide,  tamen  titulus  ^  ipfo  iure  nuUus,  quo  cafunec  bonse  fidei 
pofleflbriucratur  frudu»^  Fii;fi^.  tit.  de  Rei  vindic,.  q/  Atque    .  ' 
hinc  etiam  ad  fruiltuum  rdlitQtionem  pofleflbr  cohdenmatus  fuit  ib 
.  caufa  fifci  c.  ^opm  in  punSo  ©piitfftWU 

Ubi  tamen  benenotan^um»  yindicanteni  non  nifi  ex  io  tempo«  ^ 

re,  quo  ipje  yel  ejus  anteceflbres^  quorum  hasres  eft,  jus  a:gendi  na« 
,  baere,  fru^iis  rei  domanialis  repetere  pofle:  Cum  enim  hi  fcpftus 
jj^   .tUBicuique!Principi[uredominilacquirantur9  indeque  ad  gUodium^  '     •  / 

si  "pertineant,  fucceflpr  Imperii  eo«  repetere  nequit/nifi  &  haeres  fit, 
]  \  Atque  hinciamilia  de  Hoym^r  etfi  lam  an.  162S,  coodemnatd  fuerit 
j:^     ad  reftituendum  Epifcopis  leiTam  Eraislebe^  '     •- 

f^  .lonfi^p<^executionemrerumjudicatarumpoiwIanti  4|| 

.  nifi  ab  Anno  ii648.  adjudicati  «lere,  quia  ex  eo  d€mum"'tempore  -Vj 

(I      Epifcopatus  ei  ce^t,  prarteriti  autem  temporis  fru^us  qufiditr  iue«      .  *       ; 

^      teEpilcopis,  • 

i  LiB.XLIX.TiT-  XV.  '  :j 

DB   CAPTIVIS    ET    POSTLIMINIO,  \ 

ET  REDEMTIS  AB  HOSTIBV&  »      ; 


Qg.  I.    A«,  occupatd  cbirogrdpbo^  ipfuntdelntum 
^  videatur  occupatum^  ^ 

D  R  ^p.  Diftii^iueodiim  eft ,  an  debitum  pHbhctm  fit,  an  privatm ;  tjn&.  pag; 

ji.     *.    iBo  cafu  i^r  uti  omhia  jura  pubUca  Imperii,  ica&  debiu  pu- ««-  vtrb. 
bUca^  q«a  part  asrarit  funt,  «nuirit,  Mdf.  Gent,  L.3,  c.j.    At- JJfJJ^^*'?^ 
qtiehincvaiidaerardiipofifSoAie»n4rtJ4^^  ' 

l,  rograpliiMiTbejSBi&dor^ 
V    .  '         ,  '  Izzt  3  ftitut^^ 
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''}^Jtuti,  potiiere  repetere  chirographumju^^^  p<jftl«tjinir,  'l^EF*^- 
:^^^  &rj/.  Z,  j.  c.  iq.  ,^rod.  RcKJua.  f^  2..  U  j^  c->-  ^  >  Grot^  L  j. 
%M  /;>  ^''  -^- .  J^^occdSxx  Viaof  nonaccjuirit  jurii  priVata,  fcd  ha\- 
".ppft  yiaoriam'in'tegra  manent  civibu*,  Dn.  Pnr.  Vtfpl  a.  'Juf.  iiB. 
J,  5 A; '  TJiKlc  mde  Carfar.Plavii  nomen'  Dyrrach?»'>  dcmavir,  Qujnf. 
J.,lMraJ.  d.  LBiiLi  l».  u  c.  r.  inf^^lMttkm.iUtiflr.  /pi.  y.  ht)ccnSB 
;4eKmiH  Flax^»'^  pfivciio  aebebatur,  qyodjufii  ^^fvatvmiemr,indeqQe 
'iUb  )ure.vi4aoria:  npn  continebatur:  Uti4ifec;latii»  exbliraiirur-4 
.,P%Par.in  d.pifp.f! 2}:  \  -"•   •   ' 

■    Obj.  guofl  incprporalia  ca^i  hon  ^./niiit.  '•   ' . ' 

jRESp/Immoperviaoriamomniajm-^ac^nuirurittii:;^^ 
..     .Dbj.  quod  vi.ablatum  litdebitum*         *  • 

^     Rp: s p./Sed  vi  jufta, ,fcil.'bcH©. 

0"b J-  quod  Caflander  jure  poftiiminjii  ni^ahosreftitOTTfe 

Resp.  Poft.yiftoriamceflratppftliitainium,  omnisque  controver. 
fia,  quia  omne  jusln  viJftoreni  tranftt.    flic  ergo  vrftor  ikyict  tu» 
.difponere^potelt,  &  jus  femel  TheflTalis  gu^iitum.^rat,  quod  eis  aitf- 
iferri  poftea  fafto  Oaffan^ri  non  potuit. 

Obj.  t^uod  debrtum  hoci)mnibus  civibus  Thisbariis  d^iruffi  fue- 
•rit;  oiaines  autem  non  fuere  in  poteftate  Aleiandfi. 
"  ,  ,Resp.  Immo  nulli  Thebanorum  Uebittim  fuit^  fefl  dVitafi,  bat 
!,0'at  in  ppt^ftate  Alexandfi.  "  '   —  ^ 

/    Alia/quae  objiciuntur.apiwj  Qnintil  d.  l^rx  merentur  anfirarl 
:j^d.Dilp.d.h  '      ^  ;.  ^-  •       ;  ^ 

Qv,  !!•  Qtto  fenfujus  pojthmmi  in  pace  Qbftneat} . 

•  ^E^p.  Pfemittcridum  eft^^  pace  fiinpliciter  iaaa,  noii.  ccHvr^neri 
*"^  transaftionem  de'd^nf$  ac^in^jiiriis^^pendente  bellp  faftis: 
.taam.p^x  ikltem  eft  trjinsatftio  t|e  bwelli  piuli? ; '  alrmt  auteni^  fant  -kv 
jufiae,  ac  damna,  gupe  beIlo,fiunt,-aliud  bdlix.uil£e:  VjdJate  jbiT^ 
Dn.  Par.  deAtnneJiia,  SeSiVi.  /.  g.  ^ IS:  22.  /.  2j^>    -  \ 
^JndeiL'i«^,V^p^rion«,  dtfrinteibeU^  capte,  Um^  ft. 

I  .nesiioftros^,  pace1ntfa.reveftantur,pri.ftinisf  dominis  prilitin onue  il:- 
,    ri  rclt^ituuntur^  quia  ex  noftfii*partejtflferituri  injuria  eas  e[)e-abla- 
'  ^    tas,  quod  judicium  intrfffirics  noftros^  «bituncres;,  vel"pei'fb»a 
.    funt ,  raletP  qua?  ^ft  ratio  Jiarirfiomkm  iii  Z.  i^  fr.ff.de  Copt.  £5 
pofll  Dit.  Par.  a.  Se&.  2.  /.*/.    Ncque^^alter  babet^  de  quo.qu^rj 
tur ;  quia  de  damnis  &  injuriis  transadmn  rion  eft.^,n6c  iu  jpace  ^j 
.  guid  de  ii«  diftum,  </•  .^,  2./.  28.    (Idem  fixes,  vel  perfoaa^  -^ 

fooi< 


2' 

^3L 


l  .    ■  •,     /    -••••■■..■■.    :     : 

p        Ml  1    ■    •  ■■II,  11  '    ..  W        ■     ■■  I      I         •  I 

^  fjcios  &  amicos^'  qairt  ad iUoi,  qm  fn  beUojiedii  ftint,  redeanr,  i^  . 
■y^  2:  ^^  jj..  &V^f  illftrum  «niia  judiria  injiiria  ablatce^liipt^hoFum» 

5^  jiidicio  lUerqyfiiureagit.)    '.        ,     ^  ^  '         . 

•       IdqUecllfme'itatn*adttir  irtZ.  f^^  Capt.  (f  ffoftlim.  etiam 

,  kkpuce ,  qsiady e^ nofiro.ad atiinvi  Genpem^pervenit , :  ejus ^eri ,  C^  c f-; 
venf^noftrunf,  abiis  captuWyferznimJi4!rJy8c\iceverik  ,    •     '^V 

^iimunhutrin/pie  ejje  &c:  dtque  €x  -<^/r^  G^^ffc»'  id  proBat  G^r^?/.  Z.j^         ^'   ■    ^ 
c.  p.  jf;  ?.  (^*  J.  /J.    Adeoque  h^  jn^  ex  vero  Gentium  jure,  non  ejt 

\  SecululKusWbamconfiret«di2i€,llbertatequepr«^^  ^ 

I    ^.7.  putatjt^ngiwn!  erabit.'      '       ^^  .  ^      .  .... 

,  E  X  c.  Si  Aninefti»  dauftila  fit  vadjefla,  dtfl.  Dijp.  Se0.  ^j.  &  ^^ 
qtw^eli  eoru!i!,quadurantedifcordiahdftilirerultro  citr  ;  . 

funt,  jmbbce  fancita  obliviOj  diDiJp,  «$V  -^*  §.  2^  tunc  enim  et|am  d^  , 

,  injurlis tf^nsaiftuip  eflr.    Atjquehocln  tierminlsfita  tradltur  in^*  L.    .  ^ 

j:  f.  2^  ibi  r  eo/iue  poftliminiim  iln  effe^  nifi  bojpitiuai  vel  amicitia  con- 
fraSa  ftt.  Mqne  hinc  non  ,        " 

OB9't.L^]^^i92prJdeGtpt.^p^^^ 
fioMleratis  poftUrtiinium  eflTe;  /  '         '  - 

Resp.  Loquihir  de  fiderevqilo  artidtiac  padio  comprehenf» 

'    &it;  quod  ex  ^y?f  ajpparetyXZ^  .  -  ^       \ 

AD   MVNfCiPftLEk,    ET    DE    INCOU^. 

'      Qy."  htt  incola  cogam^^  . 

I      ik^FFiRMATvA;  quia  oinnes^  qui  ih  territono  comiliorantur, />«#.  ^iiji  ' 

*^  9peris  &  opibus  r^empublicatu  defendere  tenentur :  idqp^  ita;^^*  vetW^         ^  J 
'     traditur  tn  L.  2^.  i.  .        "  'nmla*      ^  j 

"Ob jt  Z./.  CdelncoL  ubf  commoiiintesr irr aliqiio  territorio, vel-  ' ^         i 

ut  incote^ad  munerafubeunda  rion  adrtrfnguiitu?.  •       '     . 

;     Resp.  (i)  S^tiVa^  eft,  quod  advenie,  qpi  ihterritorio  cfvitatisde- 
gurir;nortadftringantUr,  Vdutadftringnntui^incote.  * 

R£&F,  (2),Loquitur  de  in^olis,  qu^Jn  terrftorio,  i.  e.  agro  cfvi- 
•  taeis,  commoraritur;  hi  enfm  immupes  llrnt  a  itiudei^ibus>  p«r'Z.  jfj^ 
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LiB.  L.  T*T.  V,  &  ,tl. 

DE  VACATIONE  ET  EXCViSATIONE 

KIVNERVM,  ET  DE  JVRE  liV^MVNITATIS. 
Q^  L    A»  atas  'demm  70.  anttorm  txcufet  a  noh 
-  Mribus  perfinalibus*i 

iMtt.  t»g.  hjtiKUkryn,  l.  !i.jf.  ude  VacaU  nnm,  verb.  a  nnourihtt^ts- 
'^-  IS^  ^*"  tivilibur.  L.  j.  jf  de  ^,  itnm.  ibi :  majoresfeptuagitifa  of' 

ff«(^  i«iiA.  ^^-^  '^  ^^^;^  jj^  muneribus  vaCant,  Idem didtur  de  rtitela  in  §.  7;.M 

■  deBxcuf.  tiii. 

Ob  j.  il  >  C 1^'^.  W/i^  ibi :  oiajores  55.  annis  iavitos  a( 
ttiunera  pecfo9^ta  vocari  non  poffe. 

Resp.  Alii>  logui  texttm  de  muneribus,  c«aV  dignitate  conpn- 
iftisj  putant ;  ABi.pi!o  $j.  legunt  75  i?».  ^gw.  ^  AUi  pw  5j.  fob- 
..    ftituuntyo.  CW;.  rt^//. /r.> 

^Al*    An  prafmpmneimmemmah  quis  immunii 

fiatacoUeBis^  . 

fS^ViJ  M^  ^?  ^  ^*  fententiam  iuffii  publifo  aBquando  e3q>Q&t>!lett 
p^Jrtripth.  ■  . "°"  ingratam  ledori  me  faaurum  puto ,  0  rationes  ejus  fen- 
^,^^  '^       tentjw  hicinferuerd.  .  /  .      ^ 

U»(ei$i$utt(|  licr  ^aget 

Otv  bie  imnw«at»s  a  CoUeais  ^td^  eme  Poficffio^ea  iiA- 
/■  ,   raemorialem  acquirirrt  jwrtr? 

^at  l>li:d&  doe  rmmemorial-Pofleflion  au*  W«  8cf9^  anl>  Immu- 
T^xJl^^  ***'  b/nm  Oneribus  publicis,  infonbii^fif  abev  Don  »<n(n 
4       CoHedfn,  acquinm  t»wb<,  «feriUt  w  wnw 

.  ^.  3.  (u  OMtf  Ja  ^flm  unb  ©ftenffMfi  ber  Immemorial  -Prsefcri- 
ption,  wtl^  mmn  mt  l^f ,  quando  praefentis  pofleffionis  in  Con- 
,     tranum  nojiexftatmemoria;  .  , 

..  -Fraterea.  X.  de  V.  S:  * 

'  Srjmifidb,  tpann  man  fi*  ntc^t  irinnm,  ,bog  btt  ©iiter  lemo^f^  unter  We 

ran»  aW.  bap  Welbe  elKtna^K  titulo  onerofo  p^ev  privil«iio.exiinirt 
ii^9rveR.  *^  \ 

"     •         •  '  ■  ■        f  »•■ 
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^»-».  5[iac^t^emfl^fe«(a)t)enmit^ic^<(l/ »agei»P(oflefl<>rm(^to^tie 
t{|f.u^  fo  km*  im&urt&encflt(^3a^ret>ietixemcionmiivtX9enofjett 
^M/  HP^  anf4»d^i<^  t»on  t>em  Cauftro  MtU  befre^et  |((pn  ^lieben, 
toann  er  oDer  tt^tn^^t^cf^vin  ni^  ,<tnen  juftunA  exemctonis  titulmn 
wvMfi^t\ji^tmi  SnMetr^lt^aleii^li^elc^elenfan/  j>af  na#^ 
etwaDietJartt&er^affitenfte  ^riemc^aiiften  wrlo^ren  jesot««»  jetn. 

§.  4.  ^^eroDana ( ?)  n>P9ji fep  ^n^  Daf  ie(n>aOiefeS{ecr(r»or&ie» 
fem iDonemem9littec«@Htt^}u2(fiterle^ndede^n^  mit^inOieferwedeot>oii 
tm  Onere  Concribiitionis  Jb#r^et  worpen;  ^ejloit^H^nnin&eoen 
meiflett  ge^n^^rietfen  \>iiU  'Pnm  t<mX>ei  mondein^  moi^n  ju>ar  no^ 
ani|o  Die  o&aige  9titter«  ^ienfte  ptithitt^  it]»ert)en;ni^jil^n  /  p^ngeac^t 
man  t>bn  Oenen  man^elnDen  ^td(fen/  unt>  q«^  Jure  |:>iefe(pe  tfam^t» 
tommm,  feine  Sl^ac(>rk^t  ftnDet;  ^n  m^rer  ^rtoedund/  2>a  2>{te  mei% 
$2$rie)ffc^a^en  ber  Sibert^en  ^  enipore  beiii  im  ^eiter  au^esamen. 

§.  ?..  ^^  f6nte  ouc^  (4 )  f^P»/  ^ ein  Vafaii^s  einige  wnjemen  d^ 
ter*2iecfemConfenfu  Uoininialieni.ret.  ut^trbfi^^erfattft/  J>ie8e^n# 
^fert>e  aber  Dennoc^  <&ollid  auf &em  @ut|^  oeNten/  unD  :Die|)ittter«  ^^ien» 
fle  auc^-wei^en  6er  ai  eni.rwn  (^tiicfe  tu  fifefjrtrajje»  .wrfpww^en  l^4tte': 
€)ej}aiten  oenn  t>er#i^en  P<Aj6)a  itoc^  t4diid^.  celebriiijt  «erDeo. 

^.  6.  ^nbtic^  unp  ^  ^.tett^  fbfanaui^fe^n/  l^af  BonaEccleiiee.  no^ 
<^  ifeeifallfrepfe^n/  atj  einert  /tn^em  Jure  emphiteeciep,  perpecus 
Coioms.  i>t>er  n>o$(  ;^ar  alieftacione  gttmmm,  unt>  tte  ^llNu^ric^ten 
f aoon oerl^ren  tt)taf  _' .  . 

§.  7.  "38«  1  alfo  (6ten«)  unterfc^iel>lic^e  CafusfennunDtMjrfatten 
f6ntten/  .n>ot>ur<^  t>ie immunitasn^rertUr^rund.^eviu^ren  tm,  unD 
abert>ermutf>lic^tfl/  JagDergieic^eitiHftusTit^lus  oor^ergegangenfHn 
mft^ ,  ti>ei(t>ot)  untencfli^t^at^i^en  ^  Der  jExenitu&  mit  ^(>^rt>erung 
Ut  ^t^uemMrepet  n>ort>en/  fo  mirp  t)iefe  t>ur<^  ^ne  immemorialeai 
Pofl*eifioi}em  befl^tigte  l^raelumtion  pi:o  jufto  Titulo  s^tm: 

§.JS'  Ac(ivieh.inc  in^ureCiyilj  quoque  veculQtas  Viceoi  LegisceiMrft 
indequejferyitus  «cquiri  dtcitur; 

&  du£lus  aqu^,  ^u|Uf  pri^  jmemoriain  lexcemt»  Jure  conftiaiii 
locohabecurj 

§.^.  iS>aiaac^t7ten*)  o^npreitwifl/  Daf  perPrivilegfum,  veJob 
bene  meritar  vel  ex  aiie  }ufta  cauu  t>ielnMmiiiit4t  a  colle^s  <i^ 
ten  wer^en  fon;  ' 

A«tia  JMrir.  .: 

Cocce/CJv*' GoNT»,  Plir.  J/ 
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^  Mev.  P.  7.  Dfc.  143  •  n.  1 1.  &  Dec.  33»  «*  8- 
^anim  folte  Datvn  fold^e  aud^  nid^t  Durd^  eine  unliencf lid^  Pofleffion 
erlanget  wevDen  ^  utpoce  quap  Vicem  Legis  cenec  t  &^u8e  inftar  titiili    | 
acwivilepii  eft;  ,  '.   .  | 

»  Khci.deCMirib.c.i6$2.n.7.&Hn 

Iynck.Geni.J2.Dec.ii4i.  j 

Schneui.d.l.n.p. 
'Atque  hinc  pra!fcripcio  immemorialis.dicicur  efleinfiar  concra^ 
&;padiexpreffi; 

Lynck.d.Dec.i\69.infin. 

Barhofdc.%$.ax.26.ibiqtteDd. 
Imo  plus  operari ,  quam  pa6lum  expreftUm  \ 

Glof.apudBarbofibid. 
^e  eam  inftarexprtfiseconceflionis; 

LynckXeni.j.Dec.6si. 
&cercsrcienctse} 

ihid.  AUx.$.Conf.24.MoIin.L..i.dePrimi.c.6.mi3. 

Reinck.  d.  ln.17.  if^ique  lateDd. 

inftar  ticuli,  ■       -^        .  «    ^ 

L.i.\Aqu^du8us&c,ffMAqua&aq.coi.C.i.XJe^r^. 

Lynck.  Ceni.i.  Dec.  20Z. 
Gail.L.2.0.2\.n.i^. 
^ynf.Cem.i.Oio. 
\    Beinck.Lucl.$.c.2.n.\'7.feq. 
^       Barbofd.ax.26. 

SchneidRubr.Quot/unigenerapr^/crJiiJe  Ufucap.  n.  ^  x^feq^ 
&  inftar  legis  fcripcx  ac  confvetudini^ 

Barbofd.l. 
ac  habere  vim  confti  tuci ; 

ibid.  ^ 

§.ic.  Un&  ob  ji^on  (8ten«)  fc^eirtet/  cXi  mm  Juftinianusl)ie(e 
Iprsfcriptionem  immemorialem  in  materia  Coile^rum  aufge^o^ 
6en/  unD  in  L.  6.  C.  de  Vntfcr.  30.  ann.  t)ai>or  de^Uen  ^abe/  quod  n^  46. 
nec  plurium  annorum »  nec  cujusk]ue  t«mporis  pndcripcio»  coDtri 
tributa,  pubiicasquecoUaciones,  ailegari  poflic;  @o  $ie6t  &Oc|f  Det 
Concextus»  t)a|  Der  Juftinianus  )toatr  praefcripcionem  40  &  plurium 
annorum  auf^ew,  aber  ntc^tl)ieimmembrraiem,.na#Demal^(en  Der* 
^  f(tt&eoffenba^r»oneinem@}ut^fpri(&t/  cuiciviHscanm,velpuUtcscoUa' 

iia 
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'  </«/fls^//tf^,  adeoquedequoconfiac,efletrU>utariutn,  ttefeQua* 
Jias  tribuwia  nun  fan  turd^  «ne  »^r|!#^ri3te  Oiit)  Wnaere  Pr«-  ' 

fcrjptionert  nic^t  auf^l)i)6en  wcrticn.  ..*3B^  ■     " 

»on  etnem-^ut^gegebenwort^en,  mit^mlierPofleabrwnun&tncfUt^en 

3a^r«n  in  Der  ^rep^ejt  gelebet ;  @o  tfl  ju  wrmw^ ,  trag  ^t0bz  jufto  •    ' 

Titulo  foi(^e  §re>^?it.()er9e6w<^t^abe,  Do^ro  Dorge&ac^ter  Textus  auf 
tnefe  iniineinorlaletn  {)olle0if»nein  contra^xpri^lla  v^cba&Bicionei» 
nic^tgeiogen^wcrDenfanr  ,.  .    ~ 

!       .  §.  II.  €fbeja$enDlelme^r(!>tAi^)DteCanomfc^««R<c^te,quod^*an» 
pedagia.  quidagia,  falinaria,  quarlongaconrvetudine,  cuiusinicii    - 
tnemonanbnexftac,  pofleflafu^re*  prxfcribanturi  -     .       . 

§.  12.  3ae«befa9en(ioten«)fe(!)flDle9lei<?^*@efe^e,  pagDtelia* 
^ititdt  »on  ^ette»  9iei(9d«  ^t;uern  io)niemoriaii  Prsfcripcione  a^ 

>    quiriretwer&enfonnen; 

^-  fi./.</^<i»ff.iS48.§.  UnUfoH.  ^S^^mSaB.  r      •  ' 

^t        §,i3rU«l>  fatt(iit«n«),ni<^9efaget»er0en,arguin9ntum  «b  one^    \         ,,; 

\     ribus  Impemad  oaera  fubditorum^npii  valere,  cum  illi  ex  tponr  .  ' 

•   fertfu  Statuum ,  non  tanquam  a  fubdids  debeantur ,.  h«ec  vero  cx 
fpfaNatUR;^leg6fubdit>$injufTgantur:9^acl^J>ema^(eniadi6loR«eeflgi 

'-.    Impcriiau^JrucfKc&.auf  Dtegte^te  provocirtwirD:    ibi:    wtrjii       ' 
t»ld^$Mienr€^t^,  pr^efirikitif,  &moxfUgitimepriefiriNvn^ 

\    iDa|«t»tannfldrll(J^  er^eliet,  t)a§ineiemde,  mei^e  abimreemoriali  '  ^ 

te«ipore  &ie§re9t)eit  befeffen,  ni^t  ex  Confenfu  «tacuum,  fan&erti  ^       'i 

mi*  tenen  gcmeinen  SHec^ten ,  unD  »eil  eg  in  fol^en  fdllen  9lect>ten«  i^  1 

be^  Der  praelcribirten  Immunitdt  gefd&u^t  werDen.  '38tew>ol^|  oj^f 
fcem  au(^  t)ie  angejfft^rte  Ratio  differentise  t>on  fc^le^tfr  ©flltis^it  i|l> 
»etl  t)ie  @t(lnt)e  ifltuitu  tt^  SXeid^^,  ju  t>eflren  Contervation  un&  , 

Ccjlu^  aB  ©lieDer  ntc^t  «x  Confenfii ,  fonDem  ex  Katurae  lege  }u  "      ' 

.'  .  conctirriren  fc^ulDig  fet)n ,  meil  fie  fcen  <Sc|^u(j  De6  9le.'4*  ^ntefTen  /  ob. 
fb^d»  eo:^  Quamum  ntitijfem  Confens  definirft  werDeii  ntuf. 

T-      §.  14.    UnD  Diefe  Doarinam  be^u^ten  («atems)  Die  bwertbefte 

'     !)i(ecl^t^«€ef)rer;  Nam  eam  in  forum  curiasque  elfe  dedudlam .  aic  . 

Aitv.  P.  S- dfc,  it2.  ^  Do^eres  communiter,   ita  (^:ntire,  docec  : 

lynck.  in  Dijp.  deVatafirp^  c.f.%.  3.  unD  ftODenfi^^  Pijpiudiciaben  I 

Dem  MfO.  d.  Dec.  3 w.  3  t  r.  jja.  &  P.  ^^flef. 4 1*. n.  j,  Lyvck.  cent. ,i»# 
dec.  i  v6^,  etfi  acriter  diifentitt  idem  in  Di^  Ae  C^tafi.  e:f:%  3  nec 
fkOtifbmaf,inD'i^.dePr^fir.adr(s^i.Prin(,nonpert.^.i,pertot, 


Aaaati  %  Strttv, 


r 
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Klock.diCiintri6ur.cap.i6,Sed.%.n,  loo, 
'Bariof.L.i4,c.B$.ax.2'^,&L9'C.i7.ok.i9i»/' 
^fnf.Sefp.i.n.7o. 
UattaConf.A06.n.ii.&66i 
Tahdrpart.3.deJUetat.S.a.c.i.n.7.&ii, 
Qravet.JeAnfif.trmf.p.uv.i.niHj. 
Mod.Pifl.c.4.n.30-v.t, 
Schrad.  defeud.f.  lo.  ir.  2  %%. 
M9lin.deMajor.1X<i2pn.i.    . 
WintzierdeColtea  QJ. 
f^i  $.  ^or(>et>  (1  atnt^) wo^t  ju  ^ee&od^  ^r  M^M^^e^oK' 
ftorin  imr w4rf<^r  watm  m  fonnUic^ed  CBtaftrumdnma^l  «rrit^ttf t|f: 
tlR&  m^  lansen  3a^et(  iemaiit  n)iDer  bie  bt^^ertge  ^re^^  ad  «» 
liram  desogen  tDer&en  wiS ;  &>  ^at  ober  eine  ganft  an&evt  ^$ef(M^ 
^         ^eit/  nMnttfeinf^vniiiclfe^CaraftrinDiMH^nimt^  fonDernf  iviewrtief 
<  fmtdei^e^n/ &ieMi0enLni(|t  atif  OieStecfer/;  ^nbemai^Dic^ 

i^nen^  f^tv  dema<^t  t»ort)en :  ^n  fok^n  $4Kett  |iat  (dnepnBicripdo 
iniineaiorialis  flattr  ( i  >^BeiT  nimta^I^  in  comndidono  twn  tMJtt 
$((fer  bie  ^teuern  defwert  n>ort)fn/  w^  aifb^  fSeine  poUeifio  Ubetwis 
a^eiie^iaiapnercrtptioniseor^n&enifl.  fo.)  ^Seli^teprafemtge 
gisneralis  Natune  &  Siatuti  gegenr  Deit  Po^iTorein  miiiarr,  inDta 
%  «r  ben^ul  ttef  ^nUi  d^ttiefet/   unD  alfb  au(^  trar)u  concnbiiiM! 

■  fttuf.    Unb  ba^ro  &ann(3 )  in^  triefim^aaDtejeni^  poileiTorer,  imI« 

^e  «on  bent  neu  }u  confcnbirenben  Cataftro  eximiret  ^  flwiltn^ 
t^e  nbcrtatem  burd^  doconienea  eniwifhi^  ober  gettiirt^md^ 
,     '  |i<igi^re@ftt^«dGac»ftnimdesoaent9ert>ett. 

$.16.  Obst.  f.  ^;>a|  aUe^^dtperim  gonDef  wek^Def|!en.^u6f^ 
gentepU/ au(^OaQuconnribuiren  m&ffetr  ;•  Oaber»  0ief3(tbe<mt9fbcrdlK» 
tei^iOi«nf|eoOer^teuer$uenrt6tent>erbttnt)enfe9H.   - 

R  B  s  p.  €*  bat  t>iefJ  9legui  i^e  «^O^IHid^gfeit j  @ie  kibet  «ber 
«inetl  Wo^r  H  fubdicus  (pecisii  prlvilegio  vekituio.  qoaiisquoque 
cft  immemoriiHs  po^i^,  immunitttero  ab  ii  Fo  onere  acquiiiveru. 
J.  17.  O B s-T.  (» )  <55at  dieid^oi>i  t>ie9ilatBr jeibfl &ieUmertMt« 
lit^eptrapn^berComrtbution  t>erbi)t^/^  einfbi«){i(^  flAiJRiem^ 
m  eximifien  fdnne,  »ei(  er  auf^ftren  n»iirt>e  ein  Unteift^n  ju.  ^xt ; 
Buhr,de$.0v,ci,S,^.c>9'n^7,WerU»f.4eM&Oitk^ 
regaf* . 

Res». 


r  .  - 
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'  Resi^.  f^U  ^;it(^t  t\xwi  Utmvt^en  keficM  ntc^  aOem  in  w 
fBe^teapn^iurContribifcion»  fotitxmtKt>ieIen(mi>^^^en,  un& 
^Dteter  atfe  t>ur<^  Dk^efre^und:  DecContrilnmoiintc^tauf  einuntei:» 
t^an  }u  fepn:  €ben  fo  nrenid/^  ate  ein  ^ei(^d«^jtant>/  nxlcperoon  Oen 
«Rei(^*^<Steuem0c^befre9it/r  a«f^^teitt9U«^*<Stani»>ttf^n,  oDer 
fi>  n»entdA  at^Dirrenide/^  wek(}e  Phvjlegio  &  jufto  Ticulo  \m  Die&nf 
Onere  exiniirertoocbett/  (tpie  fol^e^  fatentibus  a(iver&riisgef(^e|>eit 
tm\vtd,L.%.C, Nt. rei d9m.\ Untert^nen }u fepn auf^5ren.  QBi!^.t&ei) 
ou^  biefe^  )U  qoniideriteto  Oa^  einfok^er  Exemtus  nur  t>iJn  Drefer 
Specie  Contrihuaonis  ^efreptt  ttJif»,  Da^in^gett  berfelfee  Die  oniiere 
Speciea.  altf^o)$t^0el&}^.e&en{)Iei(:9itfbe}a^rendet^alteniii. 

$.  ig.  Ob  j.  (3)  ^f  /  nxntf  :3enian&en  tnt^  Jus  Conunune  tm 
^ege  fle^t/  (ol^  wte  S\KXr  Oa  tui^  gan^e  8ant>  Jure  Codimoni  (»n-. 
tpbuij!vnmu§;)  feinePoilefliofUtt^/fottt>ern&ere0fleflbrcira- 
luro  exemtionisdociten  m&ffey 
•         C.\,iePfmfir.m  e, 

MMrt.d.Ln.1^%. 

Mev-  F.  3-  </«•  lof. 
:  R«»p,Cf)  ^«  ditt  aiK^  t^e,^(o|TeFaflenio^er  Hi($t/  ^v^m  tbid 
ft(6e  tnuf  cuoi  dtulo  combinitt  fe^^n  /  (6  tf{  (i&etr  Die  immemoriaUl^ 
Pes^fiio locontuli,  n>er  a(fo  Dtefeibe  docitt,  ()ateimngntj^[^nTi- 
tulmD  ermtefi;n  /«  unt^  Jmt^  a\i>  au(^  coocra  Jas  Commune  gefc^&^r 
tMr&en-  -  '  ,       . 

Vid.Brunn.adff.LA%.ut.tc.leg.i.n.f.  ..      -^ 

f.isi-OBj.  (4)  ®af^(efe5ii»o^tDieExemtiontene«ft&rtsetrCon-^ 
tribuemenprs)udicitenu>fttDe/  qiiod  fierioequic; 

Bark,t.s.c.%7'«}(.  n- 

Erunn.C.deDecur.Col.%.&adL.\<i:dePundpairim. 

.  R ESF.  (r)  ^i  ^fcbm  fjc^  Cie^(6e  n^  mettfa^(*  oarubet  befc^wetet; 

(2)  ®owil(tt>e  (laiS^  Det  uinrigen  Condition  fiit^c^  t)iefe^ut{ageni(|)t  beffet/^ 

^ntwtt  t&  m6|fen  ttiefelbe  Ciennoc^  nac^  n>ie  t>or  idem  Qn^cum 

beja^ien» 

Cont. Lwtck.  Cent.\2.dec.M69. 
^GSiemo^(au(^(^)  &etTenfUbend(ei4fa(^t>ie'pnr(criptieimmemoria<' 
fe  inr 'SBegf  f«$e»  wi^e;- 

.  C4 )  ^ie  P<o0e(ifo  inrraemoriatis  gfirow^  inpneindicitrm  tertiiii' 
tfnt)'  tkr  Die  @«mein&t  fb  (ange  gefc^iedett/  mu^  fnt^.a.  fetb^et» 
imputiretr." 
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9^e9teuitt>9emei»e^j>l>lfa^rtlau|fen,fcine  Pjwfcripiio  ftm  ^; 
L.6.€.deOper.pukl. 
lynck.  Cent.  to.  Hee.  979. 
Mev.P.y.dee.zfi^n.  $.^7, 

Resp.  (i)  ^giflbiefedwairdePnefcriptloncavFB.  nt^t aBer  de 
Praffcdpticne  ioimemorialt,  tjonitjei^erin  tHefein  T«xtu  i^ie^oae 
]nicf)t  ^,  Pm  e«  t»trt  gefraget :  Ob  Derjetiige ;  weld^r  contra  Legem 
^ublicam  gebauef^ot  (adeoque -ubi  de  poifeffibne  legibus  impn». 
hata  &  vitiofa  ,  ihdeque  de  initii  miemoria  confti>bat,V^rf<kt«@» 
t>5ut>e/  ipann  e,«  30*  vei  40.  ga^r  ^eflon&en,.  -diruiren  miifre?  Kt affic- 
niatur.    ^ann  abet  t)er  Pofleflbr ^efoget  ^e',  e«  feo  ttti  «boug  ttsr 
unbencfltc^cn  3rt^r<n  f^n  alfogeflanDen,  fi>e6nte&emfe(bettmeine^.€r» 
V    a<^mi/«cU  er  m4>tcomi?a  Legem  gebauet  ju  r)al>en  iibecmiefitHDcrtJeii, 
«ic^tjugemut^etTOerften,  Da^^aug  jh  djrumrt. 

^^Zl\i'^ ^  ,^«-t4uflftfeieftExemtionm@teuemnic|k»ib«itfttM« 
tneine^SJo^lfart^,  unDer^eHeteben&a^er,  wetlietnfoicberPofleflbrwHi 
«pHencflij^cn  ^a^cen  Jie  §r«p^e(t  ^enpffett,  Dag  Oa^  gemefwe  ^Befen 
|urc&  titefe  fxemeion fetne  ©efa^r  ki&e,  mH  bmm>  a»  Oemftifrfico 
retn  ^bQcmQ  ju  t>errpdren  gewef^n, 
Ljmck' Cent.y.dee.6<{i. 

'  «V'-  9»J'  ^.^^  ®o0  ptefe^,  ein  Jas  negativum  f^p,  ttotinnen- jitt 
yraefcription  ntc^t  Qm\x§  tfT/  alterum  ufum  Jvm efle,  fj>nr>eme«muf 
J«5?;.Pp^ffQn?  prohibi^io  ac/eoitpntia,  ^  dattimi  pattentia  tianu 
fommen. 

■'  Vid.Jupr.  L.^.  tU.t.qu.'?. ' 
©a^ero  &erjenifitPominus ,  wefj^er  tn  langcn  3a^ren  &tne  «Rittei^ 
J|>icufJeforDej;t,  tiar&urd;.pa)g JuSexigendi nic^toerllcbrct,  fonternal^ 
t^annnur,  waini&crDom.inusfoIt^cexigirt,  Dev  VafaliusafceflJicfcflie 
negirv  w&DcrMn^.^.err.i)a(>c9acquipfcirt,  foic^en^atfnanfltt^r 
Vafellus  em  Jusahenum.a;»  ju  poflidir.en,  iPc^c/erlongorempore 
priefcnbircnran;^  p        rr  ^ 

R»fe»th.de Feud.  Cancl.  li^ 

©lei^^ewanDniig  nun  fc^einte^auc^mtt&emjureexiiendicoileaas 
jtt^aben,  6a^ttcm|tc|  Diefc^.nic^t  per  aurfum  non  ufum  pr«fcriS« 
«cije, ,foiil)ernaflciti5nt)cm|a«,  ment^qoiJeia^ 

ge^ert, .un&oonl)cmPoMore9c^ttentt)crl>en,  mj&&er£(wSea 
^ic^t^ttjeitermovirtr  '  "">'*"^*-«»w?^erc. 

Resp, 


De  VACATioNEErExcusAT.  MimER.  EtDI Jur.Immunit.  ^45 


R  E  s  p.  0 1 )  €*  ge^fim  Diefer  ©^twuirff  l^lof  unD  aliein  adPrarfcripti- 

'   onesCiviles,  unD  ^t  nus  in  Dem  ^aft  fiutr;  ubi  confbc.  rem  fe(fr 

,    dalem  vel  tribut^riam  oHm  fuiffe ,  tann  iMr^n^ter  Blofe  Noiv  Ufufr 

;•  temPolTeirori  f eine  ^cetjtKk  juwege  brtngetT.    ^HJann  cojtt  feine  Mq- 

•  niori»exiftirt ,  Da|  Die  ©ac^e  jma^m  Se^nba^r  ©.Oeti^uerba^  ge* 

ti(>ef;nf(59 ;  @o  fepn  bie  Poffeflbres  ^,  nic^  fw*>P'*'^"*>fi  »fom  Do- 

iDtni.  t;^t)emi9eil&erfelBeniema^(en  Da^Jusexigendifervitiavelcol. 

U&*s  geiwH,  un6DetPofle«brt)onu«t>encfli<^en3a^r«n^er,  uttDori; 

gtnarie&teExemciongenofJMin^t.   '  . 

^tyk.  Jehnm.Strp.Feud.c.9.^.13. 
.    R Bs p.  (2)  ©efe^tDen^aB/  Da^auc^in  prfffcripttoneiimnettiQriall 
eine  Prohlbicio  unfi  Renicenti^Podefloris erfb&ert tofirDe/  ^  ift  e^  eine 

fugfome  Renitenz,  an^  einet  unDencflic^n  ^fyxaptmg  fbt^anef 
«9oeit  jtt  ft^lieffen;^J5)etttt:e0  ifl  j^ettig,  Dof  Die  (Steuer«^eDienten 
nen  PonelTorem  iioiirDen  oerfc|»om  ^a^en ,  mnn  0e  uic^tdedlaui^t  i)^ 
ten,  Da^biKf((beTiciiluinex«muoni»«orfi(^^at>en;  ^ief^^  iftdett>i§/ 
taf  aU^ier  Die  Po^ifi>res  nic^t  ex:  negligenci»  exadlocum  •  fon&ertt  e?c . 
proprio  cicuio  fot^ne  ^rep^eit  6e^aupten. 

Vid.  onmitu  &  m  $erminis  Mev.  P.  8«  Dec.  3 1 3. 
.  §.  a».  O  B  j.  (7 )  S>aS  Die  Colieaen  res  disjuniW ^ti,  uftt  aBef 
"3<»^i^wttau^sef(t>rie6ent»er&ett/  Da^ero  &fe  PrsEfcriptio  immemoria- 
lis,  ttMnn  fle  auc^.  racione  annorum  precertcorum  flatt  ^aben  fonte, 
(ennoc^  n^egen  Der  jufiinftigett  ^o^te  ni^t  in  t>erftatten  fi^ptt  totirDe^ 
maafen  tkjmiQt,  welc^e  pracerita  negligirt/  unD  remicciret/  nic^t  hiz 
fucura  jngletA  tterlierett  fotinen* 

Resp.  Per  immemorialem  pofleflionem  totrt)  bte  Immunttdt 
nt^t  a  flngulorum  annorom  cofle^is,  fotiDem  abip(b]ureexigeh<K 
acqtUriret/  maaffett&erPofleflbr6e6<iUptef,  DagfeintJut^ioriginarieex 
jutto  citulo  Diefe  ^wp^eit  ge^tt^abe:  ©ajieb  nud^  btefe  Immnoir4r 
*"  mc^texnegli|enciaDomini.  vcJ  remiflione  ejas*  $err0^rei/  fbnftem 
ex  immemohall  pofltflione  libercacis.  toetd^eau*  Eieffett  §^4.  &  feq.. 
ancjeftUrtm  UmffattBcn  pro  iufto  tituloge^attetttoitl);  SJlaajfen  fottfleft 
fblgen  n)fir6e,Daf  ouc^  Det  Adiorti  mucni  ut^t  f  6mie  praEfcrrbittn>et;l?en ; 
^Bami  SemanD  ittao.  ober^o.^a^rettfeinc  Bin§en  beja^kf,  weit  pofico 
illoprincipio,  nurDieExa^ioufuranmiprtnericartim,  nld^  ab«fu- 
.  turarutn  loOrDe  pratfi:ribiret^9tt/  Da  t)0(|  befantett  ^tec^cn^/  quod* . 
8dionimuru}t)o.annispriefcribacur,  cerciflimoindicio,  Daf  tnt)et> 
9tei(^ett  $4llen  md^r  fingolorum  annorum  exa^tiooibas,  pnHnn  if& 
Juri  exigeQdi|>r£fGribi|;et  ttKCl^.. 
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^  «^.  O  B  j.  ( y )  55>of  iin  Unuxti^n  m  l>«f  Poffeflion  «tncr  (bi<^n 
-t^vcp^tCtMm^timOneribus  publicis  flc|  tti^^qualificirenf^ne/ jb 
lD<ni0,  iri^J  WJ  Vafallusfkljul^fr  Poflejljone  UominU  DireiVi  qu^Ufi» 

cirenlan:  ^Sp0berfein(Po^efll')nifl,  ^iflmK^femePrslcnptioo. 

Re9p.  ri)i!^faiini<^ab|i(^en/^(nmmmit  i>et  QuaMdne^ 
Unter^anen  nid^t  compmbie  fepn  foke/  Dof  er  Die  imniunic<lt  mr 
©tenern  Njt^m  f *nne.  €«  ifl  ja  in  Confcffo,  ^ajp  ein  Umert^  juflo 
i&kgiciaiotinilotit^re^i^eitlKiW  ^uetn  acquir  re»  f6nue^  certilfi. 
inoindicio,t>af  au<^{>ieUntert^anenfoi(^p  |»eft^enc»pablc  fe9n. 

Res p.  (a)  ^a^  Simili^  ihtt  Oent  Vafajlo  quadriret  ^itr  giur  ni(^ 
tann  qua  Vafatlus  fon  er  nid^t  ^udlei^  Oominus  Direi^us  fepn,  eben 
fb  tom^,  aH  einllnterf^an  qua  talis  Hf)»s  feale  colle^bndi  etnxr« 
6en  faU/  aber  Exemcionem  a  Senritiis  fan  4ht  VafallQS  $Qt  ttio^  ao> 
quiriren ,  ixvlo  fcH^ttstftdtian att(^ein,UNtert^tt  Exemcionema  C6f« 
ledis  prcfcribiren. 

$.24.  09J'<9)  ^0$  IMe  gon^  Racio  pnefcriptionis  in  \Nent 
negligetitix (>ef!e^/  !»ei<|e^traff«ni(^tge$ent>en8atft>e«;  4mn  allt' 
girtnwrbenfan. 

R  E  s  p-  ( 0  ^^  ^^^^^  *  "^^  ttntergiebt  fi^  gwtwiRig  tentn  Legibas 
Civilibus :  m  f 6nte  ^fo  Cie  Pgena  negligeotiejatTOoflgegentta^^btii 

flatt^aben^ 

U  ^i  ff-aeLegih, 

Resp.  ( 2 )  ©ie  ImmeinoriaHs  Pofleflio  jjriinDet  f[(^  ni<^t  in  fteiii 
JureCivili,  itn^  ift  feine  Poena  neglitienfsp ,  f6ntern.c^  orirrt/i^ 
Diefel(>eau«  Xm  Jure  Natqr*  feibfl,  Jxinn  ttjann  SemrtltD  wn  anfong 
^er  nid^t  cataftrirt  jnjorDen,  unti  aifo  toon  unteticfllc^cU^a&reuberfref 
get»efen;  @o  ifl  b.cr  natflrfi^nSBifligfcit  nidi>t«  gemA^er,  ai^liie^etif 
fnutf>un.q/  bag  Diefrfleni^teuer^  ^ebienten  einen  juftum  titulumg& 
funben,  unb  Diefelbe  fo  n>obl,  al«  teren  Succeffores  bif  ta^ero  ta$ 
©ut^  toegen  einetf  fblc^cn  anCdnsiic^  gefiHtlienen  jufti  TituU  t)on  fticfer 
C^ntribuopn  ^ximirt  bt^en, 

$.  a^.  Obj.  ( 10)  ®af  gleic^wo^l  in  Le.  C.  de  Vntjcrlft»  30.  mnt 
feineC8er)%un9in^teue^@a(^admittirt«)ert)e. 

R  fe  s  p.  €6  fpric^t  tiefer  Textus  latt^&rflcflic^  t>en  eindn^ut^,  »et 
«^  ai\fdndl!(^  ^euerba^r  9en>efiHt,  tuiD  t)on3o,  mi  4o.3a^r«nI)er 
fU^  fife^  gemacpt. 

Vid.fHfr»\,iii, 


k  . 


8.  a6.  0«j.  (11)  J>af  feiiw<Sa<^e,  tt>el^p^blicijurisifl,  «os 
mm  Untertl^e»  aoqniTim  mrben  f  6nne. 

R  E  s  p.  ( I )  €«  fpric^ttiefiarTcxtus  delongi  temporispnefcriptio^ 
-ne,  'maflflfen  e«  ma«  urtbiUige^  wtlre,  t)ag  <i«  ^t^e^^^^Wnnen  lo. 
^iiijKtn,  ob  negGgeotiim  admioiftratorum.  fetne@Ot^r  Deviii^ren 
fotte.  ^  ift  «ber  ^ar  jitft  6le  ^rajje :  Ob  fiM|ane  Res  puWidt  imnie. 
tnoriali  pniJrdKoneflcqtturlrt  n>er&en^  inaa|jen  tvt^  fo  n>etiig  sefidtten 
whrD,  t><»aut^tHn:9{ei<^Rc$]?ridcipi8,Filci,  velBccidir,  4o.ann3« 
wrMcribitt  wtrDm  fan. 

Ug^fin.  C.  de  FtnuL  P£trm.  L/^C.de  Vfitfcr.  30. iam. £. aj. 
fimS.Mth.  QufisAJ^iones<&'c,C.4eSS.Efxt. 

f.  «7.  0«  j.  ( i2)^>a^Die  Exa^io  tributoram  ^Resinefteft- 
mXtKi^j  i»ef<^et>er8a«0e^^rr#itn«nDlafi(;nlan;  RebuMutem 
merae  ficuitotis  non  pne&ribi; 

AUx.peL^.  Ctifii6.n.%%.fi^, 
Wefinb.toHf.'^i.n.i%6  9.7. 
itemConf.^M.n.iii.  ' 

R  E sp.  <  i )  Slnf Die^  5lrt  fj^n  aHe  A^liones  rw  «sene  (acultids; 
ttell  bep  tm  t>omino  ^fle^ety  ut  er  «Klten  wifl,  xiDernk^t;  UnD  nt<^ 
i.beftowenij^erwerDenalie  Adionespnefcribtt.  '  , 

'     R £  8  p.  ( 2 )  Res  merx  ^ulotis  je^n  in  Jure  imbefannt>  itnD  ifi 

■  l^iej^&xpiviiSon  einTnventam  Doilorum«  t)a^romuf  )ufbDer|limhx> 
fucbt  wer&en,  mi  Diejilbe  Dat>ur<!^  m^vny  ^n  wnnen  Diefe  Res 
tnerje  facultatis  mif  iWcperleo^rtiwrllftnDe»  wet&cn:  ( i )  93en  Denen 
^a<b<nv  w^c^e  gar  ni<^t  fomien  Don  «nDem  acquirirt  tt)jrben,  a(« 

?a<ben,  cgjeinen,  ©eben;  ttnbint)ie(toea<^nifln)a^r,  ba|,  warnt 
einer  aucb  tn  ^nbert  3a^n  ni<^  9ela<|t  %^t  ^  IRiemanb  ifetne  Jure 
Prarfcriptionis  m  8#en  wrbietl^en  f6nte;  €^ linnen  aber  ouA  (2) 
Res  mera:  lacultatis  t)on  beiun  ©oi^en  toertlanbenioerben,  toelt^e  ber 
<w\bere  ni<ibt  animo  pofli<iendi  jgebrou^t;  Unb  «ifo  au<^  regularitcr 
*  niAt  prfffcribret,  (utpote  cum  (ine  poflelTione"  noii  procedac 
prsrtcriptio, )'  ober  benwM^  befi^n  unb  pr<efcribiren  fon.  @oI(^<r* 
Seftdt  mm  ij^  s)  ti<Kt  Jus  cundi  per  viam  publiiaai  eine  Rcs 
mer«  facultatis.  tbeil  Idn  Priyatus,  wann  er  au^  ioo.3a^re  fpl<^en 

■  '^SJm  oebraMc^te,  t5cm  QJol<!  fotbanen  viam  cntxiel^cn  fan.  wcft  ber 
■pffyatds  ni^t  animum  poflidcndi,  fed  via  jlta,  tatKjuam  Jurc.Com* 

GDani»  utendi ,  ^t ; 

'   Li.f,deVia.piiH.&kh.puhlrefic. 

■  •  Bbb  bb  -    9HJann 
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.'  «ffiami'  uiitfl-eeffen  ofcer  Oer  Privatas  «efencXBeg  einiie^nk  feiMmfhit^ 
vmdicireu,  un&t)en|ell)eni«Slcfernwfc^en»wite,.fo  mxt>itt0ktiiffit 
Rem  mera  facultatis  beJNl^en,  imt,  *n>ie  «Ue  on&ere  Jur»  puWici, 

.  I^rsfcribiren^' 
•    ^  W.  fitpr.  §29. 

:..  ©leid^e  Q5e»ant>nftg  ^at  e*  (f)  wcmn  3enw»ife  icx».  go^  ^.«tt 
^inem  0«  ^er  ge^olet ^  oDec  gemft&lcn  Htte,  ^k^«  i(l  un^eitig.eiBe 
«s^  mer»  facultatis ,  wi&  f an  &er  ^t«»et  olker  SKWIer  f eine  Poffeffioa 

/iJa^er  all^iren,  weil.  cr  i>i&^emleiBen  aniinram  poiffidendi^a^^ 

iwn:  nad^&ema^lenDemUntert^anenfrepgeflmiDentwt^  xwDer^nwtei 

au  gel^.  .^mi  abttUcr  Untert^ianOer^nx^^ier^olenlDolte,  ta 

^ .     ^rauer  aber  DorseSen  proteftirte,  ttnt>  jener  bep  Dew  3«m«9  acoai. 

.    "     .tefeirtey  fe  fdngt  &er  ^rauer  tmc^  Diefe  HroWbition  «n/  eine  Podes. 

{.;fion  -ju  erl4j^,  uoD  fan  feiiffe  rem  roer»  £^iiltatis  proj^do  ime 
jJWBfcribiren.  UnD  iu  Diefer  @attun§  Rer^  inerse  &cuIwb  j^^ 
\y)  *ud^  &<»^  Jus  coUettandi,  wetd^e^  eiti  Jus  pviblicD;n#,  xtwfton 
"*  tie  UfttertlNwn  regnlarite»  fk^Hi^r  exriiMren  .f6nnen,  ob  fit  fd^ 
in  ttielen  ^al^ren  nic^ijpn  coUedirt.wor&en,.  fea^ro  resfu/ariter  bie 
Pradcriptio  aH^er  cefliret    <5Sann.«ber  gUid^too^  eiti<>tet  anjjerer 

,-U«^«l^tbi»w^Nifa»9  ^rW«^  l"»«»«n't^  ^^«.''P»^^^ 

.  mqriaU  Teinpore.befeflien  ^^^  #  f^  t&^ttt  er  animun»  pofltdendi  ^ 
Un,  unt)  fic^  Da&urc^  ad  PraEfcriptioneiB  qaalificirjn,  Da^eo  £k«m 

:  (^).^ic^^c)^of^  ^bfl  bamit  eitiflimmen,  quodrebusaieEsAcukaas 

.|»r«rcribi  pofiic,  fi  ex  exejFOicto  talis  faeulsatis  ]tts  .Aliquqd  priatur. 
Vid,Schmf.Ctni.i.€.esMi(>%4. 

'  .         .  hispoj^rimoniali^us^i . 

NlfqATDR :  quia  i'n  L.  i.  C\  de  /fr/,  quinmt.  Si.  &  in  ti  $,  €.  dt 
Mttn.patr:  in  genere  dieitar,  quod  huinerQS  fiberorum  non 

739'  ▼ciro.   •■    ■  ^    j._ ■  *  y  ■.■.,.*  ,  , 

O  B  s  T.  Z.  ^4.  C,  //^  D^Ti^.  tibi  peciiribrtes  pfbjiftir  numerum  la.     | 
liberorum  honoratiflrma  munerUm  quiete  donantur.  'Hoc  ergo    h 
(i)  in  fivorem,Dccurionum  in  rpec^e receptum  efh    Sed  &  (i)     ; 
hacc  exemtio  iaitem  d&  perfonaUbu^  mtelligenda  eft,  ex  rattone 
privilegii,  quxineocooMitl)  uteo  mdius  vacarepofliteducatio- 

'  Hbus  muiienbus. 


De  VACArfoNE  Et  fixicuSAT.  MvNEfe.  Et  De  Jur  Immunit.  ^4^    . 

.  ]t&sp.  (tidem  taiuuin  loquinir  de  perronaiibus,  tum  propte&  verba : 

*  effinpn  ab, ^mtfkHS  fffuneiikus^  ttini  ob  ratioflem  adiedam :  pn^pter 
'  /^x^r^;4r^tf/;p?f^i«;.educatiQ<aMemiUaialteio  iinpfiditur pdrmunet). 

perrooaliaj- aatt  v«ro-pr«ftaQ4o  realia^ 
LiB.    L.   TiT.  VII. 

.        DE    LEGATIONIBUS. 

i^.h  QHtnam  Leg^tos  miuere  fq 

Rfisj^.  Omfiesjiu^miineft  de  Uj^s  .privatia  nego^is  fuiricios  privaXiiw/;  .^:  ^ 
coa  mittere  fK^uec:  Jure  Civiii  e»am  civttdtes  munici.pales7f  •-  ki^. 
I^omam  Legatos  miciebant»  qui  certis  priviiegiis  ucebanturi   de f^**^ 
quibus  h.  t.  pnecipue  agitur.  , 

^  D^ne^CKiis  totiiMs.reif>i^licenen>oiegacos«9ittiCf  «liiiis,  cujua      ■  ^.^ 
cjOt.Mdjefia!'^    Atqtie.hincdetiegociis  l«Qperii».lm|>er9Cori  &  Sta« 

•  tU>us9  .iu^  iegationi^»  cQmpecic ».  l}n:P,4r^  fur.p^U.  €.23*  & unicui- 
^  4^eStacuum  de  fuiteiyricorii  negotiis.  l^d.  de  ^.pu^L  Ubitamen 
\  _  oene  notandum»  civitatum  Legatos  non  dici  ©efatiDtett/  fed^o^ 

fd^itfi^nr    in  CapUukii(me  mvi^mm  caucum  eft  Legatis  Ele^orum». 
Quod  Reg^m  Lejgatis  a^quiparari  debeanc.  '        ;  * 

-Qy..  IL  (^(fi^jwtjitjm 

fmiiimomaeorumConfipAt^ 

RESPONjiONis  locb  verba  On.  Parentis  ex  DifpuL  /.  deteffttoLaut^  ^^1 
fandf^^WZ  refiaram  ?,  Gtoi  4.1^  $.  u  id  Kibi^ic  Juri  Gentium7^A  va*. 
vpluotario,  quoH  fecundjirium  VAiigo  vocaiu,    Atqui  parum  prse-/****      - 
M\i  babicuri  fi^iM  ^figaci  ab  eo  iure«  quo  iiberi  populi  &  iummi 
'Prihcipes  hon  x>biigancur;  ,atque  ica  fruftra  Legaci  apud  hujus^ 
modl  Principes  ad  hujus  Jurts  autoritatem  provocarent.  "  Cum 
enim  ilii  nemiifem  in  cerris  iitpcxiorem»  feq  folilm  Deumreco- 
,  gno^an(>  non  poiTunc  humanarum  gencium  ^es  eos  cenere»  hec 
adco  gences*  qt^s.  fuperiores  xibn  ru»t«  )us  ipds  dar^  vei  dic^e. 
(^iri  Xummi  Principes  hujus  fecundarii  Gemium  Juris  capitaia^ 
V  fuis  terris  mucare^  iisque,  uti  aliis  juribuspoiitivis»  uc  vocanc,  de- 
rogare  poiHinc»  &  derogant  quocidie  in.illisafcicuiis,  dequibus 
lijitofxUt.  Inft.de  Rer.  div. z^\t\\r. 

^  Itaque  ab  ajtjsrius,  anguftioris  Juris  reverentia  pecenda  e(^Le-. 
g^^^torum.  incer  hgftes  lecupcas ;  alaf  e^  nimirum»  ^^ood  abip(a,  na«- 
tura  ejusque  Aucore  fdncicum  eft.     '  Difllc^iKibus  namqjue  belLo, 
j     •  Bbb  \}Q  %  po-. 


74*  LiB.  L.    TiT.  VIL 


yopulis  cuique  parti  natura  permi0unT  eftv    oblatt  TatisfiilfOfie 
beilum  finire ;    Ergo  &  eadem  naturs?  lege  ciDfm  lectmnke  l^cos 
mi^ere*  finequibusoflfenri  ^isdacio  neqmfc    QtnV&oc  ipfo»  dum 
(^itur  ftttisfadto,  definic  iniuria»  defintt  ffoitis&beimm,  quod 
luftum  non  eft,  nifi  ad  reparto^onemtDfiirisrgeracQfr;  beHi  auKm 
)ure  ceflaotCf  ceflat  Isedetidi  licentia, j&  JQS  hoftis  in  legatum  pa« 
cis  caufa  miflum;'   Et  licer  forte  non  iltico  de  condttionibus  pjcis 
conveniant»  tameuv  dum  infufpenfoefttransaAio»  fufpendi  intfr. 
rim  quoquejus  bellr  in  Legatum»  de  trans»^one  a^ntem  neceA 
eft;  nam  alias  adhuc  omnis  compoiren^  pact»  ratfo-colleie<- 
tur,  fi  hic  ipfe  trattatus  notT  eflet  in  tuco:  i^iiiper  vero  earsKbv 
fine  ^ua  id»  quodnacura  conceflbm  vei  confticucumeftt  cxpediri 
oequitf  a  natura  &  ipfa  fit*  necefle  eft.    Optjme  Legati  Romaiu 
ad  6ofroem,  Kegem  Perfarum:  Si»  in^^imt^  cmanfes  n$mfMm 
ienvfnir^s.  imfinitumomninohelhim,i£et$    idvfr^^fifinembMin- 
rnm  nwefl^  eoMnpiiiosdefi^tubminumac  naiurse^ji^eeptmefh 
Frocop.llik  2.  de  Bell  Perf.    Nam  &  dire^o  equidem  ad  humanc 
Ibctetatis  deftrui^ionem  pertinet,  eam  rebus  humanis  impom  ne- 
ceflitacem»  utcumdiflenHoaMquainterdueapopufosMitur*  ncm- 
quam  debellatum  videri  poflett  nifi  cum  internecioneritenusvel 
«nusque  pmisj    Atqu^  ica  Veterea  quoque  Divino  jurt  id  ad» 
fcripiere,  uti  Cic.  Orai.  de  Harufp.  Refp.  circa  med.  fns  Jegoiormni 
air»  cum  bominum  frdfidio  munuum%  ium  eiiam  NB.dsvinopere^e 
va/laium. 

Hinc  Romant  ipfos  Deos  immortales  kuius  fan^liflhns?  legis  fua^ 

'*  &  violatorum  Legatorum  vindices  acerrimos  cfle  crediderunt« 
Vid.  Arum^  Difiurf.Acad.  29.  concI.it.  Kirchner/deLifgat.Mb.t.e.1. 

.  0.53.  Qua  fiducia  ere<9us  Coflusg  Tribunus  miiitum,  confpe6k> 
Larte  Tolumnioj  Rege  Vejenti^mt  Romanos,  quonnnLegati  oc« 
tifiejusjuflu  fuerahd»,  in  firath^oacMter  urgente,  Hicriney  inquit» 
eft  rupior  f(Bderis  bumani  vtolatorque  gentium juris  ?  ^am  ego  hanc 
maSatam  vi3imam  (fimodofanSiquicqttaminterris  eJJeDii  votum) 
legatorum  manibus  dabo.  Nee  fefellit  eventus,  fed  ciefo  Rege  alte- 
ra-  a  Romulo  opima  fpolia  Jovt  Feretrio  cuiit,  ^iv  HL^^cap.  19.  j^ 
20.  Nec  aliam  ob  caufam  everfas  e(?e  Achenas,  quam  quia  fo 
impiaverant  nece  Legatorum  l^erficorum,  creditum  tum  fmfle  ap* 
paret  ex  Herod.  lib.j.  n.  iSr-  Iti  pleromque  vtdemus  inaufpicato 
prvlii  exitu»  ftragibus,  excidits  litatum  fuifle  Legc^torura  mani- 
MI8.    Haud  i^vi  indicio»  ab  ipfo  Deo »  cui  adeo  res  ea  cui«  efi 
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Ikncfcatn  efle  &  toi  triftiflitiri^  eventibus  &ncm  (ecuntatem  Lega* 
torum^  tJtt^ex  hal:  caufa  Theliaili  afar  AlexfiftirQ  Magnoy  Cur$r 
m.  4*  M^  9^:  Veneta  s^Catkxe\  Cef.  deSell.  GaiLliki.  cafr.  ^  Am- 
iBOtitctf  a^Syri  a  bavrdev  ^.  &m*  la  &  ti««  Arabes  ab  Herodew.  J#* 
fipb.  Anii^.  Mr.  i  ^  cap^y.  &  S-  Alexandri  Sevori  exefcitu»  a  Fenis» 
lhr9diM.bkfi,caft.4^  Sv^oneaQippatfiaRefoiid,  Le^toDanicob 
0  Gocricg  ftu  Gorefiredo  Rege  Daniae'»  viAi  &  csii  funt,  •Sk.r. 
^  Grmnnh  ^.  Danjik,  g.  nit^^  €t0  Z«am.  M]^.  JV^ir^  tih^^  niprhic^ 
Sveonea  vanat*  k&i  fpeciar  cfereitdati.  qitt  dtemde  addit»  Mif  e£0 
cewfewumeum^  adeojuns  gemium  &sM»af  vet  MiCQS  vefnegfigemes 
jmjje  Svedoj,  uf  tegaium  >ex  fih  centemtu  per  infidias  trucidarenen 
Sed  Si  alia  paflim  triftiiiiroi  extriua  exetnpia.  Conf.  Flut,  in.  Pe/ep.c. 
pen.  &ulL&  €6rfK  Nep  in Fe/op.  c^  ^^  A t  vix  uljtf xiccurrunt.  quifeui 
a^.vioiatoruin  pardbns  fte^erift  pra^Ui  ex  haacaufainiti  vi£loria.  Jori 
igitur  Gentiutiif  pritnafvotribuiinusrmeritoLegatorum  randimoiii^ 
tm »  atque  ideo  fmnmos  quoque  Principes  eelege  teneri»  metiien» 
^^tnque  ipfis  eile  eiua  vioKrrvrndi^am  ultricesq^iediilEisaflerimus^ 

'Qy^  l\h  An  Legati ^^ttd  Principemy   adqHemmtfj^ 
funt^exdeit^avelcontra£iticonvenirif^^ 

EegafUifliixiey  &  morefuo  perquam  iblide*  exinttmisJurisGen- 
tium  vtfceribus.hanc  inareriatn  eruit  Oominus  Parens  inDi^u^ 
taiione  deLegeioSenBo^  non  itnpuni.    Eo  gt^tiorem  i^m  me  bene« 
volo  Le^m/w^urumfpero,  u  integramhujusqua^ftionistrj^acio* 
nem  ex  illa  Drfputauoheexhibcfero»  qaomagis  ea  npper  intt rduos 
Sotenciflimos  R^e^  vemilata  fuit.    Itar  vero  diflerit  Dn»  Parena;  ^ 
$•  L    Hcc  queriliOf  inprimis  raciQne  delidtorum  &  pGenarumi 
fecentioribus  fecuris  icerrime  agitata  fyic»  adeo,  utilli  fententirt 
quod  LegJti  in  loco»  ubidegunt.  fbrum  fi>rtiantur«  quscapud  ve« 
texns  excfa  controverfiam  fuiCf  prolixus  tro^Mus  noftra  memoriA  ^ 
^    oppoiitua  lit  fub  ticulo :    Memoires  toucbani  les Amhajfadeurs  &U$ 
Minifitu  puilics^  pnr  L  M.  F.  avec  des  refieuwns  faiies  fir  eux&c 
.  In  quam  v^rias  vero  ^tentias  iverinc  autoreSi  pluribus  referunt 
Groi. 4eJ.BeU&  Pac.cap. iR.§. 4*    Zoucbeux  traS.  de  Legat.  delimf^ 
jud^^cap.  I M2. 1 3*  Perez.  C.  de legation.  n.it. &c. 

Sl  II;  1n hac vero<^ua^iooeinprimisdi(cemendnm eft id»  quod 
Ipnerofitacist  humantt.)tis«  •ucprudentifl^t  &  ids  quod  juris  eft, 
Qenerofi  ac  nMgnanimi  Principisindiciutneft»  fiis  Legatumy  quifa- 
cieoifuiPrincipi^  vetttriiaiagoqjMedam  ejus  reierc»  cum  ipfeeura 

Bbbbb  3      ^  pttr 
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p%m\re  poflet»  ad  PriAdpem  ac  Doipiimm.ejus  remitttt»  jatqoe  m 
in  caiifa  yindi£>s  jure  ac  jpoteftace  :Ala  cedit.    Ec  <eD  :i08gis  iau« 
^landum  eft  hoc  confilium  r~q«od  eo  Brinci|}es  «d  mucua  luim^ni' . 
tmim  ofiicia  cukumque  pravocancur^  magis^ueadeo  ^tkai  mo* 
deracione,  quam')ure&: arniiftcefCant.    ^jdd&frudentix  quoqiie 
id  eft  (spinime^  ii  pocentiflimi  fioftfStCaufamque^im^adeiidi  c»> 
cumfpicientis  Legacus  ilci  Ot  VindfjRam  potius  difllmulet.  velad. 
Dominum  Legati  rejiciai;*    x)uani.Rempui9Jicam  in  diicrinHsn^ddu- 
'   cac/    Atque  ica  plurimafunCfeximpJa  Re^m  ac  Priivcipum,    qoi^ 
Jjegatos  a  puhiicis  acrocibusque  Jleliclis  impuned  <iimiferum  ad 
eorumPriRcipem»  «t  EJifabeth»,  Regmai  Anglic,  &c-  ZQUcb.i. 
iir/f3.uip*s*  ^yum  (ui  Aur.BuilDifi.i*itb.Mu  IndeveroruHateflas 
efficicur ,  ^eos  ad  dimittendos  hos  Legatos^Hirc  oWigatas  feifleu 

§.  11 L  De  Jure  vel*o  Gemtumt  primawo  -irMivram^  eiusqtfe  «- 
tione  fi  qusratur»  exiftimamus  omninov  Lepcos  non  ede  exem- 
eos  a  Jurisd.iSione  ac  poceftate  ejus  Prtndpis,  ad  queoi  mi^fiiat^ 
adeoque  (i  ibi  v^J  delinquutu  vel  comrahunt ,  ibi  ceii  in  ioco  «leii^ 
v^  concradus  forum.eos  nancifcr^  nec^  huc  J41S  jllud  Genrium  & 
Legacorjjm  fanflimoniam  percinere  po.0c.  Quod^  jnpiim|95ie€fe« 
iidis  paulo  plenius  nunc  oftendemus.  '-    .  .     -    ' 

§.  IV.    Primum  igitur  j>ro  cefto  indubitat^ue  teoendunij^* 
quod  Jure  Nacune  fumma  oujusque  tcrritorii  poceftas  U  extefidac- 
ad  omniaf  qus  funt  &  qUee^fiunt  \1A  eo  territorio.  -  Conftat  eiitis, 
fummam  illam  &  al)folutam  humam  generis  poteftatem  10  hanc 
cerram,  unde  nihil^  quod  nonexccdit  modum  humanum,  exce-^* 
ptiimefl,  non  numero  hominum,  fed  cerrarum  £nit]^aiii'plures- 
civicates  ita  diviftm  efte,"ut  ntm  certis  hominum  ca&iiftus»  fed 
unice  cerricorii  ^egionibus  definiaturi  -nec  alicer  dennitl  posOc- 
Harc  igiturfumma  civjtatis  pbteftas  cantundem  inci^a ^ius  fines  vi- 
'  jec  ac  cocius  humani  generis  in  univerfam  cerratll:  qiiiahihH  aKud 
iHaeft,  quam  ipfoiW»  humani  generis  fumffea  poteft(i$^  fai  pUsres ' 
ciVitates  diftinfta,  &  tttjus(|iJe  ciVicacis  finibus*'tir€umibripta^. 
''\  V.    Hac  igitur  naturvjli-  racione  hoc  p*ane  evr^uffl  "eft  pro 
fumma  civitacU  poteftate,  ,quod,  ut  bquuntur,  fuftd)atatnd.ubieft 
intentio  e)usinomnia,  que  territbtio  cominentur,  A)que  &  in 
Ijej5at*)s,  nifi  hos  alio  Jure  Natu^rali  inde  exemcc^  ex  a^iverfo  prb- 
betur      Non  ergb^rt^bandunvnUliteft*  Legdtos  ^uo^ue  fubefie; 
poteftati  ejn^  tcrritorii^*ubi  legacionis  c^ufa  morentdr  ;^  ( id  enim 
ii^  ipfa  c^rtririma  ra^idiie  natui^ali  fatis  fundaram  :d|)  4bd  ecomra^ 


riot  LegatorurHexemtioprobanda  venit,  fli  quidera  ex  Jure  Gen- 
siuoJOTiBMriot  qoofidafumn>iPri^^  .' 

§.  yL    Adf  huius  autem  rci  J3robacionem  nihil  aliud  offertufr  , 

.civiam.iira.^Legaiorum  ian^imoiua  haflenus  cxpofita. .  Et  c|ua  ta- 

^nen  nihil  minus  iequiturt "quam  exemdo  a  jurisdi(5tione  loci ,  ubi 

funt:,min  &  Tribuni  P)|bis»  ahique  Romx  Ma^iftratus,    icd  & 

'Sacei^otes  £uefe  iandli^    neic  tamen  idco  exemti  imperio:    nec 

^M^94^?"^  cpmfnune  Jubet  landimonia  rei»  &excmcio  afumma 

pbteltatei 

.  $•  VIL    Nec  ianiti  c&ciHituf ,  qui  a  Juris  c^ecutjone  immuiies 
.  funt  j  Ctd  qui  ab  injuriis  dei^nfi,  Li.prhc.  ffl  delier.  diiK  Et  pne- 
^ltat  lis  h^ec  fani^l^imonia  prs^lldium  contra  injurias  •  non  contra  jus : 
jieque enimTanftimoniadeliilis tribui •  ncque ex  deli(5to  jusfacro- 
!ylan<ftutn,  j^x'irapuro6cruninafci  poteft;   ^  '    .        . 

"     j^TlXl    Sed,  ucc  Jqs  (Sentium  hoc  agit,  ut  Leg^tis  facin6rurti 
licehuff.detur»  verUntt  ne  afiis  irt  Fpfos^    ut  fanmtate  foa  fecuri 
^fint,  aonutimpunes:.  qux  adco  invicem  pugnanti^  ut  impuniu-  <, 
tem'  fceFerum  facere  nbn  &t  fuUiSlimonia  >  fedf  fumma  pro^nitas^ 

$.  IX.'    Ideni  oilehditur  cx  eOi  quodian^um  idera  fit  ac  bvi- 
olabile  9  violit  autem  •  qui  in^uriam  &  cotim  ]us  facit,    non  qui: 
'  )us  i{^um »    ^oenamque  co  dcbitam  exequitur :    juris  enim  execu- ' 
.  tio  mifiam  iniuriam  h<ibet,  Lih.  i^$.  i^jfJe  lf7jur.    £t  qui  crimini$  - 
^  aliquenj  poffulat »  &  condemnat , . quin  &  qui  exequitur.  lcge  agi t, 
'X.2.§.  6*^^^ Orig.jfur. Livjih.  z6.cap,.  i6.  ibi :  Lifforviroforsi  virgar 
]aide9   .&  in  eunf^frimum  kgf  age^    direflo  autem  &  quam  maxi^  ^ 
,i[)e  pugnant  >  Jege ^re^ .&  jus  violare  ^    fegis  a6!io,    &  e}us  vio- 
jatio»  ,  Viblare  a  y\h  violeiicia  dicitur,    uti  Graecis  &a|^ii^,  ditl 
rV  C«^>    unde  CiW  viokntum  fignificat.^    Igitur  JusGentium, 
^dum  iantum  violari  Legatos  prohibet,  vjm  injuftanj^    in)utias  ac 
Violentias  a  ^pidliiHis  eprum  ^olituf »    non  autem  juris  executio- 
nes,    poenasquelegedebitas«    impeditr 

§,  X. ,  JSTeqOe  vero  fandliflimi  hujus  Jurisr  ejusqu6  Autoris  Dei 
mens  atque  fententia  fuit  •  iceieribus  pattocinari ,  prae/idium  dare 
xnachinandi  in  Principem  &  Kempubl.  Isdendi  ac  violandi  cives» 
eorumque  conjuges ,.  liberos  &c.  denique  ita  inviolabiies  Legatos 
proeftarej^  lit  omnia  ijifi  vioIare^|>osIiot,  fublaco  itl  terris  illispQens^ 
fiietii»  &nefiiinipermiiro  in-eosiudicio,  qumn  ipfi  partisfsfshofti. 
$.  XL  Sed  &  tota  ratio,  qua  cohilitutum  e(]t  JureKaturas  hoc 
antnifflencum  legttis»  in  uQiverfum  p^tus  ceilat  in  deli^ ;    ae- 


rs^ 


LiB.  L;TiT.  VII 


queeniiilipaci  ficiendser»  foedexibus  pdngendis,  aliisqoen^Ddif 
interventu  Legator»ni  gerendis  qiUcquam  officit,  quodipiSiinpii* 
ne  delfnquere  nequeanc^  nti  ofliceret  >  fi  hoftium  loco  eCreor.* 
mtti  hic  tnetus  •  n^  ut  hoftes  hoffcilia  pati^ntur ,  fxcludefetomneiti 
commeandi  facultatem,  non  vero  metua  deliiSta  haud  impune  fe« 
rendi  *  flagicia  enim  evitare^  eoiiim  «rbitrri  eft ;  vim  noftileob 
noQjeft»  nifi  Lege  Naturoe  illa  &n(fle  prphibifa  iit.  Igrtor,  ceflan- 
teindeliilis,  utA7&Mi%&i:  hv^jns  Juxi^t^fmhitfy  fosipiiiiii 

olane  ceflatt />irr  jiFir&. 

$.  XII.  Et  pum  hrc  fecurttas  1h  belio  8c  inter  hofiies  Legscis 
.ut  fingulare  beoeiBcium  Jure  Natur^  datum  ilt»  x:onftatj  benefieia 
deJinquentibusAondarj  :eaenimeftnanini  beneficiorumttitprotn^ 
ritisaeiitur;  .&  pFoindecum  eispugnat,  deberi  detinqueDtibQSi 
L.  1.$  i.jfMSCf,  VeUfij.  ^cnefiOJ  ergo  hujus  ratio  :rn  to  eft,  dt 
de  pubiica.faLutedtra^m0sxtrti,  jnonuttlelinqtfentes  iin|nines  fiar. 

%  XIII.    Scd  nec  plus  L^atis  ex  hoc  iingulart  Jure  Getmtun 
Sn  bello  .&  inter  hoftes  f ribui  pot^,  ^u«m  Jure  Communi  in  pa- 
ceintfiramicosf|^fiS:icompetit    Atquiinpacfi&ipter^mrcQsnmti 
Jure  Ngtura?  fpecialiter  de  jL^gails  coxlftltutun)  iipparfet»  nec  ton« 
Aituti  aliquid  necefie  Jfuitvcum  Jure  Communi  omn^  hcfttdneti 
primi  quoque,  tunc  tuti  <&  mviolabiies  fint»  Legads  veroeoden 
jureipfii4  .qu?iisco[ha?ret»  itigmais  fufi:eptique  muneris  ratio^  nbs- 
queipeciali  priviregionatur^f  jutialiisindignttate  co.-iUtutis»  pro 
e'rus  modo  fecurUwm  majforem ,    magisque  inyibUbilem  prcttet 
Qgpd  igktif  Legwi&  jn^ceapud  amicos  non  cbncedittir,  tncrttb 
mrnus  iis  in  beUo^yHid  hoftes  deberi  potefl^  hac  enim  Ntturfc 
I^ge  id  ipfum  agrnir»  ucLe^ati$inccrnoft&sr|tij:apafdsreftitu^tufi 
ivi  ar^uit  Cic  Qrat.  %.  in  Vttr.  ubi  ait»  tam  venerabile  &fan^a 
eil^  Legdtorum  jnomjen,  ut  mn  mdp  mnfbmruinjuraji4& 
ftium  f0t0  inf$lume  verfetur.    Ergo  iistantum  incoluttiiras  &  ^Op 
rius  eadem  jn  belio  competit,  ac  incer  fQcios'^  amicto  in  pace: 
non  vero  impunita^,    qua&  ne  quidem  m  pacc.  - 

%  XIV.  PorrojiJspuniendideli6laacflagitia»Tion€Sftproprhiili 
velbellovel  paci,  fedutriquetemporicommune.  AthocJusGefi- 
tiumfingulare,  qjao  de  Lfegatorum  tati^monia  aginir,  tietfislpecia- 
liter.pro{pexit,  tie<iffferiisiifatedefldihoftislicentia.  qu*i;uptoaf- 
mis  focietatis  vincuio»  invafutt»  ad  Legatos  extehdacur.  De  altti 
veroi  qu»  bellopaciquecoiamuftiafunt,  fingolafealiquidinperfo' 
ols  LegsrcorumNaturt  Legibiis  conftitucumdfe,  «ftendin^quib  ' 
.  '  f  XV. 
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S^  XV.  Qm  vero  fierec.  ut  Principis  rutntna  poteftss ,  cui  ante 
adventum  legati  nihil  in  cerritprio ejus  exerotum  fuit»  imminui 
poiretingreuuextranei»  cui  nihil  meojuriseft.  Quaitefh  ratione  ilfa 
iex;  qux  Legacos  non  nifi  ad  pacem  foederaque  facienda  fan^pg 
fectt  i  ad  fliigitiorum  licentiam  pejrtinere  poteft  i  DeKnquendoenitii 
necintramiindatiiineSf  nep  Legstus  eft. 

§,  XVk  Quin  ipfi  PrincipeSt  c^uob  Legatirepracfcnttnt»  fiextrt 
ruiim  in  alieno  territorio morantun  non  effijgiunt  piane autoritatem 
territorii »  in  quoliint  $:  (etfi,  ii  irreverenter  Princeps  territorii  tantt 
hofpitis  majefl^tem  haberet.  fuxdetraheret»)nedtim  Legati.  Quod 
vero  Aii.Genf,&Zoucbeusd.jrsS  r^.4>plustribuuntLegatdt  quam 
ipfiPrincipi  mittentif  imaginiacumbra^.  quamcorpori,  eonihil 
plane  abfordius  videri  poteft;  cum-  Legatus  nihil  juris»  dignitatis» 
landimonia^ue  habeatt  nifi  a  conceQjooe  fut  Principis* 

%.  X  V I L  Neque  vero  poteft  in  eodem  cerritorio  nifi  una  efie 
fumma  poteftas,  (ive  oni  perfons»  five  pluribusinharrens.  Igitur  ' 
Rext  quiinalienoterritonomoratur»  velibi  efturRexcumfumma 
Ipoteftate»  vel  ut  privams^  NoniHud»  quia  prsier  fummam  ejiia 
territorii  poteftatem  alia  adhuc  in  eoeuetuimiiia  pmeftjs;  quc 
fecum  pugnant»  hocmagis»  quodnaturali-rationecivitates»  earuofK 
quefummaspoteftates  finibus  territorii  concIuG»  effe»  oftenfumfit 
Jkpr.  %.  4«  Quae  vero  Zoucbemd.  cap.\.  de  Proconfulet  qui  ur^e 
egreffus  ea»  qux  voluntarir  iurisdiAionis  funtf  ftatim  exercere 
poceftf  proiixe  diflerit »  nihil  equidem  huc  factunt;  prseterquam 
enini »  quod  iuris  illa  civilis  capita  fint»  &  Proconful  hacc  luia  intm 
fiaesImperii&e)Usnom>neperegerit;  exeoquoaue,  quodtantum 
inc^kuOs  voIuntar|siurisdiAi6nis»&foliPrQcon(i)ii»  non  aliis»  pci^ 
'  mifTa  fiierint »  fingulariter  ita  arbi trio  Legum  civilium  ftavuta  ^a  efle» 
facile  apparet 

%.  XUX.  Neque  unquam  de  eo  apud  veteres  dubitattfm  fuifTe» 
ullibiinvenitur:  equidem>  cUmTheodahatus»  Gothorum  Rex»  iil- 
crepationibus  Legatorum  Jufiinianioifenfus»  in&ciem  iisdiceret: 
Tilmdiu  legai0s  dignitatemfuafnretinere^  quoadipfiju^eieiationisoffi^ 
cia  ohfervarent^ .  At  fi  Regem  ctmtumelia  affecef^int ,  vei  aduiterium 
commiferint »  occidipojfe :  Legitus  nihil  excepit  ratione  fori »  fed 
itegavHf  Legatrspercujiodias^  qwbusfeptifint^  relinquipeccandiocca^ 
fionem »  apud  Procop.de  Beli.  Gotb:iw.  i  .foi.  m.  15. 

Ccc  cc  §.XIX.  , 
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$.  X^X.  Ec  Legati  Achenienfiufn  #,  €nm  a  Lacedsmomis  qiiafi 

confciiinvafidms,  <jirafii  Sphodria»  fccerar,  campfrefH^nfitnviffco- 

'  la  conjicerentOT,  nihil  eonquefti  fuhc  cie  privilegio 'Lcgatofunu 

'\         ied  de  caiifa  ip&  refppnderunt»  &  fe  oinnittm  ignarosefle  teftad, 

•      atque  ita  dimifll  fwnt .  Xtnopb.  Rrr.  Qntcar.  lik.  5.  fnLm*  388-    Et 

fruftra  eft  •  quod  Zoucbeus  ait,  vkleii  ep&  Aon  ad  LacedaBnKmiOs,(ed 

-  ad  aiios  ablega-wos  fuiile.  Nam  Aec  quicqtmrt^lMi)Us  rbi  dicinir,  & 
aptidLacedsemoflio»  comtiyorati  fijnt;  &  Jtcet  td  ita  ei&t,  iitamen 
in  loco,  v\n  tranfeunr  r  convei»ri  poflrnt,  cnm  ubiqoe  apud 
amicos^ire  fan^  fintt  nedum  apitd  hoftes  potenmt.  de  'quo>^. 
Denique  noi^  modo  cuftodia  detenti»  fcd  &  in  viacuki  cooiedi 
dictintur, 

.§^XX.  ItaLqfmp&ceniVcumVerrcS,'  Legacu^sAoiTianofiiiir»  prf- 
Itiarii  civis  &iiam  ad  ftuprum  vi  ahducere  tenCafef ,  coffrcionembp 
ta confenferanc,  fibi  >us  eft  Legatr  capictyii  ac  pumendv  necRo» 
manos  id  imOTobattnros efle.  lca enim referc  Ch.L  V€rriniii(^^. 
'  conclufum  ao  oirinibus  fuifie;  Nan  effe  iheHundum  i  fi  Ltga^  nefa* 
titemfcehs  Lampfaeeni  ut$i  vf  manuqae  ejfcnp,  ns  Senaius  Popukss fue 
s  Ji«  in  eam  civita$em  animadvertendum  putaret.  QmdfibHjure  Le^ati 
JP«  R.  mficiQS  natimestftse  exteras  uterenturf  ut  pudicitiamlibtrwtm 

-  feroare  ak  eort^  /iiidine  mam  non  Jiceret ,  qttidvbeffeperpitifmius^ 
^uam  in  tania^vi  atqtte  acerbttau  verfari.  Adao  verol  id  oon  im* 
probaruncRomani,  ucCfcerode  hocquoqueerimtneVerremde* 
jnde  accufaveriti  &  Lsm  p&cenos,  qui  precibus  Romanorom  d viuin 
TiAieumdemiiier^nc,  publicedepr«dicaverhf. 

S/XXL    Maximis  quoqus  ftudiis  agitaca  eft  lisitla  in  Ai^li^t 
ubiScotorum  Reginae  Legatus»  Roirenfi^Epifcopus»  m  Regitum 
£li(abetham  impie  machinatuSf    rebeJliumque  nefariis  confiiiisr 
immixtus «  indeque  ifitefrogacus,  etfi  fatis  impudenfer  tontende- 
xett  r/ttionesmn  alterii  qtsumfuo  Vrincipi  reddendas  effe\  Cambd. 
tiift. Elifpart.  liadan.  1 571.  p^  2^7.  tamen  capcus,  &  in  inlulam 
Eliam  deve<^Qs  eft:  tum  veroConfilioJfCtorum  publice  h^bito,  ac       \ 
.    re  perpenfa  •  ex  eorum  fentent ia  ei , .  acricer  aote  objurgato»  refpoo-       \ 
fum  eft :  Nm  amplius  eum  pro  Legato  agnofcendum ,  fed  u$ pemiciofi     <| 
meritumma/emuiiandumejfe.    Inde  in  arce  Londinenfi  ardiffime 
cuftoditus,  adep  judicinm  Regin^  fubiit,  ut  adNarticulosquoque&      '] 
omnia » qiis  rogatus  fuit»  refponderic ,  Cambd^.  d.  loc.  p.  zick  ziu 
saa»  ut  fruftraomninohic  inbc  eiTugia  ^Mibri  ^.  rm^ 

_  $.xxir 
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%.  XXII.   Idem  2o«cA/w fjcetuf  ♦  HifpaniLeg^tuin,  inAngltat 

sEpifcoj^fi}  Aqoiiiinum,  eo,  quodlcalum»  <]ui  in  altermnbombdr^ 

dul^m  4Ji(]>|o(^rats  in  9^d66  jpfius  AigienceRi  ^lam  efni^flec,  xlofntr 

^  concturum»  &  interrogaitionibusfubdituni,  atqueadeojqdiciofub^ 

jejflum  fnHlb^  i/.M/f- 7- 

$•  XXHi.  Id  quoque  Ser nardlno  Mendoza? ,  nti  anrea  De  Spefio, ' 
ytrique  Hifpanise  Regis  Legato  in  Anglia  accidit,  qtii  efusdemila- 
jgicii  pblbilw  #  re  deprehenfa,   Rcgno  eidr^  juili  ilint ,  Cnmhden  d, 
iraSl.par4.i.aiian.i$S4*p*^04.  wappareret,  judicioeosfubieiftos» 
fed  poenae  tneritae  atrocitatem  pro  cemporum  rationbbua  remifiaia 
^uifie.  Q^di&CamtiUnwf  deAdendo^iddit;  EwfiifatroJaaQ^Uga- 
tiomljwe  ad  fnroditimetn  abufufn,  antiquafiveritate  igni  i^ferro  (ut 
.  muk'$sV$fun2)perfequendumfuiJfeJJfk6Q  miracur,  qiiod  hic  hono^poft 
<*  tantam  jKeginft  c^emeBtiam  fremens  fur^sque,  quafi  vioiata  legatio* 
nis^re,  in  GalHam  ^ervenirit.    Q}\^i  v^ro  Legatus,  proditor 
Mafeftacis,  fanAior  ficmalieno,  quam  'fpfafacratiirumi  &Oei  vicarit 
Majdlasinfiioi  &il)e  piiis  jurisinalienohabeat,adviolandam  ipfam 
.  Mafeilatem,   quaoi  luec  in  fiio  gd  fe  tnendam  proditionemque. 
peiieqtiendam. 

.    ^.  XKI V.    <^aflqna«n  vero  jea /res  male  {labuecit  ^ilippum; 

iiifpanio^  Regem,  Ideni  tamen  &  ipfe  protevit  in  le^ato  Veneto, 

ad  cnjoe  domum  cum  qiiidam  profijgeFet*  ^ac  J^arechallus  capir 

eadi  ejus  caufj  domuni  Legati  ingreflus,  at  a  fttelliribus  ifffile 

mAatusefieCr  PT^pofitijuftitiae,  praelenteLegato,  in  aliam  domum 

.  ^jntsrim  tranike  coado,  deiinquences  apprehenfos,  alros  capitis» 

«lio6  'fuftfgatione,  alios  ad  trtremes  damnarant,  &  ipfe  RexHifpa-»' 

ni^  ;  Philippus « ^iceras  ad  Princtpes  Chriftianos  dedit,  fe ndle  lega^ 

-^tatfuosimmttnitatemiinerisijuftitiaJanSiotes^e^  quin  legHus  Regni 

.  conveniri  &  damnaripi!ffht%  am  mandatofibi 

^mpofiioitiienum  emnndfifents 

^«XXV.  ^Equid^m  2Md!vi^  mirum  in  tilodum  (e  torquet,  Qt 
Ituius  exempli  vim  eilugiat,  indeque  gratis  fingtt,  non  Lcgati  fin 
(eltiies,  fea  hofpitis  famulos  taatum  condemnatos  fuiiTe»  oc  quod 
Rex  pcomiferit  aliis  Regibus  vindii^am  ih  Legatos  fuos  ibi  deliii' 
quenres,  id  nonfaAum  efle,  quafiagnoviiTetJusGentium,  iedar- 
bitraria  ceilione  juris  fui ,  ea  quidem  iatis  vana  videntun  NafQ 
j^utor  ille,  quem  rir/>*  tf.tllegat,  MaerfiUar^  expreile  refert^  per 
f^miliain  Legati  vim  fa^am  fmifei  )iec  alter  Aqtor,  in  quem  inci* 
difie  fe  adeo  gaudet  caf^i.  id  aegat^  ied  e  contrario  ait,  feneftras 
.   :  Ccc  cc  2  famulis 
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lamcilis  vim  minitantibus  oppietas  fuiiTe;    Ncc  V€r6  crcdibile  c6« 
^fpitem^  Legatt  tantam  maniim  fiimulorum  ahiifle ,  quonim  aJii 
^d  mortfs,  aiii  ad  fuftjgationi^,  alii  ad  triremium  pc^nimidamiiid 
dicuntur.    Ac  vero  oi^nes  f  q\xu  deiiqueraht,  exoepto  foto  Legau^ 
prehenfbs  damnatosque  f^i^er  ideA^cadidi.t*    Qmr^  igrcur  iingit 
ZytiCheus^  nullum  e  fanuaw  Legatl  intsr^eoS  fuille*  Equidem  coii- 
trarium  quoque  apparec  exaltegacis  literis  Philippf,  qute  de  Leg^ 
to«  qut  facinus  admifit,  &  ideu  ludicium  patf  cogiiur»  td  Prind* 
.pes  fcripnt,   idemque  de  fuis  Legatis  perii>ifit}  quam  inepce  •   i 
neque  LegacuSf  nec  £imuli  Legaci.caie  quidpam  fuifjferu?    Qmi 
vero  crederet,  tantum  Regcr".  tam  temere Jufs  fuum  adeoemineflSk 
(ne  Legati  ipfius  alibi  puniri  ob  deliVfium  poifent ;  fine  caufi  le* 
pudia&f  &  fe  fuosque  Legatos  in  unto  difteriorem  prce.caneiis 
Regibus<qui  id  non  rcmiferantj  condicionem  abjeciire,    qufftrmo 
isircutaribusIiteriSf  nemine  peteiKe»  &,cum  ^ulla  ce({et 00116 (utt 
Auliaefb,  fi  niliii  vel  in.Lcgatum,  vel  in  miniftros  ejusftatutam  . 
fuit)  hanc  canti  juris  profufionem  fignificane?  Certiim  itac^aedft« 
Kegem  licerishisfadihujus,  nealii  id  calumntarencur ,.  juftitjameic 
JureGentiumdefendere,  atque,  utappareret,  hanc  veteejusfeni' 
tentiamefie,  pariainAiosLegatos  Jciinquentesperoiittere  voduUlc 
,    %.  XXVL    Sed  &rHenncus  IV.  Galitarum  Rex,  ih  L^gati  Hi^ 
fpanici  Miniftrom  9  qui  Secretarium  Regis  ad  proditionem  oppidi 
corrumpere  conatus  fuerat,  judicium  exercuit,  eumqoe  carooa 
indudt,  &Legatum  Hifpanicumt  eo  itomine  conquer^temi  m»> 
ieulerefeiiic*    Ec  frivolum  eft»  quo4  reponicuri;  non  iivLp^runi, 
ied  e)USHniniftrum  #  nec  in  hunc  graviorem  po^nam  jfl^tutam^/iiifle: 
nam  Legati  Comites  a?que  ac  Legatum  (andtos  e(|econfbt,    nec 
^usricur,  quam  poenami  (qusarbitrio  Judicis  velinfligitur,  vel 
remittitur)  fed  an  judicium  paci  cogancur.  - 

§.  XXVU.    Nec  illud  evitari  poteft«  quod  ex  Warfevicio  af- 

fert  Kircherus  4/r  LegH^  lib.  2.  cap,  1.  n.  1 16.  de  Legato ,  quijob  adnU 

-ceria&condemnatu^i  &  ulcimd  fuppljcio  afie^dlus  fuic,  fiveaLufi. 

tanis,  ut  Warfeviciusttkxt^  (ly^jk  Tunctenfibust  ut  Zttucbems  cx 

Jiotom^nno  ccmi jicit ,  ^.  tra£l.  cap.  7.  infin, 

§.  X  X  V 1 H.  Ipfe  Paulus  I V.  Papa » icum  Vegam  Leganim  R^ 
gis  Hifpanise  in  carcerem  mififlet,  eqqqe  npmine  pux  Alba* 
nus  quereiam  moverec,  refpondit:  Vefflmjmes  nianda$i  egreffum. 
&  fnunerisfuioHisumefe',  pi^p^ff4ftimssm%  mafbinatsmum^  con^ 
Jtfmrumt  tlamin&S.  &Seinitttrmp0ttkipmfikidjusiUu4invMa^iU9 


'  ^i$9jad  diftw^atumott^tfdat^  tu/pa/u^  uimeruerii^Jicbahh 

tMreffet  &MUn^eiMMbahri&c.  TbisanJih.$7,ann.4S<:6^p.pL79u     ^ 

^.  XXIX».  Qilibiisin  cubulum  accedic , .nec  parum  momeuti 
iffiirtSapi0i>ti0)moram  Germ<nii&  Priacipuoi»j.jhanni6  Fridericv 
HJcAorrsSiXDQiaEr,  &  Philippit  Landgravii  \+Juqs^  aucoricas  &  cef^^ 
ffimoniuin  t  (]ui  fcripto  pubiice  edicu  ad  Henricum  Duceaa  Brun- 
iVioeniien;  Af  f  si9^  ita  rercripfenrnti  «&a6en  abti  We  Legtiten  in 
3eit  i^m  Legaflofi^tHM^  tect^utcfet/  ktvudU^^^^c^en  brau(^t  obet 

'  i)ebani>ei(/  fo  M  «lart  (^ie.^rte  Unt^i#ei&  angegrinen/  sefdtyUc^  an* 
geMteiV  *()w55rietfe  erbriK^^/  ttnu  ju  geiten  geftwjft/  ^srpW  /lrj*i»  ^^ 
A.BplLDtfc.\.tb.zi.f^4o.  '        ' 

$.  XXX.    Atia  exenipla  aurorica(psque  videri  podTunc  apud 
J^i^m.d. tbef.  2i.&de ^urifubl. Difi:.i4.  quafl.  i6.&Difi^7%  Cmch 

,    i%  KjtrAner.  deLegpt  Ub. x. cap,  i,  num.AOT^ &f^14; Bx/din,  deRepuil^ 

■  iib.$cafi-^^Jl^^2kw:b.^,fra£f.cafi.6.%,  i,2.Perez.  CdeLegatfum n.  i.if 
Qiiikiqudm  non  ptnnia»,.  qu«  nuqganr  exempla  rei.  qu£  intendi- 
tur»  protMnda^racisconveniant  Quo  &pertinet  fddum  Pauii  IV. 
PapaB»  prput  Tbuanui  d.  iib..i7^pag.  79Q>  id  referc:  nam  Regts  Hi* 
i})iMEii9  tjeg^tumi  qui  niliil  deliqueraF,Jdeo  carceri  inclufiiie  dici* 
«uri  ^004 9  <:um  ,be>lum  inc^  ipium  &  Regem  ortum  efTet,.'  Dux  . 
Mti.  Hirpanicus  in  ipfum  ducera :  und^  Thuanus ,  Legfitam^^^U  - 
mftUaS^i^  Gentiunthabttaratione.  in  carcereni  canjicijujfit ;  ex  quonw 
ptiusdimtffuseft^quampaxannafe^itenticonvenit.  -         '     , 

§.  XXXL  Adverfus  (Iq^rjnam  tam  evidentem  ac  eertajn »  &  tot 
Juris  Nacuralia  mopiencis»  Gcntiumque  autdritacibus  fubniKami 
jquie  afierri  folentf-  tnirum  equidcm  eft,  cuam.fjciC^ant  &langver 
jlot.  Grotim^  qui  trall.  dejtir.  BelL  &pacJtk  l.cap.  i  S.^  S*4-  cauiaal 
hanctocam  ad  JusGentium  voluntarium  referti  &  proindeunice 
quousque  Gentes  confenferintf  fpe^landum  efTc putat »  ( ^uod  re« 
iutatume^  tf^*  t.)  in  id  duo  maxime  laudat  iudiciat  Livii&Salu- 
ftiii  Livius  iib.  2.  cap.  ^-lefert:  Legatos  iarquinit^rum  confpirafecum 
adoiil/centibiis  nobiiibus  Rom^y  &  adolefcenteiinvincuia  conje&as^  de 
l^gfltis paulaaddtAnatum futffex  Tum.  quid  decreverint  Confu*  . 
ies  dc  iLegatiSt  ita  addic :    Qtiftnquam^vifi  funt  commi/tffe»  ut  boftium 

^  iaca  effent  justamengenttuinvaiuit. 
.    $.X.XXIL  Vcrum*  ilie  locus  magis  tfdverfacurhaudobfcureGro- 
ffiot  &quieum(equuncurvDuoenii];i(uncdecrecihu)u9membra:  ini 

gioreraifertur»  quiddcjucevifumfuericCondihbuSi  feuquidfen- 
inc  jure  iieri  potuiirei  fdL  Vififum  commififfe^  utboftiuin  iocoef 

/enti 
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fent$  adepque  iis  Jtts  GeiKiusi  -11011  jfrodeCe.  In  atcero  verp»  qiw4 
camen  JusGcnriufnr  «mrffocojfure^^  hoftes,  quoutipotuiflenc* 
▼alueric.    Igicur-mitiorc viaultro  unfunrGon&les,  & JufGemittai 
4quod  ali^  Legatls  conopetit.  in  iHinc  qaoqueCafuiB^  quouchbftei 
frafbert,  damnMriqiie.jure  pQtuiflent,  ^xcendi  ae  yalcre  pl3c»i& 
Atqueliaccergoeft  vera  loci  hirjus  fibnt«nt4ai  quodl^gaa  tipA^ 
}ure  amiferinc  quid^m  Jiis Gjentium,  fed  nihilomifiud  caaen  id 
ipfum  indultum  fuerk.    Nam  ifuoc^  Corifulifaiis  ▼ifo»  fueric^  Le* 
gatos  fubefTc  judicic)  populi  jELomanj.  vei  inde  quoqQe  patet,  .^iui 
tbsqile  iisii;atione  profeAi  dicumur  tid  ebs  comprenemlendos 
laiy.  d.  cap.  4.  ^uod  6eri  non  po(uifle{  >  j[i  exemcieortmi  Juriadi&bn 
fuiff^nt.  ^  •  * 

§.  XXXia  Ita  &  altertusloti,  qui  (^Sait^H4eBeU.Jug.^.ff. 
fentenjcia  plane  inverttfurab  jljs,  quidiflen^Mnr  JjagOTtha,  R&c, 
^pmam  yenerai:)  Sf,  uQaBomi4car«  ComAeiws  adeo(|ue  fttc  pro* 
prie  neC  l^gatus»  necCegatiComesfukvfedfidcpiiblticai  adeo^fie 
daca  ieouricat:^;,  adiitRomami  ^uod  perindeeft:  nikii^m  refett» 

"  Jure  Gentium »  m  pafto  pubhco  detur  alicur  (^Mnricag.    Hic  Bo* 
jnilcv  inftinftu  Jugurthae  obtrflnpayerst  MaflivisiMt    Mafin^ 

'  nepbtem,  q^sfffcuracjuc,  :an  t  non  obftjrrte  icc,u«cat6  puWtoe  datti 
in  e^um  ftacu!  potucrit.  Ec  m  SaiHftius:  Fh  TH/a  msms  0^  eqm 
&  bonoy  qi^am  ex  jurt  Gentium  Bomilcar.  Ei;go  conftac  ^  jreum 
$fle  fa^um;  non  potuiCet  autem  reu^  fleri  Romie;  aiji  fcnruoi  Um 
compctieos  fuifl^et.  .<^in  la^^us  eft  reus  ex  se(|uo&  bono:  nott 
SgitMr  jcontrb  Jus  Gcntiiim.    Certum  crfjo  eft ,  non  haiic  eflc  feap 

.  tpntiam ;  Bomiicarem  non  pojcuifle  Jure  Gentium  reum  J^m\  €tA 
comra,  non  taijwm  potuiflc  reum  lieri,r  fed  &  inVinoofacor^cii 

Sayiusqu.e  i«  c;im,  fado  jam  judicio  •  pro  «!  acropitatc  ftacui 
oc  autem^quod  Jure  Gentium  flcri  poterati  fa<5lum  iion  eflt 
^  fed  mitjus  cum  eo  aj^um  &  dies  tantum  dida»  ca^tierum  ipie  nee 
vjn^us»  nce  comprebeQrus  fuit ;  qua^  rds  deinde  quoq^e  viam  ipfi 
ftufugiendi  fcciti 

§.  XXX IV.  Hoc  vero  voluit  Saluftms^  Bomilcaremreumfi^flum 
Jfutfle  non  juxta  rigorem  fims  Gentium,  fed  mitius  &  mjgisex 
«quo  &  bono.  Haec  enim  verba ,  juri  oppofita  ♦  fi^cii/icaflt  rigicH 
jurtsmiti|;ationem,  Gr^cis.  ff7r^^«ayp  iit  in  L  17,  dt  In/.  r»pt. 
hrp  Licet  fubcilitas  |ori$,  refragari  videiur ^  attanun^otHntas  e% 
icquo  &  bpao  tuebisur.    Et  in  L.id.f.  de  Cond.  &  dem.  dicictur: 

•     .  >:         •  '  >  ht 


*  i»  i&ir  pojfum  res  e^  a^uo  sSrianQ  interpreullMnm  cafeYe:,ea  vero^ 
ftue  ex  $eftam9nio4)iifentur*  neeejfe  efiijecufidunifctif^iiurirrationem 
fxpedm.  Add.  /..  8-  C.dejudic.  &  CJcer.  lib  y.ad  Attic.ep.  7.  tnde 
^nacumr  cqm  bcmique  faaere,r  coniderei&c.  id  eft»  in  mitlcfrciii  '  -  • 
clementiorenrgue  partefln  facere.  Idem  fic  late  in  Orai.  pret  A^ 
Csecin.  xirca  fin.  Tufh ,  aic,  ad ^^fiam  oratmtem  deeurrunty  cum  fi 
m  caufaputam  haiereeequum  &  bonum,  qpod  d^endant\  fi  contra 
wtUs&literiSi  &^  utdicifoIepyJunimojurecontenditur^p^Upti^ 
imqtdtati  &  boni  &  etqui  nomen  dignitatemque  oppmnere^     Tum  vocf' 

'    feramurfexhno&£qko,ni/nexca//idoverfuto^ue;ureremfudU^^^^  ,  ^      "    . 

sere.    Inxelligtrur ergohfs  verbis ratio  itmior juri  duriori  oduonca. 
^§.  XXXV.  Quin  ex  hoc  ipfo  exempk)  evideritiflinife  lententfa^ 
quam  defendimi^,^  cori/irmatur.    Ktievttti^m  Salyflius  d.  /.  Ju^of^ 
tham  bunc  reumf  tre  fuppliciurzi  de  eo  fumerecur,  clam  <frmi(i{]fe  \ 

\  5n  Ntfmidiam>    Atque  adeo  if 6n .tariturft  aflu  reus  f/f!us  iTle  fuii#  .     .  .^ 

fed  &  agnovic  jugurcho  fnppliGium  de  eo  Romar,  noii  obftanCe 
.4ata  fecnricace,  ftrmi  potuifTe/ 

.    $r  XXXVi.  Coeter»»  quas  adcfucic  Gm/W//./!  ipfe  conjeilura 
^ffeaiiy  e>squibu5.co!li|ereincendic9  placuiiTe  gemtbus,  ucLegaci,  ,     ' 

,.    trideancur  extra  terricoriQiTi  e^    Verura*in  geriere  priiAum  nob 
'  ttfmus,  nec  ex  conjedSuris  tus  Nacur«  oriri»  fed  id  probafidurti  \  , 
^:nec^  ecfi  probaretur»  Gencibueica  placuiile^  exinde  obli^a- 
renccFr  fummi  Pfineipe^  qui  noni  tenencur  plachis  Gericium^  led^ 
.folo  }ure  Nscur*.    Nec  eflet  id  Jus  Nacura? »    fed.  Ju^  falcem  •'    ' 

.  .Grenuum  &curidarium:  de  qiK>  hic  rion  quatricur.    Denique  nec 
ex(ingulia«  quaradducicy  qukvjuaminferripoceft,  ut)amapparebit  * 

^$.  XXXVll.  PrinriumenimafCy  PrtviUgiaitaintelligenda$  mali- 
qutd  tribttant  tiltra  jus  comrHunt.    ,QuodfitegatiabinJuftatantumvi     -      ' 
stuiefem^  nibiiineomagniffiet.nit)ilpre(cipui. 
.    Resp.  I.    Hoc  equidem  infigne  latisque  eximiufri  efl,  quod 

,   Legati.  qui  hoftes  func  &  ab  hoftium  parcibus  Veniunt,  &qui  proi- 

:    inde  jurebellruc  hoftes  haberi,  occidi,  fpoliari,  tedique  ponen^ 
'  non  modo  «que  cuci  iincac  amici»  fed  ^  apud  hoftes  ip£bs  fan^ 
ftinviolabites.    Tanta  itamie  tamque  eximia  hu^us  priyilegli  vis  , 

eft,  ut)urihellinonmododeroget»  fediliudquoqueinciniverfuni 
in  perfonis  Legacorum  aboleat,  acque  cum  invtolablli  (anAimonia 
commucec,  cum  aliasi  hifec  duo  invicem  comraria  fueririCf  hoftem 
&  faiidium  efle»  uc  apud  Virgil  ^neid  Lik  %.  verfsfi^ 

/'  ^  .  Na  . 
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Ne  qua  inter  finSosigncs^in  homre  Oeorum ." 
Hoftilisfaciesocfurm&^fimniaturht^ 

2.  Sed  liiec  id  adeo  elll  jgtcanuis,  ut  jus  Legatotiiin  pro  pQvilegie 
habejitur;  cum  Aifficiat*  Jure  Nacuae  communi  i.egatorttiii  fecniri- 
jtacij  non  fljgttiis  cautum  efle^ 

$.  XXXVJII.  Deinde  ait:  ^curitas  Legatorum  utilitatii  qnjenc 
,  'fctnaefli  pr^ponderat :  ;»j^  pifnaMeri  poteftpereum^  qm  miftt;  qni, 
Jl  punire  fiojtt,  telhexigi  ab  ipfo  poteft ;  nec  heUo  nos  eximet  Legati% 
fom>  fifaSlum  ejusprobet^  qui  mifit. 

R E  s  p.  ;.  Sejcuritati Legatoram  nihilxjecidet .  etfi  impune delith 
querc  non  aufint,  ut  fiijjra  orobatum.  Nec2.  Naturae  Jurc  quamturt 
quidparti ^lteri  Aitile.  ied  guid  jufium  iit.  j.  Mirum  vero,  Txtmiu 
collata  recuricate  Lega,ci,cum  feicruricatePrjncipisac  Reipub/ide,/ffani 
huic  prseferre  haud  erubueri.Cs  ^  magis  profpei^um  velfecperfbnx 
.  tegaa ,  quam  coci  .civjcaci  ejucc^ue  Principj,  ^pudquem  deg\t.C3j^d 
^niiii  non  mecu^dum  Prioqipi  ab  hoftis  miniftro,  qui  Legaci  iute 
prope  .^omefticus  ^ft;  .cnimou  qUern  hoftilem  recin^c,  hoftis;  im^ 
pumcacis  fiducia  ferox  &  cumidus?  X^uid  non  aufurus  eft  L^anls 
jn  Principem  ac  Rempublicam  hoftilem ,  cui  occafio  &  impumtis 
iiudaciamacQendunt,  &  fpes  promerendae  Princjpis  fui  CTatisani- 
roum  ftqdiumquc  machinandi  grafTandique  accuunt?  lioc  ^xem- 
pla  jCegatorum  in  Reginam  AnglitSt  Elifabethamt  cbnfpiranddm 
docu^i^nt.;  quam  ipfa  ^uotidie  prope  in  difcrimen  yica?  Regniqut 
jaddii^a,  ipfique  quocidie  in  propriis  propc  Laribus  cum  tot  peri- 
culi^  de  omnibus  forcunis  dimicandum  fuerit,  uti  cx  Cambdeno 
iexpofitum  cft%  uberiusque  videri  poieft.  Cui  igicur  ucilius  eft 
profpici,  Prinqipi  totique  Reipublicae,  uttuti,  an  perfonx  Legtdi 
uj  impunis  lit  ?  Denicjue  4.  quis  probet  confilium  Grotit »  l^/Jo 
.potfus  pcpnam  a  Principe,  qui  Legatum  non  punit,  exigere,  quia 
fi  is  fiilum  probet ,  poena  Legati  bello  nos  non  fic  exemtura? 
Id  enim  negari  plane  nequit,  lltius  utique  eflTc,  poenam  Jurc  im- 
perii  a  Legato,  quam  bello  a  Principe  advcrfario  cum  fummo 
difcrimine  ReipuDllc»  exigere.  Qiiod  fi  hic  vindiflam  bello  rno- 
liatur,  injuria  mplitur  ,  cjux  alreri  jus  puniendi  aufFerri  nequit: 
cxpe^aandusquc  eft  cxteris  paribus,  beJH  eventus  mala  cjufii 
dignus. 

$.  XXXIX. 
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'  /§.X>fXlX.  Poxro  stddh  Grouus:  Parie  dltera  valde  in  luhric^ 
l$Miurfalw  legamum.  fi  aSuHm  fiicrum  rasionem  aUi  reddere  de^ 
heam^  '^fMamjtqHo  miitamuri  nam ,  cumplertimquediv&/a%Jf!bpe^ 
0dverfajm4ttriusque  parJis  corfilia ;  vix  efty  ut  mnfemper  afiijHtdiH 
l4gfttum  dki  f^tt^  qwtd  crimims  accipiat  fpeciem. 

Resp,  Uc  idem  propc  eft  cum.pra?cedente  argumentum,  itt 
eadem  refpondo :  Magis  ucique  in  lubrico  locatur  (Iilus  P(ipcipis 
&  totms  Reipublicab,  fi  ih  ejus  quiifi  finu  Legatus  hoftis  inipuW 
^linquere^-.mtchinari  in  Rempublicam  &c.  poceft.  C^id  igltur 
pEO^tus,  Legatiperronat  an  Reipubltcas  ?  Coecerum  neclaluci  Lega- 
toctim^infidiaa  Lex:  Nacurs,  fed  ilagitiis  pcenas  ftatuit.  Nec  vidcn* 
duou  quid  utile,iibd,  quid  juftum  fit,  quacritnr.  Sed  nec  in 
Itibrico  locatur  &lu5  Legatorum,  Ci  jiire  agunt.  Q  lin  ecu  in  eos» 
^.wiitaftatuatur,  id  pwinjuriam  ficc,  quae  fieri  polfet .  five  jus  pu- 
QP^adi  fit  Priocipi,  five  non  fit.  Si  igitur  Dlus  Legitlin  labrico 
eft  apud  Princigera,  ad  quem  mittitur,  id  non  eft  ex  iurcpunien- 
di,  fed  ex  injuria.  In  eo  vero  maxime  filliturGrocius,  quodait# 
femper  aliqutd  in  Legaium  dici  pofet ,  quod  criminis  accipiat  fpeciem. 
Poteft  enim  Legatus  caufam  Principis  fui  apud  eum ,  ad  quem. 
mittitur»  palam  orfiniftudiocojitencione  agere.^uod  in  fpeciem 
criminis  verci  neuciquam  potcft  ;  at  vero  clam  machinando  in 
Princi»sm,  vel  alips  lacdendo  omnino  delinquit,  nequcidTpeciem 
dcli^i  Mbet,  fed  verutn  omnhlo  deii^um  cft. 

,  •  '    ••  » 

•*  $': 'Xt.  <^od  pr«terea  GrBtius  d.  /.  concedit,  non  modo  Lega- 
ttifhidberi  pofle,  ut  e  terricorio  abeat,  fed  &,  fi  necefTe fit, capi & 
ihterrogari}  eo  agnofcit,  Legatum  fubjeilum  efle  jurisdi(^ioni 
Principis,  ad  quem  mittitun  Alioquin  enim,  fi  exemtus  eflec  ei 
Jurisdi^ioni,  nec  capi,  nec  intcrrogari  pofljbt:  quippe  qui  func 
aftus  Judicis  &  Jurisdiftionis. 

$.  XLL  AfFeruntur  quoque  plurima  exempla  eorum,  qfu'  Lc* 
gatos  delinquentes  remiferc  ad  Principem  fuum:  deqtiibusZouch. 
4  iraS.  cap.  5.  Verum  ex  talibus  exemplis  nihil  eoncluditur :  ex  ec( 
enim,  quod  pluriraiPrincipesdcmifcrintLegato5deiinquentes.non 
fcquitur,  quod  jure  ad  id  obligati  fuerint,  vel  obli^acosfe  crejdidj^nnt, 
cum  tel  ex  graiia  ac dementia  t  vcl  cx  animi  magaitudine  & genero« 

^        todddd  ficatc, 
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fit  ^  V  !  pro  Reip.  Cux  temporumqucration  !v-  irj  e^iflip  *i 

K  rnmagni  Principes  fempcr  artendii  id  ftcer 

£nt,  led&quidconriiltiu$ficfibiacReip*ruar,  r 

dccentius  &c.  Ac  cx  ea,  quod populi  ac  Pnncjj  u:>  ni  j-cgotu m  n 

li^flainquifiverunt&animadverterunt,  feqolruf*  idJureNaturrCbi 

licitumpermJfltimquefcnSire.    Itaqueexi  i^Cturloquun- 

turfchoJac,  itiferripoteft,  exillis  ncgativi;  uuii  ^uieft. 

§*  XLIK    Ecfi  Igitur  hpc  prarfertrm  ftculo  Pr" 
Europx  vix  vel  rtjrifrimetnLegatoSt  (iquidadr 
fcd  vtl  illud  didimubrc,  vcl  Principi  ipforum   .  r 
leant;  non  umen  inde  concladi  poteft  *  quod  jure 
CQS  ftatuere;  (c  1     1-:^  veJ  id  p^-*    ^^    --       t^      * 
vcl  q  u  od  gener  ^  c  iTc  ex  i  i ; 

)uri>  efle  vtlint,  non  elle  hocn'l]  a< 

iummos  Pnncipesi  qoi  non  nifi  i>bwM   iuiimoicm  :ttwic\aQif 
non  ob!i{!it,  uifupr.  S&mih 

LiB.     L,    TiT.  XL 

DE    NUNDINIS. 
Qy-I*  QtiAnamfn  raik  hnjus  prrjtiegn? 

Rrsp,    Extninei  regulanier  excludumur  a  commcrciis;   qoii 
'  um  cives  mcra  Ibli  fcriinr,  crquum  tft,  ut  r 
merciomm  foh  lub  anr.    Ne  tamcn  in  totum  cxc 
fici.  NundincE  funt  introdudx,    fcu  convcntui  f: 
pub'ica  Qutontire  inftituu,  cum  pr 

n:rci  nec  pcrlbn^  vel  rtsccrum,  qu.  * ...  ,    ..^ 

6,  illic  uulfint  tletinerij  vel  in  jus  vocari,  cx  cjufa  ci 
dcnte  •  L  un^  C  k 

Obj.    Qiiod  commercia  GntJurisGentiurai  indcquc  nooopi 
hibcjuc  piivikg:o. 

R  E  s  K.    Etiam  eis »  qu«  funt  Jnri?  Genrium  i  proptcr utiliutem 
publicim  dcjrogarr  potcft,    Scd  &  piivrlegiam  ilmd  cxcedic  i 
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Jurb  Gencium»    utpote  quo  illi  •    qui  merca(us  cwfk  acceduov 
oankio  propter  debicvoil  conveniri  poilunt. 

^    Qy.  n.  j^n  fumdinay  q$is  a  Statibus  mfiituwftur^ 
[    /  re^e  dicantttr  minus  folemtesf 


Qy.  lli.    jdnpropter  contraBum ,  in  ipfis  nundims 
cetehratumy  alsquisconveniripo/Jit?  >^ 

Affiumatur;  quis  priviJegia  dantur  ad  ampliiicanda  coXfi*M£$ntl 
nofrciai  at  tale  priviJegium  cenderec  ad  del{ru<SUoflem  com^^/^f^* 
merciorum ;  neque  favor  is  eflet  mercatonim»  cjuia  oemo.cum^'^  ^^ 
ijs  contradurus  eflet;  Sane  legacuat  qui  ma)ori  pnvilegio  gaudct^!^)^'^  ^*^^- 
de  dubicis  cempore  legjtionis  contra^tis  •  conveniri  in  loco  lc^ciO' 
nis  poceft %  Li.%^,&  ^.ffldt  Jud.  &  racio additur  in L a > «^^ t^d. 
^uia  alifl  poceftas  eis  darectri  fub  hac  fpecie  res  alienasdomum 
auferendi.    Sed  &  racio  iecuricacis  hic  celTati    quia  jam.eft  in    •    . 
nQndinis. 

'Ob  s t at  h  un  C  b.  ubi  in  genere  dicicur »  mdlum  in mmttti* 
hus  atque  nundinis  ex  ne^otiatcrum  mercibus  CMveniant  &c*  velfiibpr^^ 
textu  privati  debiti  aliquttm  itiiiem  concurrenttbus  moifjiiam  pojfmt  • 
%nfe%'re ;  generalia  autem  generaJiter func  incelJigenda ,  t.  %.  de  VuU. 
in  rem  a3.  L\  %^\.de  Leg.pr^fi. 

RfiSF.  Imo  contra  rationem  Juris  &  aequitacem  excenfio  illa 
fieri  non  debet ;    dixi  enim ,  iniquifllmum  eHe »  .  fi  contrahenti  io . 
nundinis  ad  fuum  forum  provocare  Jiceret 

Atque  pro  noftra  fententia  roiHtant  JVefSc  Mev.  apud  taut.  b.t. 
Srunn.adW*b.qu.2.Dn  Par.Jurpub/ r.as  §•  lo.ibiqueDd,  Treuit^ 
Dizab.t* lit. c.  Aliud cbtinu ia Saxonia»  Carpz.f.  1.  C 30« jdef.iS. 

Ddddda  NOT. 


^6i^     tii.L.Tn.%ll.De,  PotLietTATidNfBus; 

/  NOT.  Securicash^cplanenonpernnecaddelidb»  Dn*  Pivr^d. 
$.  10.   Acquehincrelegarutemporeaimc|fnarui&rerer(i,ib(^ 
digTtonini»  fuftigatione,  quin  aliquando  gUdiapunicbs  efle»    aif 
Vm.  Vffr.  Jnfi^  L  i.  §.75,  it.  4.    Ita,  qui  rcm  furtivtch^in  liiindirfs 
vendic»  ideo  coavenicif  &  ab  cmcore  res  viadicaripoceft    ^bU.  i. 

LiB.  L/TiT.  XIL  '   ^  y 

;      DE    POLLICITATIONIBUS- 
Qy.    An  differat  poUicitatio  a  pa^oj 

4  ?FirtMATv'R;  quia  paflum  utriusque  confenfu  cootrah/Vur; 
XI  pollicicacio  uoius  confenfii  perftcitur ,  t>u.  Par.  l^p.infi.di 

"   Obj.  Quod  camen  eciam  in  poUicicacione  requiratur,  ucalter 
deinde  «iccepcac»  L.  3.  h. 

It  £  s  p.  Hoc  verum  efi  radone  acquidtionis,  nam  noii  aeqoiriait 
dlcerif  qiii  rem  habei»  non  vulc;  acanteaccepcajtionemproBiiffop 
yejre  e^  abligacus  1  nec  poenitere  poteft «  d.  L  3.  pr.  L  ieci»»  tc  ki 
jpa^lis. 

O  ^  j.  Poll  icicacionem  paftum  df ci  in  L.  f .  C  decdntr.fiip. 

R£s  ^.  Omfiino  eciam  per  paiSumfieri  poteft ,  ac  id  noii  eft  de 
cflentia.^ 

Aneftpollicicatfo,  fialcer,  cuipromicricur,  tacfei?  » 

A  iP  ^  I R  M  A  T.  Treuth  sit.  de  Pa3.  th.  i>  lik  6.  Negai,  •  /5^.  g,  mk^ 
trov.6^.  Pofterioirfententiayerior,  (ediumverumerit 
pa(5ium,  quiaucensGonfentirevidetur.      . 
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iexpen(as&damna?  XLViI.>io.:if. 

645 

Ucrum  AdUo  Iifittriarum  criminalis, 

:  ioi  annis  prspfcribatur  ?      XLVIL 

.  .       10*18.647 

JKiwInjuriarum  j/^ftimatprta.  • 

Ancedipoffic?       XVin.4.i4-^g<Jj 

Numd^rhacredibus?         XLVIL. 

Ucrum  detur  concra  fa^redes  ?       ib« 
Ao    morte    alterias    exringuaiCttr?. 

,;  X>vn.jo.fi.637 

An  ufil  Sacne  Goenae  remitratur? 

XLVILio.io.^j8 

Kum  finijitur  anno  ttCiii>  &  ex  quo 

.  temporecurrac?      XLVIL 10. lu 

.  ,     ■  ^^ 

AnAfi^oInjuriarum  iElUmatoria>  ic 

-   criminalis  ^iavicem  co.icurrant? 

XLVlLjd.iS- 65} 

Vjxma^  cttm  [A^one  ^rQcaiitatorur 


/  c^ula6vesofiwmit?\2QLVff,ia 

29.  6s4 
^£tia  in  refiJ  fcrtpa. 
Anrem  feciat  litigio6m  ?        XUV. 

«•4-S38 
ASiio  Inflimta. 
DatarquoqueeKdfflido.    Xrv.>4« 

TJ8 

Ao  decuf  in  hsredes  prcpoaen»%  de 

concradu  inftitoris  poft  ii(proem 

proponencif  imto ,  fi  credit<»  &i- 

..vsmeomiitfirtimm?  XIV* 

DeliifticoriaAaione      KT.XiV.y 

j4tHoLegisji^lia.    . 
Non  (iacur>  fi  liber  homo  ftatim  pemCi 
-fpro    alimentdrom'^  opien^ttm^ 
iiegleSu.  lX.a.L^$ 

CefTat  j  ubi  nullum  damnum  datam 
^  efti  .       ib,pag.545 

Non  datur  provocanri  vuineraco  ad 
:  expet]ii^&int(^re0e«.  1X*z.x$4Sf' 
Non  datotilU,  qui  tantumjusadrtm 
habet.  iX.u7.s5e 

An  Adio  Legjs  Aquilias  k  AQio  in  fih 
:  aumdifFerant?'    '      1X^^12*554 
Curnondecttrcontrah^redes?     I& 

a.^4-fiJ 
Hondawdeddmnofiicuro«  IX.li. 

'  \  W 

Datur,  fi  feraheftia,  malecuftodicat 

erumpat,&damnumdet«   IX.  m. 

54J 

Non  datur  contra  eQm>  qui  cempoce 

.  incendiidamnumdedic«    IX.  2. 9. 

Non  dacur  contrailhim  >  qui  inceadii 
arcendi  cauia  a^des  interddic.    ib« 

Qua^ 


RcRVM    Et^Vcaborvk^ 


mmf^m^ 


Quaiis  cdlpa  in  A^OM  L^  Aqut- 
liaeprsfbnda?  IX.  2«  3  ^4$, 

An'Ad]Ooe,l«e^  Aqiulie  etiafnda-> 
,  mmimiomitcendb  datum>  vHidi- 
'  cetur?  IX.i.f.ffo 

Utruniy  ii  Adi«  L^gis  Aquilias  cum 
«  adione  depoiiti  concurrat?  oilpa 
^  levUCmaiitpraeftanda?    IX.  2.4« 

A&ioLigis  CorneJia.,  \ 
An  Adio  Legis  Comeiis,  iixiviliter 
agifiur,   30.  tnmis  [ff»fcribatur? 
'  K  XLVII.  io,i9»^7 

ASiionei  mixta. 
Qu«?  V.3.2.444 

An  dentur  ?        X.  !•  i.  f f  9.  &  XLIV* 

Cur  fint  bon«  fidci  ?  XLIV*  7.  ^3*  y  y  4 
An  AdionesMixtsBexjdelido  contra 
hssredesdentur?  XLlY.7.  . 

^^i(?  N^gotiorumGeJtoruni. 
Anconcurratcum  adione  utili  tute- 

te?  XXVIL  10.7.243 

AdiQ  Negotiomm  Geilorum  Direda 

datur»  fi  quis  gerit  negotiaaliena 

.   tanquamfiia»  fed  ^n  contraria^ 

m.f.j.288 

An  hOao  Negotiorum  Geilorum  Ud- 

.     lis  detur  aedificanti  bona  fide  in 

alieho  fundo^fi  dominus  fundi  pof- 

fidet?         ^         XLLi.i>4jz 
Num  mala  fide  tignum  jungenride- 

tur  Urilia  Adio  Negotioruim  Ge- 

.    ilorttm,finonpoflideat? XL1. 1. 19. 

■   -'     •.  '  4J4 

An  Adi6Negoc'onimGeiloram  ud- 

N .  Us  detur  co^eo^  qui  totiimdebi- 

lumfolvk>a<Ipartemrepctendam? 


A3io  Noxalis. 
Ex*deli3is  liberorum  locumnohluk 
,    bec    ,  IX,4  x*si9 

Datur  (^ontra  bonfciHdei  poiTeflQrem. 

lX.4.i.f^7 
In  Adionibus  Noxalibus  oblig^tio 
non  eila^ternadva.      IX.  2«  f  -  f  4f ' 

&IX.4-M» 
DeNoxalibusAaionibus.    R.T.IX. 

4vP5'^* 
Adionum  Noxalium  hodie  nuHus 

ufuseftiniamulisvelliberis.  ,,  IXf 

4vMT^ 
A£iio  onetis  averfi. 
Undeitadiaa?  XlX.2.31.917 

ASlio  Pauliana. 
An  fit  aAio  realis>  an  peribrialis? 
XLII  8.i.fOO 
Num  ex  fi^  deminio  oriatur ?  Y^  LII. 

'  1^8.  ^foif 

Utrum  (detur  contta  {poflTeiToies  ? 

XLIl.a^3.  yci 

Num  etiam  ad  fradus  revocandos 

.    competat ? .  XLIK  8«  4*  f 01 

A^io  Perfonalis., 
hdcko  Peribnali$>  vel  qus  fiia  natur^ 
annua  eit>poft  citationem  nbn  du« 
lat^o.  annost  nectranfit  a.d  hxiOr 
des.  \       11.4.8.174 

Adiones  PerTodales  ad  ufom  petcn- 
dum  cedi  noii  poiTunt*     XVIII.  4« 

*  ^4:8^f 
Aneriam  Adiones  Peribnales  faciant 

remlirigioiam?^       •  XLIV^tf.^» 

ABio  Pignoratma.    \ 
An  detur  contra  eum>  qujpromi^ 
pec9matp>  U  noh  folvitr    Xlli.  7. 

DatttT 


Daturpro  tcpeicmk  antkhrefi.  XUI, 

JtBtimnafcitur,  otpnmttmpignusm 
^   cniditiDMCantradiitn^.     Xltf* 

Non  datur  eontn  ttttnim  potkSb^ 

tm.         XKl7-i4*&if-724  <q- 
I4iim  diffotita  iure  reluendi  ?    XIU. 

7-197^7 
KitoiiiafeitttrptfilbtatDdebitOy.  ibid. 

P-72» 

Kum  Adb  P^OtatStiii  Utilts  dettur 

ii%  qui  hypothecae  pofleflioneni 

conftcacuseft?        ^II.7.i}.7ij 

Ah  PignoniritisB  ^S&otA  trtginta-w- 

,,  aispraefcribatur?     XHf.  7, 15^.727 

J4SHa  PwitaRf. 

Koh  dattir  iii  hsredes^niit  in  quan^ 

tumadeos{)ervcn{t;      XtV.4.1. 

742.  &  XLI V.  7. 11. 545 

Adtone$,  qu^  oltni  itmphiin  <&ntur, 

'  fiint  POEKtiales.   ,         IX  2. 14.  ^SS 

ASHones^omteshodie  fublatsfunt. 

.  XVin.4.27.873 

A(h»Phjm!aris. 

fcfedlftcvtndliionpoteft. '  XVHt.^. 

Kondatnrcontnhsrtdesi  KLIV.7. 

n*545 

-    ji&ioPritjndiciaht. 

€ur  Adiones  Frabjudtciales  tn  rem  di- 

cantur?   .  I*S.4«tH 

,  A^idPrt^fvr^fis  F&bis.  f 

tHtur  ex  omni  negodb,  de  ctih^  ap« 

pellaQone  vd  dt^itator,  vtl^on 

.  conftat.  XfX.  j.,ij.5(jj 

IhtnrexolntubuscontniaSlms  imio- 

mi^tis.  '  XBLf.&^Af 

fa  quibus  contnffilius  non  densr?  ik 


Bx  fequeftrd  fieeeAi4^  non  dattnv* 

XyL5.zo.789 

pePrt&ri^VttWl.^  T.  XIX.  y. 

p.^4 

jfQio  Prafma. 

Unde  A^io  Prctom  ex  ddi^lo  chi- 

gmemtrahat?       XIV/4.I742 

An  Adto  Fraetori«>  qiiartantixm  rem 

^rfequiturex  deliOa^  yel  &(A(h 

comTatiaa^die»4etmr>  ^kLlV.y. 

^ffi^  PuMiciana. 
Otrumlegsitariocompecat  ?  VH  /,4. 

Andetur^ontra  euoiy  qtn  pico  Vaa«*^ 

•    depoffidet?  VI.i.d.48a 

Num  illl  detur,  qui  ignorans  a  fario- 

fo^it?  VI.2.j.47rf 

*  Utrumimpediatur  per  malamfidcBl 

JureCivilivel-Canonico?    Vlz. 

4-478 

Dator  tantum  ifli,  qui  eft  in  condido. 

ne  ufiicapiendi.  "    a>ii 

Anetiamverodomihodetiv?    Vf. 

Cordeturd,qtifabon«  fidei  poffct 

fore  domhnum  ac^[^^,  ^  ior 

non  itidem  ordinaria  rei  vindica- 

tiofofflcerepofBt?     XX,i.iift 

De  PuMiciana  in  remaffione.  iit. 

Vl.2.p.47f 

jtffitf  Qumfi  Minwis.    . 

I>eiEdiiitioE3iadi&  tttdhibicbria^ 

fcQuantlMinarif.    A.T.XXl.1. 

P-JT 

«Hitmiftcum  aoiofte  de  ^Bdifeift 
,    fteinremttt^fiptfileai^e.  XV. 


ReiiVM    Et    VerborVm. 


An  dettir  propter  vim  abhtivam  9  ex- 
^  pttUivam,&tiirbatiyAm?  ^YV^i» 

1.299 

Num  cletar  iHi»  qaii^^  tn  criiiune  depre- 

lienfiis,  mettty  ne  prodatur,  aliquid 

promMit?  IV.2.8.316 

A&ioRealis. 

Adiones  Reales  de  re  alibi  iita  in  foro 

domieiliiinfUtuipoflrttnt.   V»i«ii. 

381 

An  Adiones  Reales  30.  annis  praefcii- 

bantur  ?  X  LIV.3.  z.  531 

'     Viim  etiam  Adia  Realis,.quae hon  eft 

de  domtnio>  rem  faciat  litiglofam  ? 

XLlV6*3.f38 

ABio  Recantatoria. 

An  (tt  aftio  criminalis,  an  civilisi  &  in- 

.  ftarreiperfecutoriaeT       XLVII* 

10.20.648 

tJitrum  detur  Iian-edibus  injuriati? 

XLVil.  10.21  649 

An  contra  fa^redes  dctur7     XLVIK 

-         ,  f0.22.^fO 

.    Utrum  d^tur contra  fidejuffores ,  reo 

mgrtuo?  XLVII.  10.236^2 

An  morte  injurianris  exringuatur? 

•  XLVllio.,2f.6y2 

.  r  Ucrum  triginta  annis,  an  anno  uriii 

.  ^    pracfcribatur?  XLVII.  10.26.6f2 

Ancnm  A£)ione  Recantatoria ,  tam 

aiflimatpria^  quam  criminalis  per 

;    fecutio  cuinularive  concurrant? 

XLyiI.10.29.6f4 

A^ioRedbibitoria. 

^ejfldilipo  Bxii3o>&  Redhibitpria> 

«e<^ano:Minbris.  ;ll.T.XXi.  I. 


Anemtori>icienrivirium  deturA^tla 
Redhibitoria,  ii  perprocuratorem 
cmit>quiyiriumigQoravic?  XXL 

Num  A^ioRedhibitoria&  eitimatd- 
ria  concurrant?  XX.  i,  f .  f  9 

Utrum  /ViQiones  ex  contradu  indu^ 

ant  naturam  Redhibitoris  vetjcm- 

macorist  ii  ex  iisad  folvendum 

contraaura  agatur ?    XX I .  i.  6.  ^9 

AiiioRei  Perfemoria. 

An  AdtoReiPei^ecutoria  ex  delidi» 
contrahsredesdetur?      XLIV» 

.  7."  W 

Ucrum  aHx  Afiiones  Rei  Perfecuce«* 
rix  concurrant  cum  A  dione  extra- 
ordinaria    e^ilats  hsreditatis? 
.XLVII.19.2.662 
An  cum  ftellionatus  judicio  concur-* 
rant  Aftiones  Rei  PeriecucwaB? 
XLVII  20.4.664 
ABio  Rerum  Amopitrum.  , 
Comparatur    condi^oni    fbrtivac^ . 

Xin.i.6.£83 

Datur  contra  hsredes  uxoris.      ibid« 

Utrum[detur  contra  hasredes  infoK. 

dum,  an  ialtem,  quatienus  perve* 

nit?  XXV21206 

DeAdioneRenMnAmotarum  R.T» 

XX V  2  p.  206 

AQioRefciJ[ori,u 

An  in  foro  fpeciali  rei  iine  inftitui  poC- 

iit  ?  IV.  f .  4  297 

Quotcmporefiniatur?     IV  26.31^ 

ASHoSepulcbri  Violiti. 
An  ai^ori  fit  applicanda  ?       XJLVIT« 
.  /  I2.i.6f9 

Num tocuaiiibftri  6qiiis  efec^ric 


fkpEST 


'     mortuum  repultum-  ia  eum  l^* 

cam).ubi  iepeliendi  yas  non  erac  ? 

XLVILi2.a.66a 

A^io  Scrvianai 

Cointra  queal  detur,  (i  prgnus  a  bonas 

£(!ei  po(!enbre  ilt  conftitutoxn  ? 

XXrLii.  lufeq. 

^SIioSeir^ci  cmruptiyfeu  de 

Servif  coirupto^ 

,  Kon  datut  contra  bonsfideipo(lel^ 

foremw  IX,  4. 1.5^7 

Non  eft  famoia.  XL  3.  i.  ^2 

An  ftt  adjomixtai  ita^  ut  dupla  res 

i«fit?    .  XI.3.2.jgl 

Num  adbuc hodie  obtineat ?   XI.  3. 

,       4-58J 
A^io^fiquadrupes  paiipericm  . 
fecijfe  aicatur. 
Vtrum  d«cuV|  fi  beftia>  qusi»  domi- 
ni^alicuius  eft^  damuum  dederit  ? 
IX.i.i.f4i 
AQi(y  firiiliJuYis. 
Quid  iit,  &  quomodo  ab  A^onebo- 
ncfidci  diflerat  ?  XLI V.^.  13,  |:yi 
Vid;  infr.  JudiciumfiriMi  Juris. 

AElio  Tributoria- 

Quomododiffcratabaaione  de  pe- 

cdio?  XIV,  4. 1.741 

Danir  ad  verfus  h«rede5>  in  quantum 

ad  eos  pervenit.  XIV«  4. 2« 

£ft  e»]eIi3o  Prstoria.  ibid. 

Adhuchodieinforo  ufum  babet,  & 

qualera ?  XIV.  4. 4. 743 

Dc  Tributoria  Aaione.  EL  X  XIV, 

-  Nttoifitpei^a^siiiju»!?  XXV». 


De  Tucds  &  Ratiooibus  diftraheif-    « 
dis^&  uciUCuratioBis  cau£ir  AdicK 

.'  .n^.  .      R.T.XXVIL3,23i 

Ar  Aflio  de  Tutells.&c'  neceflario 
debear  iiiflitui  in  loco,  ubicucot 
adminiftrayic  ?     XX  VIL  3.  a.  232» 

Num  cum  AdioneTucels  ucUi  con- 
currac  !^adio  negocioram  gefto- 
n«n?  .  XXVIL10.7.24J 

A£iio  Fenditi.  ' 

ASTo  Venciici  ex  pado  retroYendfr- 
tionis  dacar  contra  emtorera,  (Ivf 
remhabeat^  (ive  non^    XVJI/.z» 

Adipne  Venditi  ex  pado  rcoovcn- 
ditionis  agi  pocefl>  ec(i  pte^um  . 
nonaddicumiit.  XViU.  1.38« 839 
ASiio  Vi  BonoYum  Raptorvm. 
An  eciam  dtcur  propter  violeocaai 
l«(io«em?  XLVlL7.2*63i 

Qttomododlfieratab  a6tione  iurtil 
XLyiL7.4,63i 
AncomhacA^ltone  concurrat  afiio 
iurtiiBanifcfti.?   XLVILy^j.^^z 
..  ABioUtihs. 
Nunquam  datuc  contra ,  ied  /upcta 
mentemLegis,         IX.Li.s41 
A^or.        ^ 
Quaodo  Juramencum^  reo  delatuar, 
revocare  poflk  ?    XIL  2. 26.  <i3f> 
JoraracncumdeI^um&  Fevocatuc% 
deficienteprobatiope  de&rr^oa 
potefte  XJLi.  27.63V 

An  &  quandoin  vitusagere  teneatur? 
V,i.4»37fi 
Num  reo  aivte  litemcpnte^taffliiv- 
fkumentaederedebeat?  ILi3^ 

,  iBd^c^dcbetinflrumcnta^quibqai^ 


RkrVIiI    Et    Vsrborvm. 


«fan»  ift*  11.  «3,Jt.o,  187 

•An  aft(}r  prius  ruam  irvteiKionem, 

ieos  deindeexcepcionem  probare 

debeat?  XLIV,f,8  frr 

Quot<?qualesAdus  requiratitur  ad 

conTttetudioein  introducendam? 

I.3.<o.  4y 

<^aando  Adusunus  iuiliciat  ?     ibid. 

A^uum  confinnatio  fudicialis  ad 

quemlibctMagifiratum  perrinet» 

II 1. 2. 138 

^Suf  yohaitaria  ywrisdi&imis. 

Dieferiatoexircerinonponiuit.  IL 

12. 6. 180 
Addi3;i9  in  dim. 
De  Addiaione  in  diem.R.  T.X  VIH. 

2.p.8fo 

fn  diem  Addi^  res  connumeratur 

in^domlnio  vendiMris.  XVllI.  2.  u 

.  •         8ji 
Admm  Legati^ 
An  coram  quinque  teftibusfieride- 
beat?  XXXIV.4i.3<54 

Adjetins.   * 
An  Adjedoiuo  nofnineiede  conftt- 
.  iiui  poflit  ?  X  f  U.  f ,  6-  700 

Adnmijlratio. 
i)eAdminiftratjone&  Periculo  Ta* 
•    torum.       R.T.XXVI,7.p.i24 

'^        Adminijlrator. 
Adtninilb-atores  civitatum,  fi  iltis  bo« 
^     nacivicatum  adminiftrandacom- 
miflafuntytranfigerepofrunt.    IL 

if.4.243 
Adoptatus. 
Npn  iuccedit  iit  imperio^      1. 7. 10« 

106 
An  Adopcauab  afcendentc  in  bujus 


poteftatem  cum  liberis  tranfeant  ? 

1.7.4  loi 

Adoptatus  at>  «traneo  an  in  patris 

adoptivi  fit  poteftate  ?  1.7.8.104 

i        Adoptio.     . 

Quandofit  eoncedenda  ?    F.  7. 1. 97 

Anbeneficiumjurisfit?  ibid. 

Degenefatab  umone  prolium»    I.7.  ^ 

i^.iif 
An  Adoptionisufus  adhuc  hodic  fu- 
perfit?     .  '       *         I.7.9.10}: 
Num  Adoptiones  flnt  JurisNatura^ 
lis,  an  Juris  Gvilis  ?     1. 7. 10.  ^06 
Adufter.  ^  . 

Quomodo  contra  Adulterum  vel  h^ 
dulterap)  abfentdtn  procedatur? 
XLVIII,  5.  io.<579  . 
Aduftera^ 
An  etiam  bona  prapliernatia  arriit-   • 
-  tat?  XLVin,^.9  (?79 

An  Princeps  Adulter»,  (dilToluta 
cum  priori  marlto  raatrimomo  )' 
'   ptrmitterepoflit,  utadulteronu- 
bat?  .XX1V;2.9,197 

Adutteriunu 
An fitcontra  Jus  Nacurx?  XLVIIC 

5i.«7r 

An,  &  curaliterdeflniatur  Jure  Civi- 
li,  aficer  Jure  Canonico  ?  XLVUL 

r3  67$ 

Num  a  concubina  quoquecommit* 

tacur?  XLVllI.f  4  676 

An  de  Adulterio  tranfigere  Itceat  ?Jl  L 

Utrum  de  Adulterio  eriamextranei  • 

.  accii&rcpoflint?  \'LVri  f.5.67^ 

Quaenam  liodie  finc  A<lixJterii  |>cenc? 

XLVn    5JJ.677 

Quibus  ex  canfis  Adulterii  poeha 

(b)  2        •  miti- 


Indeit 


imdrgariibleat?  ib.pag.tf7g 

An  iit  Adulteria  deprehenfi  absque 

-:   fcnipulo  cofi£aenUds  privatim  itt- 

'  .   lcrficipoOint?        XLVIlI.f.r4, 

6i% 

QuisDamdicanir^&quomodoa  pra« 
curatore  differat  ?        lll.i.  i.  2^7 

l0eacau{ir,inqoaJudex  ef^  poftula- 
fe  non  poteft^  nifi  infeconda:io- 
ilantia'.  IIL  r.  %» i^j 

Ait  dohim  adveriarii  dolo  elidere 
poflit?  lII.i.f,i5S 

Qnam  culpam  prafertet ?  W.  i.  7. 160 

Vlrcter  £ilarium  aliquod^palmarium 
mcafiim  vidofiaepaciici  nonpot- 
cft  ^  ^  llU.B^iSb 

Advocatopra  patR>cmio  datom  rC" 

peti  noD  potefty  (i  per  eom  oom  fte» 

tiC|  quo  minu»  operam  praefler. 

XIX*  2. 27. 934 

NnmAdvocatusp,  qot  cognttisaniu» 
partts  fuiidanienriff   «d  alteram 
tranfit,  aimcD  falfi  commtttat?. 
IILf.6.2f9 

Ati  Advocatusrquerelam  inofEciofi 

•  >  teftamentialienonomine  movens> 

.  amittatlegatomfibire&dam?  V. 

2.24.431 

Qpmdo  ^Ediimd  ufusfrQfiua  ceflet? 

VII.4,2.5'of 

^dium  RomanaruiBaftitodoqus? 

VHLr.2.f27 

An  liceat  diraere  ^des  vidoi  tempo^ 

reincendii?         XLVIL9.  u^i 

Mdificans. 

.  ApiBdificaiisbonafideinalienoitm-  . 

i  do    bibeat   iitik»  .  tOio  iieai 


iriNnila 


'    negotiorom  geftoroniy  fi  dooiimis 
fundipolfidet?       XLLi.]7.4^ 
Mdificimt* 
Aify  area  legata)  etiamdebeararwSdf- 
fkiumyineaexffarufium?    XXX« 
9.21.348 
MdiUmm  E£Bunf. 
Numlnlocatione  quoque  locom  ha- 
bcat?  XXLi.2.ii 

An  {ocum  inveoiaty  iervo  aioooaiit 
'  (iirdovendito?         'XXLu^fS 
DeJEdllido  Ediaa,  &Redhibitoria, 
fl(Quanrimin4^    BmT^TiXl  f. 

Mqmtas. 
AfT  iCquitas  fit  diftinda  a  iore  fcri- 
.    F^to?  L  3- 1.38 

Ao  jiui  fcripto  fit  pneferenda  ?    ibki« 

JErarima. 

QoodnaitiJoreCivilidiaitQr?XLTX. 

.     14.4. 719 

Ms  AUemm. 

Aiid,  qood  hxres  debet  ddiin€kH 

detrahatur  tanqoam  ^s  alteoum 

«bhatfeditate?  XXXV.  2.7* 

'    37f 

JEftmatiOu 

Quando  vendtttonis  gratiaftfia  djcs- 

.   tor?  XIX.>7-9T^  . 

In  dnbio  venditionis^  paria  ftfla  vi- 

detor  in  iis  rebos>  obi  ofiis  reiiii 

acdpientemtransfertur»  XIX.  3.  k 

Taxariontsgraria  interventt,  qooriet 

non  ofiis  cei  io  aliam  tnmsfertor. 

.     .  ibid*p»9i3 

bi  locatione  reiy  qost  ofb  minoitor» 

wuiiriooia  gnitift  acceffifle  vide- 

cor 


RERVja    Et    Verborvm. 


tor»  XIX.  3. 10. 95-4 .      reopum  ex  gjratia  ?  XLVIH^  16.  I0 

Afifaciat  pericQlam  ejus^  qui  fufce;  687 

^    pit?  Xl^^-a*!.  949  Agnatus. 

JNum  debeamr>  £  feudum  legacum?    Cur  Agnatury  m  feudo  fuccedensr, 

^,  XXXI  q.  14344        repudiarehaereditatempoflit;  fi- 

Ca>ossi^mtcmporisi£ftimatio  inipi  liusvero,  feudum  ngnofcens,  to- 

cieoda  flt,  fi  rcs  peetta  vel-  periir>        tam  Jhcrcditatemrgnefcere  videa» 

veldctcrigrrcdditaeft.  XIli.3  2«        tur?  XXlX^i,6  3^9 

691  tAgnofceYf. 

'An,(ires{egaca£textracommerc]um    AnpartemhxredicarisAgnofcens  to- 

fblio8legatarii>.£ftiauitio  debea-        tamAgiioicerev!0eatur?   XXIX<» 

tur?      ^  XXX.q.  14.342  2.5.3^7 

MfthnatariwContraBus.  Afhim  Pratorixivu 

DcjEftimacoria.  R  T, XIX.^.p,^^^  . Hodie  ceflat.  II. 1  28  164 

Vid.ixA.ContraShis^ftiniittorifis.    Albi  corropti  hodierna  poena.    ibid» 

^as^  Akatpres. 

Ad  -^ltas  demum  70.  annorum^Kci»*    De Aleatoribua*    R,  T.  XI. 5,  p. 584 
£Btamuiieribusp€ribnalihiDs?   L»    Aleatorumreceptatornonpoteftvin- 

f  1.73^        dicaredamiium>ten9porehiruu>  xn^ 
Affmis.\  juria^atum.  ^XLy.^.jSf 

An  inter  AfHnes  coOaterales  poena  L*  ARenanr^ 

Pompejsedeparricidisquoqueob*    Alienanatcmideo,  quodadfonem  iii 

uacat  ?  XLVllI.  9.  i.  68^        rem  fcriptam  meto^t,  non  tenetur 

i/^^itns.  df?  altenatione  judicii  mutandi 

An    foluto    niacrimonio   toUatur?       cauiaia^*  1^.72,3^5 

XXIII*  I4  2. 117  Alienatio. 

^An  itx  Affinitat^  dentar  gradus?    ^Qn^cor^riaeiDpQenaliboa»    Vl.j. 

^  •  -XXUli^j  117    .  .  7.48f 

Ager.  Utromliypoihecaeconfticucip  ineni- 

Qui  agrot  confuibs  bona  £de  ppffi-        phyteufi  (ic  alienacio  ?  ibkf. 

'  ^t^  frudusque  inde  percipici»  ex    Aik  Alienatio>contra  pa3um  de  noa 

quaficontcadu  tenetiir.      X»  i. 2»        alienando  fafia ,  £t  ipib  jure  nulta» 

y^        ka,utddminiamnontransferator^ 

j^er  FeffigaKs.  IL 14. 37. 133 

Si  Ager  Ve^galis ,  i.  e.  emphyteoti-    Alianacio  ^aD  libet  in&u^isbabecur 

cariuspecatur.  R.T.VL  3.^.481    .    procontcaKJi,  V'- 3- 7*48? 

Aggratiatio.  DeAlicnarionejudicii  mucanili  cauh 

<J[oomodo  difTerant  A^ratptfo  fm    .    &fi^  R,  T J V«  7.  p.  3f f 

AkolitiO'  Kriacipis>  ti  cefticooo   4<^?  ^  P^^^  ^^  i^on  ^lienaodo  pi*  ., 

G>)5  gporc 


[NDf:X 


'    gtaore  non  ftetur,  AHcnatio  con-  Ahus^ 

tra  pa<$un) fii: ipfo/urc  nulla  ? XX.  An  pro  AI£b  itipirlari  vd  paeifcipoC- 

f  J.42  fit?                         XLV.i.f.f6o 

J^um con valefeat  Alienatio  fundi  An-  An  alius,  pto  me  folvens,  ine  liberet 

talis,  il  maiitus  fM>ftea  in  perpe-  ipfojiirc?'           XLVIL  3.7w|94 

CttUm  domiQiuai   confequatur?  Akeus* 

XXill»^.  3.164  An  Alveos,Qno in^^eradelertas,  {^- 


An ,  li  uxor  iteratii  vicibus  Goiifen- 
tiat?  XXI^I  f  4  *^T 

I^um  Anenatio  prxdii  minoViscen- 
valefcat,  (i  minor,  mai.or  fhftus> 

.     confenciat?       XXVIJ^  9  7  240 

An  per  AUcnationem  rei  legatsevd- 
luntariam  ademtum  videatur  !e- , 


ftinodominQiefticuatar?      XLL 

«,14.43» 
Anntomia. 
Anriclicita?        XLVHL  24.1.70$ 

'     Afinui  ReJitm. 
Quarecompeniariiion  poffinr?  XVL 


gatum  ?    -       X XXIV.  4. 2. 36^    Quid  ilrit^  &  quomodo  cfiffcrant  ab 

Num  Alienatio  bonorum  domania-        ufuris?  '  XXlLi.if.^ 

lium  valida  fit,  fi  ob  benemerita  fii-  AimdtiU 

£|a?  ^       XLIX.i4.4«731    An  pr;£ci(e  Annulo  fignare  defaflant 

Alimenta.  teft^s  teftamennin»  ?    XXVllLu 

Quxiiam  voce  Alimentorum  veni-     *  '  H*^f3 

ant?  XXV.J.2.208    Quid  Annuli    verbo  -imelligaturl 

An  Alimenta,   a  Vitrico  privignis  ihid. 

praeftita,  cet}ieanturdonai;a?  II L    Arrhie  nomine  datas,  (!>  precio&re 

f.  lo,  293  .      folutis,  retencus  iit,  quos  condi^ 

De  Allmentis f aturis ,  ultiroa  vohm-  ^      detur?  XIL  7. 1«  6ii 

me  relifiis>  cransaaio  nulla  eft.     '  .  Annus  Utilis. 

If . if •  7. 244    Tn  omnibus  fpeciehus  nnitatus  eft  ifi 
quadiienniumcoQcinuum.      IV. 

S^dnLCunit,  cttittn  ighoraiici,     i  V; 

Quomodo  iit  computandus  ?    ibid 

Aiiticbrefis. 
An  nihil.anud  ficj  quam  pignos? 

XlU,7.6.7f^ 

Qisnlis  adio  pro  if  petenda  Antichre- 

iidetur?  ibid. 

Antichiefis  tacit^  non  conftttuicur,* 

.  quocies.  res  fiygileni  oppignora- 

.   tor? 


De  prxtaitis  traniigere  licec.     ibid. 

In  f  uturis  ddmittitur  compen(atio. 

XVI.  2.2.772 

^An  in  cdiifi  AUmentorumappellatioy 

aliudve  remediurili   fufpeniivum 

locum  inveniat  ?         XX  V,  j,  2. 

208 

De  Alimenris  &cibariisleg^s.  R.  T. 

XXXlV.Kpag.363 

An>  Alimentis  legatis,  contineantut 

*  etiamfttnuus  ftudiorum?  XXXi V. 

1.1.363 


m 


RtRVM 

»1      f  I  7 


Et 


tur? 


^ppeUam* 

An  in  cauia  alimentorum  locum  inve^ 

,  niat?  XXV.3.2.208 

Numin  cau&  crhninalibus  admitca- 

tur?  XUX.i.  5:7" 

I^um  in  caiifis  caiBmlibus  &  iifcali- 

(ms  quoque  admite<*nda>  fi  |ufta  fit 

AppeUationiscaiira?    XLIX.1.& 

Anpeiltres  conformes  (eiftentiaslo- 

^  cumhabeat?         XLIX.1.7.71Z 

DeAppcIlationibus^   ItT^XUX.i. 

,  pag706 

An  unius  Appetlatioproiit  ^mubus 

confortibus  ?         X  UX 1. 1, 106 

4nAppelIatk>nidd€d«miiumfit,utiie> 

aacontinuqm?      XLlX.i.9«7i7 

An  Aqn^  «t»m  nou'  perennis  duca- 

tur?  V4n.3.i.f2i8 

DeAqua^r  &  Aquas  pTuvia:  arCendji^. 

R.T.XXXfX*3.pag,497. 

De  AquaoGtidiana «ci£iHva.   R^1\ 

-:  .       XLIILzo^pag.sigr 

.  *  Ai^iiter. 

Quomplice^iint  Arbitri  ex  voluntate 

.  partiumeleai?  .         IV.  8.  L.^^'^ 

Af  bia^orum,  qui  ex  lege>  negotio  ad- 

^  le&a^    arbitrantttr>.      conditio. 

ibtd« 

Arf>itris  pluribus  ele^lis,  omnesprs^; 

ientes  efle  debeBC.       IV.  g.  2. 3^9' 

AnArbitri  pari  numero  fint  eligendi?. 

/       IV,8-3'3f9 

AbArbimMntentiaappdlarenon  11- 

.  cety  nec  contra  eam  aliud  reme^ 

dtiimopponi^^poteib/  ly.8.7.364 

Coatra.  Atbitii  ftntentiam  d^  i^ 


ftirutio  ift  integrum.'     ibitL  p.  3^f 
Art^it.i  compromiflarii  diebus  feri*- 
tts>u5dtceienoifpoflimt«  II.  12. 4. 

'      ,  •  ^79 

Arbitrimi* 
Arbitrium  boni  viriobtinet  in  focio  7 

tate.  XVl2*9.8o^ 

QuidfitredudMoftd  Arbitrium  boiri  . 

viri?  ,  IV  8  8.366 

I»  Arbitrii^  iion  femper  reduAio  ad 

Arbitrium  boni  vkilocum  habet. 

IV.».  9,366.  jlq< 

Quo  tcmporc  finiantur  remedia ,  ex 

Arbitriiscompetentia?  IV.  8% W  -' 

36^ 

De  Receptisy  quiArbitriumrecepd-s 

sunC^utienteouamdkant.    R,T^ 

IV.8.p.3f7  ' 

lu  confimo  poiita^  ad  qvem  perri* 
neat?  .  -XU.j» 20.434 

Arbarettmh 
rffqugcMfAatArbo^tiufusfiiiaus^ 
VILf,ii.499 
Area^.- 
Inquo  coniiilat  Arcic  ufijsftuaus,  61 
qmndoceflet?        ^11.4.2.5:0^  '< 

Cur  Ar»|a  militum^  oppignoi^ri  non 
^    pofllin?  XX.2.rj.3aieq. 

Afrefiuttj^ 
Quidfit?     .  \XVI.3.ar.79<y 

Inqiilbusdifferatafequeftr©?    ibid.' 
Quotisque  extendatur  ?  XLIV.  7. 7* 

•  -54? 

Artogam. 
tJtrom  j.  Arrogationie  paum^  Jure 
'  Natur»  valeai^?  1. 7,  |o.  106 


IpTErEX 


\ 


An^  funt  BonaRegls,  alia  R£gni,& 
quomodo  a  feinvicemfintdiftiir- 
fla?  XLIX.14.4.728 

^tJtrqm  in  Bonis  Advenritiis  patrt 

oiiis  y  an  proprictas  competsft? 

'  VIl.i*f.49j 

An  de  Bonis  Adv^ntitiis  ex^raordi • 

narns  filiasfamilias  confcnfii  pa« 

cfis  teftari  pof5t?  XXVIII.  i.  y.  247 

,  Bona  Domanialia. 

Qflasnamdicanrar?  XLIX.14.4r7p 

Quibus  modis  conftiraanmr  ?      ib« 

An  immemoriali  poflcffione  acqui- 

rantur?         '  ibid. 

An  Bona  DomanIalia>  ab  anteceflbre 

alienata>  a    fQCceflcKre  revocari 

poflint?  ibid, 

.^     .      .    Bono  Dotalia.  r     , 

'AnBona  uxoris  in  dubio  flnt  Dot^- 

*  fia,an  paraphernalia?    XXIII.J» 

10.161 
Vid,  infr,  Hes  Dotales. 

BonaFifi^Ii^* 
Quomodo  diiferant  Bdna  Fifcalla  & 

*  Ddmaniuqi?       XLIX.  14.  4, 728 

BmaFtdcs. 
Cur  in  ufiicapione  requirarar  ?     VI. 

Gur  in  emtione  ettamtempore  con- 

traSus  requirarar.  XLI.j.^.^^j 
An  ad  pracfcriptloncm   anbmjlam,  . 

feu  extraordinariam  requiratur? 

XLl.  j  27. 461 

.Num  in  pnEfcriptxone  adtionum  de- 

fidererar?  JfU.  5.30.462 

An  per  vo^em  graecam  rfsWtw  exptt- 

caripoflit?  ibid.471 

hfi  Jure^CaooniCo  in  pncTcripttQnc 


30.  annprum  requirarar?  XLIV. 

'     ^3^5-537 

Bona  Fldei  PoJfejf(nr. 

Quisiit?  V.  3.11. 449 

Differt  a  colono  &  ufufruQtiatiOi 

Vn.i.9.49« 

An  pignus  CDnftiraefepoflit ?    XXf 

I.ILII 

Frudus  perceptos  non  relKratt ,  li- 

cet  Iocupleriorindeft£hi$.    VF» 

1. 9. 46g.  &^l.  I  2f.  4^< 

Fraaus  extantes  reftirait.    V/.  i  la 

4^ 

Num  noxae  dedere  poifit?IX.4  i.f  57 

Tanrairi  tenc  tur ,  quatcnus  cft  \ocxi« 

plctior  tfemporc  rei  judicat».  V* 

3.ij.4fo 
Quando  de  cuTpa  teneatur?  V.  j.  17» 

An  ^cqtliratetiamFrafltisnararales? 

V.  1. 8. 466,  &rXLI.  r.  24. 4J« 

An  caverc  poflit?  XXXIX.  2. 3;  407 

Uf  rum  fradus  feparatos  acquirat » li- 

cet  (eparatio  ab  alio  fit  fada  ?  XU. 

An  lucretur  fru^s  confinntos ,  ctfi 
locupletior  flt  &£lus?  XLT.  1.25; 

4^ 
Qualis  Bon«  Fidei  PtrffefTor  frudm 

perceptos  lucrerat  ?.    XXVf F.  p. 

Bonormi  Poffeffte^ 
De  Bonorum  FoflefEone,        R .  T. 
XXXVr.j.p.381 

^Quasnamflt  e/tisrari6?XXXVri*i.38i 
Quis  ordo  in  Poflfefiione  (ervetor; 

R.T.XXXVm.i^p.388 

^    Boncynm  Pojf^^o  tofifra 

.     Tafyaf. 

"^  "   "■    An 


Rervm    Err    Vk&BO&vab 


f  - 


i 


i 


Aa  demr  pofthomo^  non  rite  exh^- 

fedafQ>  XlCVi{L2i>9.264 

De  BoiioaHn  Pfl^ieiBoBe  contxn  Ta- 

••faibs.       R.T*XXXVIL4.p.383 

DeLfigtds  Ijneftindis  contra  Tabu- 

las  BoQomm  P6fleifi6De  petita. 

B.T.XJfXyiI.fvp.}gj 

Mtk  Booomm  Fioj9fiffio  fic  fine  ]»3 

XXVUL3.ja«9 

C 

^       /        Cadmier.  «      !^ 

X)eCadmrilw  puQiicirttnu    ?R.T. 

.KLVHL  24-  p,  70« 

Qvalb  paena  m  €adaYenim  (poVvh 

'  lores  fit  confiitata  ?,  XLVIL 12. 3« 

V  '  iS6o 

Jtt  crimii&Iker  ^convetiiri  poffit? 

IIL£«x^94. 

DeOiIanmiatoribas^  B«T»  IIL  £^  p# 

2<SQ 

'    Citin&afyiftriu  * 

,  SeqtiM'  tenetor  ihqita:  loci  f  £  fiibdt- 
^'«  cus  cotitra  fiibditum  vel  contra 
^  Prfileipem  agac.  "  ftaf.  q.  2. 4 
Afi  kvmiedtatis  Stadbus.ik  iubditis 
«^  tu6t>tte6datepoffit?  XXVLf.z. 
•i-.  ^iv^,:..: 213 

-   Camfftnr (^*fc^®eb«.  J 
An  exceptionis^fft  nbn  num^tse  pe* 
'  ^  euiiias  opponoe  poiHc  ?  Xli*  x.  2^4 
e   ^  r  '^    .      .  .  -    ^  io6 

CamplbrQf  iim  inAaoreft  habenCii 
XIV.  3.2.736 

Cnnis.*:^  ^  ^ ' 
Nilmfi-Omem  iovtftentem  ^^ccidflfft 
liccit?     ."  IX*itUj43 


■w> 


Qiipotf», 
Caoone  ^o  parte  oblato  non  ceilat 

poena  caduci.  VL  3. 9.  ^gS 

AniC^oone  pro  parte  a^nno  hxxe.\ 

dum  npnfoluto^tota  emphyteu- 

fispereat?  VI.  $•  11  487 

Quis^jus  io^tionemlprobare  d^b^ 

At^  .  .  VL3. 105.486 

.  Qipitemimfusfeu  definnutus. 
pe  69^^  Minutis.     R,  T  JV.  y .  p.; 

.-    '         .  347 

Capitis  defninutio. 

Ejtta  faodie  fiipereft  aliqQis  i^tii^ 

.,  iVjf  2.J48 

Captivus. 

D.e  Captiyis ,  &  poftliminto ,  t&  red- 

«inti»tbboftibu5*      R.TtXlyrXt 

.^      .....         «fr^733 
..c.  .    .  CaputLmrmn. 
Quis  per  hoe  in  defini^ione  tutelas  in- 
teWgitur?         :  X J(YL  ju  i.  zty 
Carcer, 
Aafitpcani?  :     XLVIIL3.z.67j 
.1         *       €arnjf^x.   •  _ 
G^koqfipe  hsrede  inftituto  >  frater, 
.    qui  etiA^I  Carcn^x  eft ,  teftamea« 
tum  i(]fpiIiciorum  d«:ere  oequit. 
V.  2. 12«  416 
,    Carolus  Magms,  , 

Aii  introdwi^eric.Jus  fLpnsianiim  ia 
Germama?  ,  Pr»f  q.n" 

Diploaiate  (ingulanim  provinciarani 
Leges.QQnfirmavic.  ^  ibid» 

.       Ctifiratus. 
Anadopte^poiffit?         ^7*^9$ 

.  r  Cafixum.^       ,    .j 
Nttiif  •^Oftrqin  f^^dura dato ,  etiam 

: .  m^am^  imperimi^/cQ^^iJbm  vi^, 

.d^r? II.  ju  19. 154 

(c)  z  Cafuf. 


ftf0EX 


Cajks^ 
Qcuipdo  iit  prsftandus  ?    XUf •  &  fC 

TM 

Af^Cftla  iunpliciter  poficov  intselBgy^^ 

iwcniiRiafblmts?      XOLtf^i^ 

BA  Cdfos  infoUtof  tenecor  «osmio^ 
'  datarimy  non  etiam  adialolkiili' 

Iki^ticiir  dola  maTa  pneetdente;» 

XVI. }.  iK78f 

CaJusFnfentm. 

kvM  inftitueionibus  &  rabftitutibnr*' 

*    btt»  caiunx  noluncatii  includat? 

XXVIH*tf.f.28j 

Cavtrejeu  CaHfmem  prafiare^ 

An-is^  quiQivecdeiudrcioiifH^etieim; 

caveat^jttdrcacuniiblvi?    XLVL 

^  '    7.1.617 

Cattiar  regolamei  tradandat  fiint  hig»- 
doordinartok  V.  1. 1. 375: 

<2u»  orda  judkandi  !ti  OtfSami 
concur&irt  obiervandus  i    V.  r«. 

Cfluiarunr  conjunlKd  invito»  reo-  fiert 

non  poteii  ,  XLi;  aL  ^gr 

GM^a  data  Caufa  non  iecuta;    R.  T. 

XIL4*p.64S^ 

€3k(6  non  iecutt  videtur ,  ii  dantem 

'   poeritteat,.&  ii  accipiiensnonpnp- 

fter.  XIt4,yuJp 

8i  cauia  utrihque  turpisv  melior  eil 

conditio  poiSidentis.^  XIL  $•  i*  ^9 
I^VkAsy  &  Fruaibusr  &Cauri8,  lc 

onmibus  Accei&ooibus,  &  Mora^ 
^  K-T.XXH.i.pw7«^ 

Qaahdo  tpits  ^^en^  ^umttoex 

d£ver(a  *  Cauiai    ibWerr  vioe»- 


fur?  XLVLx.if.f^ 

OmpiLOriminaUs. 

Qaiisfiacnr  iit:  ordcr  cognofeeiidi »  fi 

Cauia  Civilis  &  CriiiiAialk  concor* 

rant?  XLVIU.x.  4*4(7 

Cmifa  Sinmkiria^ 

QuaeiiaiisfiocGai^Sttnunirn&?   V. 

Caufm  C^gf^lc^ 
Ciirinafienatione  pftdiQmi  diiiiaii 
V  nim«dIubetidebac2XXVO*9.3. 
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Quidfit?  XIIL3.1.686 

Opponitur  Condidioni  cerd.       itu 

P^6«7 
Datur  quoque  de  pofteftione  rcaipe- 

randa.  Xl}lj.f,6p 

Non  eft  adlio  praetoria,  /ed  dviUa. 

X\\\.3,6,695    ' 
Eftarbitraria.       '    ^    XIL3.7.693 
Male  diftinguitur  in  Condiffioncm 
certi  &  incerti.  ib.  q,  g 

Eft  ipfa  ordinnria  Condiflio  vdinde- 
'     biti,velfurtiva.  .  ib.q.9 

De  CondiftioneTriticiaria.R  T.XBL 

3.P.686 

Quid  per  CondiSionem  Triticiariam 

defignenur?  XIIL  3.  i.  687 

In  Condiclionc  Triticiaria  veniuac 

omnes  res  prxt^  pecuniam  oo* 

'meratam.  "  ibid. 

Vocis  Tririciariac  origa       Xlll.  5. 3« 

692 

Condiaionc  Trirjciaria  res  ipfa  quo- 

que  repetitur>  &  quae  ?     XllL  3. 4. 

692 

Tritigiaria  voxeftfaltem  qualitas  rc- 

liquarum  Condidionum.    XULj. 

Condi^^ionis  Triticiarias  ufus  adhuc 
hodie  in  foro  liipereft^        ib.  q«  u 
Conditio. 
Quidfit?.  XXVm.6.19.296 

An 


Rervm    Er-  VfiRBoliVM.  . 


Anpro  impleta  hab^ati^ri  fi  per  eum, 

'  qoi  implefc-debuit]^  non  fleteric? 

n.  14*  28. 234 

Quibus  in  cailbusientcntis  inferi  poi^ 

.  fit?  -  XLII.  1.6.478 

*  AnXlQnditio  exiftens  debitorein  in 

moracbnftitoat?   XXILl.  20^86 

De    Condidonibus    Inititutionum. 

-    ,  ,    ILT.XXVIIL7.P.299 

De  Conditionibus  &  Demonllratio- 

m\m.        R.  T.  XXXV.  i.p»  368 

Condiuo  Impoffibihs. 

loultiinis.voluntatibus  pronon  adje- 

da  habecur.        IL 14. 44. 240.  & 

XXViIL7.2.spi.feqq. 

An  Contrafius  vitiet  ?  XXin.  1.7. 122 

Num  vitiet  lcgatum?  XXXV.  i,  x.  368 

An  impoflibiles  conditiones  vitient 

•  pa<aum?  11. 14«  44. 240 
^An  Conditio  Impodibilisi  (ponfalibus 

adjeda».  pro  non  fcripta  habea- 
tur&c.  S5(11I.  1.7.  U2 

Conditio  Tacita. 
AnConditionesTacitx  pro  veris  ha- 

•  bcantur?  !!•  14- 43»  239  , 

ConduSior.  ^ 
Qttomodo  de  culpa  domefticorum 
tencatur?  XIX.  2. 43. 943 

Oj[)eras  condudas  alii  itCTum  locare 

•  nonpoteft.  XiX\2.'9.923 
Ante  locationistcmpora  ex  jufta  cau- 
'.  h  propria  autoritate  expelli  non 

poteft.  ^  XIX.  2.16  926 

Antcbienniumbbnon  folutammer- 

cedemcxpellinequit.    XlJf.2.17, 

926.  fq. 

Ab^mtoreexpellipoteft,  licetloca- 

tor  jurato  promilerit,  fe  contra- 

ilttmfcrvaturum.    XIX«  i.  23. 932 


A  fucceflbre  n^ceSario  cxpi^Ui  r  noti 

poteft.  XIX.  2. 25^.932 

Tributa  fic  onera  rei  folv^t.    XIX.  z. 

\  ?6-9J8 

Rnitodemum  aono  mercedem  folve- 

rc  tcnefur.  XlX.2.37.'939 

Finica  locatione  a  locntore  propiia 

autoritate    expelli  ,nou  poceft. 

XIX.  2. 38. 939 
Quando  jurerefiftere  locatori  poflit? 

ibid. 

Prxftat  culpam  Ievem,'ut&cuilodi- 

am  mediam.  X'X.  2, 42. 94Z 

Quale  periculura  fiiftincac?  ib  p.  943 

Condu£lor>  idem  oiferensinfundis 

pubticis,  quoB  novus  condudor, 

cx  squitate  huiceft  prsferendus. 

XIX  2.14,9^; 

Morofiiselapib biennio  eXpelli  pot- 

•    eft>  etfi  conventum  iit>  ne  invicus 

ante    qulnquennlum  expellatur. 

X(X.2,  17.927 

Hypothecara  ha'bcns  in  fundo ,  cx- 

pcHi  non  potcft.      XfX.  2. 2:.  93C 

Reidotalis,amantolocatcE,  ab  u.w- 

re>foIuco  matrimonio,  expelli  ppt- 

cft.  XIX  2.  24  93Z 

Rerum  paraphernanum  ab  uxore>fii- 

luco  matrimonio  expelli  nequicib. 

'Jumenti  &  veftimentorum  pncftat  di- 

ligentiam  cxa^iorcm.  XIX.  2. 42. 

943 
Anprxftetculpam  fuorum  domcfti- 

corum  ?  XIX.  2. 43.  943 

An  practextu  meliorationum  &c.  ela* 
pfo  termino  vci  iinita  locatione> 
mercedemve!remcondu6bm  re^ 
tinere  pofll  t  ?        XIX.  2. 39. 940 


(d)» 


An 


iNftEX 


Anpropter  aliud  debicum^  qoodex 

caufa  locati  concLu^  non  oritur  > 

ib.q.  40.^.941 

An  ConduSor  finica  locationeloc^ 

toriren^tocatamrcpetenti  referre 

poffitqusftionemdQminii?  XIX* 

2.41.942 

Conferre^ 

Nomfiimtus  Do£torales>  vel  illi,  qui 

,  in  ftadia>  opiiicia>  nuptias>  aut iter 

&c.  funt  (iippeditati ,  iint  Confe* 

rendi?  XXXVII.  6.3.384 

An  etiam  ea  Conferanturi  qux  ex 

mera     liberalicate    data    funt? 

XXXVIL(S.4.38^ 

Num  impenfa  in  beneiicium  ecclefia* 

Iticum  Gbnferamr  ?    ib.  q.  £»  387 

An  iSf  qui  rem  ab  afcendente  acce- 

ptam  Conferre  deber>  ett^oi  rd 

fruAus  &  aHiras  Confetre  tenea* 

tur?  ib.q.j.38f 

Confejfia. 

Utrumprobetdelidum?  XLVH.  i, 

y.  621 

An  Confeflio  infiintia  ma|oris>  cum 

tutoria  autoritate  fa^a>  valeat? 

XLII.2.1.483 

Num  contra  Crafefllonem  delidi  mi» 

norreftituatur?  ib.q  3.483 

Cmfejfio  Erronea. 

Quandorevocari  poflit?    Ilt.  3«  14» 

28Z 

An  Confeflio  Erronea  procuratoris 

QOceatDomino?  nL3.i4.28i.& 

XLIL1.2.  483 

Confejfm. 

DeConfdlis.    R.T.  XLll  2.  p.  483 

Conjiifi&^ 
Quid  fity  &  an^  tollat  obligationem 


ipfojuri» 


XLVL4-f.f97 


Num     extinguat    fidejuflionem? 

XLVLi.17^ 

Quibus  inCafibus  contingat  ?XL  VL 

Quibus  in  Cafibus  non  fiat;feu  cefiet  ? 

^     ^  *>*d  P-T99 
Fro  quanam  parte  fiat>  fi  debitor  una 

cumaliishaures^fitiaftitQtas?  ifaida 

p.£oi 

An  tolUt  pignus  ?      ifaiA  p.  604.  & 

6ii.6q« 

Non  debet  noccre  tcrtio  crcditorL 

ibid.  p.  fia 

An^ac  cefTare  beneficiiiin  &fm- 

donis?  ibid. 

Num  fiat,  fiquis  coaaus«rterit\ttKe- 

ditatemy  eamque  poftea  alii  refti- 

tuit?  ibi().pag.6tf 

An>  ficorreuscorreofuccedit,  Con- 

fufione  tota  exfHnguator  dbli^ 

tio?  XLv;i.ii.ni 

RaaoConfiifionis.    XLVL 4«  f.  6(tt 

Conjunffus. 
Anl^ortio  deficiens»  defuR^ioCoa* 
)un£lo,  ad  ipfius  haBredem  per  jui 
accrefccndi  peroncat?    XXXL 

Conjux. 

An  Conjuf  conjugeni  extra  cafimi 
adulterii  &  malitiofas  defertionii 
ex  aliis  quoque  caufis  dimittere 
poflit?  XXlV.2.y.rf9 

An  Conjux  Principis  Lc^bus  fit  fo- 

An  Principi»  Conjux  fiibfic  Judici» 

Comitis  Palatini  ?  ihii 

Confcientia. 

Anif»  qoipraefcriptioney  vel  aliojo- 

tc  conflituto  ntitor  aua  danuio 

tbe- 


RlHVIf     Et     VftRBaftTMt 


alteriiis>    contni    Conicientiafn . 
N    agat?  XLr.3.30.469 

Confenfus. 
In  contrafiibas  nura  edam  d^lara* 

tur.  11. 14. 1.189 

Cenieniu  denotator  voluntas  Iibeni> 

velipiii  Iibertas«  IV.  2.  z»  301 

An  Patria  Conieniiis  in  nilptiis  requi* 

xator  jurc  Nators  >  .  X](III.  z.  4.. 

An  reqmratur  Jure  Divino  ?      ibid. 

Anetiam  }ure  Canonico  ?      ib.  q.  6. 

P-I-34 
Mum  etiam  Confenfusmatris  in  nu- 

p^  liberorum  requiratur  ?  XXUL 

1.7. 134 

An  Conienius  uxoris  diipoiitioni  ma^ 

ritit  deipiius  bonisparaphernali- 

bus  biGt&i  eriam  ex  pofHado  acce- 

dere  poflit  ?  XXUL  3. 10. 161 

Anetiam  ^conjedui;^,  Confeniiim 

acceiliire,  probari  pOiTit  ?.      ibid. 

DeAutoritate&  Confenfu  Tutorum 

ac  Curatorunu    R*  T.  X X  \  I.  J. 

pagiiy 

Quomodo  Confenliis  curatorum  dif- 

ferat    ab    autoritate    tutorum? 

XXVI.  8  3  126 

Conflimh 

Quando  obligat?        XVII.  r.  8. 796 

An  nudum  Coufilium,  iimors  ilfud 

feqnatur,  ordinariat  Lcgi^  Corne- 

li«  de  Sicariis  poenx  locum  faciat  l 

XLVIll,8.f.684 

Si  quis  nuditm  Coniilium  dedit,  an 

ideo  furtt  tenetur  ?    XLVil»  1  %. 
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X^onftituta  Pecunia^ 
De  ConiKtmp  Pecunia.  R.T.  XHt  f, 

pag-tf» 

Ctmftmtum. 

ConiBtutumnoneit»  fi  quis  permit* 

tit,  ie  iblnturum  jd,  quod  ante  jaia 

debuit»  Xni.f.x«699 

Qumam  debits  Conilitni  poifint? 

Xin.f.8.7«I 

Cmftutuith 

Qttonodoprobetur?  I«34io«4f  fc 

q.i4.p.48 

Jus  icriptum  abrogare  poteii:  in  ibta 

populari.  L  3«  13, 47 

An  iMx>bari  debeat?      XXIl  J.  5. 97 

AnCoDiiietudo>inlcriptonim  reda* 

da,  incij^iat  efle  jus  icripcum  ?    L 

3*12^46 

Quotqualesve  adus  ad  Coniuetudi? 

nemintroducendam  requirantur  ? 

L3io*4« 
Quantum  tempus  adConfuctudinem 

rcquiratur?  ib.q.u« 

An  communis  opinio  Coniuetudi- 

nem  vel  probet>  vel  fiiciat  ?     L  3. 

Con(uetudo>  quasrem  fintivam  Ma« 

giilratui  addicir>  eil  irrarionalis. 

XlILi.9-68f 

ConpraBus. 

Quando  in  re  aliena  valeat>  quando 

non?  XIII  6.i.^ox 

An  videturt  conditibne  impoflibili 

appoiita?  XXIU«x.7.i2:t 

AnContra^lus  ipib  iurenullua  jura* 

mentominoris  confirmetQr?  IV* 

4.22.34f 

Ubinam  locus  Cbntraaus  fit>  ii  nuUua 

locQs  expreflbs?       V4i.14.384 


ItiDrt'. 


Contraftus  mutuo  confenfii'  initus» 
.   itoiusdifrenfucUflblvl  flequit*  IV» 

^    8.6.  J«3.&XVlIl.f.33.y>x 

$i  Contra£his  {\t  ob(cttnis>  concra 

,  quem  fieri  .^ebeat*  interpretatio  2 

-    _     XVIIL1.56.850 

Qualis  a£lid  dctur  pro  refcinderxlo 

Contraau  ob  Iscfionem?    XVIII. 

5.i'874 
CuiContradus  fimulati  probatio  in- 
-  cumbat?  XViILi»H.849 

CantraBus  j^fimatorius. 
In  quo  differat  a  locatione  operanim? 
XIX.  j.  4. 9^0 
In  quo  difFerat  a  mandato  ?  ib.  q«  f* 
Curfitbona  fidei?  XLIV^7.i3.5f4 
Gontradus  .£ftifnatorii  definitio  & 

forma.  XIX.  3.  i.  94^.  feqq. 

Quomodo  differat  ab  emtione  ven- 

ditionc?  XIX.  3  3.970 

An  in  ContradluiEftimatorio  transfe- 

ratur  dominium  ?     XIX.  3.  z.  947 
Inillo  accipiens  non  cbligatur,  licec 

res  periciic.  XIX.  3. 11, 95-4 

.  Danspoenitere  potcft.  XIX.  3. 12.954 

Sufficit  praeftare  prctium  conven- 

tum,ticetaccipiensplusfit  conle- 

cutus*  XIX.4  14.976 

Si  in  ContraSu  iEftimatorio  accipi- 

cns  rogaverit  dantem,  ut  rem  ven- 

dendam  det,  pericuium  ejus  eft> 

quifufcepit«    ,  ibid. 

ContraEius  bonafidei. 
AnContraausbOnacfidei,  metu&vi 

inituSy  ipfo  jure  fubfiftat  ?     IV.  2. 
•     .  -  2.300 

ComraBus  Clmogrnphnrius. 
An  in    Contradhi   Chirographario 

quis  ex  iblis  Uteris  obligari  pofiit  ? 
XU.l»i9«^02 


ContraSius  Eiripbyteuticus^ 
EJii:  concrafius  bohs  fidei  ?     VI.  3. 4. 
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An  fit  origine  Romanus>  an  Juris 

Gcntium  ?  VI.  3. 1. 4S1 

Nom  requirat  fcripcuram  ?     VI.  3. 1. 

—     ■  .        4S2 

Contra&us  Innaminatus. 

DeContradlibusInnominacisJ   R.T. 
XIX.2^pag.94j 

Eorum  origo.  XIX.  2.  i.  94J 

An  requirant  unius  partis  adualem 
praiftatlonem  ?         XIX.  2. 2^944 

An^dentur  Contradus  inoominar^ 
qui  ad  nominatos  quam^tQ^ooDft 
accedunt,  &  cernim  homeo  ba« 
bcnt?     '  XIX.  2. 3. 944 

In  Contrad^u  Innomi  nato  Do>ttt  Dei, 
dans  femper  poEmitere  poteft»  noa 
vero  accipicns^  XJX.  4.8. 

in  quibus  dif^rat  Contraftus  Inm^ 
minatus  Do ,  ut  Des ,  a  permuta- 
tione?  ^       XIX.  4,9.961 

In  Contradu  Innominato  Facio ,  ut  - 
Facias,  pocnitentia  locum  nori  faa- 
bet.  XiXi  4  8.95-9 

CurContra£iusInnominatifint  ftriiSi 
juris?  XLrV.7*  15*5-^4 

ConiraShls  PignoraUtius. 

Valet in  rc  nlicna.  XX.  3*  i.  jj 

ConiradiSiQr. 

A  quo  in  concurfu  creditorum  tonfti- 
ruatur?  XLir.5  16. 49? 

In  quo  cfncium  ejus  confiftat ?   ibid. 

p.496 

Quisnam  fit  legitimus  Contradidor 
in  materia  poljeffiortis  ?    XLIII.  2. 

Con^ 
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,,.  '      -  Cmtrabere. 
^nando  pftrtes  in  fcriptis  Contiraiiere 
>  voluiifevideancur?  j  XVIIL1.1. 

8if 

Cmtrihutio. 

An  Ubertatem  a  Contribttdonibus 

aflerens  titttlum  pofleflionis  cdere 

debeat?  ;  XXn.3  4.96 

r-  Canventio. 

An  Conventio  hypotbecs  iit  paflttm 

'  k^ttmum?  II.  14. 14. 203 

Conventio,  qus  libertatis  jus  exclu- 

dit^ipfo  jurenulla  eft«       XlXt  2» 

13.924 

Correi. 

An  hcdie  habeant  beneficium  divi-, 

fionis?  XLV.2.9.y7o 

Quomodo  Correi  dcbendi  vcl  cre- 

dendicompenfitfepoflint?  XVI. 

27.77^ 

.,  "    An  Correo  noceat  interpcllatio,  reo 

-   '     .  ^  Ma?  XU3.2(J.458 

An  fufliciat  unius  Correi  interpellqtio 

ad   interrumpendam  in  genere 

praeicriprionem  ?  XLV.  2.  f . 

f  (J6 

Si  duo  eandem  rem  promittant,  id- 

.  que  ex  fbrmula  appareat>  an^d 

.    Correos  conftituendos  praeterea 

,  requiratur,  ttt  id  expreiHsverhis 

^  -        i  adjiciatttr.?  .  XLV.  2*  1.  ^63 

'AnunittsCouei  novationoceat  reli- 

quis?  XLV.2.3.f6f 

Aa  Correo  noceat  padum  rei  ?  XLV. 

*       •    i  2.4.566 

An>quod  unus  Correomm  accepit  al- 

.  ceri  communicare  debeat  ?  ib«  q.  6. 

An  fbcii  hic  flnt  omnes  >  qqi  duo  R^ 

ftipulandi  £^  funt  ex  caufa  one'- 


rofa?  ,*   XLV.2.6.5^9 

N6m  inter  Conreos  debendiexcuffia 

i  loculnhabeat?      XLV.2.7»y69 

ln>  fi  ab  uno  Correorum  virilis  tarf- 

tttm  portib  exa^  flierit>  adhttc  ab 

*  \eo  folidttm  exigi  poftit  ?    XLV.  2. ' 

Quis  probec,  alterum  Correum  noa 

:  eflefolvendo?     XLV.2.IO.J70    . 

An>  fi  Correus  Correo  fuccedit^  qon- . 
fiifione  tota  exringuatttr  obligacio? 
XLV.2*ii.57« 

Num  Correus ,  qui  totum  debitttm 
fol  vit,  partem  repetece  poflSit  utili 
negodorumgeftorum?     XLV»2« 

An  Correi  unius  mora  alten  nqceac? 

ib.q.  13.^71 

An  Correus  deb^ndi  fiiccedcndo  cre- 

ditori  liberet  reliquos  Corrcos? 

XLVL4.f.6io 

Creditoi\ 

Numexfecundo  decreto  dominittm 

confequatur?  XX-i.j.f 

Quid  interflt,  an  ex  miflione  ex  fo- 

cundo  decreto  dominus  fiat,  an 

vero(aItem  jus  diftrahendiconfe- 

quamr?  ib^p.^ 

An|undum)  flbi  oppignoratumt  pro- 

pria  attcoritate  occupare  pofiit? 

XX-Lif.i7 

Num  in  hypotheca  bonorum  prafe- 

ratur  fifco,  cum  quo  idem  debitor 

ppftea  contra^t  ?  ^  ^.  4. 

An  aaionem  fiirri  habeat  ?    XLVH. 

2.6^624     ^ 
Qualcm  culpam  Creditorpignorari-^ 
tittsprseftet?         XIU.  7.18*  7^6 

Ao 


u 


AciC«edico£rOii|ii$pecuma  iiavis  xt- 
par^ad^  CoeM»iK(ii  dot$  ficpm* 
lec^idus?  KX.^]|ag 

C^kDor  poftetioc  iblyeado  piod 

Mte  pigiiQris  diftra^Qtiem  dd>i- 

tamcom  fa6m$fin  ejiis  locttm  fnc- 

-  l^dj(|l(^iuiliiVttirci  fit  ucilicas? 

Afi»(ipc»fteciorCrecficor  ofiTerc  ance* 
fioci  debicum  cum  ufiiris,  haram 
oblanirttm  ufanicum  ururas  quo- 
quepecdTpoflic7XXILi.jo.8o 

Ucmm  Credicor  condictonalis  quo- 

quein  bona  micti  poffic  ?     XLIL 

4.2.486 

An  Jure  Novellamm  Credicores  mic- 
tancur  ex  primo  decreCQ  in  parcem 
ialcem  bonorum  ?        XLU.  4. 4, 

^  487 

AnilliCredicores,  qui  propter  «aio- 

ikmrealemex  primodecrecomiC- 

fi  func,  micci  quoque  poflinc  ex  fe- 

'  cundo?  XLH.f.l.487 

Credicores  in  concurfu  credicorum 

forum  dd>icoris  fequi  cenencun 

XLlLj*i6.494 

Qua  in  fraadem  Credicorum  ^da 

fuocutrefticuancur.  R.T.XLIK 

8.paf.f0o 

An  Ccedicor,  cpii  reoabfeiM  fidejuf- 

foremcoovenit,hoc  miflb  concra 

ip(ttm  reum  prindpalem  adionem 

ioceiicajDe  poffic  ?        XLVL  i.  9. 

T77 
AnCktdicor,  qui  debicorishxres  exi- 
iKt,8t  poftcaex  fideicommifli  ne- 
cefficace  hxredicatem  certio  re- 
iUcuit,  concra  bunccumeflefiu 
txpccict)4cpcifHaum  debicumpe- 


tevepoffir?  ILVL  4,^609 
Nttfla,ildkmteh9B«de>  Cctdfcare^ 
id  concurfum  f  ravocances»  pra- 
ceflTum  continuare)  cumque  rea(^ 
fumereceocaocur?      XLlX^i^. 

J.727 
CrsiiMr  Antii^eticus. 
An  i»  u^Enitum  fruaus  pecdpere 
pafficIocoi|fiicanim>  fieafege  rci 
data  iiCy  uc  vice  ufucarttmfnidus 
percipiac  ?  Xllt  7.  f ,  718 

CreditaresHareditafiL 
Sifeparacionepecicai  fblidum  con/e« 
oud  non  finc,  an  ad  hacredem  tt^ 
vcrtipoflinc?         XLIL^.^^» 
Crimen  Extraordinarium. 
De     Excraordinariis     Cnmxmbui. 
R.T.XLVII.it.pag.tf5tf 
CrimenLafa  MajeJiiJtis. 
An  eciam  ab  advenis  commictatur? 
XLVIII  4-1.674 
An  de  CrimineLx&  Majeftacrs>  a  Sta- 
tucommiflb,  folus  (mperacor  ju* 
dicarepoflic?  ^•^-2.674 

Crimen  Peculatus. 
Num  obcineac  ia  rebus  mobilibua  i- 
pfius  rripublica;>  ao  eciam  ia  retMis 
civicacom  ?  ^    XLVilL  13.  s.  6M 

Afi  ^prdcribancur   viginci    afmia? 

^XLIV.5.4,^ 

Crufia. 

An  Crufta,  quae  femel  cilm  fatkio 

-    meo  coaluic»  vindicari  a  priori  do- 

mnopoflic?  XlLi.i2.4M 

Cktpa. 

Quocoplcx  ?         XML  6.  p.  710*  tq. 

An  caotum  in  concra^bus  &  qai- 

bttidam  ddiOis  doto  compine- 
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.  tur?  XUU6.li.  70 

Qaid  fit  io  abib:2)^o>  quid  in  eoncre- 

to?  XIIL6.13.7tt 

Qualis  Culpa  a  creditore  pignorati^ 

tio  fit  pratftanda  ?  XIU.  7.  i8. 726 

yocabuIoCulps,  fimpliciter  poiiiOj- 

qualis  CulpaintelUgatur?    Ul.f.^ 

7. 291.  Vf L 1. 1$.  foi.  XUL 

6. 8. 7064  &7M»  &  q- 1>»  712* 

QualisCulpain  AftioneLegis  Aqui- 

Itepradftanda  ?      ^     JX.  2. 5. 5^48 

'  Culparum  materis    fu&  tndatio^ 

* .  XIIL  6. 10. 70^.  fqq^ 

De  Culps  &  doli  prsftatiQnecmlir 

XUL  6*p.7io 

An  Culpa  dok>  comparettnr  tantum 

ia  contra^aibus,  &  in  qulbusdam 

deliais.  XIIL  6.11.711 

Culpaeil  m^^a  negligentia>  magna 

Culpa  dolus.  Ibidr 

Qi/pa  Lata. 

Prq  dolo  eft  habenda.    VL  h  4*  464 

Cu/pa  Levijflma. 
Quando  fit  prxftanda  ?  VIL  l.  If*  f cfc 
An  de  Cul{:m  Levifiima  quis  tenea- 
tur,  fi  res  exadliinmam  diligen- 
dam  npnrequirat ?    IX.  2. 4«  f 48 
Jure  Naturali  Culpam  Leviffimam 
quilibet  prxftare  tenetur.     XiU. 
6.io;7og' 
Cii/pa  NegHgmice.    . 
Qu«dicatar?^        XHL6.pag.7n 

»  Cu/pa  Ferfutia. 
Quatdicatur?    *      j     ibid.p^^rcr 

:        .      Cura. 
An  rc^^edividaturin  teftamentariam> 
;    lcgitimam,  &  dativapi?    XXVI L 
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pe  rebus  eorum  >  qui  fiib  tutela  vel 

Curafimt.  R.T.XXVlL  9.^.233 

Curator. 

An  minoribus  etiam  invitir&  non  pe^. 

tentibuseoaftioupoflit?  JCXVIL 

10.  2. 241 

Ucrum  adionem  fiirti  habeat?XL  VIL 

2.8.624 
Utrum,  fi  bonis  Curator  datus  fit,  ab-. 
fenti  m  biijus  bonis  tacitum  pignus   -^ 
detar?  •  XX^2  3,21, 

De  confirmandoTutore^elCurato-  . 

re.  R*T.XXVL3.p.220 

De  Tutoribus  &  Curatoribus  datis  ab 

his , '  qiii  jus  dandi  habent ,  &c« 

R.T.XXVL5;pag.t22 

Qui  petaut  Tutores  vel  Curatores, 

&  ubipetamur  ?        R.  T.  XXVL 

6.p,224 

Be  Autoritate  &  Confeofii  Tutorum 

acCuratorum.         R.T.XXVI. 

«.pag^225  . 

Qiiando  ex  faSo  Tutorum  vel  Cura- 

tcrum  minof*  agere  vel  conveniii 

poffit.  R.  T.  XXVL  9.  p.  127 

DeSufpedis  Tutoribus  &  Curatori- 

bus#  R.  T.  XX  VL 10.  p.  227 

DeCuratoribus&  Cura.  R,T. 

XXVU.jio..p.  241 

An  hoc  firtgulare  fit,  quod  Curator" 

furiofi  poflit  adire  hacrcdicatem? 

XXVIL10.4.24J 

Curator  Bono^um. 

Quando  &  a  quo  in  conc\irfu  credi- 

torumconftituatur  ?     XLU.  y.  i6. 

Quisnamfit,  fiquis  diuabfit>  velpro 
mortuoiiabeatttr?  XLU.7.1.5CO 
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pe  Coratore  Bonis  iznie^      R.  Ti 
Xm.7.p%to# 

Quidfrt?  XH3.3.781 

AninremfnoBilemcadktf?        gAdr 
hiquibus  rebus  iit  adhibenda?  XTIL 

6«.  16, 713 

Quomodo  a  Diligentia  difierat  ?     ib, 

Qualis  Ctiftodn  in  pigndre  r«quira^ 

tur?  Xnt  7, 18.727 

CuftodiaBVOxquid  denotet?  Xfll.  6. 

16.713 
DeCoftodia  Recrum.  R.T.XLVJII. 

Cufto^jVihaund  vel  mifericordja,  vet 
culpa  dimittetts,  tenetur  credito- 
ribus  ad  interef^»  £c  ad  poenam 
arbitt^ani  IX*  2.  ii.  f ^3 

\      i^. 

Pnmtmi. 
Damno  is^renunciafle  non  ecnfetur^ 
quiremcomiHodatam  fcien»dete^ 
sibrem  fzQsXa  efle  recipit.     XIII* 

6.6;7of 

Si  res  mea  vi  fluminis  in  aftferius  fun- 

'  dum  delataDan^num  dat,  w  eam 

vindicare  poffim?  XLL 1. 13. 429^ 

2>e  reftitutione  Damni  dati,  &  de 

^  cautiMerationefimiri.]b.p;43o 

Qui  tempeftatis  temtpore  jttflo  metu 

Damnum  dat>  non  tene(ur  Legcr 

Aquilit.  IX.2*9.ff2 

An>  feluto  ve£HgaIiy  Damntunr,  af 

latron3>us  datum*  t  Domino  ter- 

fitorii  fit  reftitHendum,  fi  fiilvum 

condudum  nonliabiierrnc  tnrnfei- 

nnte»?  XXXIX.  4»  4. 410 
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DeDamno  Infefia,  &deSugpt!mdcr 

*  Proie&^nibus^  R.T.XXXI& 

V  /^  2^F4^ 

Fdbhiwre  pofeft.  *        XDT,  4.  %:  957 

Quid-  vox  C^^t^  Jure  denotetr,  ft 

an  idem'  fit'^  m  dominium  trans- 
ferre?  XlX.^^lp^y.&XiX.^.^. 

Dehi^u 
Quando*  agere  poflit^d  uiiirai  aaitf 

moram?  XIII.  7.1^.  72^* 

MlriGri  folvere  non  teneror,  nifiad* 

Wbitoctiratore.  XXVILk).i.i^ 
An  longo  fenfb  poffit  dict  pofTeflror 

reralienx?  XLL3.36.46^ 

Num  Kberetur  per  tertium^  qur  fbl- 

vit  non  nomine  debitoris,   fei 

nomine  proprio  ?     XL  VI.  j.  2. 589 
Afir  fi  Dcbicor  ipfe  rem  pofltdet» 

!iypothccari«4o.annis  pracfcrHwF- 

tt>r?  '    XX.  1,16.  ig 

Quando  Debkor,  cedenti  foTvem^ 

liberetor?  XVnF.^,  2^.874 

Debitor  Judrcis  fententia  iniqua  tb-^ 

foluttis,  folutum  condieere  pot- 

tfl  tanquam  iadcbka».    XIL & 

Debitor  mmor&  monm  committit 
etiara  non  interpellatus ,  &  ex 
«oaiento  tard*  folutiontt,  XfX. 

Num,fi  Judex  fbfutionem  profitbi». 

rit,  Debicor  ufimt  prgeftare  tme». 

«ar?  XXil.i.rf.84 

MUm  centr^sa  De&itor^  moD^to- 

rtkanuhitdiodecur?  XLIV.^. 
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Debitor  oofii  Debicons  mxbi  cice 
v^  >  ibi(L  pag.5r4j.  fi}. 

quod  in  DebiCQriiinei 
impetnivi)  extendacur^uo- 
c^^l^  nd  bona  eju%  qui  fauic  debi« 
ijtci^  oieo  debecy  ica,  ot  in^jus 
^^oe  bonis  pignus  prstorium 
«pi^iw? ^  jXid,  p.  543 

UQruminiqnum  fic>  Debitone^if  «qui 
loixe  iuftai  delutt  o^andi  caufas 
Iiiabeti  teaeri  unicuique  hasredum 
gm  raca  refpoiidere»  eoqu^  in 
4^vec(bs     procefliis      diilriqgi  ? 

Qmd  &  vero  cob^redes  noUnfi  adio- 

.   jiem  intentare?  ibid. 

Qnid  &  Goh^red^  longe  abfint>  vd 
ilbiiint)ignoretur?  ibid. 

An  Debitor>  qui  pravam  pecuniamy 
mutuo  acceptamf  ut  bonam  tXr 
pendity  liberecur  reftituendo  pe- 
cuniamineademforma?  XLVI»3« 

An  Debitor»  qui  heres  creditoris 
fa^os  poft  aditam  hsreditatem,^ 
allamtertio  vendit,  vd  excauia 
fideicommifli  reftitoib  ab  emtore 
vei.  fideicommiflario  ad  ptieftan* 

^  dpm  id>  quodantta  creditori  de- 
beba^cobv^liiri  poflit  ?.  XLVU  4. 

Qmdfit?  .    Xn.6. 6.-663 

Chirc^pho  r&ldico,  remifliini  vi-^ 
deoir.        \l.  14. 3,.  150;  &q.  5.  rpz 
^n  remiifiim  videatur,  pluribus  e* 
/  jusdem  Debici  chirograp^s^^xi- 
;v  it«ntibu8|  &  i|no  iidtem  reddicp? 


/Bitim^tttF  ex  fola  squitate  natura- 

H?  XH,^.  10. 66> 

{kuadotecompen&ripoteft^  XVI.  u 

»1-77? 
Num,^  pignore  xeddito»  remiiTum 
oenfeatur  ?  IL 14*  3. 19C 

(^imam  Debita  coniHtui   poiEnt? 
XlIL5.8.7oi 
Detnti  naioralis  &  civilis  diiUndio?. 
XIL6.6.66J  . 
D^lvtamiadiem»  aate  dieiadven-* 
tum  folutumt  n.ec  repeci>  nec  ra«\ 
tione  ejusdem  interururium  pcfi 
poteft.    .    XIL  6.».  &9. 668  fq. 
An>  occupato  chirographo ,  ipfiim 
Debijum,  vidpatur    occupatum? 
XLIX.  ly.  1. 733 
Quale  Debitum  compeniari  poilit? 
'  XVLZ.10.77/J 
Declaratic  HonoriT. 
Sub  q^anam  formuila  &it  ?    XLVU. 

io.27,6f3 

Dccyetmu 

An  plenam  Juris  Canonici  autorica- 

tem  habeat  ?  Praef  q.  7. 10 

Kum  Decreta  Principis  jus  commu^ 

neiaciant?  1.4.1.555 

Decrecum  Judicjs  de  arienando  quid 

operetur?    '  XVII L  j*.  11.  e^o.iq. 

Num  primnm  Decretum  ia'tem  pi- 

gnus  prcetorium  coiiftitu^t»    an 

etiam  fecundum  ?  X !(.  i.  5 .  y 

An  Decreta  >  iiiie  ptaevia  caufe  cp- 

njtibne    prolefla    habeant    vinr 

fententix?  XLIX.  i  g.716 

Defetifo.     . 

Quando  neceilaria  dici  pofllt?  cjus- 

, .   que  requilSta  necciTaria.     IX.  2.  8. 
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Quando 
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<Quanda  d«feniio  iMCcflaria  .ceflec?  commiffi?                 V.1.17.  3*7 

ibid..  .Qais Deli^loctis (it,  fi  in juria  in  uno 

Defenfar:..  fdripta,  in  alterainfiniiaca  iit? 

Defen(br  abfcntis  de  rato  xavere  de-  ^'                                  *?.  i.  ig.  jgg 

bet  ih  aflione  neaK ,  npn  in  pcr^  SipluieffDeIiaunvcomnMferunt,fin- 

ibnalL                111  }•  17.^83,  f^^.  gutt  hi  iblidum.tenen|iir.         II. 

jyeformitas^  '                                  j.  2(5.163 

Jinxftimctur?               1X^^^.555  "ExDeBais  liberoruni  noxalis  adio 

PejeSfus- de  Poffeffione^  nendtitur?^              IX.  4.2.^^9 

An  utili  interdiflo  uti  poffidctis  a^e-  An,  fi  ^uis  jea^  uno  ftao  plura  Ddi- 

re  poffit  ?            J( Llll.  7. 3  f t*  Qa  comnrifitt  ex  uno  fl^colQitus  ra- 

Dehtia  ywmenti.  done  reliquorum  adbuc  ab  ^lio 

Jid  eam  convolare  poteft^aftor,  qui  .accufiiti poffit?  XtVlU.2. 7.^71 

.injprobationedefecit^  Xl\.iiZ\.^  Deli&um  Privatum. 

\6i^  J>e  J>elidi0  PHvqtis  traMfigere^CiOu 

Jh  Jiiramentl  ^DeTafibne^non  jrequi-  IIX  4*2.5^9 

.iiturlpeciak.mandatum.   flW.a-  DePKvatisDeliaisi.   JlT.XLVIt 

»iOi  278.  ^             .i.pag.dlt 

*&pcr  matrimoriio  &  tconcubitu  .fi-  Delifium  Puhlicum. 

mul  non  valetDelatio  Juramenti  .Andeiliis  impunetranfig^elice^t? 

Begativa..   .XII.a.i8«^^r.&q-^oV  :U'.f5.  »3  ly<^ 

t62!&  *       -  Demonfiratio^ 

.  Delegatio.  iDe  Qonditionibus  &  Demonftratio^ 

;De  Novationibus  &  Delegatiortibusv  r  nibus.         R.  T.XXX  V,  i^  p.  31^ 

R.  T.  XXLVI..2.  pag.  y8S  Demonftratioy  ^t%mi%m%. 

Deliberare.  iQuidTii?.?^               XXII.3.8101 

jDe  Jure Deliberandi.  R.T*XXVIIL  In  quibuscaufis  locum  inveniat ?  ib. 

8.p8g.  305  AnJuriQviltcognitafit?  '        ibid* 

-  An#neni!neurgente,  femper  delibe-  iQuibus  modis  fiat  ?         ibidu  p..  1 02 

rarepoffit.haeres,&quinamurge-  Terminus.Demonftradoni9  »qm>|  & 

repoflint?                  .ib.q,i.30f  adquemquisfit?             -    ibid.. 

.Deli&mr..  ^Quot&qualesteftes  adDeiaonftr»- 

kvLy  &quando  compeniari  poiSt?  .tionem  plenam  requirahtur»  "  IL 

XVI..2.13.777  8r  102 

JIa  etiam  culpa  vel  cafii  .committa-  ^Aa  ad  Demonftrattoneot   acdciK 

tur?              XLVn.  ia.6f8.iq»  Jorum   exhibitio  neceflaria  fit?. 

^Num  probetur  per  confeffionem?.  ibjd» 

XLVII1.5-621  .Dempnflfatio^  Contraria^ 

iCi^usfitcognitioDcIiaiincOHfinia  S&t&iW^^^m\2fXXii- 
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,AacertunitenDitiutahabeat?XXlI.        auferuntur«.  '^i^dj»      - 

^3.8*103.    Quioam  hodie  Deportatis  «qutpa- 
Demonfirtirc.    *         '         .rentur?  XX IV.  2.2.  »67 

(Quid  itt  materia  probationi&  deno^  Depofitarius. 

psxl  XXII.  j»  8. 101  >An  culpam  leviflimani  prxftare  .tfr*  ^ 

Denunciatio..  ^  neacur?  IX.  !•.  4.^49 

Att  Denunciatio  fpecialis  iit  iufta    Teneturaduibtasexiuora*    XVI.3. 
,in  .'ddiduni    inquirendi  caula?  .10.784 

XLS\li.]L*X*66^  ,prfflftatcafum^,ficulpaciuspr«ceilit^ 
Denunciatio  Litis^        '      ^         -  ;XVI.  3. 11. 78? 

,An  fieri  etiam  .dcbeat  autori,  fcien*  ;Nott  ten^tur  res.  depofitas  fuis  piae^ 
ti,  Utem  motem  cfle,.?d  hoc>  ut       ,ferre,fiutrasqueferva|e  ftcqueat, 
«vi^onis  pra^tia  pof^ea   peti        nifi  tesi  propria    minorifi  fuerit; . 
poffit?  XXfi.io  64.      .  preciL    '     '  XVI.3.UW85/ 

Namauaorifleripoflit^  lite  jamcpa.   .An  exfurtcragcre  |>oflit?      yLvU.' 
teftata?  :3tX.6.i3.6f  ^  'J^^fii^ 

vCto  iti  tegatis  prius^  qu^  /udicium  ^Depoiitarii  doltis  ,non;  eSt  pnefumen*   > 
'  ,a€cipitur>  ficri  ^debeat  hasredi?      ^  4dus,.licife,jclau& traxlitajieperia- 

.ib.p.66        turaperta..  'XVl.ij^f.yga. 

DepMens^  -   iDcpofitario  datur  ob  .impenfes  iie- 

;Rpo  lubitudcpckitumrevocare  pot-        ceflarias  retentio,  ut  &  a6Ho  '^e- 
;  i^ciftaiit^dkmaddidum..    XVI/3.        pofiticontraria:.      XVI.  3. 13.785  ^ 

,6.78i.fq»       '  pepojttuw^ 

(.Quando in  coneuriii  crcditorumprr-.   An  neceflaria,requirat >  .ut  .trnditip. 

•  ..viiegium*    pmlaDmb     habeat?       .cufl[odiajgratiafiat?XVI»3.4.7g2L 

1,  -  .XVI.  3. 1^.787    Nom    coropeplatton^m  .admittat? 

AiiindlfcpCiifltoj^refepararionisprx-*  •   X'*l3         86 

ferituraBfsci^editoribus?    XLIL    Deppfiti  yel.cootra.   :IUT.XyL  j,  , 

■■-'•'      •     '   5--«^488      •  pag  7^^ 

D(^nens>e?imim,  fi  depofitariuse-    Depofitire^mfita.       XVI.J.3.78P 

-  •'quttavctti^^pFethtmufiiSTepetere'  Dcpofita  pecHma,lta,  ut  depoCtario 
jpotfcfl:?  XVI.3  10:78}"        ,eauriliceat,noneft:niutuuni,  fei 

^    ••'  D^portatiq.  Depofitum.  XVI.-j^utSPi 

.  Ait  «4  maximani  vel  mediam  capms    Depofita  rc  cotnmuni  ab  uno  fimpli- 

, .liifll^hWttoncnipemncat ?    .1 V  5.      \citer. nonefi: fequeftium,  fed De- 

i*£47        pofitum  XVI.3»2.78p. 

-  •  *.  Dtpcsrtatwi  '  QuandoDepGfitumcumpaftamu*^ 
Pl&tcftiftandarc/  XVlI.r.2.7^3  tuiitadicipoflit?  II.  14. 19.  log; 
:Deportati8  .bcneficia  Juria  ^avilii  ,«lXVL ^.u^ 

wC^)3  '  ila     . 
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Ifl  Depofimm  non  venijant  res  110010«^* 

'  .       bilcs.  XVLg.  3.78j[ 

Iq  Depofito  requiricar  tantum  culpa 

h«u        XVI  3,}.y8i.&q.7'783 

-    IsDepofifiopcmtercUcet»  XVi(.t. 

ir.813 

Nbn  poteft  De^ofifo  ^djici  pai^um, 

iie  rcvocetur.         X  VIU.  i.  31  g^y 

Contra  infttumentucn  Depofid  ex- 

cfptioreinontradics  opponi  non 

potcft»  XVl,3.i4.786 

J}ep9fitmi  Mifcrahue. 

Ia  Depouto  MifecabiU  hodie  pcfina 

dupUobfolevit.       XVL^^^,^^^ 

|a  Detogatione  Legum  non  infpici- 
curordopromttlgatiojQis,  iedfiom* 
pofitioms,  .PraEf.q..6.p.8. 

Defertio  Malitiofa, 
Qoandoadfit?  XXiV.*.6.i9f 

Numfitiuftadivorriicaufa?       iMd. 
^         QuflB  Dffertto  Malitioia  vjfib^isi  qpa& 
invIfibiUs  dicatur?  ibid^ 

Detentor. 
J>ec<ntore9  fec»  bcfti«  non  nifi  0 
fiia  eulpa  teoentur,      IX*  u  i.  $4% 
Detinere. 
M  quoad  efie6tem  quid  interfit  iqi- 
cer  rem  propriam  alii  Detinerey 
&  rem  alieniWi  non  reftituere} 
'     XU.3»aP*4€4 
Dies, 
An  adilci  pofiit  hatredis  iofticntieni  ? 
XXVUL7.3.  303 
Quandodicatiir  ccdere,  quando  vfj. 

^wrc?  XXXVI.  2.1  379 

An  ftadm  oedat,  fi  legatum  purum 

cft,  ac  pOBftario  in  tiempus  diftcr- 

oir?  XXXVl,2,3.38o 


Qmd  fit  Dies  CiviUs,  qitid  Nacsua- 
liSffi^quoQiodo^ompncentur?  H. 

U.r.178 

Aii  ax^itii  comproouffiriiDiebus  fis- 
riati^  jus  dicere  pofiint?     iLn» 

4-TO 
Num  Diebiis  fieriatis  eriminides  alfcw 

quc  cau&  publicfBt  imo  hi  pia 

operae3(ercp3i)ueinc?   H.ia«5; 

x80 

Diebus  feriatis  non  pEomlfeue  aflaa 
vpluntaris^jurisdidionis  exerccri 
queunt.  ILi;t.^iBo 

A^  Di/ea  ccra)yuu  cQmputemr  10  cer* 
fmno?  lUu^g^iM 

Num  dies  biflextiUs  in  rcftitutione 
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Quatenus  legata  &  Pideicommifla 

♦  lint  cxaquata  ?         XXX.  q  3.  }J7 

.Deadimendis  vcl  transfcrendis  lcga- 

115  velFideicomimflis-         R,  T. 

^'.XXXlV.4.p.3d4 

Ahj  Hdeicommiffb  a  lcgatario  reli- 

Bto^  ii  ruriiis  ademto»  ipfum 

'    legatuni     ademtum    videatur  ? 

XXXIV.  4. 4. 366 

FiMcofnnriJfum  Univerfak. 

Si  reli^umy'  qualis  a<^io  detur? 

XXIX.7.6.335 

Fidejt^a, 

An  hodie  nudo  confenfu  contraha* 

.  tur?  XLVLi.i.f73 

JNum  iupponat  obligatioficm ,    cui 

accedat'?  .  XLVL  i.  j.  s'?^ 

Utrum  valeat,  fi  acced^t  pbligntioni 

contra^a  fceniina  absque  con- 

ienfu  curatoris?    XLVL  i.  6. 174 

An  confufione  extinguatur?  XLVl. 

^  i?.*  T85.  &  XLVL  4. ;.  605.  .&  6iz 

Fidejuflio  inutilis  non  valet  tanquam 

conftitutum.  XlIL.y.2.699 

Fidcjujfor. 

An  pofllt  efle  bbli^atus ,  41^  prind* 

palis  obli^tio  deficit  ?     IV,  4. 9. 
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Foteft<:ompenlare  id,  quod  vel  fibi, 

vel  reo,  vel  utrique  abaSere  de- 

betur.  XVI.i.3.772 

Num  eviBcerepoflit  reiD>  ab  co  vea« 


,ditam,proquo.fidguflit?    XXL 

2.1.60 

.  Aii  dbli^gationi  .eivili  accederepoflit? 

XLIV.7.6.539 

An.accedere  pofllt  obligationi  mece 

xivm?  XLVL  1.4.574 

Utrumcibligatiooi,  apupillofinet^- 

^re  contrads,  accedere  queat  ?   > 

XLVLi.  5.^74. 

Non  poteft  in  plus  obligari,  quam  re« 

us  prinfipalisdebet.XLVI.  1. 7.  sTS 

An   in   xniminalibus    admittatur? 

XLVL  1.8:^7^ 

Num  rcftitutio  jnmoris  eju8FidejU& 

foribus  quoque  profit  ?     IV.  4. 9. 

33y 

De  Fidejuflbribus  &  Mandatoribus. 

R.T.XLVLi.p.571 

An  Tidejuflbr,  qui  ultro  a  marita 

daturuxori,  in  fccuritatem  dotis 

obligctur?  XLVl.r.2.57j  *' 

An,  majorem  quantitatem  promit-  ^ 

tens,  quam  reus  principalis  deb^^ 

teneatur  ad  fummam  concurren- 

iemi  an  vero  fidejuflio  in  totum  fit 

-  nuUa?  XLVLi»7.  f7j 

An  Rdejuflbr,  qui  ad  certam  fum- 

man^  f^  obligavit,  eriam  ad  ufuraf    • 

feobligaflevideatur?  XLVLi.ip. 

578.&q.ii.570.fq. 

Num,  qui  fe  in  omnemcaufamobIi« 

^vit,  inplus  teneatur,  quam  i% 

qui     fimpliciter    fe    obGgavit? 

XLVLr.ii.f78  fij, 

An,  fi  feTvit  Fidejuflbr,  idem  fit,  ac 

fi  fblviflet  principalis  ddntor? 

XLVL3.6.y93 

Num  Fidejuflbr  fiiccedendo   cre* 

dit5ri  libcrec  tciua    princlpt^ 

(g)  a  lem? 
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femT  XLVI.4.5.610        mr?  '^       XlV.f, 

Ai^  injuriam  inferente  raorrao,  zQ\q  In  quo  peculm  habeatuir  pro  pacre- 
'    crimin/ilis  detur  «ontra  Fidejuf-        familias?  •  XIV.  6.5^.74^ 

fores,  ad  txpenlas  &  damna?  Si  pecuniam ,  mutuo  acceptam,  ad- 

XLVII.  lo.ij.d^f        huc  falvam  habeat,  an  ipfi  cxce- 

Atb  mortuo  injuriante,  ejusFidejuf-        ptio  SCti  Maccdoniani   detur? 

forteneatur?.  ih.q,i6.6^6  XlV.^.5.747 

AnFidejuflbrbeneffcio  cedendarum  An  poflit  confenfli  patris  teitari  de 
'    adionum  utt  queat,  licet  ei  re-'       bonis  advcntitiis  extraordinariis? 

niinciaverit?        XLVI.i.i4.r8z  XXVIII.  i.  f.  247 

Utrum  teneatur  crcduori  Tolverei  Num[nTortiB  caufi  donarc  po/fit? 

fi  hujua  culpa  a£lione»  cedi  noa  XXXIX.  6*h  419 

pol^nt?  XLVI.  i;i6.f8f  Ift  quibus  caufls.habeatur  p|x>  pa 


Sn  ad  Fidejufiores  quoque  benefi-^ 
cium  ceflibnia,  bononim  perti- 

iieat>  XLn.j.4.48r 

Vtrum  Fidejuflbr,  quf  pradebitore 
principali  foIvit>  ftaa-  forutibncy 
ad  ccdendas  fibl  attiones  agere 
poflit?  XLVl.i.i5;.y8i. 

De  Fide  Inflrumentorum..  R.  T. 
XXn.41p.10g: 

An.  diaum  iUud  Apoftolicum: 
Quicquid  nonfit  cxFidCjpec- 
rntimred.  delFidebona  fitintel- 


cattmefty^ 
ligcndumT 


Ftlin^ 


XLI.j.so.^gjsr 


trefamilias  ?         XLVII.  2.  h  66^ 
Quando  Filius  &  p^ter^o  niwpcr- 
fbna  habeantur  ?  1. 6.19. 9f 

An  Filius,  qui  patrem,  «K>rbocon- 
tagiofb  comiptum.,  negVigtt,vel 
ad  pontificiam  religfonem  tranfit, 
cxhacredari  poflit  ?  V.  2. 13. 417 
Si  Fitiusfamilias  fiia  nomine. con- 
traxit,  executio.contra  eum  dif- 
fertur ,  quamdiu  in  ppteflate  eft 

Xiv.y.1.744 

Si  Filiofamilias  duo  credunt ,  an  ad 
hoc,.  ut  SCtum  Macedonianum. 
locum  habeatf  unius  fcientia  fuf- 
ficiat?  XlV<J.2.74f 


Num  FiU«:  cmancipatflr  neceflaria  Num  Filius ,  a  patria  pbteflate  libe- 

dos  conflituatur?:  XXIIl.j.i^iffi  ratus»    SC^  Macedomano   iitt 

Vtnim.  Filia,iub  potcftat^e  conflitu-  poflit?                            ib.  q.  3^ 

ta,  dcbeatdouri,  fl  propria  bona:  An.  Filii  Principum  uti  poffint  SCto 


habeat?  XXllI.  3.3*1^7 

Filius.  FtliusfnmiHas^ 
JsL  momento  narivitatis  confequitur 

omnia.  jura  fui  patris,.  etiam  in 

dignitatci.  L  9.1. 135 

Kum  pofl  annum  2f.  pro  cmam 

cljgaca  atque:  fui   jurisL  habea- 


Mac^oniano  ?     XIV.  6.  4. 746 


Num'  niG ,  confenfu  patris  negotia- 
ribnem  cxercentes ,  quoad  illam 
negotiat^onem.  habcantur  pro» 
emancipatis  ?  ib.  q.  f. 

SiFlliu^,  contra  SCtum  Macedoniar 
muni  mututtm^  accipicns ,,  ex.  pe- 

^  cttlio) 
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i 
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^mim 


RHViir   tr    Vtn.iovLvm^ 


cuHo  folvitj  quaaQibncpamfuc- 

cumitur?  XlV.6^^13.7^0 

FiliiiSr     jufltt     patris    contrahehs> 

aaione  direfla ,  ex  eontradu  dc-. 

•  fcendeme;  conveniri  poteft*.  X V, 

4.1.76^ 

Filios*,.  non*  obtihens  in   Quercla 

Inpfficiofi    Teftamenti',    amittit 

emolumenta,,  teftamento  rclidlak 

V.  2. 24. 431 

jKaFilittS  Senac»rius  etianv  fit,  Xiut: 

ante  patris  dignitateta  Senatori- 

am  natus  eft  ?  " . .  1. 9«  1.  ^3r 

An  Eilitts  fuua  fub  cofiditibnje''  ca- 

ilialL  vel  xnixta^  iriftituit  poffit?/ 

XXV!ir.7.r.299» 

Aiii*FiUofaroilia8  infanti  noceat  fci- 

cntia  patris  ratibne  petitionis  bo»» 

,    nommpoflieffionb^XXXViriJ*. 
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Blum  Filiusfamilias,  fraude^  obasrav 

tus,  bonis  cedere  poffit  7:   XLIL 

An  Filius  &  patcr  ihvicem  ftipulari: 

poffint?  XLV.  i.4.ff9 

CTuQi  Filiusfam.  pfomitteris  patri,  cl 

naturaKter  obligetur  ?'  ib*  p.  ^60^ 

-Am    Ffliifami.    accufare     poffint? 

XLVllf.  2.1.6^9} 

I^husAdiiiierinus., 

An:  legitimari  poffit  ?        1. 6^  if .  jr 

.  QiiiFinc*  coofunditj  &  inde  fruflus- 

percipit»  aclibne  ex  qualTcontra- 

Qm  tenetur;  X.  f.  2. 563 

Binium.  ^egundbrunn.    R.  T*  X.  i.. 

0ttasftib  de  Fihium  confufibne  quo- 
tiesoliniinondabatufi?/  X.i..5«  fdt^ 


Quis  Jiire  Civilidicaut  ?  XLlX.  r^J 

4«7^y 

Sequitur  pofleflbrefn.  XIX.  1. 10.  ^  w 

&XlX.2.3f  93g; 

An  propter  pcenam^  tacitum  ptgnusv 

habeat  in  bonis  debitorum  ?  X X.- 

2  6  2  j; 

Niim  hypotbecar  privilcgiata    giu- 

deat?  XLIL  f  ic.  493: 

Utrum  in  poenali  debita  vcniat  de-^ 

«num  poft  chirographariba  ?  XLIL' 

r.i2.458; 

Numadibncmhabeatcontri  debito- 

riis  fui  debitores  ?  XLlX.  14. 1.72^ 

An  Eiico  inftrumenta  edi  debeant? 

11.3.10. 189 

Si  quis  priiis  cum  Fi(ca  contraxerit>» 

^  &  poftea  bona  alii  obligaverit,  att' 

haec  hypotheca  potior  fit  Fifco, 

cuibypothecaconftituta  non  fuit? 

XX.  4.7*4» 

Dejwerifcil  R.r.XLlXi4.p.725 

An  inter  privilegia  Fifc;]  quoquc  fit,> 

quod  non  litiget,  nifi  in  pofleffio- 

nem  miflus?.         XLIX.  i^,  2. 71^ 

An^  deficiente  hzrede,  Fifcus>  bonui 

occupans,  vel  creditores,  ad  con- 

curfumprovocantesy  procefliioi^ 

continuare,  eumque  reafliimere 

teneantur  ?        XLIX.  14. 3. 727 

Fodiha;^ 

An  ad  ufiimfruQum  perriaearit?  VIL' 

r.  12  498 

Num  ab  ufuffuSuarib)  noviter  infti- 

tui.  poffint  >  ib.  p.  499; 

Fomiina..  ^ 

Nbn  eft  privil^juta^^nifi:  in  intercer 

fibnibus..    .  XVLiiiL76f 

( g )  i  '  *^®^ 
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;Nontenetur,ficummarito  feoblijga- 
'  verit.  XVI.i.6.7<J7 

iQttalcmnegotiationcni  excrcere  de- 
'    beat,  fi  SCto^ellejano  «ti  ^nen 

poffit?  XVI.I.I5.770 

JFoemims  non  pcrtrtittitur  .fldopiiO) 

tene  tanren  unio.  1,7.14.111 
An  Fcemina  inhonefta  a  vicinis  e  vi- 

ciniaexpellipoffit'?  XI.  3. 3. 583 
iQuotnam  bencficia  Foeminis,  -pro 

^liis  intcrcedcntibus  concefla  finc  ? 

XVl.f.2.763 

,9^oemince  illuftres  non  gaiident  be- 

neficioSCtiVellejani.     XVL1.3. 

•76y 

ya?mina,  diflimiilans  iitferccflioncm, 

fi  fe  principalitcr   obligavit,  ni- 

Mominusipfi  exccptio  SCti  Vel- 

:lejani  datur,  fi  creditor  id  fciat, 

ibid.q^  ^^ 

f  oeminae  decipiend  non  fuccurritur, 
.  fcd  decept«.  ib.  p.  766  * 

3Foemin«>  accipienti  flfmtuum,  "ut  aBi 
,itenrai  mutuo  daret,  datur  SCtum 
Vellejanum.  XVl.-f.5*766 

Ouando  Foeminis  bcneficiaSCti  Vel- 
lejaiiinoirfuccurratur?  XVI.1,6/ 

,\\      l6i 

'Si  FoBmina  &  mas  pro  iiio!interce- 

dunt,  foemintc  perlbn^fubducitur^ 

XVI.-I.IO  768 

ftsmina,  qu«  poft  biennium  fe  ite- 

rato  pro  marito  obHgat,  vaKdc 

oon  obligatur.        XVI.  i.  lu  769 

l^oemina,  jurato  renundans  SCtoVcl- 

JeJ.de  eo  doiSa,  validc  obligatur^ 

XVI.1. 12.769 

JFoemina,renundian$Jurdto  SCto  Vel- 

4ejano;  h^nt£si9^fffkmca  Sia 


EX     -•  ^ 

tneJ^iii-^uihefHica  Si  quanisdier. 

'  ^enuttciaflenQnbcnlenir*  4b.q.f3, 

{"oemina^negottationem  comDfiynem 
iexercens,  uti  non  poteft  SCto 
Vellejano.  ib.q.  9^.  770 

Vid.  infr.  Jflulier.iv»  Vxor. 

An  Faemii)^  etiam  Jurc  -Gacioniao  Aa 
<aufiscrimiaali5usteftcs  efle  pof-« 
fint?  XXH.f^f,il4 

^^0?»«/  NauticutkK 

•Quomodo  dHFcrat  (1.)  aB  ufiuisy 
(^. )  ab  afiecumtione ,  .&  (yO  « 
-  bodemeria?  XXII,  2.188  . 

Ue  Nautico  FcencMre,    VLt.XXH 

patus. 
A  quo  ufucapi  poflic  ?  Xl*I.  3.'^4^  Sfii 

Forum  rhmicflii. 
inForoDomicUii  hodie  etiaai  adio-^ 
.    nes  reales  de  re  alibi  fita  inftitm 
pdfrunt.  ^.  I.  K.381 

In  eo  etiam  cx  quafi  <;ontr^^  a^ 
-pofcft.  -        ib.q^  11.383 

'        Frafer. 
f^ratrem  Hbere  prstcrire  poceft,  etfi 
tiuliamc^iufanibabeat.    y,^.  Mi. 

/414 

Non  poteft  exhaeredari  f  nifi  ex^tii- 

bus  caufis.        ^  ib.  p.^lf 

Utrumincaufa  Fratris  te(&  idoneus 
Ct?  XXII.5.7.«4 

An  forori  dotem.dare  teneatur? 
3^X111,3.4.157 

Si  quis  Fratrcm  &  Fwtris^  aut  Ibro- 

ris  liberos,  vel  fuos,  &conjagis 

•proximioresxK^gnatos  hxfcdesin- 

ftituat  >     quomodo    fucccdant  ? 

XXVIlL2/ia.ft6g 

'QaoQiodo  FfatraimjgcnnaiiojFttm  fi- 
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fii,iim(ec\indograda  fralfrescon- , 

finguinetyel  Hterinr  exftantvtut 

'    in  tertio  gradu  thii  concurrunt? 

XXXVIII.  if.y.  390 

An  Fratr^m  iilii  >  etiam  fi  in  tettio 

gradu  foli  funt,  nec  Fratres  ger- 

mani  exfhnt>  cum^afeendentibus 

concurrant  ?  ib^q.  6/391 

NumJPratrum  filiii  qiii  |ure  fimulta- 

neae  inveftiturc  (uccedunt,  {i  cum 

diiis  concuttunti  jure  repratfed- 

tationis  voeenturi  an  in  capita? 

ib,q.7.393' 

Au^frFratrcsuterini  &  conianguinei 

.  fiiccedunt|Iocumhabeatdiftin£Ho 

bonorutn?      XXXVIir.:i^8  39? 

FraUT.-   . 

Qu«  in  Fraudem  creditorum  fSfta 

'    &nt,  tit  reftituati tur.   R.  T.  XLf L 

8.p.ypo 
FruSur. 
Qnandb  pereanr  colonoi*      XIX.  2; 

34.938 
An  ex  re  donata  debeantur  ?  XXXIX'. 

f.8*4^3 
Aii'  aQtOfie'  PaUfialia'  quoque  revo^ 


eeatuf? 


Xi.ll.  8;\F.yoi 


Quinam  FrufHis  a4  hfleredem'  cola^ 
ni ,  vel  haeredem  ftudluarii  pcrti- 
neant?  VW.i:  10:497 

Quid  )Urit  in  Frudibus  civilibus  fi* 

■    nito  ufufruaus  ?         tl  4'  6.  yftS* 

Ait  Fru3u$'in  contradu  antichreti* 

cotoco  ufuranim  in  idfinitum  per- 

'  eipi  poflint?"  Xllf. 7. 5.^718 

JLn  Fru^tts  in  herbis  emi  &  vendi 
que^nt>*  XVHLlv<.8«' 

Bfe Ufuris,  & Fru£Sbus, &c.  R.T. 
%  .       H     XXII.i;p.70 

^^medodividanturFru^  ultiiw 


annr>  qub[m&trifflonrum  folvltut? 

XXLV,3.2  2Jo3 

Aiy,  re  lcgmra,  ejus  Ffttftus  debean* 

tut  ex  temporemortfe?     XXX^ 

q.  23. 549 
AnFruaus  (epa'tatiacquirartturb;|fi 

poffeflbris  licet  fepatatio  ab  alio 

fitfaaa?  XLLi.  23.435 

Si  Frudlis  Annuilegentur,  att  ufust' 

fruflus  legatus  videatur?  XXIIL 

2i2.33^ 
Quohiodo  FruSus  Civiles  pro  rata 

tempotis  inter  venditorcm  &  em- 

torem  dividendi  ?     XK.  i.  n.  9^2 
Anb.  f.  pofleflpr  lucrehir  Frudus 

Confumtos  ?  XEIr  i.  25. 43^ 

FruSu^Extantesb^  f,  pofleflbr  refti- 

tuit?''  ¥1.1.10.46«^ 

Quinam.  dicantur  Fruilus  Induftr* 

qui  nam  jK^turales  ?'     XX.  i.  4. 4 
An  Fruflus  Naturalcs  b.  fi  pbfleflbri- 

acquirantur?        X4<L  1*24*  436^ 
Ffu£tus    iiafdturi    emi     poflimt^' 
XVIILufi^* 
FnifiuUnrPendentium  cert^Eqyanti'- 

tates  emi  pofllmf.  XVIIL  i.  6.  &2i^ 
FruSfus  Perceprii 
Fflia^s  eriam  inhonefte  PeiCcfptfVe»»' . 

niunt  in  petitionem  hacreditati^i;' 

▼.^14.45* 
Pfercepcoip  noh  reftituic  boniaB  fidei  . 

pofleflbr>  licet  locupledor  h&u% 

VLr.8-468'' 
Anre  Htem  confefl«tamPercdpti.& 
percipiendi  ad  oflicium  Judicis 
non  pertinent,  indequede  iisnon' 
l^oilurtciat,  nifrirt  fpecit  fint  pe^ 
titi.  -         .VLi.if472 

Qbando  hiin  judicium  venian^^  ib^ 

Fra-  • 
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FrudusPercepti  omnes  ad  vendlco- 
rem,  nondum  percepti  ad  emto- 
rem  percinenr.        XIX*  1. 12. 913 

Quinam  iint.  frudus  JPercipiendi? 

V.  3.14.4^1 

Utrum  a  parte  pemoris,  anpofleifo- 

xis  sftimencur  ?         VI.  l  •  14. 471 

Fundus. 

Sine  cenfucompar^ri,  ncc  vendi  pot- 

eft*  XIX«  u  xo.  911 

Servicute  extinaa  liber  fit.  VlU*  8-  ^* 

539 

Kum  Fundu$  a  creditore,  ciii  oppi* 

gnoracus  eft,  proprta  auSoricace 

occuparl  queac  ?        XX.  i.  ly.  17 

Jundus  v^di^alis  non  debec  divtdi^ 

X.3.2f75 
DeFundoDotali.  Il.T.XXilI.5.p. 

An  convalefcat  Pundi  I^o^^is  ^tie* 

jiatio,  a  marito  hOz » ii  is  poftea 

dominiun  in  perpetuum  x:on(e- 

,    quatur?  XXIILf,^  164 

An  n  uxor  iceracis  yicibus  confenciac? 

3b,q.  4.165 

JFunufj. 

DerumpcibusFunerumi  &ucFurius 

.  ilucere  liceac    ItT«XI..7.p«fSf 

Hem  furcivam  alii  xrommodando  ac- 

quiricadionemcommodaci.  XIII. 

£.2.703 

An  ob  cercium  iiircum  laqueopuniri 

poflic,  fi  duorampriorum  graria 

ipfiaPrincipciaaaric?    XLVU. 

a.I2.627.iq, 

An  ^d  TogarionempuellS)  ei  xiubere 
voIemis,liberecur.apGena  fiifpttn- 
Jii?  XLViI,^.if.630 


^Furis  hsres  Tei  furrivx  parcum  :& 
fbecom  nbqpoceft  ufiicapere:XLL 

An  Furem  manifeftum  fola  vifio  fa- 

ciac?  XLVIL2.i.62a 

Ucrum  Fur»  rupco  laqueo,  delapfii^ 

denuo  fufpendi  debeat?  XLVIL 

2«i4.iS28 

Furio/uK 

Poceft  pacifi:i.  H.  14. 28. 217 

An  a  proximis  ajnaris  fic  alendus? 

XXVII.io.6.243 

An  puniri  poflic  ?    XLVIft  i.  4. 621 

Kumaccufari  queat?  XLVnia.2.6i^ 

Furtim. 
De  Furcis.      R.  T;XLVU.a.s.«22. 
AnFurca  pugnehc  cfimJareNacura- 
*    ii?  ^      XLVI1.2;2.62Z 

Numeriam  Furcumfiac  rei  miBimae? 
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>per(bi}am  c  cathedra.  dicenots? 

'        \      ../j  XLVU.ta2.634 

Aii  Injuriam  pariatur  fponla>  vel  u- 

xor,  perfponftim,  vd  matitut»? 

:.  JXLVIUo-^r63s 

Pjdm  pcrTniuriam llbtam  j&ma  itu 

.  Juriati  tedatnr?   XLVIL  iaf.63f 

Qu^iam  remedia  dentur  ex  Injuria 

illflta?  XLVII.io.6.636 

Num  is,qui  delnjuria  tianfigit,  ha* 

bcatar  pra  coAfefib&  coademna* 

;   to?  .XLViLia9.6j7 

^     .-     .    Aa 


\ 


\ 


KERVlf    *Et     VfiRBi^RV&c;' 

Ai»deyfnM9p^f^  *     rnflrumentuml 

pta>  &.QbLitiiinua«h«ft?.  XLVIL.  Ufci^  jwbemr  hoc  ipfc,  quod  ejus. 
loilj^Q^.iq,.       mencto  flat.in  feqwenti  publipoj' . 


Ih  JusVocmo: 


XKr*4,3.i<«> 


•An&qtubusin  cafibusnihucliodie    luffiwtitnto' depofici  exeepdo-  refi 

f)rivaciaucoritateiieripoi&^c?  IL.       iiontradTtr bppicmi  non  poteft». 

4:.2;i7o*    .    .'   •  ••      XVf.3;!4!.78«' 

^anciqua^IfT  Jus  Vocacib*  bbtorto   Pe  Iiiftruflp^vel  Ihftruinetito  legacoi.. 

colloferipocuerit?'  *    'ib^p.i($9/ 

fnqmfitip  Specialis^    ' 

Quidiii*  eamf  decernendamrequita- 

•  ttof?:  XLViu,i.2.66«; 

'fnquifitur.. 
Quando  pro^avertendat  inquiflrione* 
audiacur?'  ib. 

An-iiifpendi  ab  officio  debeac>&  an* 
^   «ihcerimt  •  ialarfum'     percipiat? 
XLVItl-r3.6(S6;fq, 
Infiirui^fi^^P^nafionis^ 
Anetram  coram  non  compctejite  Ju- 
dicefjeri  pofl&?  XXXIX.  5. 2  ^rr 
^um  neceflaria  Hc  in  donacione,  ju- 
'    rameciK>^onfiirmata?XXXIX*f.3. 

•     .411. 

Inftitor. 

fure^iviliadfcencrattdnem  confti^ 

tuT  poceft;  '   XIV,  3  2  736 

An*  Infticor  ita  direda  ai9ione  com 

•.  '  veniti  poflic,  ut  de  fii6quoq\ie* 

-  Jrac^reteneatur?    XIV.  j.  3. 736 

Aw  Inifldtores,  ut  rcliqui  famuli  ^o^ 

fliim>.  ucancur  jure  prslationis?. 


•KT..X)JXnr.7-p3«i 

Itiftnimencarproduaa  aiicelitcm  con- 

teftacam-producr  denua  deBcnc 

•  poft  ficemconteftlTCanttlT.  13:9^  i§7 
i[Jitimdb  luffrumBflta  atitelitemconv 

teftatamproducrdebeahtPlb;  (i'*0' 
(Juandoreus  aObri  Inftramentrtde- 
re  dcbeat  X ,  ih.q.  1 1  \%%' 

'Inftnimejitoramrecoghitibnw^i^  - 
mitritutAie-  Dbmini;  mandato*- 
©.3:10:277 
DejSile  Inftrum^nCDrunn&  Amiflio-^ 
'  jne  eorura.-    R.  T.  XXir,  4.  paoff^ 
An  faiftrumenca  Nqtarii  pucarivi  five 
falfivalcant?  ■        XXir.  4.1^108 
InfimmentaDptatu^' 
An  ad  legitimatidnenLrcquirantbr? 
'  •     .   -       .  r.6ii6.p2. 
Infirumenfa  Ruralta^ 
Curncque  expreflfe,  neque  tacitcpi- 

•  gnoridaapofflint?:    XX.2.rsv^O' 
Aii,  legnto  fiindo  cum  InflhmientOt. 

Inftrumcnca    finr  acceflbrium? 

'      XXXIH.7.1.36:- 

Xiy.3,6.741.  >Ium^vill«Inifrumentalegato>fep- 

IhftifmionerB'^  pellex conrineatnr?   \b.q.i»^: 

IKiaoganr  D^eftis.  Pr«f.  q.  6"  %  Utrum ,  Inftrumento  fiindt  Iegata»v 

InftitutHs.  mote  manuaria^quoque  contioe- 

Atr  fnftitutus V  <\x\  vulgariter  fubfti-        ancur  ?  ibid.  q-  3. 363 

niituri,definat:eflefuus..   XXVIll*  tnterceienr.^ 

4  4. 2g3,  An  ir^quf  re  fua  a;  teniaaltenatr>  pi^ 


|ni>ex 


^mmmmm^ 


ca  Inc^rcedk^  rem  illam  alicna- 
csmevincerepoflit?  XXL^t^lS 
I  ^  Imerce^o.  f 

Amaliere  in  privato  inftrua^ntof^- 
aa  lion  valet..  XVI*  1. 14.770 
'Int€riii3a.    ,r 

,An  rede  divid^ncur  in  realia&  per* 
fmalia^  XLIU.  i.  x.  ^oz 

De  Interdiais»  five  excraordinariis 
adionit^>  quas  prohisjcompe- 
tunc,  R.T.XLlILi.p»fOi 

An  fola  f  ntcrdida  retinend»  ponef* 
'     iiGnii  fint  duplicia?  XLllL  1.2.  fP2 

An  dencor  biterdi^  mixta^  qu^ 

panun  funt  retifiends,  pectiiii 

/adipifcends?  ib.q.3  5*03 

JmtrdiBum  de  Aqua  CotUiiana 
.    ^  Mfiiva. 

QaaBnam  qus  fit  rado  ?    XLUi.  10« 

Aii  u^e  Incerdidam^  de  Aqua  Coti- 

diana  &  ^iva  detur  illi»  qqi  hac 

.    «ftate  qfus  eft,  aur  eciam  fajreme? 

/  ib.q.2«f»g 

JntirdiBml  de  Itinere  j4£iu^ie 

privato. 
Qmenamefosfitratio?  XLQLi^.u 

*  fi8 
Anficreale?  ib.q.z. 

Intpr^dmt  defepulcbro 
adificando.    , 
Hodie  non  obtinet.        XI  g.  i;  589 

^Biterdi^um  de  Superficielus. 

Qusnam  fic  caula  &  ratio  ejus? 

XLlll.  I8.2.fi7 

InterdiBum  de  Tahilis 

Exbihendis. 

Anficexdeliao?       "-XUll.y.  1.^09 

Anfic  9JQ00  perpetua  ?      ib.  q.  2.510 


.  1  Ifiterdiam^e.Ki  ^  Fi 

\iArmaPfl. 

An  d^cikiakem  poiTeflaii  de;edo? 

i  XLlll.i6.2.fia 

An  ^edibus  quAque  d^cur  ?  ibid.  £t 

.  ♦*'  •  ^3*T*' 

Numcjolonodeieaoquoquecompe-  . 

tat?  XLIU.uS.4.$a 

An  dedir  CQOtra  pacfem  dejiciea- 
tem?      •  ib.q.f.fK 

Quaeoam  fit  ratio'  iUios.  IntercUai  ? 
XLUl.i6.l.po 
ktterdiQmii  Q^  Lega- 
toritm. 
Anlocom  habeat  inoxMtisQnifido- 
natiooet  fi  donator  rem  v^  "^sa^ 
ftiterit  donaCaiio?  XLUL3.vfo8  ' 
biterdi^mn  Qw/hm  S^ 
narum, 
Anfit  nniv^ale?      XLlU.2.i.jo6 
Anutiledetarluet^nttftaBieiico? 
':  ,  .    ibtfq.2.50$ 
An  etiam  radone  rerum  iiiGprpara- 
'  lium'?  ib.q.3.  i 

.  Interdiclimi  Siilviffnunh 
An  detur  contra  tertium  po^IHIa- 
rem?          *    .     XUH.  33.1. 524 
De  Salviano  {niec<^.  R^T.  XLU|. 

3^p.fX4 
Interdiffum  Uti  Pojfidetif^ 
Andetor  pofleflbri  ipfiusrei?  XLUI. 

Num  fit  reale?  ibid.  q.  2. 

An  utile  detur  dejefio  de  pofleffio- 

ne?  .   ib.q.2.;itf 

Intereffe. 

Qaando  in  adione  ad  ejdiibeaaum 

pecttliaxiter  IntereiTe  videatur'?  ' 

X,4-i«577 

Inf€^- 


RERVJMr  £t  VSiiloiwM. 


Mteh. 


i^privaia  in  adulterio  depreheoib^ 

ffuin  abs^M  ftrnpab  cdnfci^ntfai 

.ficdpoffit?    XLVUI.  f.f 3,681 

6uid  |arjs,  fi  pltircs  ati^mintvr- 
^a  laftriMeriat?    XLVm.  %.  % 

«83 
Intemg0ii^s. 
Anttiam  in  adlioaikos  in  rem  obt!« 
,  fiiieriiit>  XL  1.2.  s9Q 

O^Iilcrrogatoriii.  R.rXl  i.p*f79 

'  Aii  M  iemanArttiont  tdniittanr.dr  > 

XXiL^8.i03 

4iiio  «roeoffi»  crlmtoali  fint  admit* 

lendar  XLVIU.a.ff»«7a. 

hieif0lUim^ 
loterpeyatioidlefieaiis^islit?  Uli 

^  .     ^8*a»i 

-  Aotccofadaiooccat  correo^fideiuf- 

Ibri ,  liypothecaB  poffeflbri ,  cohaii^ 

fodi&c;  2CLL3.3<(r4^8 

\AndolofapntIIc  de  iiupro  interpelr 

.latio  pnoiatnr  jiltlitio  fupplicio? 

XLViLu.i.(J5« 

Ini&prfiafio. 

Qiiaodocotatra  veodit:orem » ouando 

* '  cootr^    etntorem  fieri  oebeat? 

XVIILr.  5r,844 

ODillra<{(ami  Jfieri  debea^i  (i  contra* 

cVus^&obrcnrus^XVIIL  i,f6.8;o 

Jnffrvenfins. 

/(nfequat«rforfiiaii>prooe0iii  prin* 

'  cipalis ?  XLIX.  U  %.  707 

Qiiotnplid  modooaafiim  ag^^  fo$^ 

fit?         -  ibid. 

InvirS0. 

lilDEX  j¥R.  CoNtft. 


QtiAido  lnveAa  CoflduAorif.fiieiM 

fiat  pigoorl  t         XIX.  z.  7. 9»t 

InvintM.  «. 

lit  lilftirtnMrii  ftoiiodic  cetfant  ot^ 

cupami?  *   Xbkiia^fftt 

In^em^riums. 

Dt  fieatfido  kmotarii.         R.  T* 

XXVIlIr  8.^30; 

Ao  toco  tjbi  fit  fpecificatio  |urtct? 

XXVIIL  8*  t.  30f 

Kora»  coo(e<flo  illo»  tAiontf  ioM: 

de^ndlam  ft  btredtm  itlv»  ttt*  . 

netnt?  Hi.^.^^joy 

Aa,  non  coofeAolavtBtviOt  hcret 

tmittat  qoarttm  Trebdltenictm  t 

xxvtii.8. 5. 309.  dtxxxvr.  u 

Kam  bvtlittrii  coofiiAio  t  teftatort 
rtmittipoffit?  X}^VllLt6,309 
Aa  omiflio  famiitari]  exM^ndttTre^ 
bellitnicam?    XXXVLi.7.379 
bmndatio, 
Simpltx  tn^^ntervertatpoITeffioBtm? 
XLLi,  15.^31 
Ittr, 
De  Itiotrt  Itfbque.privato.    R.  T. 

XUfLi9.p.5ir 

An  Iter.|  de6iD<^o  promi(Ium«  afin^ 

galis  faaeredibiis  in  folidum  peti 

'    poffit?  XLiV,7.il.$4y 

Anjtichei  in  caqfaChriftiaoomm  td 
teftimooiuiti  dtjuramentnm  iint' 
tdmittendi?  X1L2.4>.644 

An  tfc  quando  Judaens « cum  CkriAit* 
no  titicaAs,  ad  fupplttoriani  fit 
tdmitteadai?  ibid.. 


(0 


Urntt 


I  K  I»  E  X 


Mam  fingulb  Jtid«i«  lcgari  poffit? 

An  famulonim  praMxiattlruin  difcef- 
\     f^m  punirc  pdffit  ?     XI  ;»•  r ♦  583 

Xxtra  territorium  privatut  cft ,  cjiis- 

qiie  dtatio  pro  nutta  habetur  y  qu« 

cxtcn6ittu:  cxrra  fcics  ttrnturii. 

fl.4..?,nol  fqi 

Ea,  qute  juri$  fiint,  fcmper  fupplerc 
poteft ,  noa  vero  ca ,  qu«  i^  fii- 
.Ai.  tl  irj.  5-  *8? 

An  fuam  fententiam  corrigert;  poflit  ? 

Urmm  ipfe  legcre  rfebeat  fehtm*, 

.  tiam?      -  y.i.' 6,3^8 

AnfudTCemctiam  defruiSibus,  ante 

'  acecptuiii    judietum    perceptis?. 

/     <  XLII  1*3  47* 

Kodde  ci^enfis  etiam  n^n  petiti»? 

V  '     '!    •  ib,q.4. 476 

An  judicaredebeat  fectfndum  a€ta  & 

\  probata^  an  fecundoai  con(cicn* 

TtMO^?     .  ib.q.5.477 

An  fenteatiam  inter|ocutoriam  re- 
/traAare  poffit  ?     XLIl  1.  ^^%o 

Qiiid  iit Judexy  aPrincipcdatus,  & 
.- .  in  quibus  fe  extendat  eji3s  |uris« 
;  diaio?  IL1.13  I4g 

Afi  Judcx^datus  ad  exequendum,  ha- 
bea^etiam  |ua  adcognofceudum} 

KtHli  Jodex  cersus  offioitim  retineat  ? 

V.i,0.37g 
|udeK  mdfor  oifto^cim  ^nnis  quit 

effepoilit?  Vi  1,7. 379 

De  qiubus  rebus  ad.cundem  Judi- 

eem  catwr*  R,  T.Xf.  2.p.  jgi 
iMsi  ooram  eodem  Judice  pctitoriuu 


&  pofreflbtittfn  ciiiiKiIari  pofiitf 

Judicispedaneijurisdidio  qnar?     11« 

I.  ^J.  t^f^  fq. 

Num  Judicis  ^datio  fit*  furikdiclionis, 

velconcrffionis?  **'     II  1.7,  143  , 
An  Judtccdf  iiceat  perhcfi^efeere^a 
addit^c^ufa?         Xil.  2. 15.^23 
Au  Judex ,  (Juilti  protocollb  errorcni 
committit,  Aatim  faKi^teteatiirf 
XLVliIiaK^d 
Si  duo  furta  in  aiio  terrirorio  com^ 
.  miffa  (int,  aiijudex  terliifint?  /if-* 
fpeadio    furcHi    pnnfre  'p6/Ef^ 
'  •  XIVU.  2. 11.624 

fudiciumk'    '  t  •     '=^ 
AniifcboCrifrpcr  eitationetT>,  afl|ter 
litis  oonteftationCip  ?  V.  i .  1«  375 
Kaniquadriennio  utilt  nock  tantimt' 
iachoaari ,  fed  &  finiri  dcbeat  ?  IV. 

Dc  judicifs.      R.  T  V.  i.  pag.  374 

Judiciiun  niutans  debet  fefiind^re 

expenfas.  VI.  i .  2  ^€h 

DcPuWicisJudidis.    R.TvXLVlIL 

f-pag.tftf5 
yudicmm  StriSi  fwis. 
Qnid  in  Judtcium  Sn^idl  Jeris  vcni*  * 
'  at>  XXILi,3.  7a 

An  a  ?i  ftuprata  gefl^ari  po£t? 

XLVm.5.  i5.«gt      . 

.  An  fub  donatione  omnmtn  bonomm 
«  cootineantur.?  XXXIX56.412 
Utrumctiaoiiifucapiantur?  Xkl.j^ 

.       '  4.44» 

An  fn  Jurinm  praplcriptione  titulu» 

rcquiratur?  Aid. 


\ 


Rbrum  Bt  ViRibitVM. 


^uramenti  Delatio. 
Vid.  fupr,  Delatio  furMvtenti. 

Juramenti  Pr^sflatw. 
Vjd.  icfr.  Fraflatio  Juramenti.  ^ 

'Jfuramenti  Relatio. 
Vid.iflfr«  Re/aMfutamenti. 

Juramentnm. 

Qnidfit?  ma.  1.612 

QuQffiodo  A  execrttione  difierat? 

XII,  a.  10.  6to 

.  Deferri  pottft  ab  eo ,  qui  nibil  pro- 

bavir.  XU.  2.14.  625 

Nom  ab  iu£imi  vel  perjuro  deferri 

'     qtteat?  XII.  2.  33-  634 

Continet  fpedem  transadionis.   11. 

1.5.  17. 25  ^  &  XII.  a.  23«  <!2S 

1  Privati  negotium ,  lege  reprobatumi 

<     talidam  reddcrc  vcl  tolUrc,noil 

^     poteft,       ^       .      IV.  3*  2.  319 

Deferri  p^teft  fujfcr  exceptione  con- 

.ti^  inftnunentum  liqnidum.  XII. 

2.  H6i<; 

.  "An  fie  probatio?  ibid. 

NoopoteftdcfeFri  reo  ia  executivis. 

,  ibid. 
Infaminon  poteft  referri.  XII.  2. 33- 

634 

.  .  Viikbat  olim  de  re«  In  teftamento 

relicla » etiam  non  ioipedlis  verbis 

teftamentl         XXIX.  3;  3.  3  3 1 

Juramenti formul«.    XIL  2»  i.  6iz 

tNum  in  Juramentis  refervationes 

nuintalet  licitx  Gnt  ?  XIL  2.  4. 615 

.  Jwamento  ddato  &  negledo  rcus 

potcft  ad  ordinariam  probatibnem 

cc^fugere.*        *  XII.  2.  28*  63  < 

Juramento  delato  revocatoque  reut 

;vcit  ]p&  jarare»  vel  re£Brrc  d^nuo» 

•.:  ;vdi  t4  ^rdinaciaai  pcolM^nem 


coavolare  poteft.  XII.  2. 3 1.63  § 
A.  Juramento  non  poteft  appellarfp 

nec  illnd  refcinditur  propter  in-« 

ftrumenta  noviter  reperta.  XII.  su 

41*640 
An  Jqramcntnm  j  per  creaturas  prx* 

ftitum  9r  eftectom  Juramenti  folen- 

mshabeat?  Xlli.j.6tg 

Juramentum  per  creaturas  poteft 

deferri  in  Judicio,   A  deferenr 

inde  obligatur,        XIL  2.  S.  6zO' 
Juramentnm  ai)  ^pdeitf  (lott/  habetnt 

provero«  ib^<l.  5 

An  Jurameptum»  vi  e3ctortum»*iit 

ip{o  jure  nullum?  Xll,  d.  ii.6zt 
Contra  Juraroentum»  vi  extortum» 

datur  Reflitutio  a  Judice ,  A:  «bfo* 

lntio  a  Judice  Ecclefiaftico.    ib.  . 
An  Juraaientum»   doio  exlortqifty 

Qbliget?  XII.  2.  12;  62:1 

An  &  quando.  a£loG  Jqrameptum»' 

reo  delatum » revocare  po/Et  ?  XIL 

ii.%6.€to 

Quando  reus  Juramentum,  a<flori 

r^Iatum»  revoeare  po/Ht?    Xtf. 

2.30.6^3^» 

.  An  18»  cui  Juramentom  defertort 

innocentiam  aliter  prpbare  poflit  ? 

XII.  2.  32.  633 

Num  Juramentum  ii)inori8  cbrpor^ 

impediat  ejus  reflitutionem?  IV. 

"  ^  4*«i-344. 

Juramentom,  qupd  reipicit  £ii^uiu 

proprium  ejus,  cui  defertur,.re« 

ferri  noo  poteft.  XII.  2^  2 9. 63  S 

Quando  Juramcntum  delatnm  •  Aa 

I     defundlo  fufcepifum »  prp  praeftita 

habcatuf?.  .ib.q.4Q.63f 

Qjio  fenfu  J^^^f»^  prflBOitun^ 


I  N 


D   E   X. 


vtlremiffiim  pro  pUna  ptdbatio- 
nt  faBbeatnr  ?         XI t:  2. 4 1  •  64 :) 
'    yurgmentum  Calumnia^ 
A  parentibas  &  patrbnis  ;ex$gi  non  . 
]^t€ft.     X1I.2. 14*623.  dCq.^g. 

646 

JuramenttmCreduHiaMjfu  ' 
de  Credulitatt. 
Qnarc  introdiiduni  ^  <Sc  a  quo  defcrri 
polfn?  Xll.  2.4+.64J 

Jurafnentum  in  litem. 
'  Kon  doiiiino  litis/  fed  domiiio  nc- 
gotit  iftius  9  de  quo  tis  e(t ,  dtfer* 
tnr.  Xll.  3.  T.  646 

Non  defcrttir  mfltri.  ib.  q.  2.  f  47 
rNon  j[>rarflsitnr  •  Procnmtoribtis 
'     toxti  fpeciali  mandata    XII.  3. 3  • 

«47 

•  In  quibci^  rebus  defervtnr?     ib.  q.  4 

lo  degotm  Ari^fK  |uris  nofi  adeuitti- 

tur.    ib.  q.  5.  64^»  ft  XLlV.  7. 

'  De  Juraoiento  in  liteoi.    R.  T.  XII. 

5.  p.  646 

.^onifodo  |m'aitiiutuin  in  litem  ex« 

traordinariam   a  Juramento    ia 

j  iltem  ordioado  five  *ai{cK9:iofiia 

differat?  Xiri.3,6.^49 

yuramentumjudkiate. 

Qpomodo  dtferata  jnramcfito  «xtra- 

judiciaU?  XJ.  2.  23.62^ 

Aa  pneftito  Joramanto  Jndiciali  ree 

oaodicMr  ,fidap€i^iirio  conftet  ? 

Xtl.  2. 42.  640 

furamenium  Maliii^e. 

Jnranidftto  calumnifB  gcnerali  ex* 

•Ao,  ftiifn  JiiramentimiMflKtise 

Jb  qaaeonqne  jttdicif  parte  five 

i^  J«M»   ifi  ii  Jndjce  defitfii 


potcft.  X!1.2.  i-J.tf^Z 

^m^amentum  Neceffarii4m. 
Qaomodo  diiFerat  a  fiira»nento  jndi- 

ciali?  X\\.^A\64% 

Juramentum  Perhotrefcenti^e. 
Ad  iiltid  provocans  admirtitur,  noo 

addita   vel   non   probata   caufa. 

Xn.2.  u.62^.&XlV.i.5   526 

Jmamentum  Supptetorium. 
An  recuiari  poifit   offerendo  alias 

probationes  f  X)(.  2. 46. 645 

Nuin  locum  habeat ,  fi  criminaifter 

agamr,  adpoenam  pecmiiariam} 

XLVf.  10.  17^47 
An  9  Jtrramento  Snppfetorio  prcftito^ 
negottum  rarcindi  poffkt^o^b  \a* 
lirumenta  noviter  reperta»  etUm 
citra  reAicutionem  in  integrtim? 

XIL  1.47.645 
furans. 
PerDeaftroi  aon  obligetor.    9DL  2. 

5.616 

Quando  Jnrans  in  fispplementom  de 

fcienria  ift  verttara,   qnando  de 

credulitate  jurare  debeet  ?    Wl 

.     a.44-<Al 

Jurare. 

Qttinam  poffiiit  ?        XII.  2.  3. 615 

Jurare  per  Deam  CliriiHanis  Hcitam 

eft.  ib.  q.2.6J4 

Jnrare  per  creaturas  licet.    ib.q.6 

6\j 

An  Jdrare  per  creaturai  poffit  dici 

juramentum  ^  iUd» 

Jurari  poteft  fuperia^o  alieoo  etiam 

de  credulitate.      XIL  a.  44. 648 

^ureeanfuhi. 

SiyCiufajrite  propmita\  doMccoo. 

ftloeroitta  ^  uddgm  teMan- 

«ur? 


I 


[ 


RlRUM  BTVEItROltUMi 


tarl  :  11.2^.2.1^6     Qgid  Jurisi  G  plurw  JurTs3iflI6flcff 

Jiirecovirultonim  r^/ponfa  quaiitum     >    divdrrorum  locbruqi  concupraat  F 

hodievjleant?  1.3*«-38  ?r'*>3-^57 

-  gurisS&io.  ^         .  .Qjiid  Jjaris  fif^  J5  plur^  gincra  Juns-  ' 

^  Qi)id  fit?  11. 1.s.  139       •  dijaionuiu  iri  uno  loca  concnr- 

Cur  tdntum  ad  caaTia  civileii  renrin*  '      rant?     .  >  .  /  H-  i  34*.  1^8 

gatur?  ll,i/r.  186  ^tMsdiShCrifriinattfs.  /' 

An  prurogarJ  pc^ffiti '    U.j.  16. 151     Num  jare  C;an^mico  vcl  hodier^o 
Qaomodo  locaii  ^iie«t      XIX.,  2.5.         mandari  poilit  ?        II.  1 ,  f  8  1  f 3 

;  :V22/.  :  J^fiidi(lio  Bxtraordinaria.  ^ 

An  locatopnedio^  vlocata  quoque  >  IjutTi   hodie  cohaercac  Magiiira^. 
^       ceofeatur?       ,  ibid»  -     ^  officio<jrdioarip?       11..!.^.  1^9 

An,ftquaimKiopi:«rcrfptioneainit-  Jurisdi£lJoJnfirior. 

tatur ?  II.  .1 .2 1 «  rf6    Ad  mixtuvi  iuipcriu4p,  rejfertyr.  11« 

De  JurisdidioBeb     R^T;  II.  1.^.136    >  .      "     ,  \    1^.;  14P 

•  Jahidi6kia Statimin  &  Magittrariis.      ..   ^uri^iSfiaPaJriffwnfaUl  \" : 

H.i.|6/'5i  '  Nao«iu  miir  ^ip^^^  U.i,^U 

-  Quomodojurisdiifliot  aliiaconceffa  i^  ,  !($6 

indnhiocenfeatyrtiata^  iL.?.,»o  j/urisdi^ioVolunta$'ia. 

I  f  5    Aa  in  ahf^  icjj^iwrip  ex vccri  f  j)8* 
Quidvox  Judidi<3ionii.JitireRomanp  ^ ,    fi^?  ,  '     .  11«  i«  1. 1^7 

:      deoQttt?  .      n.^f»  f./i36 :  m      .     furfiprudtniid.     ,    , 

JorisdiAiQnia  graditiL'   J{.  t.  29«  ^6  f    Jorispriidenti^  &  Etluca  toto  genere 
'  JurisdidliooicohaBretlmpfsnuQi*!  .  JL  .       <livcr fa  funt.  1«  i.S*  14 

.'iori«didUopfpltorihMi4Mli##tffrC»Q,     ,  \^tts.       -       i    ' 

(   ::  i|QQs  folu5  jus  dicere  pofiit  ?     U.    .An^rcdt  dkatur.  a  Junitia?    .1.1*3 

■r^^i    i.9.i4f :  ..•.,:-;\  ■  /:V'>,!^  '''-rp 

:  J«riadii9io9e.pIarib«i  .iMiHdffiarCAm    Afi  •»-«  IfQt  aniverlalimniaj .  jtrrls 
\      cbuifuia:  quod.fi oQnt^fHnes,  vel :     ^cgi]^?  .    .  .  iUd.a^ 

.famt  ur  0.iiwJk:t4v  q^id  iUa  ope*  t  Aa.^e  dininguatur  in  praecepti- 
,!  *etur?,  '  i". .' ..tHiAlin>ii946 .  \-  ^^picrmjSiwivJ  1. 1. 830 
r  lltvntjuritdiaionephribusmaodata  ^  AQ^^jCiu^^aliqapdfdivjnu^ 
,  /  fub  claMfi4fi(;  ^;iioft  6«ifti«^i  (^b , :  Ut  feupomivuoiuQiverfale^^quod 
^  ;  ^fu  uoJoutatis  connneatur  cafiia^;  ;  9o>ni'faaaianb'generi  latui^n  fit? 
, :  if^npoteiH*..  .  ■  U^yUif  «JJ7:i'.:':  i.;.y.  *.  *  .  r  -  ,  l,u.6.^ 
:  tl^\^J^m4f&liOi[k^:mn49^  fuperibris    voKmt^te, 


t  - 


rj" 


'   ■         I  N  D  B^JT    •      .  ^T 

•■^■■■■■^     f  '  .  .         -= "    "'    ■     ■■  ■ 

An  probari delicat I      XXII.  3.s»97     Nwt)  il ,  cui  pcr  Jus  AccrefccaiU  ?el 

Quomodo  Juris  partc^  inviccm  dc         per  fubftitutioncin  ac^uirkarpor- 

rogent?  Pr»f.  q.6.g.    .  tio.  cohaercdis,  adfauc   deductre 

/  Quod  (|uis(jue  Jurb  Ac.   *R.  T.  II.        falcidiam  poflit?        XXXV  a  2 

--^l.p.i66^    •'  '  ^  Vrr' 

An  quis  filii  vel  fuisjus  dicere  pofllt?  Jin  aJ  r/w. 

IL1.8.143     Qrtidfiti&cniadharrcat?  r.g.3.i3] 

.  Si  quis  Jus  dicemi  non  obtempcra-     Aniiliquoqucquifaltemjaaadrem 

▼erit.  R.  T.  II.  ?.  p.  167        habtot,   novpm  opus  nuaciare 

;  De  in  Jus  vocando.     R.  T.  If.  4,  :     poffint?  XXXIX.  f.  4.  ior 

pag-i68  ^AUnMffi.       ' 

Jusdiccrcquid?  II.  1.5^  139     Ubivigeat?  !•  5.3.71 

Ani8»quiJureconftitut6cumdamna  j^u^  (ihius  ipBendL 

.  alterius  ntitur,  contra  coa(iieii*     Quidfit?  VlU.t.z<26 

tian^agatj      ,    XLl.  3.30.4«9    V   ,  *      ^Catmicum.     *"  : 
»  Jus  At&efcendi.  Qus/lem  att(%oritatem  habtat WIqi. 

Ad  ih  quercta  iridffici^fi  teftameiiti    -    perio?  Praf,  q,  g.  i  r 

ob^incat,  ^  quidrequiratur?   V.  .  .55^  Commme.       -     ' 

i     ,  «• » ?•  4^8    A  Statibns  Iroperii  tolli  poteft^  Pncf. 

,.,Nttii!  intcr  veitla  ebnjunfaos  loeum  .  ^•'2.4. 

inveniat?   .        XX^SC.  q.  ^.^jja  Jus  Compafiui. 

.  An  locuio  habcat,'fi  fcadem  rcs  uni  '  Aai^crti  fervitus  Gt?   Vllf;  j.  2.  cag 
pure,altcrifobc6nditionereff(ila  '  $ui€otfNHernhatis\ 

fi^?  *       ib.  q.  $,  353     A^iquldcompiBtat?    U.  14.  34.aag 

^  Kiim  locum  inventpt !« contra<ftibus,    ;         .    JTiKr  Deliberandu 

,  I|duobu8creditQribuscoiijundim  '•Oafuf^lJrfiberindi»  R.T.2£XyHI. 
quidpromjffumeft?     ib.q.-gi555 -»»        ''    7.-  ->    .       i.l  gljiag,  J05 
Qnaeijam  fiicriat  fata  Juris  Accre->4     >  -       ^usGentium.  * 

,      fceiKli?-     •-  XXX:q.Lfto;Anre<»ediviifaturin  p^ 

^ .  Qujcnam  fit  ratio  Jnrlj  Accrticcndi  ?    ■ '    fcfcUndarium  ?  I»  i-  7  2« 

\.  ,    "   .   C^i'  ^    '^:t\.^i^n  /i-^'-   ■  fminme.  /' 

^  .'in  portio  aificiiefTs ,  adfttifclp  con*    *Anfilfi^fi^us ,  quam  Jua  ad  pcm  ?     f 
I /'  jun<?lo »  bd  ipfiu^  hcrijdtfir^cr^s  «     ••'«  .j  ri.  ',,r.o  ^.  o  ^.iJ 


4  v:j-  •      --9/«3<5j 


ReRUM  Et  V£ltf  OVM]lt. 


^usjurmdum. 
Vide  fupr.  yurammtm. 
Dc  Jiircjaraoda,  (ivrc  vohincario  fife 
aeceflarioi  five  judicialir    R.  T« 

••  •  5^Ji^  Nnturdie. 

Aflinlnfliturionibus  r^^e  fic  defini- 
tnin?         ;^  I.  i  5»  \% 

Differta  Jure  Gentium  fen  Naturasi 
'    '  ib/p,  21 

^us  Nobiliiandr. 
Inter  regalia  &  jura  majeflatis  re« 
cenfetur.  I.  7.  3.  iCo\ 

^us  Occidendi. 
An  }vk  Occ(dendi  adnheratn  etiiln 
*  «Voconipetat?XLVin.  ^12.  6S0 
'    '       jfuf  Offerendl 
Qttid  ^}  ,    XX  5.p.  50 

Adverfus^ijuos competat }  ib.  p.  5 1 
Qnomodo  ^xftingvatBr  ?  ..  ibw» 
A\i  (fc/die^  afdhoff  bbtificat?  ^  ibid. 
Be  Jure  OfFcreodi.  R.  T.  XX.  5. 
•  pag,  fo 

J«/  Patronasus. 
Jbs  Patronitus,  pigdori  obligacur^»  . 
fl  quo^excrceatur  ?  XVI.  3  24. 751 
••      ^us  perpetiue  Cdloniie 
,^vd  m;  &anobtineat  in  agris  fen- 
•daljbos?    .  VI  ?.  11.  4ifg. 

-y«i  Poftiiminii. 
(^o  fenfu  m  pace^obtincat?  XUX. 
V       15.2.7314 
Jir/  Primogenitur^. 
Anhhcrh^^tnUg^tUnQ  confnge  nt> 
'  ti»,  per  legitimatos  aufcrri  pofln  ? 
'    ^  1.6.  14.  ^i 

yus  Pfmmijhs^ 
AiiDfmnai  li^eaat^^in  operis  firo* 
rom  rntiicoraai  ?  XlX.  2*  i*  ^  19 


Anin  rebus  fubditpnim  ?  ibid. 

S^us  Pubikum. 
Numjura  Pnblicalmperiipac^ia  pd* 
vatorum  tolli  vel  mutari  poffintl 
Pr»fii,2.V. 
Aii  in  Juribus  Poblicia  prsfcriptio  * 
cemporarialocninbabeat?  XLL  \ 

Jus  Quafitumi         , 
Anparciftatim  ex  fententia  acquirair « 
tur^etfiprovocaCumfMerU?  XLIf« 
i  7^479 
Jus  fubditis  Qtiadltum  ex  plenitudi- 
ae  p^ceflkiis ,,  five   buvct)   ciAM^ 
^  9}}acbU@prttCb  auferri  non  pi^- ' 
-eft.    .   .    I.  ,.9.44.* L4. 11.65-^ 
Jiia  aiii^  QiiSBfitum  ob  delidum  d^- ' 
bitofis  atilNrH  vel  imminui  pofl^ 
poteft.  XLII,  M  2^493 

Slus  Relssendi-.   > 
An  ab  ^ioiie  pfgnoraiitia  dillerat^ 
eiqut  pra^fcrito  poflit  J.      XIU-  7/ 

19.7^7 
fus  Repriefentatipms. 
Qusenam  fit  ratio  Juri^  Reprsfentl- , 
cioni^?  XJiXVill  K«4*l8S 

An  fratrum  gerouoprum  fiiii,  fiJa 
^  fecondo  gr^du  fratna  «olifingvi*  ^ 
nei  vel  nteriniesi^flant ,  fluc  in  cer* 
.  tio  gradn  thii  concurmntf  JnrH 
proprio  fiiceedant « an  vcgro  adi)ua 
Jure  Repratfemftciofiis  ?  Xl^LV  IIL 

Utrum  fratrnm  fililj  ^uj  pjre  fimnl» 
tanese  imxfliCuraB.  iticcedunt ,  fi 
cum  tbns  concttrrimt,  Jure^^e» 
pracfeatatioBi^vocencni;  t  an  jd  ^ 

'  picaJ    .  '  .      iV.^.7^393 


f  WJ»  B  3t 


^ 


Jus  Kefmitmki 
Ao  exercert  polBt  io  r»bus  debito 
-  /ritmeicltbirone»  &c.    XLIV.74 

7' 5*3 

fus  RetraSus. 

UbiloedmliabcM^  XVIlt.sJ^.frt 

Qaando  cefiet  ia  addldtiMi  io  <Umi  ? 

;  '  XVUI.;j.4  85f 

5^  RowHtnunr 

Qmsi^  JA  Germania  introda^m 

^t,*  jtt»li>€fefiisobttoe»e?  i*r»f. 

JufStript$m. 

ftt  contrarimi  coiirv«nid{tieni  por- 

*^abrug«i  ^3-1^47 

An  obl^^  elfi  a  fiibditit  sioii  ftrve- 

tor?  L9»?.40 

IHtoi  oiceArio  re^vfiMlerfptiirain, 

Uj.a.|9 
f$$s  Sffmnmoiw^ 
^dfilt  qiribut  eompettt,  ft^an^ 
•  do  foiatiir?        XLIL  6.  i.  498 


«M*M 


Qnod  Jiiflfe.        R.T.XV.4,p.7ga 

(hiotiimlnijofliit  pttdt  ak  aii6oc)ta«* 

^fet*toris'd:(W?  XXVI.  9^1.925 

Att  NAe  <letinitt»r,  quod  fir  conflans 

'  acperpeHia'?oi|intai  jut  fuom  cui- 

qtieiribuens>  1. 1.1.13 

JtndMirJliCHtialinlirtrfalis)  ibtq^^. 

Mjum«ia1&br«t«ie44atf  I»t.fvst:2> 

SMIti^ii  tWt  ^iet^  r  n<»n  ceflkn 
'  fi  locttor  condoAod  jnravit ,  fe 
'  ^ontrtifkiai  fenratonnn.  XUL  2« 


L. 

Z»4^a. 

Gnrtohc  enormis  videatur,  (i<pi 

.  iilira  dMplmn  pretii   l»fm  e([? 

XVUI.y.j.8;7 

Qntlis  LacGo  imiaodicii  dicattirl  U, 

fj.  f^aS!* 
Qualii  Usfio  ad^eftitQtionem  uiioo*' 

ri«ref)uiratur?  '  IV,  4.^.  354 
An  Laeiioenorrr  i/Coia  in  jure  fuude» 

tur ,  &  an  e&tflum  habett  ?  X  Via 

Laifio  enoroiifiima  noo  re£»fldit 
contraduni-«  fi  jnr^o  renoacit» 
tunt  fit  L  z.C  de  RtfcrVitu/^ 

iie/W. 

An  L«fiii  viiieatur»  qd  tantiOi  vm* 

(  ^idit»  cutti  M8  propter  (iibittat* 

ana  mutafioneni  contraAoi  tcm» 

.  pbre  pluris  noa  vtiueric?  XVUL 

Lapidicina. 
AoLapidicinca  ad  nfamfriidinn  pc^ 
,  tintaotf  VIU7.  i3.*49>'. 

{    *  «       Landffnium. 
\n  addidion^  ittdieni  fub  condittoot 
f^olutiva  eoitipoi  adjeifla,  foiQ<^ 
.  tio  Laud^miiiocum  habet.  X  VllL 

2.2.85i- 

•  Ex-Laodanon  daturadlio.  IV.  $.5. 

'./      V   •    3«a. 

AnLa^dot  jurejurandc^eonfirmatoi 

flandam  fit  ?  ibii 

Legatarius. 

Ao  lo  codkiUi»  tefttt  -effe  podlit? 

XXiX.7.i-«f 

Kam 


N!|imf  fi  omratns  cavere  «plit,  pofl 

.  lHovett  f  ^.inpoiTeflioncmrerum 

hxrcditari^rum  inittatur?  XXX  VI. 

At  bodie  hacc  miffio  fuporvacaaea 

fit?      •.  ib.  q.  a 

Nom  fnrti  agcre  queat?  XLVIL  2. 

Lfgatariiiit  qoiob  diem  vel  i:oBditi- 

..anem  adje<ftam  legaxum  petere 

siondqm  poteft ,  micti  ad  effeduni 

ccoafequcndidominiinequit.  XX» 

f  •  5-  tf 

Legatario  nfi^sfruilus  prsrmortuot 

«hrr^  eju^  percipere  fruifhis  am- 

pliusnonpotiBfi.  XXXUUa.f.^sS 

An.Legatarius  qnoque  oneratns  de* 

.  trahat  falcidiam?  XXXV,  9.3. 373 

LegattQ. 

D|0Lq(at|pnibus.  R.T.  L.  7.^^74? 

An^.qnatenus  pro  r^  legati  fumi» 

.'^t  redlo    deflniaturt   donath 

.  qn^datn  a  JefunSo  rfliffa  #^. 

XXXi.q.  1.336 

Num  rode  definiatuir»  qu^vd^  1^9. 

nitiotiujedam,  adefMjSoreliffa^ 

^b  h^ede  pr^Jlandai  ib.  q^  a» 

An  iiQgttlis  Judxis  rellnqui  posfit? 
...  ^  ib.q.4-J37 

Num  novp  Jure  ^  legatano  A  fi^cbrf- 
.c^t^mtfrarioreliuquipofru?    ib.^ 

,     •       '  q-  7-  33? 

U|run9  abeo»  qui  cxbaeredato  filie 

JGiibfiitutus  eft,  reiinqui  queat? 

Afi  per  alien^tioneiyi  rei  legatss  vp* 


RfiEUM    Et  VfiS-BiORUM* 

kintariaoi   ademtnm    videator? 
XXXIV.  4.  2.  3  6S 


!^^. : 


^  ; 


A 


lAJ^x]}it.  CONTL 


Num    oppignotationo   ret  leg^atas^ 
adimaturi  iK  q.  3.  366 

An  &qua  rationeinfirmetur  corpo« 
ris  mutationet  a  teftatorefada?> 
XXXIV.4.7.367 

An  fiHo  a  patre  praeterito,    Legata- 
&c.lilvafint?  XXVia  2.  5.  %96  l 

Num  •  rupto  teftamento  per  agaaiJQ^ 
nem  fui  fazQedii[«  L^ga.ta  d.ebea«« 
tur)  fi  teftator  fciverit,  uxbreot^ 
iBiTeprsrgnanteQ)?    XXVIH.  3. J. 

An,  defi^entehaBrede,  Legatajde-- 

beantur,  fi  claufula  comcillaria 

pbn  fit  ndjeaa?    ib^q.  14.  »74  -^ 

Pe  Legatis.       K,  J.  XXX,  p.  3  3iS 

Num  Legata  hodie  etiam  codicillis 

relinqui  poflint?  J^XXq^  3-  33j^\ 
<^tenps  Lcgata  i^.fidMcomoMUC 

.fint  exarquata?    "   '  ibid,  , 

An  Legatum »  qniv^tati  reliAumAl ' 

.  fiagulisdebeatur?  XXX.  q.  .f<398 
Num  L^g^tjm})    paupcribus   rcti- 
.  ^um,  jum  Aiiferrimp:  dar-t  {K4fitf?A 

.  ibrq/^. 
*  An  \xxtiiY  9  &  ipfo.  Legatm»  rciiy- 
qui  poffit?  ib.  q.  9*  339 

Leeatom ;  a  cohsarede  relidlum » va**  ;^ 

ktpr^ajiurata.     .  iW(l. 

An  Leg^tun)  .rei^^piseJii  fpe,<^mt}fti 
ert,  %gr«Legatum  fru^uum  iia- 
'     .  fcituco^m^* .  purum  jGt , .  mt  ^pn»  ^ 

.ditionale?  jb.  q  - 10«  340 

>  Si  190«  fi^odij«.ex  fundo  Tiifculaiio^ 
.  .prjcftafidlf  Jegamur».  fn^tjotiw^ 
->      Legs^um  d/olteatur ,'  licetin  fundo 


•*?=s*** 


.    '  •■     I'N  D  B   X'         ;■•*■■ 

Tofculano  nihil  natuai  Ct?    ib.        res  volairit?    XXXV.  i;  ^.  J69  : 

•      '         '   ■  q.  11.341  An  Lcgatum,  fub  modo  reliftuin, 

'^ando  tcftator  rem   oppignora-         (btim  pcti  pofllt?     ib.  q.  5.    -o 

tam  legat,  an  valcat,  &  quid  vi-  Ut  Legatorum  feu  Fideicoiiiii»iiBo- 
deaturvelleLegatum?     ib.  q«  i%        rumeaufacaveatur;R«T.  XXXVI. 
(Quando  a  teftatore  res^  1«  qna'  alius  3 .  pag.  jg  i 

jue  habct ,  legatur,  quid  Lcgatum  DeLcgflti»  praeftandid  contra  t^ulaa  - 
'  velle  videatur?        ib;q.  13.  34^         bonorHm  pofle^one  petita.     R. 
Demo  legaea,  fi  ea  diruta,  novam  T.  XXX VH.  f.  p^  383  . 

'  teftator  donlum  cxftruat ,  interit  An  bonorum  poilefliQne contra  tabn- 
'Ltgatum.  .       XXX.  q.  21.  ?48         las  totum  rcfciiidatur  teftamen- 
^ali$  culpa  in  Legatis  pr«ftetur?         tum,  ita»  ut  nec  Legata  valeam? 
r.        :                XXX.  q.  «1.  3iO  XXX VIL  5.  i.  jg^.  fq. 

I^omodo  differant  Legatum  redi-  Qaod  Lcgatqrum.    ft.  Tr  JTLf/L  3; 
tu»     di  Legatum     iifttsfrucftus  ?  P-W 

-       XXXIIi.  a.  i.3$g  Legatum  Awnuum. 

^  Legatam  omniuin  benbnlm  coa-  Initio  eufusque  anni  cedit .  &  nmlti-  > 
tinedt  etianli  ^qnitita poft  faAum         plex  eft.  XXXilL  j.  1.  jty 

teftamentum?  ib.  f.  360  Morte  Legatarii  finitur.     ib.  p.  3cg 

'  Kh^  dtbito  cre&tori  lcgat#»  reqiil-  Oui  aiiQBOs  fruftus  legat,  Annuum 
^ratur,  ut  plui  iit  in  Ltgato?  <^^egatum  conftituere  votqifle  vi- 
XXXIV.  3.  %.  364        dctur.  '      VII;  3;  a.  503 

*  De  adimendis  vel  transferendis  Le-  l>e  Annuis  Legatis  &  Fideicomittis- 
gatii  vel  fideicommiflis.    B.  T.        fis&c.     R.T.  XXXIH.  i.p.  357 

XXXI V«  4.  p.  364  Qnomodo  difFcrant  Legata  Annua 
An«  ademto  eo,  quod  rei  lcgataB  nt-        idt  promfflio  anaua  >        Ib.  q.  i/ 
eeirariocohasretitotumluegitum  Legatum  Generis. 

*ademtumvideatiir2  XXXIV.4.5.  Anvaleat?  XXX.  q.  itf.  34^ 


3^ 

Mum  teftator  transfcrre  vohiiflTe  vi. 

'4eatur  Legatum»  fi  remi  quam 

Titio  legavit^  Sempronio  iegat? 

ib.  q.  «•  367 

'An,  t^ftameBtoinfiritiato^  etiamLe- 

gata  infirnfchtur?     ib.  q.  g.  3€g 

AnLtgata,  peenae  caula  rtli^ff,  va- 

leants  fi  aliquid  impofiibile  eon* 

tineant?  XXXlV.  6.  i.  ^9%, 

Jjgfom  ▼ilcat  Titie  Legatuaii  ii  Ini; 


Cum  Genere  Legato  non  debeantur 
omnes  fptcies,  fcd  una  ex  omni* 
Imib  9  quis  habeat  eIe<^onem  ?    ib. 

Leutuf. 
An  Legati  Legibua  obligcntiir?    L 

3.4.41 

Utrum    Legati    acc{ifari    poffint? 

XLVIIL^.3.  5<f9 

Quiaam  Le|(ktoi  Qutttre  pofiiat? 

*--7*L747 


I    , 


RfiRUM.  Et   VziBOftUJkf^ 


^    Ek  qao  iure  fit  jus  Ltgatoraois  &  in 

fluonam  fan^imoaia  corum  coa- 

-    fiftatr  '  ik  q.  t 

.  An  Lt^ti  apud  Principem  •  ad  quem 

'     miai  fuut » tx.<leli<fla  vel  contrada 

conveniri  pofiintj      ibid.  q.  j. 

.  :,  ;    749 

UgutuA  ProCwfulk. 

An  manaatario  |uri9di(^ioni8.  fimilis 

..    fitt       '  H.  1.14.  1*9 

^        ...      Ligttlma. 

Quidfit?  :  V.a.i8.4H 

Ejut  odgo.  V.  ».  aj.  23« 

An  lih^rfs  ft  parentibus  debeatur  a 

'i  nattftrai  ibi^. 

'Hodle  libtpisi  &   parontlbus  tqulo 

I    ioftitirtiotiiseft  relinquenda<     ib. 

.V        '  q.-«6*'433 

:Ao  fratribus  titulo  inftitutionis  fit 

".     rdinqueitdar      '     ib.q.  a7#43f 

4Jum  fratri  debeatur.  6  turpis  pcr- 

'     ibnainftitata?  ibid, 

^  ^ando  Gt  pars  4*onoranf ,  quandb 

pars   hacreditatis,   &  quis  hujus 

/^  differentixeffeaus?  ib.q,3i.438 

Quxbona  io  legttima  fintcompu- 

'  "^  tandc?  .  ib.q:3i'  438 

•  An  «n  Ligitimar  computatione  uxor 

' '  miracretur?  iLq.^o.  437 

"An  in  Legitiniac  cpmputatione  emlia^ 

r    redatil!»riumeretur?  V.  a.  29.437 

^Aft  Legimnse  augnicutum  etiaro  rfd 

J  •    fratf e«  &  paVclrtes  pcrtincat  ?    V. 

:  ^*  5fcjr.4t6 

LcgitimsB-tifusfi^nAus  a  raatre  patri 
'     adiminnn  potcft.  XV.  i;  Ur^ss 
oi-  .-^  *:    Leguimatio, 
.  -A^^^OCedatVfi  tiberlito»td  ifcnS 


iiii^it  I  I  littti^iMaiig 


Utr um  ptocedat «  fi  medio  tempore 

:     «lia  uxor  dadb  fit ,  A:  glit  ejcrndc 

exiftant  ?       -  ib,  q.  19 

An  intlrumentadotalia  tequirat  ?    f« 

An  Legitimatio  per  fubfequens  matii- 
monium  retrotrahatur  ad  tempus 
conceptionis  ?  'ib^q*  to*  SS 

Num  Legitimatie  per/  fubfequena 
uiatrimonium  in  articulo  tnortts 
procedat?  L6.17.g9 

Kum  per  Legitimationempar  fubfe» 
qnens  matcimonium  non  tantum 
fiilus  naturalis,  ied  etiami  eb 
tnortuo,  ejus  nepos  legkimatur? 

Legitimastii/ 
An  Legitimatus  dc  Legitimus  intec 

fe  diffcrant?    -  -         '  L  6.  g.'  87 
Num  Legitimati  maneapt  primoge* 

riiti?^  '    ib.  q.  I4.\9t 

Utrtim    Legitimati    fuccedant  ia 

feudis?'  ib.  q.  IT^PS 

Legitimati  non  fuccedunt  in  regnis« 

ib^p.94 

An   Legitimatas    per     fubfeqiielle 

matritnonium  fuccediit  in  feudis ) 

XXXVllLi5.j.S8« 

Leuieratio. 

Num  poft  tres  conformes  fen^entiaa 

locum  habeat  ?     XLIX.  1.7.713 

Lejt. 

OMigationem  iutioducit.    XIII,  2. 

LegcsRomanasprojfate  fcripto  ba^ 

berijndubium  c(^PraBf#o.  f .  4 

^  Legcs  poft  duos  rrenfe^  obii^ent 

'"  «d  fcienciaur&  ob^dietitiaml  •   L 

t.\i;^04.,(  .  ::\  .:  •^-»..^- 3^7. 44 


I  «K >D  E  X 


'f      4» 


/iSfMiTi  >tfg!e»  ciyiUs  ia  coafcienda 

'.  Qbligent?  .     .     I«3»  9^45 

^  An  Le)c  R«gia  fuerit,  &.an  per  eaui 

&ifnmn  pgt^ftas  AuguHc  delAtaijt? 

1.2. 1.32 

An  Lex  w>fTe<5|oria  ifonf«r  iki^c 
.  intelligendafit:?  '     V*2-28  4)6 

L,2'.C.J.^RfJL  Vend,  non  noviter 
intri^dudla,  fed  pcr  Ifnper<itorcs 
.e?[pjo£ta,.^  ^d  certnm  :l»fii>nis 
IDpd^Qlredaclacn.  lV«.i.i.29r 

iv.i.f.29^&  xym.  5-  a. 

Non  djitiu:  contra  tcrtium.polles- 

rprcm        XVUF,  5-J0.8g9 

:    Locniii  habet,  hcetvenditio  prai- 

vio  im9ii9  Jiidicili  fada  fuerit. 

ib.q.  if.  890 

l^cum  habet  in  hieredicate  deiata 

vendita..  ib.  g.  I2,g92 

.  Coinpefit  contra  feutenrjatn  Judi- 

cfg,  ib.  qaJJ 

liocum  habet ,  (1  per  fortc m  pre- 

tiumconAitutumfit.  ib«q*i4. 

893 

An  L.  2.  C  de  Refi.  Vend.  locuni 

*     Iiabeat»  in  venditione»  fuh  Jwifla 

fada^?  ib.  q.  I  f 

LzCdeRefi,  Vend.  locum  habet 

ia  aiila  negptii$  extra  vedditio- 

nem.  ib.  q.  i($.g95 

Iteni  in  negotiia  flridlj  juris.  ibid. 

1-  i7.89i5 

In  hatredit^tia  divifione  admifti* 

>.        tur.  ib.  q.ig 

Ih  dotis  «Uifnatione  datur*  ibid. 

la  cpntradhi  em^phyteufeoffjocnm 


.Necio  eootrac^uferid^U.  ib.  q»  2  f . 

In<ransa£ltoneadmi^ttitu{:«ib.q  aa 

Qitcrela  fidn   d^tur   ^Uernaciyi^ 

IL 1 3.7-I86.  XVllL  5^41.^84 

.  L  2-  C  de  Rejc.  V^n^..  in  pecinvta* 

tione  locum  habe  t.  XIX.  4. 1 3. 

-•  *•      "      96J 

Vid.  infr.  Remedium. 
g&.7.C  Und.vL  an  hodieqoe  obti* 
neat?         v .       Xl^IlL^.  1^507 
Lex  Anajiajsana.  " 
'An  ad^aifbuncs  incertas  dt  dtibiaa  6c 
reftringenda?  XVttL4i24.g7P 
,hii  cefietjfi  quis  immatiirmide6iruin 
V    pcaefenti  pecuaia  mVaom  eit^ai,? 

ib,q.2Sv87J 
An  adbue  hodie  obtineat  ?  ib.  q.  2g. 

873 
L^is  Anafiafianx  caufa  quat  fit  ?    ik 

-^.«4-871 

LexAqtMa. 

.De  Lege  Aquilte.  R..T,  IX,  2.  p.  54$ 

Lege   Aquilia  vindicatur   daomum 

culpa  et jam  ievi/fima  daciim.  IX. 

^^•T48**q-4-*. 
:Aa  Lege  Aquilia  teneati«r  -is»   qui 

aggrefibridaflUMimdatf .  IX» •• 

8f55' 

An  poena  Legis  Aquilise  badie  quoqiie 

obtineac?  iKq.  10.553 

An  Lcge  Aquilia  teneatur  is^  q^ 

teinpQre  inceodii  dcc.  jufto  meta 

danmum  dac  \  ■  ib.jq.  9. 5^ 

LexCommiJforia* 

<^uid  fic  y .  &  cur  ita  drcatur }    ^IIL 

7.7-720 

Cmdoni  ticcedere  pP^f^  Jctr^pe^w^* 

i«Brct  .         XYlILs.a^gry 

No» 


R  E  R  u  MxErr^Vji  iIb  o  r  um. 


porc  folutiwfe  prrtjum  obtulic^ 
*'j  ipoftea  ^Tcro!  in.  mwJi  fit.     ibicji 

.!•:,  *.i:  -^^  ;.  i  ,:^  :.    .  u.q<3..85<5 
^  .Sal^atin/pignoribus?    XiU.  7. 

a^atetvfitiJi  iittervalte#4}«<3#,.gt,  & 

\^|aQ^  f^nc  valety  fi  non  cuin.ipfo 
cr«ditorc,/* W   rt*n  fidefuffore 

£}ain&etu()ioc'  vel  Hatnta  intr./duci 

...frdtf^^  ./  .  ,»      iVq-fi;7*3 
IDeLe^^i^aiioiir^ria;  K/rXVtlL 


Ad  L,  Joliai^  Majeftatis.     R.  T. 

XLVIlt^.  pag-^74 

LexJuliaFeculiUui. 

AdU^luliam  Pecutatus,  <Sc  de  Sacrile- 

*     ^s,&deRefi(ltt«r.R;T.XLVaL 

:  n.  pag.  686 

texF^tppffadeVarricidii,  -  . 

De  L  Pohipcja  de  Parricidia.  R.  T<. 

-         Xl  Vlll  9.p«g.6S5 

An  porria  huit»  Legis  etiam  obtii»eat 

inter  affines  collateralcs  f      ibid, 

Non  dc  re  terreflri,  fcd  tantum  de 


A4cLtgkrii7GorTcli,ni.d«Sidarii«.    tteLe^cKhod.ade J«u.      R,  T. 
^   .  .:    •R.T.XLVHI.  g;p.«82 
An  hac  Lege  tentatui';  qui  aliquein 


iyncfbhdf^     anhno      occidit  ? 
y      •  XLVULg.  1.682 

Ahy.qni  4»aildat  aj^quein  ynlneraii 
^    gla^Of  c&t{^eile  antem  probtl)cat 


XIV.  a.  p*  73^ 
£ex  Peconia. 
Qn«?  V.25- 2^.43» 

Jjhellta  AStionis^ 
ijiipim  fufUneatury  fi  inepta  acfWa 
nominctur?     11.  1  3.  4»  (S2yf<{. 


OGcidi  ? 


LexFakidiiL 
iy  Lc^miFalcidiaii}.  R«  T.XXX  V. 

T^  4^.^-'^  '     2.  p.  37* 

Quznam  fit  ratid  U^cgi  s  F^lcidix  ? 

.(.;.  ,..•  .    xxxyva.  1,371 

<*     liex^utiac^./idflieKiMi . 
7^'\  ,-  .      coercendis. 
Ad  L  JnUini  44f ;A4iitettii5  aoercen- 
.V  Tdis.i;  X  ^jT.  «XLVUL  s-.p^  67j 
ijkb  «aijhac  Lege  teneatur  uxor » rnere* 
triciomorciviferti?  XLVIIL  5. 

•i.u-;     .'  .  i         "       •>', ...  «^'4^75 

<.  .,iLe9tifulie(dt.yffiMlJi€M*  .. 
l^^d^Us^J^i^m  de  Vi  publica.  R 


ib  q  4  68i     An  poff  litcmeonteflataai  mutari 

-  '^*    *  ppflit?      .  U.  13.6  )8f 

Niui>  in  cafu  £.  a .  C,  /^  /?</^  Kiriwi^ 

^^Ttcrnative  fit<:oucipiendufi?  1bid. 

:     :    q.%ig(J.^XVIltf.9.8J? 

Utruf»  in  caufa  hypothecaria  altcr* 

nati ve  concipi  debea 1 1      II.  J 3« 

:  _  8'  i8<f 

fijx6C  q\}Xi^2m  caula  a^^ionis  in  libel- 
]  ,  loexpfimcndafit?  U.  x^2*  igf 

ItenTan.iiomtn2  IL  1).  3^*iS2 
Nuai.ad  fubfiantiam  Libetli  perti- 
,    neat,  ut  nomcD  proprium' Judtcia 

cxprimaturi^  IL  13. 1.1 80 


lilrelliis  Famofue. 
% XLVill.  6. p* 68»    itettli? effe djfinat , 6 aiiWf..iiomeo 


**4*r  •cc.'^'  . 


^     / 


r  NT  D  E  X: 


fowm  appcHiat  ?  XLVIL  i6. 31-  «55 
I^beram.     '. 
Ancondicipoffit?      XII.  «.19-^77 
De  Liberatioaelegata,  R.T.  XXXI V. 

Ad  Liberatione  legata»  «tiai^n  JQs  in 

reremifluinTideatur ? ib.  (^.  us^i 
LihrL 
Hatura^  non  tenentur  relinqu^relegi- 

timam  parentibus.    V*  2. 2$-  43  > 

Au,  in  tenamento  paterno  necefTario 

»  fint  inftituendi  vel  exbxredaodi? 

XXfX.  1. 10.314 

'^Cur  Jure  Civili  cuni  legitima  non 

fimnl  quoque  deducant  Trebellia* 

nicam?  )iXXlll,6:6.  379 

Cur  Liberit  ex  jufiis  nuptiis  natii 

cenfedRtur  legitimi?     L  6«  2«  76 
An  Liberi    legitimaridi   confentire 

dcbcant?   .  h  6.9.  88 

An  Liberi  hodie  per  nuptias  exea^t 

•'patria  potcftate  ?     1. 7. 12. 109 
Libcris  dclinquentibus  parentes  tion 

tcpentur  ad  legithnani  folvendan. 

.IX.  4. 2.  ^59 
Ex  Libcrorum  deli^Hs  poxalis  adio 

Iqcxxkk  non  babct.  ibid. 

%n  Ltberi»  cum  fponfa  de  pbacfenti 

procreati^fintlcgttimi?    XXIII. 

I.5.12I.  &XXllLi.2. 131 

De  Agnofceqdis  A  Alendis  Liberi;» 

V  &c,  R,T.XXy.  j>..p.z66 

pe  Liberls  ^  poflhumk  haeredil)us 

inftituendis  •     vel  exbseredandis. 

R.T.XXVIIK2  p.2r5 

An  Liberi,  in  conditione  pofiti»  fint 
etiam  in  difpofitione.   XXVIIL 

/    '  ^i  19  295 

Jd^n  fedecim  Liberi  £^rent  a  iiiufi^ 


ribiis  patrityiooialibm?  L.  5;  3.74< 

l.ibertatta  praBfumtio  elidicur  j;^ 
>  fumtjone  fartiori ,  fcil.  pofleiSo- 
^  nis^'^  -  yHLf.4,f^ 

■    ^    Ubertimtoi. 
An  labertinitatls  (iraflcflor  pro&afb 
debeat » it  efle  inge&aam  ?     Vltl. 

libertui. 
An  comra  patronos  teftari  polfrf 
XXrf.  5-6,^4, 
Oe  Agnofcendis  &.  Alendb.  liberis, 
vel  Parentibujix  vel  Patroois,  irf 
Libcrtis.      R.T.XXV,^.^.20^ 
Ijbri  AiercatnrMmr 
Quid  rec{uiratur,  ut  femipteoc  ^o^ 
^ent?  XXlL-1.4.  109 

UcitMtio. 
In  meris  tradatibos  cbnCAit.  XX.  f . 

4.  47 
Quot  termini  Licftati^Hiis  ^e  fa. 

ieant?  XLII.^.  1«.  497 

K       *'        Dcitator. 
An,  fi  poflerior  Licitator  deficiat^ 

prior^  afiig^  poflk,   atjmineat^ 

^^'5  4*47 

'  '  -.;(L*;  •••     »  ..      :  r> 

An  videatur  coiUc/lata ,  fi  reos  oppo* 

nat  ^ceptionem*  pereoatdriam  I 

V.  I.  3.676 

Liierariufri  Qbiigotioi    '    \ 

Quidfit  ,:&  unde  trfiatur.?'  XlLa.i  S. 

'  UtisPendinm.     —^ 
tltrum   inducatur  per    litia    con- 
tedtcioneiQV  an  per.  citilt&Beni  i 
^-'"•>'  V.      XLlV.;i^yiE5 


jRerum^t  Ve&«o&UM. 


Ai  .pei'  {ohvd  \ikt\li  ^Matfoaein  in« 
•  (iucatur?  ib,  q.  4.  525 

•t  Locaih. 

Nonefi  Utnitts  dominii  iraniBlattmai 

XiX.  a.  31.  937 

LocatrGoriduAl  R.  T.XW.  a.  p  s/i> 

P^  Locatiooem  vtri  f<>ffeKo  non 

r  tramfert^        XIX,  2.  92.937 

Jn  Locatione  frui^Qom  fungibiliuni 

\  Gn^hrt  eft,  ^uod  fruiflus  loco 

*   tnetcedis  foiviposGnt    ib.^.  10. 

•  923 

Locationis  eontra  Aus  eA » ubi  tantuin 

t  promittitur ,  qu^ntum  juilum  tCi^ 

/^   *  ib.  q,  II. 

Au  Locatio   fit»    ubi   promittitur* 

'vquautom  inter  parteapoftea  gon< 

venem?   '  ib.  q.  Ja.  9«4 

An  Locationi  Aare  debeat  iixres? 

>  ib.  q,  2Q.  93Q 

Lbcatio ,  a  fiduciario  fa(3a » fideiconw 

'*  roifrariumnonbbligat.tblq  .21.930 

Locath  Operarum. 
In  quo  difierat  a  contracfln  asflimato- 
'     rlo?  XIX.  3.4.  950 

Locaior. 
An  Loeator »  dt  qutbus  cafibus  a  eon- 
tradurecedereposfitp  XXIX.  2* 

Q|nem  cafum  prxflet  ?    ib.  q  33. 9 1 9 

An  tadtuoi  pignus  habeat  in  rtbns 

invedia,   fi  iSf    qut  res  intuiit, 

'  minbr  fit?  XX.  a.  14.  30 

Nnm  tacitmil  pignns  etiam  liabeat 

^  in  rebas^  «  fecnndo  fen  fobcon- 

'  ilnAoreillatis?    XX.  2,   17.  3r 

^Tacifum  ptgdus  in  invedts  A  illstis 

f  jns,  qoi  gratnitam  a  conduAorf 

icce^it   habitatieiicn  1101  bt- 


tet*  *'i   —  /  -    ibid. 

QuandoLocatoroperss  operampro- 

mifraih  prsef iitifle  videatur  ?  XlXi 

«.  »7.  933 

Si  Locator  operas  itiipediatur  citr» 

fuam  eulpam,  flh  merces  tantum 

'  pro  rata  debeatur?  ib.q.aS.  934 

Locus. 
De  E09  qiiod  certo  Loco  dari  oportet* 
R.T.XIlI.4.p.69f 
In  LoeOf  folutioni  defKnatOt  adio 
flridt  jitris  tantuin  intehtari  pot« 
eft«  ^        Xin.  4.2.696 

Locus  Contradi. 
tJbinain  fif ,  fi  nulhis  locus  expres- 
fus?  V.i.  14.384 

Locus  DetiSi. 
ITbinam  fit,  fi  injuria  jn  anofcripta; 
in  al tero  infinu^ra  ?  V,  i .  i  $.  3 $8 
LuSus  Anni. 
Ejusorigo.  1.6. 4«  83 

Ludus  9  Lujits. 
Ludo  perditat  pecuinas  repetitib  non 
Isedit  verecuudiam  apodbonefio^  ' 
viros.  XI.  f .  I.  584 

Ludo  perdit»  pecnnisB  repetitio  ad» 
httchodieobtinet.  ibid. 

Ad  Luftim  mutnanti  dator  repetitio 
pecuciix.  Sl.  f  •  a.  584 

An  tnjuMa,   tempore  Lufus  illeta,    . 
vindicariposfit?       ib.  q.  3«  585 
M. 

S>urdi  cioen  0^4)N€pnHtf  fi^o 

ex  pleoitudine  poteflacis,  jus  fob- 

ditis  qosBfitum  auferrinon  potefl, 

1.  3.  8.44«&  1.4«  iu6j 

Macuia. 

Lovia  ftotas  Maeolss  hQiftuttm  cf« 

jfeani. 


r 


1 


I;M   ©    1  «, 


fedus.  IIL  ».  jo,  ^^ 

Magtflratus.  \ 

Kon  tenetur^  U  per  imperitiam  jd$ 

iniqumn  ftatuerit.     IL^.SU  r66 

Foteft  ruam  jur^di^iq^em  pcenaU; 

.  judiciodefeudere^     II.3. 2«liS7 

Ah  t  ob  dftjnnuoi^  pupillo  ve)  aiino- 

ri  dfltuni»  in  uibfidium  falttm 

co^ivenhtur?  XXYII.  ]$.  1.232 

De  Magjftrai^but  conveniendis.  R« 

T,XXVtLj.p.23» 

Magifiratuf  AcadmfCUS'  ^ 

MagifiratusAcademici  jus*  IL  1.24. 

MagiftratHS  ii/Umtcip^W.    . 

Aa  tx  fecundo  decreto  mitterepoSr 

fu?        .    XXXI3C.?.  T.407 

Kaftiid  poiTeiBon^iiuoque  mittat? 

XLiL  4.  r,  4S6 

An  Magiftratus  Munjijpajis  inanda* 

'  toxambde  damnoinfefaoinjuij-' 

gipoOit?      XXXlX/2.  1.436 

Major* 

Majores  feptem  annis  rite  fponfaiia 

'    contrahunt.         If.  14.  3b,2i9 

^x   quibus  caufis.  Major|es  viginti 

quinque  annis  in  integrum  ce^i- 

tuuntur.  ^  R.  T.  IV-  .$,  jpag.  S4pr 

MalaBdss. 

An  Mala  Fides  iuperveniena  excluf 

datadtiowmPnbUcianaiu?  ;  VI; 

4- 4- 478 
Num  Mal^^tFid^s  fupervfnieus  toU 

lat  iifiieapionem  ?  ibid.  gSt  XtL  %; 

6'  449 

MaUFidiiFofcjfor, 

Quaado  iinpeafasfruc^ujuiii  deducat! 

VL  I.  iiS.472.  fq. 

An  cxAfm  pt«naril  t^ni^tur?    y«^ 

3-  18-453 


(f ipmcafiiin  pBjtft^  ?  1 V.  ?r  19.  454 
Semper  in  mora  fuifle  inteUigitur.  ib. 
Omues  frudu^.stftituit » ctiamfi  titu- 
.  ium  J)^9t«  r,  VL  X;  i2.  47r^ 
Ufura^pefciBi^asnon  reftituit  ib. 
Au  H^\9&  Fwei  po^iTqjris  trigleic  dif-c 

f«reii(ia  rede  >ii|  JLauterbachio  de^ 
-  tur? .  V,  j.  19.  45f 

Mandans. 
Indencli8.puoitur^  3CVlL(,6.7^j 
Aaex  £om,me)idatiene  vel.cofl^ 
'   obligetur?  ib.  <j.  8.796 

Inter  mercatoresexcommend^tione; 

obligatur.  .  ibid.  p.  ^j^ 

Maodans  hominem  vulnmn,  ^d« 
.  bib<ns9^o»^eocc|dU|«3hi\vvc\i«, 

nua  i^diiuuria  poona  teaetuc^».  fi 

mandatariusoccidat.  XVlLi,6. 

79^-*XLVIU,8.4.683 
Mandatarius. 
]n caufis, ^iw  non  coufifluat  tn  pt- 
^ai^rio  juterefte,  alii  maacUre 
nouppteft*        XV U.  u  3.  794 
An  fines  mandati  fsxcedere  videatur,* 
il  exceffus  ille  domino  utilis  fit? 
ib.  q.  12.  p^798- 
Fxacftat  cu]]^amleviflimain^.ib.  q.^  13»/ 

-  JM99 

Aliquando  culpam  latam.        ibidt 

Non  poteft  agere  ad  reftitutioneiu; 

.  damnif  c^o^  ipfi  contig^  ex  ca«» 

.  fo  fortvito,    XVllp  r^  15.^01 

^fand^tarius^  pecuniamin  fuosuiiia 

cdnvertens ,  ^d  ordinarias  faltem' 

jufuras  tdbetur.      IIL  5«  9«  293 

Au  Mandatariiss  nnwdatum  faabcsii 

ad  vendffidumt  fti^  babeat  man** 

^  idauiniiad  pretium  accipiendum  ? 

l   c  ^'.    ;.i:   XVIL..I.  1*.  7^8 

Si 


Rbrum  Et  YEatfoRVM 


Si-' Mandatsrius  matuUotis  pecutv-     Iip  quibuft  noD  re^^iratflr ?,<jb.  &  % 


aju  fceaoFi  aon  expofuit^  fed  in 

proprioiufus  convertitt  ao  reae<> 

,  iitur  ad  ufurat  centtfiuiai?  ibkl«; 

Mandamius  Bcir^jmiSc^Uis. . 

Aa  ittfuoi    alii   mandare   poiBr? 

XVILi.  3.7J>3 

Mandataritts  JufisdiSionis. 

Qttoaiodo  d^eriit  luai.a  judice  da^ 


Manumiffi^. 

Anadhfichodieobfervetur?  I.  f •  i* 

.  70 

Marhus.  . 

QHa^m  a;i1pfM9  prteflf  t  lorebqsda- 

rtalibus}  XIII.  6.  14-71) 

An  urBsiifrudhiin  dofis,   finito  per 

divortiuoi    ipatrimonio «  cedere 

poffit  uxorj>  XII.  4  3.  S06 


\q  a  Principe,  tum  a  Judice  pc-     Nuip  4o^fii  iacretii^«  fi  culpa  iixo*^. 


daneo>      ^  JL  u  13.14^. 

Anilli  fiiniii«.fitLegatusPro«Cosi- 

:fuiis?  H.  I.  i4*  »49^ 

Mandatum. 

An  finiatur  pcarinciatione  ixiandip* 

;  %k  &  mandatarii  ?  X VIK  x  16.  Sof 

An  valeaf  ^  .^od,  ppft  .morteni  maf  1 V 

^  damjtf  demui»    ii^leri    debet? 

...     ^ib.q.  17 
M^nditi^^wnera.  R/r.XVJ,  i. 

lylan4ft;u<h,  efle  poteflv  licet  man- 
dantis  nhil  interfit«     XVIi<  1. 1, 

i^n  MMidato  horic^ra^ium  accedere 
'/  poftit,  (2<qi^nam  tndedetur  9id^\pf 

Q^ir^modp  Ma^da.ti.^ne&,exc^dao- 
tur?  XVII.  f.  10^797 


fW 


fo{utuui 


fit   fpatriiponiun^t 

;tXIV,  3.  3.  805^1 

Ap  tli^uriHn »  lA  fundo  Hotali  iO'* . 

ventnm^  ae(]Uirat  ?  Vll;  r  13  5  .C^ 

1  i&XLli.  3.  424 

An  lucr^ur  dotem  •  (i  primlnalitet.. 

^  d«adult«rio«gair«r?,  Xi-VULj.' 

Num ,  ,  iixore  propter  adulterium 
;  ieocpmiiOruin  abrenie  •  ad  feparatioi- 
.  laemagerepoilit?  ib>  q  lO  6%Ol 

i^n  Maritugyidpiians  uxori,  nihil 
>agat?'  Vir  4.3.  \o5 

<^'iin«m  pcena  Afficijitur  M^rituti,  qu| 
.  ca.ulim  .divorfio  dedit?     XXIV, 

:  i    ^     2  8   i9^\ 

/^  MarJtifis  .fiat  domiiHH    doti/sf 

xxui.a/^,  f?. 

Ap  forum  fiium  mutare  pufllf  Jn 


In  Maadata,uter<jue,  dt  iiiandatifi,         pr^judirlumuxoris?  V  t^ic.jjcr' 
&  mandat^rius^  poenit^e  pote/i     Analienare  pqtlit/e^  ^ou]<^s  ir/>bi< 


•        ,  .      .XVIf.2,,i5,ftf2 

l^id  intcrMandatufti  6c  ifegoxipi^ 

'gedionetn  inter|it?/  llK  5.  j«  2^7 

.  ,    Mandatum  Sp€ciale* 

la  qutbus  cauli&  requiratur?    IH^.3» 

'     ^        V  t:        10.  277 


:u.  it  - 


iNJpix  JvR.  CoNTlt/ 


riC 


Jes,   ^  f«fva4ido.^r\wi:pr(ruujt? 

C,.  .'}  .  ,,;-.  V  .  XXJM.f'».  i(?3 
Viim  Le^jp  Jiilj^  ixmdurn^  pecuuia 

.  dotali  oiitv^  y  alimare  prtibbea- . 

'  ^n.r?  .  •^    iivq.  4..  1^4 

Att  VLimiy  qM?B  eum  defci:tt  .«^i 

r^   :uii)/i    ::-:  .1.:'^  .  .  'ftVm-. 


r 


t' 


i/  u  r 


:fi  i^jy  Ei  >c 


AiiMaritus,  cx  iracundid  uxoreiii  oc- 
cidcns ,  Uberefui-So  tot«m .  an  tan-^ 
tmii  bplofciia  btdle|a^Ki?/KLTBf^j^^ 

Nnm  t^iftamertucn  piipflbptitftillum 
^  diceb  *offit ?         ^y.  4  2'<S>. 4i9  ^ 
Ailt«}\iftfijure  ^ibitw  ^plarie^^A^  iuc*' 

A3»1ibeco6pra'ttri?e  poffit?  V.  2.  4, 

l?mh  in^tufcfa^praBftrfftui^i^ic^jue 

afcchdentibiis?^    XXVI.  4. 4. 221 

;Num'pri^^f«i?rttecdflWnc'i'#  tWtore/' 


/ififfit? 


xxiv;  i'  5.^  182 


Afa^Sptivit^te  tprtatur?.  XX IV.  2-  r. 

NnmMiirins^cOttjugiii   deportationr' 

-^lHf^i^itfV^-'     •    ib.  q;2.  C67 

(^«reMatHilronium  coii(flum  tjnU 

Supir  MatfitnbnJo  &  conrnfcim  if- 
niul  nou  valSt  dclatia /(iramcntf 
--h^atffa.  Xn.2.  l'8.6ij.&\:\.:i(^  ' 


noopetierif-iflti-a^miW^-  !XXVI.     Sjlp^f'  Matrimonid'iirtn  talet^  Vbfts 


Atf  Marrituonium ,  in  fccundo  grada 

♦  1inc« '  inaequalft ' ccrfttrtiflnm  /  fit 

^  refcindendnm?  XXllL  2.12. 13^ 

Numdeti^i  iSi^immo%a8it  dU' 

.•fpenraripoflH^  ,    -  ''''  "  ib.  1*40 

luis     donare    poffitt^   Aneadcmratio  fit  prohibendiM^fri* 

'XXXIX.  y.  5. 4^»      •  monlumin  ivunculi  yidua,  quarri 

"^  ihpatruixridua?      tb..q.  13,^40 

St  icfulpa  uxtaTfs'foIutum  fit  Matri- 

nioniwnt',''^'^^  m'artAi$  ddtfenVIiK 

Vcfeturi?.    -'^'  XXIV.  ^.'j. 205 


'    ':  6.  1.  224 

^Ah  pupillaritcr  fub'|ituere   poflUY 

XXVllI.  «.  ii.«i'9i 

'Kurtiliberiefiiisjuratam  fpecificafto- 

iiem  edereteneat\ii??fXXVMI.  g/ 

An    libcris     "^        ' 

'        '        «XXXIX.  5.5.41» 

Ah  Matri  credatur ,  fi  filium  aflcrat 

^ 'adnlterihufiiy     '-       16.6.^^ 

NttmCMaterfilium  praetcrieritj  hu*^ 

*  ic  dctur  qucrcla  iriodStiofi  tift*-* 

tnenti?    \  XXXVI II. 2,^.258 

An  Matfi  praBterrt«  ih  fubftitnrione 

:  pupilUri  dctiirrqttttrcla  iimfficfofi 


tefia^inenH 


Utrum  Mafrimonium  iiitcr  mV  &  ji 
^kiioris-  lueaB  fororem  confangvi*  | 
*  Marti^pef  diipcnf^tionein  comra-       I 


HVvfel  condi<flio ex Lege?      "RP p^fS^  <     XXIII.  2.  i^.  \  Af 


Mater,  '«jiiai  ad' fertrftoa  vtrta  Eju<!  dambatib^ifarfiiV^patet-,  auain 
nfiit»  txemplariter  fubftrtacl-ei  nn^Jmii.  '"■  ■'XPVHi  17.  1.-^6 
rity..:    ...       ^h/aA'i:>^^-     v^S -^»      Menfura. 


Nuni  Ma 
tranfiit  1 

AiA'Mster  NobiUs  iater  mi^los  es    CujUilociMeaiuraiaeintione  vett-T 


RERUMyErrjVEiBanuM. 


^    dieioftefitinfificiciida?    XVIII.  S.  voluuttteite?.   XXIX;,d.  «.'334 

.'.-..;  *f .    .1.9.822  .;/  ..-^     .;.•.    Mius.    ' 

.Ah^^SRte  M^nfarimiimtiQ  iit  p^*  ^EodartcjutdMrpotBfi/ &dnonclda«^ 

:  ;  fcda?.      -    X*VIU-'J.  11.824  V    duiccrei  MX.a.  4;  921 

v.i.x^Vw^-^,  Menfmiif&,  -.;  v..,  \j\  An  in  h)*eFhia  jiuna  luilitari  tcftslri  ^ 

Mw&niktio  1*^^  i<^  pecvpetui|fa\.pef i  .     poifit  ?i    r   v  i  XXlXv  r;  3«  3 1 1 

potell  .tV>x\^>iXVlIl*  I.  10.  8^4  'Nuoi  "Ndilitis  <privilegium   ratio^e 

A  V       '.   .    AMetcatm'^ :..  :j  :  >»•  na  <.,  tcfhmiolti.  JtaifHoDis  ' ■esstendatiir 

ig^ros  fuD»  mercatorios  cderc  tene*  Lt  ^uo^ueittDdf^bres^XXiX»  i.  h. 

tyDililvcAti<«qi«pi»agft'!^^^''''  "^  *  '*     .ii'^i»^  -   ..'     [    -..  »1  ^.  513 

<%j'  Ji.  *  -:  Jyic,  .4..4.,  1)^9  Art.,  *t.M2*s  jure  mSicarl' teftari 

•^A»  jiHer  Mei-oatorcs.  priotKas  tem-         poiStv^^t^eqwratttc,  ^ut  teftamffiii 

-I.  pDTiB  io.  rebos  ipds  oppjgo^iTiKs  *     {labefilfadlionem?:  ibidiq.4..3ii 

o!\ob|iiwacii  ,"..M   iXX*Mi-«^i40  ^  :ij^r.    ^AdiniJlirSciit^^'^^^^ 

Y^.i.i.?  J    ^  ^jMtfiMWii:"»  i"  «luq  ^n  MinilVi-^cJefi»,  convitium  ia 

An  condii<Et(9¥^;>flaiap^^i»t^lP  anno  ni  reriftm  ni  porikimmfi  Vi  ciftbedta 

^  ..-ilolv^  debeti-  :ti<uKhiL'iiii^^3tSl9  -'' dijoeatcsv  isxjuriarnfn  :tcneanlur? 

aVi^  fel»em  .in    pecunia   miinerata  .VI     v' •    li  •  '^3f|)LiVILia,a:634 

.  «0ttIiiUitt4<^^^''^^«^^9^3  C   f  .^ '    ^    Minores. 

•^iifi  9.!jiit)  .:  j[>l4^irj^:  fi.'r  u^Ja  .\1  ^Q  finerciinatanemamaiiti^mtiHgi'^ 

«Pii^atur?  Xiy.  2.  5.  733  -f  .'•''  .^«^  ^      '^  '^  ^^»>'>  ab.  fv«43 

MemmifHfArikni^  ^  ;Ci;rrataredatOyfimiIesfiunt  pupillis. 

•Uenim';GaJVroinfendumid^tiJAelisj|i  u  »1  >o  c  :  v..;  .;?,;:.  3u.-      '  *  iWl* 

videatur?  .  a^k\v..iJL  I.  ly.  1 54  i^sojWigQfiiub7.<Z      II.  14.  3  f,Jd2I 

^;bn  .V  'T    AMetaHtttnUi  :^<Au.     )  dSlttamiewtra  impesmioi^MitcialJs 

Sfit^  Metalia-  itftfriic>uario  acqniran-  oi .«tAis-reflitui  piiirunt.'^tl\iS#  4L  3, 

tur?    ,-v      '  :v  IVtt/^h  12.  5CO  iv-r-."^.-'''  '•    i'"^^-'^ -'^^«^fqt, 

3.'./  ^. ,  on  /;,  Mckm^^-   .imUiii  <•  A  An  ttatiim  ob\ien44:at«i\jyCouem 

^Qf|i(Miiifeta»icau&4^tril(shwe^      R.  9^  'r^ituaQttu-Jua  >c(  ti  ift^<}^ip3C^  • 

e)    .?,  .-  .liiXiT.  iV.  2.  pag.J299  ttf{ilwQKn.;iifi4piafd^^^ 

Nnm  contrs»^t$',boinWvfidei,  M^tu  •  \)iilbAtc  di^bw«u.A\.f^,v.  \    V 'l^-q.  7 

'*. '4:ihtJbr?i^»j«fcelubfiftiJi...JKfiil.  Num  vere  la:riv^K»futiiantur,  fi  cafu 

;':a  .-:  .?i  ..:\n.:.)L       •it.acioo  c\ct^d(iutu]i.vx   .-  '•s»JH^ibp^-5-/iJ 

Si   pU.res  MflKVitlo\fctuIerint ,     an  Aittfifb^ti^id^r^uodboi^^t-xiiii^cdFd*^ 

.1  VOXus  fCJiAM^qi^kotf tzf^if|^>in^  Xi^  <&wa^ei;seircruia.^(<4ftituftn- 

c.^?.;;.^  1V.2.$.3I7  K 'tlP^i -^  ib,  q.  lo.  337 

An  vis  &  Mctus  toUant  ulcimam  yMriw&j|tft^^nisl£n^.pare[i]tui¥ii^rei   . 
•UdMi  (1)  a  flitui 


yr. '; 


'.h^i^D  E-Ix:' 


-    rr-T 


.  &1V.  1.8.  298.  fq. 

Ao.  cootfra^  yetiditioopem  fub  chafi^ 

reftitnantiicf         1^.4/14^  319 

^   Nuii)  jcontra    eonfefnonem  deii(fli 

^,  reflitutmur?    IV.  4.  17.  340.  ik 

XLII.  a.  3;  4^3 

De  Minodbua-    R.  T.I  V  4.  p,  330 

.Minqcum  beneficii  Ciffedas  an  ad 

majores  quogue  ba^redes   trans- 

•nittfttnr?  '    IV..  4.8.335 

Afi  retiitjiitio.Minoris  profit  etiara 

fl)ajoribus  f^ciis  vel  confortibus 

commuiieii^  caufacn  babentibus? 

.     lVv4*  il.  337 

Ao  Minor  refiitnafiiq  in  iBtegrum 

coatra  rem  judicatai^»  i.ei  fen- 

fen^iam  ipfo  jure  validam?    IV, 

.    -    .     4.  16.  }39 

Minores  jorantes  non  videntuP  co» 

gitafTe^  nifi  t)e  beneficiis .  statis, 

;    wn  dc  canfls  majoriim.  IV.  4. 

ai.  345 
.Aa  Minoribus  etiam  inviti^  &  non 
-    petentibus  curator  aconAitui  posi 

fit?  XXVil.  10.  a.  34« 

Utrum  Mitioresi   curatorem  mm 

iiabeqtes,     cum  Judicis  decreto 
.    donarepofl5nt?  XXXIX.  5. 4. 411 

AtilJb  in  Bona  DebitorUi\ 
Av^^tiapi^ri  poifit,  ii  debitorline 
.-^|o  latiteti?  «  ,  XLII.  4. ;;.  4^^ 

Mif^  in  pjfejjionem  ex  frimo 

Differt  arfequcftro.    XVI,  3. 2a.  790 

Aa  Jurc  Novellarum  40  partem  taa« 

tum  bonorum  fifri  pofiit?'  XLII. 

4*  4-^^  487 
In  ^uem  fiaem  fiatMiifio » Ie^«or«iti 


.  K  f«rVdndoxum  caufa?_  XX.4.  3.37 
.    Mijft9  ex  fecundoDecreto. 

Q^isnamTir effeclus  Mifiioniaiex  Se- 
.  .  >cutido  Decretu  ?   XLI I.  \<j.  a.  ^  %i 

Miifio  in  puffef/wnein*  legatmtum 

•  vetficteitommiffia-mHferwa- 

>'  dorunfxayfei.  . 
An  hodie  fit  fupervacanea  ?  XXX Vi 

4.  a.  381 

Miflusexprimodecretc. 

•Aaveram  poifenionen)  nancilcatur? 

XX.  1.5.6.  dtXLn.4. 5,4^7 

An  propter  adionem  realemexpri? 

V  ■•.  mo  De^reto  Milfi ,  ntftti  gno^ue 

poiTmt  ex  (ibcaiido  ?  XL/A  $.h  487 
' :  ■     Miitertim  Pofftffibnan. 
AnMi^giftranismunicipalea  pofiini? 
i      -.  -  Xm.4  t4S6 

c^  J/I$der4itne9timu{patettu§el4h^ 
Moderamen  ia<;ulpats  tutelx  alk- 

' gatts  illud  proharc  debtiL    MLl. 

:  «.55« 

Moleemnum. 
Quando  Moleodina  nisrvaiiaibnttiii- 

•  mobilia^qnandondn?  L8-I3.ij5 

Molitor. 
Quando  confecutus  fit  jus  cbgendi? 
XLI  3.13.  4<2 
'  .  Mola  Manuaria. 
An  inflrumentp  fundi  legato ,  Molst 
mahoariaB  ^uoque  contiheaaturi 
XXXIIL  7.  3.  36J 
Monacbui\ 
An  Monachi  fucctddnt  patri  Lutlie« 
rano?         XXXVIIL  15.2.388 
Moneea.  ' 
Qiiotupler  tJQtfit  bMitaa.    XI VL 
\i    ••/.•^    •  '.      3. 5-5?<' 

Mon^ 


RCRUM    EY   VERBbltlXM. 


j  Monfirmn^ 

'Qntd  Monflrarfint,  &  an  pro  liberit 

habctntiir?  I.  5.  6.74 

M(fr4i.       • 
An  deamm  contrahatur  per  inter- 

peRatioAeiii?        XXH.  k  17.  S4 

Koui  obligationem  idducat  ratione 

>    iifurarum«'  ib.  ^.ai«'87 

Utruin  purgetur  hAtk  novatiotie? 

3BCai:2s-88.  *XLVI.3.7. 

588 

An  porgetur  oblatione  reali  iim< 

\  plict ,  feu  ooit  folenni  ?     XLV R 

De  Ufuri»,  <^  FruAibos ,  «tCaufis ,  & 

^ '   Ofnnlbus  Acceifi^nibqs ,  dl  Mora; 

'f  ,R.T.XXIL  i.pag.70 

An  iinicalmerpeUatibextra|udicialis 

fuiEciat  ad  altirum  ia  Mora  €^n« 

ftitiieitdum?        XXtlf.  i8'8; 

Nuni  dtes  interpellet,  pro  homii^fy 

indeque  debitbrtm  ii^  mors  con* 

ftituat?  ib«  q.  19 

Ar  conditi6  «xiftens  debftorem  io 

,-  Motaconflituat^       ib.  q.  20.^6  . 

Nunf  Mora ,  ind«qoe  debitst  ufurai 

' '  toDantur  finiptici  oblatione?    ib# 

q.M.  87 

Mortiius. 

De  Mortno  inferendo  &  (epulchrd 

*dific<iMk>.    R.  T.  XI.  8  p.  589 

.     An  Mortui  accu£iri  poifint  ?  XLVIH, 

-  :    a.6.«7i 

Anreus  eligat»  fium  Mortunm  tol- 

•  lere,  oirm  lod  precium  folver^ 

iFeiit?  XI.7.a-T8tf 

*^    MaHet^  ^'^ 

Sif  4eiiiBAo  tfriaritOr^fta^it^  ;«ifi 

:  Auitaer  Aoonovi^decimoiaioie 


'piriatya90ifitpartu9?  \.6  ^S? 

Aq  Mtilieres^  pro  aljis  conftituere 

poifint  ?  XIII..  ^  3. 769.  f<j; 

^n  Muheres  idonei   fint  teftes  in 

codiqiilis.  XXIX  7.  4.  S35 

Vld.  fnpr.  Fmmina.  if.  Uxar. 

MunicipaiM. 
Ad  Municipalem ,  dc  de  Incqlv».    ft# 
T.Ui.p.735 
Munus. 
De  Vacatione  &  Excufatiooe  Mune^ 
{um » &  de  jure  immunitatis.    R. 
T.L.f.&6*p.73<J 
Murm.   - 
Miid  dicuptur  res  fancSar. .  I^  £«5»  i^f 

MutuanSf 

Ad  Lurum  Muntauti  repetitib  pecu*- 

nisBdatur.  XL  5.^.584 

Mutuum^.,. 

Q^iando  ab   adolcfceote  luxuriofo 

*  coAtrahipoffit  ?     XII.  r  1 1,  T98 

Coflfiftit  in  traditionr  XIL  1.  7.  5S3 

An  Mutuum  contrahaiur;  fi  peconf<^ 

am ,  quam  mihi  debes  ex  cau£i 

mandatit    in  caafam  crediti  te 

habere  volo?         XIL  i*  9-  59$ 

Ex  mandato  non  poteftfieri  titra 

ndvationem  &  ftipulationcm.'  ib. 

Num  nudo  cdnfeofu  contrahi  poflit  ? 


Utrum  coifvalefcat ,  fi  is,  qui  alienare 

nequitf  tradit  pcruniam  oiutuo, 

ft  accipiens  cam  confumit  ?    Xlti 

t.  II.  598 

Quando  al»  adok&^nte  tuxuriofo 

*^   contrahatur?  ib.  q^i2 

In  cadem  fpecie  refiihii  poteft.  Xf f. 

^    •'•''  i  •-'    '^  '' . '  ••  •  1-;  i6.66t 

Di«ifii»  Mbioi  iis  Natttflle^  €i?ile, 

(0  3  * 


r 


'  -r^  MijtCiKTJ ,  fuperfta-r ed  XII,  r.  feparatio  famiHte  XIV.  4, 4. 743. 

3;   •    '    '•        ••  ./  .     .       3ts{^Q  2:1.  ••>         .,     &  XIV.  $.,-5, 7^ 

Jfiimi  fi  aliiis  .fiios  numiBos  raeo  :•  ...     Nitgotiorum  Qefih..^ 

'^'noEihitie,  meaqmvoinntatefolv^rr  Non  fit  niii  ubl^oiplinus  abfens  efl. 

r  ii^eruiti  firtM(ituum,mihicjue  con*  o-h.i  -j.tf  t  ;..     ^  t  iU«;ff$^^>^ 

didbo4ix»iuirattiP?MXlI.i,7.j9y  Deifegqtft  .Geftis.;   Rv  T.  tU.  5. 

.  v^            *q. '0.597  ii:                     ,^    P^g-.  «85 

^riuf)  Mutmnn.coQflituitur  etitm  Aj^.r^egotiorum   GeOiqpeo)    ooa 

V   ficVf  tradStione.         ib.  q^  S*.  ^  94  ^.  j.j^ficife  cerjjbiritiir.i  i«t  ^er^f^f  .inf 

An  in  Miituo  quoqiitf  correalis  otli-  -  Jiw«i^lJei«Ji9^J>^^i«t9ijB[>gj?ren^^^^ 

-•  gilt4o>(loflftitui.poffit?   XblVtSl  -^  r.&  aniniuni  inducendi  obligatio- 


.3t«r555 


n: 


Si  N«ves  G»lliderid6  Jafti  'datmmmt 
deht,qu]8l:^^ttititif?-      IX.  2.  9. 

An\  fylv&'Vel  materia  pjg/iori  obK- 
gata,  Navi^V  ex*e)i  materi^  fac^a, 
l ,  pignpr j  1f t  ^J  .XX*  6.  9y  $*.  %• 
'  **■  :  'Najiia.  :^  \:  _^ 
Au  prpbpt  c,^|i)^n  fortuitum?;^  ;i>^. 

,•>  '.  \. ;. ; ;•',  .;'  "  y^i^^^c) 

^enetur^ad  culpara  ievi/luna(iil  "ib. 
NaUtapj'.C?up.   Stab.    ut.    fecepta 

'r.'|...  ^-  Nfi<>./ori/l.  !.,:,,  ...5 
jQijf^  probet  Ncgatoriam ,  u  adverrd- 
t  .vfiu^^ip  (juaii  p,oin.rpi)ne  ?..yil|f 

,  -•  .'  M.'.  .  ./  ..-.  ,|;-.4-,$3y 
AtfadfoiJir.fgatfirJa  tjftti^m.in  i;^us 
y  kicqrj}qrdlibus  detur,  an  aliqiiau- 
-  .40  et*ai4:iftCBfp9£alii4is^.„y ttf) 
A';    ' .  "  viijKiiJn3'.)552 

.»  .  ■  -:.  n  ffi«?<*»i/?5.^'!  n.5.-.«e  nl 
Kpn  ,hab«t'ur  pro  tnodo-  fulvend» 
.-j  J«»:if3lpftffitl4t||it  iLfil4;«8fltQ 


Qij/d^i^er  ^egfi^wi^ej[lia9<>iH  Sc 
«^)  .^iqn4f;iini  ioterfit?  ib.  g.  3.  2^7 

Qu9kij?*liJlp8ro.piff»ftet>  c,\V\n4>  7. 

-•.,>.•- . .  iixx  -•.;.'  250 

N«n  po^  io(^rpel}9940  .-iit  ttiwa 
-  ■  .«onftiti?Brfi  dpbiKweii»  eiv3  i  qOjui 

^«qfititt9(i,.pjft^ii|^..urMc^^  Cip£f 

-..  p*w»»«lainiw-i>f«i:«lj,  jki'^.  9. 
An  a<aiwj(wl:fW'tilMbMt  l  .-iXLVlK 

V  rofgryfltuni  ipfo  jure  nullum  cft. 

xyai.  I.  ^i,  §44 

Cwr.inNegotiis  firi<ti,  lims  ^^JSk 
. ,  liteinjur^mj?  5fLI.V,  7. 13/5^-4 

?r<;>n^t.tfrc  potell,  aJium  daturufB. 
•lot  ,•  ■  ■/ f!  .X(-V;.:i.  T..5<5H 
Mji%i>Ja«j;VfI.pacifri,^^ft.  JHid. 
G.  '  •£  .;  .\ANfp0f.  t  ;  ;  r 

Aa  cilam   N«jjiiJ,t^.^|^coiiferant   ea, 

Tt!?qu»>^anfiH<fti<wnv!tbi»«MP*ui?tf 


1 


Rehum  Et  Vfrborujh, 


Ah  NobHcs  ^vcudcre  tcneantur  jii- 
rhyiAJonem ,  fi  ilimium  in  rufti- 
^  •  cos*  f»viant  ?  X\7UI;k.  3,  gi^ 
^*'-;.  ••  'Nobimas'.^  '  ^  '"  '  • 
Mfe  oriaftff>  ^^  'i  '''-I.i.i:  100 
J^f^  '••  •Nmen,  .  .  ,  . 
Ah  ,N6mine;y^;iidito ,  venditas  qito- 
'^  *  quc     *ccrifeantar      accesfiones  ? 

";      ;;  :;;^pi:viii.4,-is>866 

Kohiiniir.<fcuT'|rericiiluiii  ad  ernto- 
"'•  rtiii  '{lcrtinct,^  effi  vencfitor  evi- 
•  iftioiicm  "^ipreffb  promiferit^ 
::-■  ^     XVIlI.4.i7.  867 

Nbrnihis  pcricglum  feti^i  tunc  ad 
'  ce(IiJ)nartftm  pertinct,  p  i^nora- 
*!  verit ,  dcfcitorem  ridii  «iTe  lolVerfi 

•^^<       *     Norarhs..; 

An  NotafjrpnfatiVi  *five  falfi  Inflra- 

?  cA.ebfa*Val^nt?  XXU.  4. 1. 108? 

;^;'   •  -  ^-      JVov/^/io.    ''  ^*^--    ' 

Attita  fiat  per  litis  coiiteftationem, 

ut  prior  aiSio  tota  tollatnr , 'ric^* 

^  vaeque  jswn  qtiali^tes  cbnftiTttin- 

^  ttirj'  ^ridfetjde  dcterior  reddatur 

" •  coriditioa^brisOCLy I.2.i.5g5"  f<f, 

Ari  hdditf  tiiKid  pacfjo  fieri  poffit  ? 

_       •-        r     ^^-a);q  a.  586 

Nunraliterfierinonpbfiit»  quam  ut 

•  <   axiimiTS  noyandi  vcrbis  e^eprima- 

tnr?        '■  ^-'^'  ib:  q,  3.  &4. 58J 

tJ(rui6  fnofatti  pnVge<  ?  XUVh  zl 

j^n^^Ifovatio  nnius  cnrrei  trcdendl 
•^'  ^oceat  rclimiis  ?  XLV^.  *? .  3. 565 
0c  Novationibns  &  Del(*gf;itrcJiribn^. 


Ati  NoveHiruni  verfio  latinafit  atsi 

/  '  thentica. '   * .  Pr«f,  q.  y .  <J 

Nummuf.    -  i* 

An  Numtrii;  in  arca  depofitl,  finl 

■  lj)ech^,  Ini*  compcnftripofliht? 

•^'^       •  XVI.2.'0;t76 

Qntd  eirca  reftitlitioncm  Numrho- 

rum-  obtineat ,  G  iili ,  oliifi  mutlA 

'    dati ,'  vcl  dcprctiatjfint  ^  vel^^it^ad 
valorem'  audU  ?  XLVI.  3.5. 595 
^'  '    '  '      Nundinds.     ■''-^  ^'^'^ 
Quidfint?  L.  tjh:f62 

De.Kundin;s.  R.  T.  L,it\  ^^f^6z 
Quxnani  fit  ratio  privilegii  Nundi- 

'    narurri?  'L.  1 1.  jAj^)^ 

AnNundinse^  qux  a  Statibus  ^iofti-- 
tuuntur,  reiftcdicantur  minnsfo- 
•♦lenrfes-?   -  ib^ '<J«  l.^ii 

Nimi  propter  contradnm,  in  ipfis 

_  Nundirtis     eeiebratuii}  i  •  iiliqiiil 

•  toriVenir£p«sfit ?  ^ ^ Ly^Y^^ 3; ^63 

''  '•  .     ,     Nuptia. 
QuoienAV  dicanturMti^ividuahiisviigb 

.  (fonf^^ctudinem  continere.X  XI  iL" 

■^    -^  '*    r'-^ .  ft.i.  i;g 

An   prohibia«tnf  f  topter  {t<ita(cin 

i'  rcHglohisdiverfitatem?  ib,  q.  \6* 

DeRitu>3upfiarum,R,T.XXW  2; 

p.n9 
An  Nuptiac  libeforttm  per  r«tiliiibf- 
v^  fionem      patrls'    «Jonvalefcant? 

xxni.  2. 3*  'jt 

Num   patr}s  COnfcnfus  in  Nuptii» 
requiratur?.  ib.  q^q.  4.^5.  dL6i  p. 
./    ■  '        -     ^»\^  /TJ^J  14. 

UtruA  in  Nnptiis  libcrornm  etiam 
*  IsdiifWliismatFli  ftiqWFafurr  ■-■^U: 

Qu«* 


r 


-    -tss: 


I  N  tKE  jr 


.  ■   1*1..      '«■  .■    ...       ^  _  ^^ 

QnaefnaEn  (lat  poen»  fecuiidar^i» 
:,  Nuptiaru^o?  XXIIU  1.  ic.  137 
^iandohxpqflixceffentf  ib  p.  i;S 
An  Nopfi^' cum  defun(3as ,  uxo^if 
'  fofore  jifre  naturx  &  diviuo  li« 
;  eit^  fint,  /&  Prjncej^»'  de  iis  di» 
,  fpenfarepoiilit?  XXlJl.z.:i4<  14;,! 
Au  Nupti»  coirpritignormn  Jurc 
:    Dmuf}  vttitac  fiat  ?  ife*  q,  1 5*  I H 

Qblmo  Oebitk 
An  Oblfttio  Diebiti  ^erbalis^  vel  rc- 
:  alis  fiinpleK  tollnt  ob)igatianeii\ 
,t  i^fpjure?  XLVI,  ^^j  ^96 

Ohia$io  LiMi. 

An  illa  fola  litis  pendcntiam  indu- 

<rat?  XLIV.  1.4.  jij 

Obtigatio. 

Qttomododiflinjgvatur?  l\.%^  S^. 

la  acSionibus  noxalibas  iion  cft  aU 
!    terMtiva,  IX.  t  5  54S  ^^IX.^.^. 

Aa  oriatur  cx  ;iudo  pa(n:o/    11. 14. 

10.  198 
Qnid  iiiterfiti  iitrutn  ipfojuretol- 
.    iaturi  anopc  eKcptionis^    1I> 

Num  pcrfon«~  preditqris  inh«r.eat, 
m  jpcrfpDx  xl^bitoirid  ?  XLI V.  7; 

AQrc<f):edivjdatuf  in  nafturalem,  jc^ 
vilcinAinixtain?  XLIV.7.3-Sj9 

Num  tollatur  ipfo  jure  per  x)blfltipr 
nctn  vcirbialctn ,   Jifel  f cal^m /iiii^ 

.    pliccm?      .     XLyL4»3'T?$ 

An  mutuo  confenfu  loHatu^?  i^*  %• 

"    4^197 

.Utrum  toiUtuj:.  {trsejrcnptioi^e  ipfo 
jure?  ib.q  6.  616 


Undc  omnis  Qbiigpfio  orlatur  l  IT« 

149.155 

lu  Obligatioaibur  dandi  prMife  res 

V    prsrftiifi  debet.     II.  14.  41.  237- 

In  OKligationibus.  facicndi'  ^naTc 

fadum  qpn  pratflandttm..    ib^  ^f  - 

.    .  41-23» 

Dc  ObUgationibus  &  Adiouibufi.  K» 

T.  XLIV.Vp.5}» 

Obligationem  priocipium  ^uoduam 

fi;?  XL*V.7,2.53, 

*  An  Qbltgatio,  quaei  cx  pado  oritur, 

producatadioncm?         ib.  q  5. 

An,  ii  correus  correo  fuccedir,  confii* 

jfione  tota  exflingvatur  Oblig^tiol 

,»  XLV,2.  n,57i 

KuQi  Oblfgationii  a  pupillo  (Uie  tu* 

,   torc  contrai^x ,  acccdere  po{rii£ 

dejuir>r?  XLVI.  i.  5.  ^74 

'   Ohligatio  CivUis. 

Q^ne  talis  dicatur  ?     U.  14.  3^9.  j^Sf 

AndctMrObhgatiofnercCivilis?  ib. 

Kum  Obiigationi  Civili  poilit  acce- 
'dercfidcjiiljor?  XLJV.j.  6.  si9* 

^XLVi.  I.4.X74 

An  Obligationcs  uiere  Civitcs  pQ3^a«. 

ri  poiGnt?     j      XtVI.  %  6.  ^%t 

OhHgatio  Correatiff 

An  iu.mutu.Qconflitui  pofHt  ?  XLV« 

Obltgatio  Atixta.    » 
(^iaiitalis  dicatuf"  ?     IL  1 4*  ?9.  ^t  ^6 

Ob/igatio  Naturalis. 

jQuxt.alisdicatur?"   IL  14.  39«'2:|  ^ 

Qnalcs  jefTciflus  produeat?         ibid. 

A^i  Obl)g;)tio  K^turalis  impei&dl^ 

t^i^  dyrifdffc^r  fit  vcra  oUig^tib  £ 

V      j^lV.  7.4.5^9 
Occu- 


l 


Rbrum  Et  VEarDftyiff. 


Ocfuj^f^  Opifimrum  CoUegia* 

Quaodo  tlius  prior  jrem  i^idit»  nliua  ;Aa  ad  illa  admictideb^c»  iquicriail- 

prior  appreheoditf  <)niuiam  Oc«*,  nisaboUriooemioipetravitt  faniae* 

copaile  vid«dtur t    HXA,  i ;  j^  499  i^erefiitotusBA ?         1.4«  1 1*  6^ 

Oleum.  Opinio  (jommunis. 

Dc  tritico»  vioo  ^  OleO  lagato.  R.  T.  An  pleaaui  ^abcat  autoritatesiii  ?    1« 

XXXiiI.5,p.352  3-«S-50 

Oneraj,  Libcratjudictmm  judicaodoapcBOf^ 

Ao  OoeraKeiilia,  jrtbus  iiinpHcit^r  inale  judicantiium  iSc  abe>penjBr« 

Jnhxremia,   ^audeaut  privjlegjo  ibid.  p.  jl 

ffparationii^         X t*ll»  5.  f  •  ^o  Qnid  ad  ^jos  ^nAitutioncm  requira- 

Opera.  tur.>                            ibido;)^ 

iQuomodo  OpersB/erirorum  ab  nfu.  jSsEpemutatQr*                   -     jV  f| 

iru(au*ufufcrvidiffcrs(nt.?    VII.  Opiio. 

.                                   7.  i*5ti-fil*  Anrcpetipctlfit?    XXXIU,  f.^.^tf;^ 

An  Operse  fer^  4ividi  paiGnt  ?  VI  t  Hfi  OptiQuc  ^  Ele<9iionc  Jegata.    IL 

8»«-5iJ.  T.  XXXIII.  5.  p.  361 

R.  X  yi(.  An  jian*es  Aipdantis  Optionem  eli< 


Pc  Opcris  Servorum. 

7.P.511 
An  de  Operts  pcrpetois  pa(flum  va« 

^  icat?  ;ic»x  a.  13.924 

Ojpw/  Novi  Nunfiaiio. 
^^rc^uiraturtutritcfiat?  XXXIX: 

i.jr.40j 
An  ficri  poflit  ctiam  f  b  ilUi,  i^aijaf 
.  faUem ad  rein.ha1>ettt?  ^b.  q.4.40 f 
Kuui  iieri  qqo(|uepoiBtin  locofacro 
*    Felfanfto?  ib;q.5 

JKrrum  oiortp  .nunciantis  exftingva* 
tur  ?  "         ib.  q.  6. 40« 

PcOpcris^ovijNunciatione.  41.  T, 
XXKlX,i.p.403 


^crcpoffit}  IK  q.  c 

Ordo. 

Oiiis  Ordo  ia  pofle(fionc  fervetun 
Jl.T.XXXVlU.i5.p.s8« 
P. 
'  Vacifcu 
AHiwproalio>uipoflit?    XLV.  k^u 

Padum. 
An  d)(Ferat  a  poUicit^ionc  ?  £»•  i  S. 

i.7«4 
JJtrum  Padlumliypotliccx  iuniiatera* 
. .  lelitf  Qtfoliqreditoricqntjradebi- 
tarcmd^ur;  .'     XUI-  7-  ^  ^7^4 


Cur  contrc  f ovantcpi  in  fuo  VQrbali,  f  c&a  non  ^int  canf<^  jil^uo^js 

lu  alieno  vero  ;roali  Opcris  lAov%'       jfumto.vd^Q.      ]Uf4>  27.  21:7 

.  .  Nundatiooc opus  fit^         ib.  q*9  Aa  Pai^a  /de  kwt^it  viv«pt^^va« 

^n  Novi  bperis  Nunciationc  ^iam         lcant?  1|.  i^.  34. 225 

is  uti  poflit,  qui  feryitufem  ui  eo  ^Qciandoval^ntJ^aifia^c  repudiandc 

fundohabcj?  .         il?.^.  3.  46^  .    ii^ditatc?        !  /  ib,  9.35123« 

iNWfiX  Joa.  CONTR*    '   '  . 


f 


Fflb 


-1  7. 


Pa(?lafcrvdrcquid  fit?  H.i^»  lo.  199 

Pa<fta  &  ftipulatio  an  hodic  «quipa- 

renturj,  11.  14. 17,205 

/^  Paifla  privatorum  Jura  publica 

I  Iinf  crii  tollere  vcl  mutarc  poflint  ? 

•     "  ^'      Pncf.  q.  a.  5* 

l5e  PaAi)?.     .    R.  T.  II.  1 4.  p.  1 89 

<Juid  fnlerfit ,  num'  Pac^um  contra- 

'  <3ui  |)on3B  fidei  adjicfatur ,"  nnm 

xcmf^a<^uiflricli  juris  ?  II.  1 4. 20. 

An  padutt)  de  rcvclfacfloturpiatSil- 

licito  valeat?  .      \\\\\.  36.  232 

ApPd^^um,  qub  vcnditortributa  in 

fcrcciplt,  venditioniadjeAumva-i 

;  'lcatrationcfirci.  vcl  fakcin^ratio- 

*.  ne  contr^hcntium  ?  XIX- « •  f  0.9 1 1 

Paiflum  dc  pcrmutando  aflionem 

rion'  producit.        XIX«4*  '•5^5^ 

Kum  vaJeat  Pa£)um,  quodvcnditor 

ndn  debeat  prseftare  evididncm-2 

^:^'    ^*    ^  '^  •   XXI.  2.  3. 61 

'An  hodie  inter  Pac^a&Aipulationes 

^  differeotiafit?    *     XtV.  1.6.563 

An ^^£tum  rci noccat  corrco  ?  .  XLV. 

2.4.566 
An  valcat Pa<flttm,  ut  plus  reftituatur, 
'  ^t  qnam  chutuo  datum  cft  ?   Xf  [.^  1 , 

VaBum  AdjeSum. 
Jfiin  Pa<?la  Adjc^fta  in  cifentiaKbds  nc- 
*  cotii  ahquid  mutarc  pofiint? 
':  •  ^  -  ''^XVUf;^i.^4 
lPa(fta  hd]^&i  in  contincnti  contra- 
'  Aibus  bonac  fidci  pf  oducunt  ff&i^* 
nehicxcohtracflu.  II.  14  19.206, 
;  fq:&XVllI.  un83< 

An  Paifla  irrrontincnti  Adjeibct)M* 
/  ^  ti^aibus  ftri<9i  fnrfs  infiiiH^artc 


nuant?  11.  14.  2r;  2t4.&XVIlL 

'•33*837 
Pa<?la  Adjecfta  in  continenti  Coutra- 

^  ^ibns  ftritJti  juris  non  prodociinl 

a<aionem^  11.- J4.  ^o.qo9, 

Pa<fta  Adjcifli  cx  intervaiib  nonpro»^ 

'  ducuntoblijgiJtioncm.  11.14.22.2 15 

Quando  Pa<?la  incontirienti  videantur 

*  Ad]ed>a?  H.f4-24,2itf 

PaSa  Detaiia. 

D^Ta^aiaDotafibus.    R.  T.  XXm.4. 

P-  1 62 

QnomddddifFcrartt  Pa<3a  Dofaliaper 

modum  contra<ftos  ft pcr  n/nV;  a/n 

voluntaten;  contra<fJa  >      16.  q.  / 

Paaumjadimle. 

Pa<aa  Judicialia  &  ExtrafiKticialia  noa 

•  diffcrunt-cffettu.     H.  14.2^?.  217 

*  l^adum  Leghimum. 

An  Paifla  LegitilTna  hbcrator/a  toHant 

obligattoncni  cfficaccmipfojurc? 

....  v:   (I.  I  ;^.  i^.  20^' 

ra<fla  Lcgitima  libctatoria  qu«^  nam' 

•  fi«>t?.:  ib,q.  ^5 
Nuni  Pa<5la  Legitfma  liberatoria  bo* 
• '    dic  ipfo  |urfe  tollMrt  tib Jigationem,  > 

*  ib*  q.  17.204 
AnPfl<flumf  qiio  ddnaKo  fit,  fitLc- 


gitimum] 


XXX.  f.  1.410 


PaSum  Nudum. 
Non  tollit  hegotiun>  fcmel  rttc  con- 

mtfttum.  XVIfl.  1,^1.834 

In  quo  cotififtat?        If,  14.  r o.  1 99 
Utrum  fitfervan<Jum?  ibid. 

Jwre  Canonico  mnribus  tonfirimtp 

producit  obligatiOiscm.'  II.  j  4.  40 

'^    •     ^(fSumPerftinaie. 
Analiis  *  fu?ccj(rod  Gnguki^'  pro. 
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PaSumReaU. 
Num  aUii  profit  ?  ib.  q.  7. 193 

'.    •     Padum  Rffoltitivum. 
rAO}  6  obliqnis  verbis   concipiatur, 
'     v.x  gr,  res  reftituactir  i  contracntufQ] 
ipfo}urerefolYat?XVUl2.  ^..gf  a 
.Quando  refolvat  negotiuin  ipfo  jure  ? 

ib.q.7.8J3 
'         .  Pa&um  Tacitum. 
"'Snm  fhit  per  confenfumaLegeprsB^ 
famtam  vel.fi<5^um  ?  H.  14^  %.  1  S^ 


«A^ .  redle  ^  jbs  coinmunis  doinicilii 

praBtendat?  'V.j.j.jgo 

cAttiscifle  £pifcop«ir'JDmiV!errali«  ^Hf^» 

:    m^i^'       ^      XXVIH.a..8*a(J3 

Paremiftk. 
r^bn  tentxitur  liberis  deHnqu.eiitibqs 
.     zd  legttiaiani  folvendam.    IX.  4* 

C:j  2.55^ 

^Sparim  (rjiocDm  m  iubndimii  ale^e 

r     renentur.  ,   ihid. 

Ailinqjuan  pupillari  rubfiitntiQneex- 

*    r     traiieisprarfcrridebcantf  XXVHI. 

VAn.Earentom  poleflasaJureNaturse 
tit ,  &  ex  qua  cauia  parentibus  pc- 

•  •'   quir^tur?  -  '   l,J$^i.f^ 
Ati  Rar^ntes  fufpedi  de  receptione 

liberorum  deiinquentium  ,    jura. 
•?   lrienttjicpurgarcdfibcanf;J;XtVM. 

•    i- ;      :.  j  -  ,/     '    1.6.  *,r;ji 
•*    •  Parricida^iW^xiA-j 

*^hi  L.  Ilompejam  de  Parricidis.     R. 
T.XCVUI.9.p.68f 

•  '   •  '       Pars.^  '.  r 
jQoid  interAt.     ytrum  Par»  bcMiQ- 

'  nij^ V  ^u  J^ars.fcsrcditi^tk  iit  .li- 


gat»?  ;*5?XX.q,i9.  3^ 

:  Pars  Litigans. 
An  ex  iententia  fiatijn  jus  conlequa<<, 
turj  ev^provocatumftierit^^XjLlf. 

.Parius»  ..  j .,  ^ 
^Quando  vel  plane  noni  ve!  non  ab« 
.,  folute  l(gi^imus4ion  fiff  1. 6.  a.-jj^ 
^Siiu^Uertfiefuajflo  ma|:4^o,  flatim 
v.^lii  ]|i)^9t[,  &  nono  vcl  decimo 
:  [  toenfcparjjif,  cujusfirPajtw?;  tl». 

Partps,  m  navf  XMfu^»  upp  pi:$e%t 

r    ayarlam.  .  Xl^«r.  x^^pia 

An  P^rtus  U  -  VII.  vel  VIH.  menfc^^a 

die  nu|tiarum  natus  •    perfccflus 

*  legitimus  nafoatur 2    |.  6,3ifjff 

An  I??W«s:X/XIU- &  :fiiy,,.Wn^^ 

iii<tus  fit  iegitimus  ?        ib.  q.  4. 83 

Part(;f  fcptimeflris  a  cp^cgiis  opM^ 

^;  ^i;ytt  excflu^i  non  potcft.c  1^:6.3.  82 

J}n\d  jiif is  circ^  Partnm^iJlqB  hir^- 

.   vap,  ap  u6icapJ2QJ[iitj[;:  J.U.3. 

rr  «  -14.45» 

>Utrum  Barttjs,  primo  ^el.  rffcpndp 
•  mcnfe  poftnnptias  natus,  Gt  legi- 
.  :^imus2  , 1.  6,  ^  §7,  iSfeaiXXYiRli. 

tA?  ^qucpt;.fgectct  Partus   anciJia;? 

JDc  Infpiciendp  Veutre ,  (^^ftodjen» 
^,.,  ,do  Partii .(SjcvR,  T.XXV  '41 P-  iWg  '* 
ffif^  1,'artus  reptimtftrfs  &  oxSJiinc^ris 
.':    rpoipawt  lcflduientpai  ?  ^  X^Vlli. 

^Qoando  Partus ,   in  utero  exiffens, 
^     y;j|ali9  IpU .  ^qirv^tns    cjBnfeatur/ 

i.  ....'.;  ..  ;  V  » ,\ 


l 
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ibi4p.657 

Kamjn  urufru(flu,  a  Alf0  acquidta^ 

*  liabeiK  iprfutn  juf ,  an  v«ra  rantum 
utendi  cammodieacem?    VIL.r^ 

4-49J 

VHimfru Aum  non  retinef,  ntria 
^teftate  per  digaifafem  foluta^ 

XV.t.r  75? 
Utrum  poiCt  eife  Judex  lAeaufafiliir 

S  n  ^a  con¥eniaturt  an  opus  ut 
'  ve^tar  impctrattone.  11.4,2^169 
Afl  gaudearjurc  ▼ieadendi  fiiium? 

I.  6.18.94 

Anjfn  boiua  tdyentitM  liberoruni 

^    '  ofbmfruduuT  Iiabeat ?    VII.  1 .  t, 

^  -      .  490 

Quatenae  de  pecuTio  filii  codvenirt 

poflit  ?      X V*  !•  1 6.  fq<f  760.  fg* 

<^ando  pecul]}  adventitii  ufumfru» 

•  dambabeat».  quandonoB?  XV« 


doffit?  V, 


iAii  bodieHBitm prateririi^c 

2.  5.406 

tJtmm  Shim  tx  propri»  9  dn  ex  ma- 

< .  terab  bonia    dotafle   videatur? 

XXHr.j.^.f57 

iAs  teheatur  «Tere  filiuni  flatim ,  ex 

qaoriatuseft  ?  XXV.  g,  1.  206 
Kiim  liberoa  <|aoque  naturates  alere 
'     teneattiri  ib.  q.a 

-Utrum  jufle  exbxredatis  posfit  quafi 

f  upillariter  fubfbtuere  ?  XXVIIL 

6. 2 1. 299 

^ikr  immunfs  fit  ib  editione  juratx 
*  fpecifitfationls?  XXVIII.  g.j.  337 
An  inter  iUioa  aaturalea  ex  privite» 


giofeftarrpofllt?  XXfX.  (.$-31} 
Quauda  Pater  A  Rhm  b^bcanturpro 
uuaf  pcr(a:id?    .         J.  6«  19.  95 
Au  Patris  telkincnio  de  tilio  fitcre^ 
dendum?  I.6.f.7f 

Pater  depecuIiaadvenlitxoorcJiaatio 
agenst  nonteaeturcaTercderato.^ 
XV.  1,9.7^4 
NumPater«  dotem  conflituens»  poa* 
Ht  incertant  eonfiitoere  <}uantita<» 
tem  ?  XXnf.^,5.  457 

An  Pat^  dejiciens  interdic^  de  fi 
&   vi   armata  conveniri  pofllt? 
XUII.16.  f«5/.i 
95dt^en«®fffc 
Ad^peculium  «dve&iitktm«id\oas\vaQEk 
refertun  XV.  u  14,756 

PMrm  Pote/iaf. 
Familix  leparatae  inflitutio  Ubecata 
PatriaPotefiate,  &cur?  K7.13U 

109 
An  )us  patrisB  potefiatis  adhac  bodte  . 

obtineat?  1.  6.  fto  96 

Patriat  Poteflatis  jui  aaatoracfl.    I. 

6.1.75 
EjusefrctrTusiuntpIurimit  Aqui?  !• 

6  i.75^q.aa96 
Fax  PMkiica. 
cQumdairadlavideatur?    XLVIIL 

6.1.48» 
Peculartu. 
An  P^culataaxrimexyobtioeat  iq  re^ 
i    bttfctiiobilibusip(iusreipablfC9,  att 
etiaminrebuacsvitatum}  XLVIIL 
ij.  i«686 
Peculium. 
Tollirar  ipfo  /urefiibbta  patria  po* 
teflate.  XV.a.  U7tff 

PeFecalio        JLXXV.  i.p.  ;5< 

Fnun 


^ 


T(rtLVM>'E^  VttVOKVH. 
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?ecuiium  jideenfitium. 
-Konibtum  ardtionibiis ,  ledetiflms 
bonif  parernia  fepafratwm  eH.  XV» 

;A4  Peculftifn  AcfveBtitiam  non  per- 
tioent  donsr  Pnifcipi».  XV^  f^  Vo# 

-^-  '        '        :,-   *     75^ 

Veuilium  Adisentmum  Exifa^, 

ordinarium^ 

^  iQiiatinu»  cum  PecuKo  eaffrenfi  itt 

coroparandam  ?  XXVIII.  i,  5, 34^ 

Ad  Feculimn  /td<rentittum  lE,xtrs^^ 

'     dinariom  referrur  feudmn  rufli* 

crnif.      '<  XV,  t.i2^7S$ 

i>e  Fectifie  Advfeiidrio  ExtmortiimK 

'*  '^ie^  fi\h\9  renari  neqnif  ^  bene  ra« 

toiifn  mioni»  eaufirc^^narelib.  <{.  1  }• 

7S6.&XXVnt  I.  Y,«4y 

^  Petfi/ium  Quafi  Cafirfnfer. 

Afl  #d  Pecdiuni  Qsafi  CaArenfe  tM 

qii<K|nepeitineaNtft  quaf  a  cfericis 

/  ▼elftiiundefunt  ^uxftrar?    XV,  r, 

An   fit  Peculiirm  (^aii  Canrtnfe, 
^uod  ab  AuguAt  dointnr  fiRof.  l 

'  Pecuma. 

'Ab  Bit  re«  corporalis  ?    I,  g,  r  O- 1 3  2 

Sua  naturarea  mobiriaefl.  itr.  q.  12. 

•  An  Pecada  nnmerara  permuraii  poa 
•,fit.r  XIX.4-^958 
Jfi»ni  Pecunia,  pnefidit  cattfa  repiifitav 

•  lifresmobiiis?  1.7. 11.13  J 
Utruin  Peconia ,  pnreRorum  emria* 

•  '  hi  deflinata,   res  mobihs  (it  f    L 

Aais,  qtir,PeeimTam<eiaccipiffe,  &- 
>    tctiiry    astt   bienniutn    obJige- 


•   tof  ?    '  XII^ti2r.6o4 

An  PecUiriaV  mufua  data»  reftituide'' 

bearineabenitattf  quat  fuitteni'' 

pore  confradus  r  an  in  ea^.  qnsr 

jfacif  eft  c^pofe  fofutiotris  ?  XLliL 

r.4.Y<ij 
'    Vacunia  Hafedifariat^th* 

©isiorr*    ' 
An gaudeant jore  pmfarionis?  XLII^ 

•5.5.49«^ 

Pecuf^ 

Air  Pecudem,  iiv  agrw  meq  depre" 

Benfamt  inchidere  A  pignori^  cMm 

pere  liceat  l  )X.  i.  2.  f  43^ 

Penfia, 

Ob  eondngenfem  uberrarem  contrsr 

feonvtmtonenfr  atrgeri  troir  potcfl^r 

XIX.  2.  35.93« 
•    Verdueliia 
Qoidfir  r  XLVIir^  17.  pv  697 

Tefeptni. 
Ati  eitclodantur  a  commODrone  Juris 
'     Civilis^  ^5.2^71 

Periculam. 

<ii5dlit?  XIX.  3.42, 94 J 

Periculum  nomliiis  cesfiademroremr 

perfiner,  etfivenditor  evicSioiicin 

exprefS;  promiiferif «    X VilL  4 1 7# 

867 

An  Perfcufnm  nominis  rnnc  qnoque 

adces6onarimn  pertineary  cumis 

Jgnoraviti  debiforefn  non  ellc  fof- 

vcndo?  XVHL  4,  f  8-867 

De  Pcricolo  &  Coimnodo  Rei  Vetrdl- 

rap.  R.T.XVllL6.pag.90J 

Pericurnm  rei  venditse  ante  tradirio^ 

ncm  cn  jxis  fit  ?      X  VHL  6* «.  505 

iVricnhiui    fei   fingibilii»  reiidftgrt 

'    ^ttjr  emrori  dtrft  admeitiiurarrow 


f 


% 


.!/.  .: 
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;    jicfu  tradita  eft  »    9d  venditorem 

pcrtiaeit ;5Kq/4;994 

An  Pericukm  (it  m.ariti^  u  jpfi  aomeii 
j    kiidonwiik  iQ  doiem.  dfit^m  fit? 

Pe  Ajduiiniftratione  St  Periculo  Tu» 

tprnmv      RvT^-XXYl!i7>p.?24 

Vermutatio. 

Contrada.vidietur,  fi  #x  iinatantjai(i 

,•    pprtercsdatafit.     XIX.4.4-'957 

la  rebus  kflimatis  fi^  poteft.     ibid. 

Ab  dijS&raf  ab  ^rticulo  ()o ,  ut  des  ? 

ib^  q,  9. 961.  dtXrxL  f  ^  2.  ^6  f 

Fermutatio  rei  alic^  quando  con* 

tca4Siii9  non  ipfiri^et?  KIXt4^7* 

/  •  '    .      •      .'.:         y^i^ 

^andoHi  P^roiutatione  transferatur 

dominium?  •.  ib.  q.  3.  957 

De  Permntationc,      R.  T,  XIX*  4. 

pag.956 

Qpando  P^rmutatio  rei  alien^  fu^- 

flat?^  ,    XIX. 4.  7,  959 

Qiialis  a^lio  f x  P^rmutdtione  dctur  ? 

ib.q.  11.9636 

.  .Qgalis  aclio  deturifijnfermutatio- 

ne  res  data  perlerjt  ?  ib.  q.  12«  ^62 

^      ...        hrfoM, .  , 

Turpis  Perfona  etiam  illa  judicatur, 

;     quas  leyis  aotae  maGulaafperfa  e/}, 

.    jft:  qu*  b^c  refe^endap?  V.  2, 12. 

416 

Petltqrijum  ^udiciumf 

Ah  cum  pofleflbrio^cuwmlari  po/5t? 

XLlIi.i.4.5Q3.  &q.  5.  f04 

5i  ador  folum  poffeflbrium  juflituit, 

an  Judcx,  omifl[b  pofleiforio^  pos- 

^    fitpfgnun^iareijjp€t|toi:iq.?  XLIU. 


1. 1 1  H  ^  I 
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y  .:Ph0rni0C9poiitim., 
Pomovendita,  etiam  Pharmacopisk 
. .  liuoi  venditum.videtur,  fi  donius 
3^^  ill^  df  eo  in  fpecie  privilegiata  fit 
XIX.  I.  f^;5fif 
* '  .PjsP^rfnsK  >  ... 
AnPignorantfrefifiereiiceat?  IX.  i. 

,¥jgmratio. 
jRignPW|i<*a}s;rcquifita.  IX.  r.JLj^if 

.  •  .     r  .:.    Ptgms, 

.Unde  it|!  appellatur  ?        XX.  f.  j.i  ^ 

Accfdere  potcfl  omnid^bitonatpra- 

^on  poteft iaircedfice  dfc^o aifr^i^t. . 

Nndo  cofii^nfii  (^onAitui  &on.pf>|e{l 
...  fedtraditione.ib.q  a.^i^.&XX, 
"    ,  l.K'|.fq. 

fAliquapdo  nuda  couv^ntione  eo^ta* 
,  hidi.citur,  .  ,  .  ^[»,7.9.717 
Prster  fecuritatem  nifail  cou&ct«  ib. 

q/4 
In  quibusi  cam  ppnig^datot  CQdvei^       ! 
.  ^ti  _  .XIH,  7.  17.  725       H 

Quoraodo  ab  hypothcca  di/Feratl-     ! 

XX.  /.  I.  1 

Anredc4icaturjusinre?  XX.  i. »,9 

An  naturali  quoqueobiigationiaccfr 

dcrcpofllt?  XX.  1,3.  3 

Quam  cuftodiam  requirat?  .Xllhjp 

1».  727 
AnteftamentocoDiflituip^r?  X3t 

f.  6.7 
.Quo  usque duret  ?  ..  iWd,  q.  g.  g 

JJum  vajeat  in  f e  alieoa  ?       ib.  q,  i.j. 
;,,    ^  i2.1&XX.^i.33 

Xbiancjd  &  quJilbu^  fffodis  Ipfo  ji» 

Att 


R J.B VJ^' E^  Ve i^ B oRyM,  _,. 


Anipfo  jnrcextlngvatur,  (lcbitopcr 
'  cdnfunobeni  fubUto  ?  XX.  6.  2. 52 
Num  per  fentehtiam  Jaditis  injuftain 

ipfojuretpUatur.  '  ih.(\.6J^^ 
AntolFatur ,  rc pignorataf>et efn^lu. 

perlicie mutata  ?  *  XX.  6, 9.56 
iJum,  acijciSa.Legec(pmmiflbria,rbt- 
'   latiir?  /     XX/6.  10.57 

pc  Pignoribiis  &  liypothecig ,  &c. 

'  R,T.XX.x.p.i 


:   ditttmen?  XX.4.<;.4y 

©e  Diflrartione  PlgAori»  &  Hypo- 

^  thcca?/   ./,   R;r.xx.^p.4» 

Quxnanv  fdlennitatcs  in  diflra^liooe 
•''  Figfaoris  obferyari  dcbeant?  XX« 
'      *  5.2.41 

'An,  (I  pa(flum  de  fifienando  xhtcrve- 
nerit  ^  Pigiiufi  a  creditof c  pri^ata 
*"  *  autoritate  alicnari  qucat?    XX* 

5-  ^i45 
a 


^  P^nore  obfigato,  etiam  fruAus    Si    Pignus,     z\  crcdifore'   diftr,ah 
&  acccfEbnes  obIiigat«vivieautur?    "  'flom,  pofteacvincatttr,  af^&qua- 

'     fenus  creditor  de  evjAionc  tenc- 

.^amr?  '       '   '  XX.y.T»48 

Qnibus  modis  Pignui?  vel  tiypdtheca 

folvitur.  R.X.XX.S.p.  ^f 

An  bcheficia  mJlftum  /  profefTorugi 

Taeerdofnm,-Jt.  falftfia  eorum  Pt- 

gnori  dari  in  cai^uc  cxecutfo  (leci 

poffit?  .X){»3.2.j'5 


;  ,  XX.  1.9.9 

*An  Pignus,  a  non  domino  conOifu- 
'     tum,  convalefcat,  fibicvcrodp* 

•  •  Iriinoportci  ffat  hscrcs,  vei  contra  ? 

^um^Pignirsrcx  catifa  nuituidatum, 

•  ob  aliam  caufam  rctincri  ppffit  ?  ib. 

q  17-19 


Ip  qAiibns  eau&.PignusVcThypothe^     An;  /rdcbitor,  confcntientccrecfit^ 
''    tacireconfrthitur.  '  R.  X'^5i.  2.    *     re,  PignusaRcnaverit,  alicnatuifi 


Quae  res  Pignori  ve?  Hypof  hccsc  (J«tx, 
oblrgarinon  poffunt.  R.T.  XX. 

,      *  \  3;P^g.33 

Qui  potrorcs  in  Pignore  vel  hypo-^ 


que  lcgitimo  qtiodam  modo  ppft- 
ea  rcdc^^f  in  domifJium  debitorw» 
Pignus  renovefur  ?     XX.  6. 5.  54  - 
An  idcm  fif,  fi  Pignus  ici  dmaibu9 
bonislitconfiitmum?        ibl.  p.  JJ 
thecahabentur,  z&deHis,  quiin     Ancredifor,  qciifcit,  pfgous  alicna* 
priorpm  crcditonim  foeum  fucce-         ri »  nqda  faac  fcientia  pigaus  fuum 
^     dffrit,  R.  T.  XX.  4.  p.  J5         remittere  videatur  ?     XX.  6,7. 55 

'Qnis  potior  in  Pigaore  fit.,  fieodciu     Nuni,  fi  creditor  in  ulteriorem  op- 

pignoratioiicm  confcniiat,  Pigni» 
ipuus  rcmifTam  vidcatur?  XX.  60 


♦  tcmpore  tes  pluribus  fimuT  obligc 
tun  .        -  XX.  4.  i^.  Sf 

[Ati  Pignore  rn  tidcm  re  pruribtisdi- 

vcrr>  tcmporc  coiifhtnto,  pfaefc* 
^^  rafurlsi  quiunicoiQiomcBfoprior 

cft?  V  .;  IXX.  4-2.^6 
'  ITum  ife*  cdr  Pfgnu»  *ii!i  dbnventio-  ^ 

*  ni-V>Wigm«m4ft,  papfcratWpo-  'QuotuplicitcrCtlalf  ? 
'  ^ltadori  <Mdi(ori »  cui  Pigniu  tra«~ 


Domo  conjbofla  ,   Pignus  manet  m 
rudcribus &  area.  ib  q.  ^.d:  VlL^. 

.    •  '  2-5^f 

•PigtmsGefttrate:  " 

XX,  1,7.7 
A» 


I  N  D  1   X 


AQ^tlam  ui  Pignbre  Generalipriori- 
.  *  lai  tempocis  obftrvemr^     X3C 

Pignus  Legale  Mixiufn. . 
Utrum  dctur  ?  XX.  i .  4. 4.  - 

Pignw  Pratorium^ 
Num  ex  primo  £iltein  de«jre]Co  con- 
Aituatur  ^  «n  quoque  ex  fecujado  ) 

Qaalis^  ipiecie^  Pignoris  fx^u^n  j^ 

prakieAjntroduifU.  *^-P*7 

QuidadtlludjCotmituc9f}um  r^uira* 

tur>       ^  ,  XX.  4- 3^  39 

An/  prioritas  teihporis  in  Fignpre 

c|uoque  JPtnastorip  jioi|^ici«turt  ib^ 

p.\36 
'  PignusTacitupi/eu  Ugatfi. 
f  erlnde  v^Iet^  jbc  (Iac.c(cinj(U.tvQlttn* 

tas.  XX.  ^  14*30 

Utrum  reAe  jdividatur  in  p^rum  ft 

mixtum?  XX.9.  i.oo 

A  quonam  jtempore  ineipi^t?    tb. 

^.  f.^3 
Au  Tadtum  Pignus  •  quod  pupiilis 

jnbonistutorumeomnetit,  etiam 

hscredib^s  e.pr^m  ^etur^^    XX* 

An  ttiam  dvitatibus  ^  .corporibus 
inbonis4ebitonim»  propticronus 
publicnm,  Tacitum  Pignusdetur? 

.  XX.  2.  f.a» 

An  tantum  competat  in  inveAis  & 

illatis  in  praedium  urbaniim  ?  XX. 

2.  14.  tg 

Cur  in  invec^is  d:  illatis  in  praedium 
rufticum  non  dctur  ?  ibid. 

An  domioo  competat  in  rebus»  afe- 
ctmdo  condudloce  iUatis?  XX.  2s 


.      :      .    Pi/cis.  :      ''•^\ 

Anfitresfungibilis?  XII.  i.jr,6oo 

^iaodo  Pifces  in  pircini&  pro  reb^s 

.    immobilibus»  j^uando  pro  inobili* 

hm  feabtaAf  ur ?         i-  S-  •  3«  ^if 

Aq  ^onveniat  cum  fqrmula  Jnris  Ro» 
manx :  bqna  jfide^   XU.  3«3Q.  471 
,P/fna. 
^apdopam  ad  jixcedes  ^ranieat? 

xtvin.  19.  3. 704 

4I^^uone  pro  parteobl^to «  noo  cc/rait 
Poenacaducl.  V^*3  9*486 

Poense  Prsctqrix  non  daotur  coocrt 
hxredes.  11.  X  2. 166 

V^a%  pri vatx  hodie  ct(Is^^.    \^4(  o» 

QuanamPcenaafficiantnriUij  quire- 
pudio  cauLCim  .dedi^rttnt.    XXlH 
1. 10.  i;tg.fe^. 
Pe  his  ^  <qux  Poena^.cwCi  reiinqoua* 
"    tur.  R.T.XXXIV.6.p,368 

ytr.um  Poenxpijv||txinidupUim|  tri- 
jpluiHi  |S^c.    /lodiequeobtiieiBnt^ 
XLIV.  7.  10.  f 44 
De  Pcpnis.     R.  T.  XI-VIU.  i9/p-  70j 
Ao    Pceax    £nt  Juris    K^uralis^} 
XLVill.  19.1.701 
fLTtrutn  |n  Pctnis  obtineat  propc^rio 
geometrica  >    XLVUl.  1 9.4.  ^04 
Quicbam  fit  Poena  crimjnalis  »  qui4 
icivilis  ?  X VIII,  1 9.  2. 704 

An  Poena  }Qovett.  ij^.hodiequeob- 
tineat »  tk  in  quonam  illa  Poei^a 
confiiterit?         XI-VlU.  \.  <.  677 
foenx  PerduelUonis.      ib.  1  ^.  J699 
^  Pcsnitentian 

;  In  quibus  cootrafflibus  loau^luibeaf  2 
ZIX.  4i  8>  8(9- % 


R£RUM  Et  Verborum. 


Cohwet  porfottic,  Aicttm  ea  extia-  An  Poffeffio  reruro  hattedltariarmn    ;  . 

gvitur,                X1I:4.  io.6f7  Jpfojur^acquirdtur?    XJilX.Z. 

Geflat  in  «outra<3:ibu«  ooiiuaatig.  •       7*32?.     \ 

XVII.  a.  IJ- 81»  Uf iaPoffcffionelegatorumycl  fidei- 

:    ?otlicitatio.  cotiutiifforumfervandorurocaufa  '     /^ 

Andiffcratapaao?  LII.«:  1.764  ftflCe  liccat,        R.  T.  XXXVI.   . 

Anfit,  fiaker,cuipromittitqr,tacet>  4-pag-38i 

•                       •                            ibid,-  An  $d  transferetfdumtraditione  do»  . 

DcPolIi^»tationibus.R,T.L.i2.p.7tf4  minigm  Poffcffio  vacua  rccjuira- 

l^lygamta*  tur,   8c  quando  rcs  vacua  vldea- 

r  Num^Polygamia^  ^ua  una  pluri-  tur?                XLl.  1.  n.  428  / 

■  ^i    '  .    bus  ntfpta  eft ,    contrarictur  Juri  Pc  Acauireo4a  vel  Amitlcnda  Pos* 

natur»?          -XXUL2,8.I34  f«ffione.      R.T.  XLLj.  p.43« 
;-  .     Anea,  guaunuspJurciuxorcsducit?  -  iWi  quis  fibi  caufam  pojflrejEonismu- 

.       •              r     ibid.  q.9.f36  tarcpoffit?           ALLa.3. 4J7 

iloAslx.  Quibus  esj:  cHufis  InPoffeffioaem  ea« 

-       Qaid  tecvoxaenotct?    XXIV;»/  tur?          R.T.  XLIL4.  p.435        '      . 

5,  i7Kf«^.  PoffeJ^  Vacua. 

Fortio  Statutam^  Qn»  talis  dicatur^  XL^r.ii*42|K         *     .           -^ 

^  Aa  mLcgitimam  fit  coi^putaada?  Foffejfor.                                            f 

V.  2.  32. 438  Num  po^t  nteih  motim  reaefolvat  • 

^      Numfit.«sali'eaum,qoo4anteomnia  legata^            V?  3.  19*  449/:%    ' 
deducendum?             ib.  p.  ^^39  ^  ytrunoiad  ufurasfru^^iumtencattir, 

Pofitiones.  &adquas?             V.  3.  16.4^1 

Qnomodo  diffqrant  ab  articplis*!  XI.  An  titnhiin  fu«  poffcffionis  ptobari^ 

H.579  tcneatur?               XXir3.4r94 

1                  ;       .       PopJJio.  An  poffeffor  rei ,  fpcciajitcr  pigno- 

j           •Quidfit?                  XLL2. 4.439  ratsct  poffit  uti  bcneficipcxcuslh 

I            An(Itf«2cli,  aajuris?      ib.q.  2.437  onis?  '                  XX.  i.i4.i'5- 

5            AdCtfpecicsjurisinre?    L8.2.  ifp  An  poff.  ffor  rel  hacreditari*  titulum  ' 

rf         •  Locatioaenontjransfcrtar.  XIX*  ^.  poffcfliohis  f  dcrc  teneatur?    Vf 

L         ....                           32-937  '                                    3/9-448 

Ap  mtervertatw  funplici  inundatio-  Ao  P<>^^^^^  ^*  •    qui  dolo  vd  l«ta 

\                «e  ?  •  :  *            XL^L  I.  1 5. 43 1  culpa  poffiderc  de(iit  ]     iX*  9-  4« 

j-           QiubqsiBodisamJttatur?  XLLa.^.  i^S 

443  An  Poffcffot,  qui  yi  poffidet,  ufuca- 

An  a  domino  Wcnte^retineatur?  perepoffit?      XLL  ^.  if.4S3 

*  a.p.  444  ^^ 

...  (n)                            P#/^ 


I 


L 


I  H  B  JB  X 


r  ■ 


<'-  / 


Pofffor  Ftaut. 
An  ifle  St ,  :qui  liti  fe  ofFcrt  ?  V;  j»  3.' 

.  444 

Num  venini  poflTcflercm  libcret»  (i  . 
litis  acflimatlonem  folvat  ?  V.  3. 4. 

^  44f 

Poffejporium. 

Cur,  G  Poffefforium  &  Pctitoriura 

cumulantur,  &  Una  fcntcntia  dc- 

'  dduntur »     prius  de  poffcfflone 

^ronwiciandum  l     IV.  2«  3. 307 

Vo/fuiere. 

Undc  h«c  vox  &%  compoffta  ?     XLI. 

2.4439.&q  5*44? 
Ac  duocandemreminlolidumpoi- 

fiderepoffmt?  XLL2.4.43S 
Si  quis  poffeffore  abrcnte,  elamejua 

poffeilioncii)  ingrcdiatur,  a  n  utcr- 

quc  poflidcat?  ibid  p.  441 

Quando  quis  probxrede  Poflidere: 

dicatur  ad  effedum  ufucapiendi? 

XLI,6.i.47v' 

Uti  Poflidetis.  R.  T,  XLIIL 1 7.  pag. 

Pofia. 
Eublicaai  proStentur    fecuritatcm. 

IV.  5.  ^.371 
Aft  Edidum  de  Kautis    cauponibus 

&  ffabuiariis  fld  Poflas  qnoquc 

pcrtineat?  ibid. 

Poftbumus. 
Quando  Polihuiui  pro  natis  habe« 

antur?  L  5.4*72 

An    Pofthumis    exhxredatis  detur' 

^uerela    inofficioii    teftanicnti? 

V.  9.i4«4r9 
Kum,  PoflhumoexhxredatOj  teffa- 

mentum  valcat  ?  V.  2. 7. 4 1 1 
De  Ubeds  A  PoflbuAis  h»redibas 


inflituctidisy     vel  exhaeredandis. 
R.T.XXVlIt2.p.45y 
PoftuHre. 
DePoftulando-    R.  T.IH  f.p.2J7 

Prstdium  Rufticum. 
QuasAdm  Praedia  in  materia  fervita- 
tnmRuftioadiAintur?  VIII.  2.  r. 

Pradium  Urbanum. 
An  in  emphy  theufin  dari  pofHt  ?  VL 

-  3.3.4?? 

Frmo. 
Non  tenetur  propter  cnlpam  htm. 

An  Prsedonibus  fidcs  Q(  fervancfa? 

Prdfudkium. 

DeExce|)tionibu99  Praefcripttonibiii 
&  Pracjudiciis.    R.  T.  XLIV.  u 

•  p3g.  SH 

Prd^Ugatum. 
Anin  Icgitimam  computctur  ?    V.2. 

|l-  440 

Prapgnens. 

'  Ex^coritraAu  inftitoris  omoesPniN 

ponentcs  in  folidum 'tenentor; 

XSV.3.7.7^1 

Prafiripno. 

An ignoranti  currat ? J V.6. 3: 3? i  fq. 

Quomodo  differat  ab  ufucaptone? 

XLI  3. 1.414 

An  redVe  deflnidtur«  quodfitacqni. 

fitio  rei  per  poffeflioais  contmu- 

ationem  ?  ib.'q-29. 462 

An  fit exceptio  fac^  ?  XLI V.  j.  1.  ej  i 

Num  ipfam  ajfHonem  perimat  f  ib. 

Qussnam  fit  origo  Prarfcriptionis? 

XH3, 2.445 

V    o'J  ^  Utnim 


KBltUM  Et  VttioRVM. 


f. 


IJtramPr»fcriptioa<JHoaum  bonam 
fidem defideret  >       ib.  q.  ^.  462 

Afiii,  quiPraBfcrJptioncutttur,  con^ 
trccoofcientiainagat?     ]b.p»496 

Num  Ptiferiptio  ten,poraria  in  ju- 

-  ribus^publici(  locmii  habeatp  ib« 

DeEstceptiontbosi  Prvforiptionibut 

&Prajudicii8,R.T,XLlV.  f  .p.524 

]9e  diverns  tempornlibus   Pirzfcri* 

"  ptionibui»  .  &  de  Acceflionibus 

'   '  pofreftionuir.R.T.XLIV.j.p.531 

'TrafifipUQ  Anomala^feu  Ex- 

"   »  traorditjaria. 

Qu7i  i  XLL  3. 37. 460 

Pr^efcrlptioais  Anomals,  ieuExtra- 

*  ordinariz  requiGta.       ib,  p.461 
'    Priefiripm  Immemorialis.  ^ 

Quidfit?       •  XLI.  3.32.473 

An  {tquirat  bonam  fiidem  &  juftum 

-  *tituluai  ?  ib.p.474.8e  VIII.  1.6. 522 
Rationem  fundatam  habet  in  ipfa 

naturali  rati<me.     XLI.3. 32. 473 
Anitdllatur  per  documenta  contra- 

•  rja5  ibid,  piiig.  474 
•  ^um  adinittat  probaticmem  in  con* 

trariuui?  '  ibid. 

An  in  Pr«fcriptione  Imm.emoriali 

:  certum  tempus  poni  poflit }  ibid. 

p.'473 
^*  Prafiriptio  Lotigi  Temporis. 
An-olnivs  titulum  i^eqnirat  i      XLI. 

3«  »7*.  459 

Prtefcriptiq^  LongiJJimi  Temporis. 

An  in  juribuspublrcis  locumhabeac^ 

XLI.3.31.  472 

Vr^Jiare. 

^  An  Vr^flareremJ^am^  &as  alie^- 

mmfilverei  fintdiverfa^XLI.j^ 

•  -  ;    -  30*468 


Prstftatio  ^uramenti. 
Ad  Juramenti  Prxflationem  adhuc^ 
'  admittitur  reus,  fi  in  probatlone 
fufceptadefecerit.  XII.  2. 99, 6)9^ 
Prafumtio. '   ' 
Qtfotuplices  fint  Praefumtiones,  ft' 
quinamearumeffkdiis?  XXIL  3« 

Frateritio. 

Quid  interfit  inter  PraBteritionem  fc 

exh«r^datJonem?  V.  2.4.404;dlc 

q.5.p.4otf 

An  Prasteritiq  liberorum,  a  matre 

facfta»  pro  exlnerediEitipnefit?  V.'^ 

^  2.6.407 
An  Prxteritio  emancipati  teflamen-' « 
tuiQ  faciat  ipfo  jurenuUum,  in« 
deque  emancipato  detutT^uerela- 
Nullitatis»  an'  tantum  bonQrun) 
pofTefliocentra  tabuIaft?XXVIir. 
2.6t2j7 
Frateritus. 
An ,  G  tcftamentum  fit  ipfb  jurc  nul- 
lum  f  Prasteritodeturquerela^hul*- 
litatis?  XXVm.s.  V270 

Nfum  teflator  poffit  prohibere ,  ne  . 
'  Praeteritus  nullum  dicat  teflamen^^ 
tum?  ib.q.  3.271 

An  inique-  tanhint.  Praiteritis  detur 
quet^k    inufiiciofi     t^Aaitieilti  t 
*      XXXVIL4.r.3«3 
Pneventio. 
An  hodie  diiTereotia   Pneventionia 
&   litif^  pendentias  lit  fublata  ? 
XLIV.1,3,^25 
Precarium. 
An  pro  lubitu  fingulis  momentis  re« 
vocari  a  domino  poflit  ?     XL1II. 
%6.u  522 
(o)  9  Num 


Knm  fit  contr      is  ?       :  ib^  q.  j .  523 
Qaateau»  coEnmodato  comparetnr? 

ibid^ 

Aa    finiatur  morte   concedentis? 

XLIIL  26.  5.  523 

t^  Frecan>.  R«  T.  XLIIL  26.  p*  5  20 

Quisnain  Pre^ario  utj  dicatur  ?  XLIIL 

.  fl6.|.}20 

Si  cui  resr  ad  ipHuS  preces  tradica 

.^iit,  cacifd  tradendi  non  exprefla,- 

M.pro  donatione,  aut  .cqmmo* 

datO|  an  pro  Precario  fit  haben^ 

duro?  *     XLIIL  26.  1.521 

An  yaleat  padum ,  ne  Precarium 

^  pro  lubitti  revocetur  ?         ib.  q.  4, 

Vretium. 

Pretinni^arbitrio  b.oni  virideiinitumf 
faa)>etur  pro  certo«    XVIIL 1  •  22. 

Pretium  omne  Influm  eA ,  quod  non 
excedit  ejus  duplum.  ibid.  q«  26. 

P-8J' 

Pretiiim  juftmneft»  quantibninibua 

.  valet  s  dt  quanti  coromuiiiter  fun- 

gitur.  XVIIL  5.i^.«94 

Pretii  definitio  nonpoteft  conferri  in 

arbitrium  unius  ex  contrabemibus 

XVIIL  u24^2iO 

IPretii  dettrminatio  non  potefl  con- 

ferri  in  arbitrium  perfona^  incertss. 

ib.q.2f 
Si  determinatio  Pretii  in  arbitrium 
lertiicollata  fiierit,  &  ia  nimia 
magdo  vel  parvo  Pretio  rem  as« 
flimaverit ,  an  tunc  Judex  arbi« 
tretur,  licet  laefio  dimidium  non 
cxcedat?  ib.  4.96.831 

Princeps. 


Kon  poteH  efle  Jodex  sn  propria"^ 
cauhw  }L  5. 8«  144 

An  obligetur  Legibus  a  fe  latis  ?    L 

3.f..4r. 

AnexpIenitudinepoteAatis  res  /adj* 
catas  interyertere  pofiit  ?  XLIL  r. 

la  481 

Ubinam  Principes  delinqueaCes  £3« 
rum  fi.rtiantur?     V.  i.aa  3J<9 

An,  pro  rtiofifr  afrcumflaatianuni 
Priaceps  falva  cbnfcientia  vincu* 
lum  matrimoaiate  planeToivcrti 
acmantii  iecundas  nuptiasconc^ 
dere  poOat  ?  XXJ  V.  2.5. 177 

Quld  juris  circa  teftaof  entji  Prindpts  t 

An  liberi  Principum  t  ^  Princi^ 
Apanagiati  fine  folennibus  ttftari 
poffint?  *ib,q.  14.  J20 

De  quibus.  rebus  Principes   tcfia* 
oieutafacertpofiintJib.  q.  i&^ai 
Prioritas. 

An  Prioritas  tempwns  in  Pnrtorio 
quoque  pignore  ^  i.  e,  qugri  pcr 
mifiionem  in  bona  conflituttur,) 
inlpiciatur?       ^      XX.  4.J.36  .     ^ 

Num  Prioritastemporis  etiaminge* 
neralipignore  obfervetur?    ibid» 

trwatus* 
An  Privatus  ,' aliquemi  carceff  tra« 
densy     committat  crimeo  4«fis 
Majeftatis?      XLV.IIL3. '•  «73 

Privilegiatfis.'  s 

An  contra  Privilegiatum  privilegio 

fuo  ttti  poflit  ?  XIV.  6. 1. 745 

FriviUgia. 

NumfintLegts?  L  4. 5.61 

Vttum  tantttm  fubje<!lis  eoncedi  poi« 

•      ,    fiati 


Rerum  ET.V«*BbiiUM* 


jE^      ^     .  fint,   an  etiam  extranei»?    ibid«  (iduimercedis?               .  ib.  q.4 

fi;         Aolate,  aa  Aride  (int  interpretan-  An  detnr  ratione  pecunis^  hseredita^ 

tt           •  da  ?                          ib,  q.  6.  <i2  riae  ^  bercr  Sib *  ®elber megen  ?  i&. 

y,         Nnai  io  dubio.realiai  an  perfenalia .  q,  5«  490 

I              fint?                         ibq.  4^60  An  Privilegip  Praclationi^  |audeani:; 

l          Num    (tnfantnr  finita  perfonacum  onerarealiai  tebusfimplieiterid^ 

r             quaiitate,  ob  quam  indulta  funt  ?  ^   haBrentia.                         ^  ibid, 

j                                              I«4.7.<Jj  Prohiio. 

(;           Qnando  fucccflbrera  Principi8  obli  Competit  acJlori,     XXII.  3-10. io^* 

li               g^nt?                         L  4«  10^65  Ntgantis  fadum  Prubatio  nuHa  c^fi^  « 

j           UtruiTi  in  prasjudiciom  tertii  concecH  Vli I.  $.  4-  53<i 

I               poiBnt?                       1.4.6.62  Limitatio  hujus  regulx.             ibidd 

Quasnam  Privilegia  minorum  ad  ha^  Cui  Probatio  ^ontra^us  (imulati  in*' 

o-edes  tranfeant  ?         XX.  l  i.  21  combat  ?         Xv| I L  j .  54.  g 49, 

Utruin  Privilegia  reflitufionis ,  Ma-  Gui  Probatio  Verfionis  inremiiyuii- 

cedoniani,  Vellefani.  (iot  perfo*  genda  6t?              IV.  4  l:^.  341 

nalia  t  an  realia  i         h 4.  3.  59  De  PrQbationibni     R,  T.  XXII,  3« ; 

Dc  PrivilegiisCreditorum,     R.  T,  P«g- 89 

^XLII.  5.  p.488  Qu«.nam(itratioProbationi8e3cjnrc 

An  Privilegiam  de  non  appetlando^  Naturse?               XXl L  3. 1.  89^ 

'  ^Ie(floribnsconceirum,etiamper-  Cui  naturali  f atione  incumbat  Pi:oV 

tineat    ad    querelam    huUitatis.  batio,  &quandoillatransferatur 

XLIX.i.4«7fO  inalterum?          XXILj.i.^O. 

Quidfit  PrivilcgiumPerlbnale?    h  ProbatiO  Sefniplend. 

4  3. 59  An  Jore  Civiti  cognita  fit?     XXIL 

Aii  hoc  cofnpetat  reipublicse  credi-  .             3- 3- S!Z 

trici?    •           XLIL5.  r4,494  ProceJ/uf. 

■           An,Priv)IegiiPerfarnaIis  commodum  Quis  fit  ProceiTns  in  eoncurfu  credi^ 

ad  alios  extcndi  poflft ?  L  a.  ^.  58  torum  ?             XLIL  f-  1 6. 494 

Quis  bodiefitufusPrivilegii  mifera-  QuisfitProccfrusCrid^?            ibkl/ 

J)ilinm  pcrfonarom  ?        V.i.2;2r  Quisnaui  fit  Proceffus  Snoimarius? 

.  •  .                                   390  V.  t  I.  J74 

Privilegium  Pr^laMniu  Procurator^ 

An  competat  racione  fumtuum  fune^  QuisnHm  Ij t  ?                U I  1. 1. 2  f  7 

,    ris?                    XLII.  5.2.48»  An  poffit  tranligcre?    11.15.^^43 

Nun»  detur  ratione  fumtudhi ,  pra  In  quo  differat  ab  Advocato?     IIL 

cura  ultimi  morbi  adbibitornm  ?  '                1. 1. 357 

\h.Q^,:t,;tl^  Quandoincrimiaalibusadmittatnr? 

UtruiD  fwinlif  compctatfationcrc^  IlLs.  9-27T 

»  (n)  I                              A* 


I  tf  D  fi,X 


Aii)  poflit  compelli  fubire  defenfip- 

.neinabfcntisf         111.3.11.279 

,    Nutn  teneatur  appeilare  ^  appella- 

tionem  profequi?  IIL  J.  iS^^i^ 

*An  in  aiflione  in juriaranii  R  critnina- 

litcragatur,  admittatur  PXLVII. 

.  •  .    ♦•  to.  12.639 

DcProcuratoribus.R.T.in.  3.p.26§ 

*An  &  quando  Frocurator  uiutuum 

*    '  dcdpiens  ipfe  indeobligeturiXil. 

I.  12.599 

Frocuratorum  ipccies  tires.    III.  3. 

^  1.269 

An  {*rocurator ,  cavens  de  rato  /  ad- 

mittatur  in  iis «  quae  alias  (peciale 

mdndatum  requirunt  ?  ib.  q.  4.272 

.    iVocurator  adoris  debet  dominum 

fuiun  defendere  in  recohventione? 

III.fi.  11  &  »2  2:^9 

Ati  Procuratoris  negligentia^velcon- 

;*  tamacia  domino  noceat?     lU^i^ 

i3.28o*XLIX.  r.  12.  7xr 

Ar  Procuratoris  confelHo  err^nea 

noceat  domioo  i     III.  3.14-  ^H'Z 

An  Procuratorcum  fpeciali  inandato 

in  Jitcm  juret  ?•        Xll.  3  3.647 

'  Si  Procuratori  connitutum,  an  do^^ 

mino  adio  direda  detur  ?     XUI; 

.    .  S'Sf70O 

An  Procuratoribus  reAe  conflitui 

ppffit?  i''^- 4 

^     Num  ab  uno  domino  plures  Procura- 

tores  dari  poffint  ?  IIL  3  6. 274 
An  dominus  Falfi  Procuratoris  nego- 

tia  ratihabare  posiit  ?   |II.  3,  f , 

Si  Falfo  Procuratori  quid  folutum^ 

^uibus  cafibus  id  repeti  posfit? 

XIL4.  i?.6f8 


Ao  Procurator  Generalis  cum  libcra 
reflitutionem  in  integrum  petere 
poffit?  IV.  1,6. 298 

An  Procurator  poffit  compenfare, 

quod  fiba  vel  domino  debetur? 

XVLX5.77J 

An  Procurator  Omnium  Bononim 
poffit  rcm  pi^nori  dare  T    XX.  r. 

10.  n; 
Num  hic  difFerat  ab  eo^   qui  com  li-  * 

^beradatus?       *  IIL3.  i.26g.fq. 
An  Vcrus  Procurator  deratocavere 

,  debeat  ?     ib.  q.  3.  272,&XLVL 

Qjiandovalidcobllgetur?  tta/^.-^^. 
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An  Prodigus  dei i^m  fir ,  qui  per  fea« 

tentiam  Judicis  talis  decjaratur? 

XXVII.  10.  3»  242 

Pro/efor. 

Num  tor^ueri  poflit?    XLVIIL  g. 

9^702 

Prohibim. 

EftprGpofreffione.    y\\l:i.y.fii 

AnPr^iibitio  niatriinoniiLcv.  ift& 

20.  faltem  perfonas,  ibii^ii^ja, 

ta§.    refpiciat;     an  vero  (ot^m 

gradnm?         XXllL  a,  14.142 

Promijpo. 

Promiffione»  Jure  Civili  iayalida?  qon 

convalefcuut  juramento  per  crc- 

atnras.  XIL2.7.619 

Prdmisfio  h^vf  ^urfri.ef  ivn,  boDCa. 

valliefs  Parbl.  npn  habet  cflPcdhim 

juramenti  folennis.  ibid. 

Quomodo  difFerant  turpe  faiflttm  & 

Promiffio  rej  illicit»  oj>  turjfcm 

caa* 


Rerum  Et  Vjbrborum. 


canfain  ?  XII,  f .  4'.  660 

Annua ,  guoinodo  difTerat  a  legato 

anntio?  XXXIIi.  1. 1.357 

Vroniulgatio. 
An  fit  deeiTentia  Legis?  '  1. 3. 2.40 

.    Propdmo. 
Quidfit?  I1.3.  if 

An  Proportionft  fivc  Arithnieticx^ 

five  Geometricae  utilitatem  m  Ju- 

rehabeant?  &  eornmorjgo.  1. 1. 

Tro^letarius. 
Aa  fnndum  •  io  uruuifru<5tuiTi  con-» 
ceiTilm »  absque  confenfu  ntufru* 
A\xm\  alicnare  posfif?     Vll.  i. 

I4^'50i 
Proprietaf. 
An  videatur  legata»  fi  qu]$Iegetfun« 
dnm*^  9d    uccxtdum   frutndum? 

XXXI)  1.2. 3.  35? 

Num  legatavideatur  ,  fi  ufusfrudusr 
cum  liberrima  poteftate  aliena^ndi 
legetur?  ,XXXtII.2.4;36o 

Provocaius. 

Sequitur  forum  provocantis*     V.  i . 

•  4.378 

Pffberiati  Prpxim. 

Qui.tales  fint?  II.  14,  2y.  217.  6c 

XXVI.r.6.2i8f 

Nihil  «guat  finetfrtorcr      II.  14  30. 
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Qnomodo  obligentnr  ?        ib.  p«  22  f 

Publicanus. 

DePlihiicanis&vedigalibus.  R.T. 

.     XXXIX.  4- pag.  408 

PupiOus. 

An  taciturfi  pignui  habeat  in  rebtts, 

foa  pccttnia  antis  ?     XX#  2,  4. 2  2 

QuomQcioobligftur?  II.  14.50« ai^ 


Aceepta  pecnnia  •    non  pofefl  rem 

iplam  vindicare.        V.  3;  4. 445 

^  fine  autoritate  tntoris  naturaUter 

obligetur?  XXVI;8-2.»Z.6 

Ubzeducari  debeat  >  «XXVII.  1.  pagt 

*  230.* 

Pupillus  folvens  &  promittens  fine 
autoritate  tuturis ,  tanqi^m  inde« 
bitum  condiccre  poteit  folutum, 
\  XII  6.7.6  8. 

Utrum  Pupillis  tutoris  dolus  noceaC    « 
.    velprofit?  XXVL9..U227 

Ubi  PopJlus  edncari  debcat,  R.  T, 
XXVII.a  p?g.2jo 
.  QuomodoPnpillo  fclentia  tutoris  no-  * 
ce^^t?  XXXVII.  1.2  3«» 

An  Pupilluscieditor  lu^m  oWigatio- 
ncm  novando  rcmittere  poslit ,  ii  * 
metiorem  ireddat  conditioiYcio?  *. 
XLVi.  2.  5.^815. 
An,  fi  res^quam  Pupillttsfoiyitcre^ 
ditori,  penes  hunc  perit,  percat 
PupiUo?  XLVL5.3.58^ 

Rem  PnpilK  vel  minoris  falvau!  iore. 
R  T.XLVI,6.p.6i7 

Quadrtenmum. 
Surrogatum  eil  anno  ntili.     I V^  6, 

Quomodo  compntandum?       ibid, 
Currit  ignoranti.  ibid, 

.QHadriza. 
QuandoQuadi  ig»  ufusfru(3ii«  ceiTet  ? 
Vil.  4.2.505. 
Quadrupes^ 
Si  Qjiadrupes  pauperiem  fcciflc  dica- 
tuf.  R.T.  rX-3.p.54l 

Quadruplutn. 
AaduplaAvcIQdadrupIam»  qtKx) 

a^oM 


IiN  PfTi 


fit,  naUai|i..tfUs«|  infeit  ca^tit 
.'  nmn.  ,;  IV.  5. 1.548 

|>e«.elif ioi».    ^T, XI. 7.p- 585 


r-arr- «-•  r-..-.U 


Hfkeafi^. 


r-^nC, 


ai>  ^_A        ib,qa 

^Cbem€^rem.Z.  7«  C .  undL  vih» 

diecpit  obiineat  ? XLl  1 1. 3«i.  507 
AivRf  mtdiuni  dn.Rediniegrmuk. 
.    demr  ^  cofura  terijum  bonx  ^dj^ 


A4.^4  rempns  t|icitj^{lelQcatip  m  Qtifeiitm  depnir  Remedia a iojifrii 

'  .pr9g4lii.a  nifticis   vtdeatur   fac^a?  /.illata.^;      >  Xl^Vii.  la  (^  tfjjf 

..^  XIX»  a.  2.993  yid.fopr-l4r;ir.         \. 

Reme^ium.,     .  RenuncMii.    .> 

Qjiomodo  diffcraiit jlf fi|adiii|n  Z.  2.  Si  liat  Utf  %mfU  (S:fyun  ^^  ta  valeat 

C  de  Refc  Vend.di  Rcraedium  *    lag^uamjuraiucntBpVXVM '.*>}! 
LiX.Cotnmiffn.uirJu4.  X.2i  .  '3i.!poi 

8-17*  Reprafenuth. 

/ITiri|mR'emedium£i,3.CCoi7iW&if.  Qtiibui  |a  cafibus  10  /ucccffiofli&ai 


.Dtilis  dcnece^^ri«>  iXX^\  \V\« 
»5.  4.,18«J 


Utr  }ud.  locum  habeat  tn  di  vinone 

per  fortjjm  ftiflaJ^  *  ih«q  «|f 

jl^Rtinedio  L3»CCaf7/ifftfff  irir.  yi^.hiit.Jtfs Jtepi^^efeniatim^ 

.'jfiv^^totiimiiegotfumrefcmdatur,  .    ^        ^^    Repudiaih.  - 

:    v^l  tantum  iujtqualita»  reforme*  An  Repudiatio  tutoris  excludat  pa* 

^   tur?  ib,  (|   10.57^  _  piUttm  a/bonorum  pQfleflioD^? 

Qnib«f  Remedifim  £  ...  C^r/fwH  ;.  ^      .> .         XXXVll.l.4«^a 

.  fw#^<.indukttmfo?jV%6. iii49  t  Repudium.       .,,  -. 

Num  RemedAum  £.  2.  C:^  Refc.  Q\}n  (it  Repiidii  poena»  dt  quand^ 

.    fVlli.  emtoriquoquecompeut?  .    obtincat?  XXlli  1.  iO«.i2St.&< 

^     -  XV1H.^.7.S::3  DcDivortiis  &  Rcpudii».         R 


^oniodo  Remedium  ex  £,.  D^ffa- 
.  ^  mari.  difTerat  a  Remedio  L  7. 

Sicontend^i.  ^  V.  1.4.377 
Ab  Reinedium  ex  L.  Diffamari  cou- 

currat  cum  txftione  iniuridrum  ?  ib. 
Fagenffecheri  fcDtentia  dtdUFcren* 

tia  inter  Remediun)  Rercindensdc 
'  j^efciflbriumiaterefutatur»    IV» 

An  Rtmedimn  L  fin.  C  deFdiS.  D^ 

Hadr.iolLtit  adipifceBdaB.XLlll. 

2.  Kf07 

jui  ift  codicillis   ^uo^   (i^tintr 


XXIV.^,P.  U66 

/»/•     : 

An  genere  bonorum»  g^o^  mi^ari 
Ibletr  pignorato^  (iogulx  res  qno- 
^ut  obligati?  irideantur  i  .  XX. 

t-7-7 

Res  adftia^tx   pirrmntad.^oiruot« 

'1  XI^4.6.95g 

SiResxflimatoldaffut,  quaJenegcK 

Mmn  dctur  ?         XJX.  3.  s». 9^5 

Kes  commodata  aon  dicitor  reddita, 

^twwpta  reddttor.  X1116.& 

-     -•      •..:}":     [  .'  -i;'J705 

Afl 


1 


Rerum  Ef  VtkioKVM. 


)1 
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I 
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1 


AnRe»  ^nditapntdfetradiMiit*' 
•  XIX.i.4.90<J 

Qmb  Rf«';j)iinori  veffiyp<)tkicj6  datae 
'^HJgati tfon -pvffitrt.  ■  *•  T. X3p 
■'l.z.:...  j.  P3J 

Ad  Re$  11161»  oppi^norari  poffit? 

"^    X5C*i  la.ia.&XX-j  1^31 

(jrv^  pbtforfit»  fi  eodem  tempoire 

•  tcs  ^Wftusfirtbl^bHgetor.?  XX. 
\    .   ^'  4. 1.  SJ 

t.eduobtBtrcndit»,  v«l  JoHate,  qui« 

•  frt  dctiriendo  domink»  potior  fit?' 
.  i  •     '  -      XX. 4.5.^0 

tk  Rijbus  e(Wiiir»'q»>'  ^^  ♦«t«'^  ^«'' 

•  cbra  ftmt:  R.  T.- XXVll:  jfi  ^-  aS3 
^ahdo-ftes  ,  inaua  aljus  jnsliabet, 
^ecatur,  quSdTtdoathrvelle  leg». 

•'tum>^^     "iXXX.q.-i3.a4«- 
<^ando*flftrJ  iJtirfRonviditf,;  »liu« 

^'■tfrrnr^pprehendit,.  qn!«nam  oc« 

^  •  kfWe  imiar^  XUi.lU,«» 

Anit(68,  ipmarejaaa,  proderelidla 

^habeaturr         ,  XLF.  r.y  4*4^ 

ltii^ne:Jdem^«sad«obfajin  felfdiim 

riellclAjjl  Autoritatc  Judicb  Poffi. 
^  afer^i«,-aiif  Vend Adis. R;Ti  Xtll. 

iSbm  piirflH  *«^cl  mtnorisfaWamforc, 
1  r/5  V-itit>t:X£VT.«-P-^ 


-<^aBn 


__. .^p:6iy^ 

U'y  fint  Coiiiffiiin«?''>I. 

Alh'^e8 » ^ecunia  dotall  compatatii» 
•'fi^ttJbt^bi?*     XXIII.  je%  f^9^^ 
Qui^iracncf  iirfiim  Rci  D«rtf<? 

Afi  Rcs  Fifcd'ttandii?«Htfn«p^p<ti. 


QtiseoaiiifitlDesFangibitifr?  Xll  r: 

14*  yw 

An  RcsFortiwfint  «xtracomaier- 
duiii?^      ^^   XVlU.i.iy.»af 

ifttm  RecF<itttra  emi  &  veii^ -poa* 
Ct?  ,.     XVtlhi.6;S%^ 

An  Remm  HaeMttaridrdm  poffits* 

'  fi^ipfojure^cquiratur?XXIX2: 

Atl  Rci  Invnidbrtles  in  depnofitoin 
vctiiant?  XVI.  3.5;  780* 

A^  Res  Incorporalis  ufucapi  poflit} 
*  XLL3.9.4y*^ 

NAh  tfTium  Rei  Incorporstlis  furtum 
^  flat:?:^    ;     '  XLV».i.4.6'23rV 
De  Rc  Jwdicihi.  R,  T.  XLII.  i.  p.  475 
JadicatumlQlvi. «.  T.  XLVi.y.  p.> 

Aoft,  fiRasLeg^tafitMtracommer- 
-  dtttn  folius  legatiirii\  «^iDaatm^ 
debeatm^f  XXX.  q.  14.342 

Num  eHdem  Res,  ab  codem  tctiato* 
re  A  haerede  bis  Lcgata^  fcmel 
tatltMipwfiaridebeatf^ib^iq.  ikfji 

Ais  yl-Rfi^Legkiy  cjus  frudos.  debie- 
ftotur  ex  tcmpore  mortiB  ?    ib.  q. 

..    •«3-^4*'i 
Aa  RiQS  Litigioia  efie  iocipiat  srilM 
.;  <;antcft^te  ?  XLlV.  6. 2.  c  3  S 

An  ctiamNRts  Litigiofafiat  pcr  4di» 
Vttncamealemt»}  qna&iipacindsdo-J 
^miuio.t  r  /.  JJ^^fl- J 

An  per  Adionem  pcrfi;>Adlem»  vel  ia  ^ 
rxcm&ciptaoij^     .      -    ^^*ibgf,t4l> 
Dtoi^itigionaH.  T.  XLIV(4api5{^ 
Qfxiaim^fit  irathi  IiDt«$' TitoH!.de 
jL»bii^i.itigiofis{  XLIV.  6.  1. 
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(  prKfcribi  poillnet    A  qux  ratea  ;       .       .  .  .           '^       I3*  3«6gS 

Q(fiin.cior Rf f  MoblHs.ex  de(Ki^at ipiie  Q^afeitl^  ^die  aitroctcfu^^  h^l^tmd 

^fittmwiioabilisJ::   l:j&.iq. 'I  j4:  ..        -     .                    Li.ie^j' 

Qut  Rif «  nrKibitis  >rei^ri  tciirpore  Rejiiuere. 

-  lifiicapiatMr^   .«|i^f4A;iinftiakilia^  ikiqiiicU|U09deffe<3ufn  inredkinrer 

rf.  /  .     < !  .i  .'    .  '^U'|.ii^'.4i17  ^item ^lummnm  Refii$uert  ^,  . 

(^n(^  Rc8  Oppignorata  a  teihto^  /  f ^  pKOpriamiUii  dtkium  defh 

V reltega^,-  an  ykl^ir.^  &  ^unl  yi:*  j  ^  nere^  .    XLI.  5.  '30. 4(4 

•T :  ^eatur  vdllt  ^egatum,  XXX  q.  i2^*  Refiiiuerje  in\  inteirtm. 

^.      •                                     :)4(\  Utitnn  fie  iutperii»  aajunsdidioQU? 

A«xRc#PrQptiaiifucapfpofIit?XLL  II.  1.6.141' 

;..     .  :                        .jfio^/ffA:  Aiifu<ieiieonrprapropriafDieataorJ0ii» 

ADRe99.:Legfltiiria  Propria^^legftri  ^i^liti  r^ftitiicre  po£r?    IV.' 

poffiti               XXX.if.15.  J44;  ^                ,     ,    ^  ^       uv^^^ 

Qtt« fmt ReiPubliafct?    1.^7, ri7  •         .-  Refiii^fff. 

tti  iles  Pupillares  ufiicapi  queant  ?  An  J[urQ  Coirlicis  a  quocunqneM^et- 

-  :      .              XLI.  3.ig;454\  (k«tik.  unpjetijeri -fdtueqt)    IV4, 
An  fniBtiia  fliidiorum  Gdt  julia  9C  ^.  >;                           i.2iZ9€ 

.fieoeilaria;  Res  Pupiltacee  iinah)*  t^ott  d^turt  oj^  ooyiter  reperta  ia« 

biles  alienaiKii  cauni  I XX VII.  9»  '     ftruoienta t  cyntra  prsAitum  jorv 

.     .     J.Z33  -.mearutB|pdtciaIe?Xffca.47.tf4iS 

An^.Re^  ^t  extt^  icointiierciMt  ftmty  Cedi  pbt^ft;           X VJi.l.  4. 1 4.8<S/^ 

^^f^capi  posfint »  &  quac  tales  cfi*  An  (detunf  ro  refcio^ifncioconfr^^u' 
duitiir?.          \  Xbl,  j^rjit^^xC    ^dbenormem  lcitonefil?'  XVlfL 

.     '        iiespnilica.  .7       ,:  ■}•  •        •.. -,a  f  1**7}; 

Aa  RespsnbKca  creditrix  habeat  pri-  In q«P Iqcogeri poilst f  I VT 1 . $^29^' 

.  vilegium  pffioiaale?  XLIL^*  14«'  Aa  detnr  eb  nunitnam  Ixriouein? 

Referve^umesiMemales.      .  A  Aa^letiiricofttraiyeflitni^        feihcr 

Utram   ia  {oran^oiia  Udta^fint?  jdeofga^;?  /j   .\{  lV^f4-i$  |3^^ 

>       '.''                     XIL{».  4«6£5  I^ufi)  ceflet  per  luramentum corpcr» 

Rxjidmim.                 .'  ralewnorii?    •     17.4^1,944. 

Cot.9eqmrarurReIiduttQi  debili »  .  ifi  Ap  jecuin  habeat ,  fi  ayud  pr^a^* 

i^iis  ;cdntla  hegem  ^Anaftaiiahaiiiri  <  otncpmedinm adfii^  ib.  q.  z ^.  34^ 

r  hiidofi  pre^o  emat  l    K VIiL/4^ . '  Ndim  pf aBfcriptione  ^uadriennil »  ex 

.1  .                     ii  I  /w4iju-*g{lli  .4|0pinaj«fiidiu^,tpll^^ 

*i.»                               -^  V  •)  Utrum 


RcauM^f  ^^nlfORyM. 


XJtmiy  dctfife  "c«wia    ignpraiu/ap  h^jlg^                                     ^o^^. 

'  coatra^Iaplumidipj^orist    l-^'*^'  '<  ;,    ^.  t.   /                       30.654 

Cpmra  ienf:eiiUa(ir,  ,ai:bitr^    qacur.^  ^Aax^iap.exaifiXDa|Uur«    XVIII..1 

/V^,  p^ft  trcf.ceDtormes.  ient|eat|fMlj[  .^.  .            Revirenita. 

locumhab^at>;-^  ^iX.jj.^jfl»  jSo^»tp5p<pnW^^^ 

itcftitutio  e^  c^u^ .^orjiiuariae/ipfii»  ligai  aa  opera»  indcbitas  pra^aa* 

/»on  c(rintrDdu(ffe  primum  ^er  '  dai.    '            ^  .^   ;JCIX.2.  f.  pif 

.  j;..  a^C.  <A[  i?€/?^  hr»^,  fcd  [aiD  an*  ;  .    .Eewffi  ASi^rum          ,  i^  • 

•  te.  jure    t)\pi\orum    obtinuif;  Afl^  po(t|tr^  contorf ues  Jtentent^aa 

l!tum;RcflituUpj^^c|aufeUg.ciicrali  '   *                •                    7* 7**4 

prpot^ria^brpan^  .  ^5  .    ,'^ , , ,  ,'-?fWV..      '      :  ,,   ;3 

praercnptioncin  ?      1 V, 6  9,  }<t  Ap  jciramf pjdf-  pirsdflatioJMat  HaApC 

Utriiin.    kcftitutipnia    privJ^gi^in »  Jarftwittiturt  fimprofeationefufce* 

^pcrfonalo.,;aArcalc(itri  4^^^^^^  pta  defBcerit  it^  arf  relationcm  ? 

An  itcfliVution^^f  ^9«  C  ^^  Refc.  A«  .teo^atiar  ieoi^per  .exc€{>i;ioqep| 

rf^  ^^J^dic^ Riu  ex  ^rc  C jvj &?{  V.  Q^iando  adlori  inflruiwenta  cderc  dc-' 

I^ Refliitticioaein  integnira.  R,  T,  Aa jgf e^niajbqs  ^^qu^Pj (^nani  foffy 

.,  . .  jy .  f .  pag.  i^^  ^  p!()r|f'  i»%w  * Apoft  li^em  contc-' 

AA>Jte/liijutiottibua  dua^ijt./^  Ji^\iwp^t^mfi^^^ 

dia,  iciciadcflji  &  ^fcaflSsiriuin?  •    ;;         "                HI^I>^J?':^5 

^.    ;.M$$^h.ke9rffffr.,,,i  u    ;     ...           iV.g,  5^i^» 

^idtu(^ fit,?.  XLy m.  ,^ j.  ^^704  i^  titvl^jm i|i;B  ppfleaioqtt  ,e<)nre 

,tiai  .  4^  aggratiatio  leu  abohtia  A{rfr{(iReu9fa|tcm^Pponit»cf^b^ 

.  Pr]0€ipisj4^i%|fpf  ?  ^^jKiU^^^llA  nemy  nequcgiic^ndornc^csMro 

/   ^^      '  jjcil  ..  .,•  .    9.    :^i^87  .^^fJf^^  .*«fW?*  ^^^^*'  prius^fii^ 

(in^^  ,  !.  if|t«^tioatm  ,  Reu»  dciade  ekce* 

fJfc,,.^ui^^;«*,Tf^%^^  '^ioiiemprQiifp^^       XLIV. 

(o)  3  .  De 


:•! 


XLV,t.p.  T63      •' •   '  @^uT|«t?©eriAff.' 


^frfRwJ,  coli«redii3tc,XU.3.2tf.  «fe(fibrii«>'      JtXXVII.  1. x  6Sa 

'     -^                            45g  Kdm  fcl^fltl)!  patrjs  fiUofaqiilias  in-' 

0iCu'ft6dBaK«6riitti.ll:lP:XLTIJI.^  ^fif&ti  iidcesft'-  r^none  bohotlun 

....  .i:^  ...^.t.  . .  L  r.i-.  H.  vp.jcWj  "^^dfeifBboWi^.efeioriisi    ib.  q.  3.' 

Aa  re£le  diiiato^-^amitiJiuie  dotnict'  Ait  fi  (feHaanfiGt  atrociinmtim,  .fo- 

*lHitn?                       V.'t;9. 379  -'la  rcicntia  dtlidr»pt>niri  pofR? 

NWcommtmhpatHalfit?-    '   11*1.  ,     ^  ?  .    »■  ^XLV//;i5.j.^tf*' 

Sunt  Hbeil  hoidin>^,  qnl  de  re  fna  Qtiafcerlrhfnfit^^.XLVil.ii.ii.fi^^ 

"-"'iibere  dflpbttere  pbfffcit'  XIX,  i>  ^^  •        '  *       •  t        .          tq^ 

i;]9l9-  Qtjbmodo  ponfrftur?        Ib.p.  659 

''        •        '    S.      •'-           .'  AiiS<«)pelifiji6diffidatio6taffibii? 

^  '    ;i  SacHUgimt  ' ,  -  '  ;■  •;  •  •-  XbVII.  xy.  i.  jjSo. 

/fo'fc6mmitt!<tur;.(tpccftti?aprivata'  ■"■   y-'^ &ftpiinrtt.    \"\  '.•"' 

"<  (lirrlpitur  exioco  facro  t  XLVIIT.  A»  'id;tflirnt?*t?ctft»t^ff^tls  empfiy. 

^    /''"'"■]            '■     ■  ijvj.Ug^-'  •■titificifeqiiiirattii-?  •  VI. 3  2.48« 

"    •  ' Sairius  Condu9ut.  Nuhi  idjiis  fci^ptum  fit  necel&ria? 

'Ao  i-eb-ebfeoti   concedi  ■dcb^at*»     *    '      -  ."''"''-•■    1.-5;^. 39* 

■■■'"■'  •'  '■'•    -  ■■■  ••XLVIilvi.  4.'M9  l   -  r-i;!  -.frtt^rw. 

EfFe^ols9iWCt«dtMatto^efteraUjf *  DiiSeiiatpr^bw.  '■'■'  R. Titprpi r  j^: 

'fpedalh. '^                          ibid.  '   SCtufft  tihnidnum. 

lytrum  SalvonrGoiidtufla^  itdbeor  De  LegeCorneli^  de  f^KU ,  ^  SCto^ 

~  tempore  feotcoti*  fejpfum  fiftere  Liboniao6.!t.T^,XLV^  ||  *c,  p.  685 

'  dcbeat r  •    '  XLVlII.:ii5::«7o'  '''■'  SCtkm  '^rieJoviifiim''       ' 

8J  fe'i*n  fiftat,  qoompdo' coitfra  DfcSCtibMact^oJaob,  k.T.XlV. 

"«pinprocedatur?    "•*•'•-  ^  mi'  "'     :.;',:  ':  • '    /      «Ip.ns 

'•            Satisdare.  .  ■"    '   ■•  Ail-cdiitrft 'fomfiiaifn   dt  dvitatein 

Qtil  SatiJdare  cogantur.  H  T.  f .  H.  <Jre*trice%,bcom  habtit  *  XIV,. 

>         ...  .^•.      •■•f.iir  ■  :'-'''-''''J '■••'•  '"r-^'^'»*''^--t',.,7^ 

•^■-'    -»*lfoH<*rt-'I '■••'•  :    -IJ^tirJfttfim^^^fficfelrift 

^tl^riatn^^nuuinintegrnm  Advoca-  •  fpiridtl(^-eft;iiitroikAum.  XIV. 

to  debctor,  fi  ante  anniiin  mo-  .c  ci>>"  A    5.10.7^8 


to 


RERUMV&rcViRflORVII* 


J(i  ipfa  execiMdM>6tefl  Gpponi  &  aCtorVidn^no  mfimdtfre  feit  db 
^  ^' '  '4mpiiit:«ecift|wrJeiM.  ^lb^rtf  Yi  K  -  >ri«io  in({rafneoro.XVia.i4.77a 
Xe(r»e»  fi  pirtna  poteftaee  iiberanig  SenH^ia. 

'    parteitif  fol^it^'  etiam  q^oad  reli-  *  'j/h(  fraiifeat  ad  hxradei  rei»  fi  fit 
.  tjtiiinrpar^A^^^^ib^  12*749     k  ^anii^)  'XLII.K  7*479 

^on  ceflat  ratione  totiiis  debiti,  fi  pro   dAo  firntentk  contca  noniatatntai  law 
^  '  pwrtiP" tfebiiT  pigiiu  fiH  datnch»    <    ;t j^  6t  jpfo  .jure  nuNa,  etfi  ealirap* 
^   *    •  ibii         probetnoncktitag?' 11.4.6«  17} 

'Kut^  SCtiMacedbiftani  privikgiuai  iln,  ^  det^gari  diirentiaut ,  ea  St$t« 
-^'  fit  pri^teginii^r^abi?  l*-4«9.  59  *  teiitia  pc^BvaieAl^«t)n9ade]egafl(b 
<^t^  M a<ied6niano non tdliienntota  c  -canfifiiiatiiriXLII.  i.  i.47s«fq. 
"^  r^obli^f^fl^c^,.  fed  tarittiiti  a£)ioia  p^  riAn  exiententM  parti  Aatimtutjquft* 
-^  tttoif*i^ilofl*.-'XlV.  6^7.74!^  :>t  rtturi.etlj  provocaturo^  ftierit? 
,   .    .v-   AXVI.  r.^767  ib/q-7.4'^ 

SCtum  TrehUianum.  De  Scntentiam  paffi« ,    ArcHitntit. 

'A*"SCtttm'TKbrl»|aiHiinw»  *.)!r.  ,f  ^  ^-  Jl.T.XLVllL  i^  P.7C4 
-•  ^  '  *  /^  ,  JpliXykr.p.  576  C^imatnSententhmfaflbareiUtbat» 
'       'SOtumTulifpfitiafJim,  ?   **qui4eareflitutione  veniat?  jb. 

'Ad9€tuiVi  tfit^jOitsitipmt  &deAbd!«  .Qfiandoniim videiEintuf  tresSei)tentii& 
•  «^  ■  iitibiie cirliifinttra.  R.  T.  XLVilL  coiiformes  ?  XLf X.  j  •  7. 7 1 5 
^  '  !*^'  "  ;  *  --  •  16;]^  68^  XJui^namSdntentiara,  inappellifti* 
(An  }*,  ^tri id^  cri miile  tratTffigi t,  incSdir  0  w  ioft aki tia  latam ,  exeebtioni 
?  }nS'Ct^nr1rur{)iiiaoui».2iXLyill  i\  ii»nd^rex)ebeat,  an}ttdcxaqv<i 
c •  16. 1. 687    -  :rM> /odexappellatanisj  XUX.  i. 

*^.  -   SC$»mVe0eidwkm^^r*  o    o,  -  -  •  .  10.7 ig\ 

^idfit  ?  '    X^V^lJif^  2,^7^3    iUtSentenria  Conditionalte  vakac? 

Mctofucciiftii£»miataUlitR^  .Xui.i.,tf«477 

tL  ;  !);:  ,  n»  -^7  .-.. .  :r .,  q^i^y^    -.-..,.    Separaih. 
<^i»itdttik  ({uib«rii»'oalAith  ceflEet?    J^Sefiafation  llus.R.T.iXLif:e.F^.4^ 
-  XVl'i;<s.7Syv5  u.7«9:&  <j.  I V,     r  S^pHratut  ^fUMd  ih^tMm,.^ 
> :  c    j.r        VJ    X  ^^  ^  menfam. 

i>at^fiditf}itfiyrilQ^  .ijiii/rkigraflfiia  An  perprtw  eif^  polGt;  vXXiV^  2t;  4 
f  .toniralttabrim.ttonliabcniiiafiVL     i  j    r.  :  u    .16S 

•n  ;  ,.  i/  /  n;-  ri.:i[.n.:.t^^.4^  ymttfit  iITa.diirttenriaSeparatioinil 
Iaouibifka6i4«r/A.fiVramrdt/fo/i6^  5Ma<^tbariim&fnen£iiu,Aono-' 
-i  *fyqum  9iu4ifP:  ^S^etkt '^  :  i}k        tki  tiiKulmn?  *.^$ 

l^  l ' '^-  •'     •    ^  ^i^v&^    «^   •>  •   <    Sepukhrmn:  ^ !  -n.c^  o 

MCioVatfeyino.   R.T.XVJ;*p.    l^^vIsbuiCdifianii^ 

?->ri:ji5r:i?-,:,    mWfJ"  :•;••.   cbj,;y^  .  Sf.59» 


.^\  t;  .-T  o  trt  W^Jb  -n^xk  'j  5!  3 , 


f 


:<^iiindoiiiiicapiat?  ViV,  9  t9-9il9'    ftiLes.u(ii;CtM(U9i;)i|fk2;  ibt q  If-  S^% 

\D|iaQit<  f^ttrJflro  jus  palPdiiBiii^  ji-  ^^m  U|Sidfit  i:oonittiM  2  '^iXll^.  J. 

•,-po«^fl..  '  '/        iXVI,j^24;i79i  .Aa  in  ffcitO^JJ.^ailififer^.^iat^ 

(:  Siifueflrum^    .'    i  .=   i.  '    VI  lU  1. 1 1/524 

:#tcMi  bifi  n  fFlurijbt»  jfieti  pot^i.  t  ib.  <  ^  ^uid  Sr v ituti  cp^M^aiiil^c^stBiiit- 

«Anie  jSowlt<k»i!Bni  HBxiftpntfeai  nAn  «AqniriKf^fMilfiti^!  ;i  yUf^Xt-yf^o 

!^     rcflituitar.      ^   ;       ib.  ij;  6^783  .i^i»rtx;&iqw:(emwrj8prai^^^ 

^tidminrenon  Htigiofii  iciatjLir.     i.b«  *    /it?.;  V)U  lA^.^^/./^.dcXLfK 

Conrfaltitur  taiftMi  duMdias  gratia,  IJtcitlii  pmfefiptipM  fsi^r^K^F^ 

«    jn  eo^e  transftBrtiir  pdlTclim  ^  i*   acquiril  iyiiXat .V;      Vll,  1 .  3^49% 

4191788  DcSecvitiititKi^s  Jl.T;ViM^^^^ 

4n  ^uilms  di^erat  ab  aroefio?  ^  ib0.  AnServitMtesprasdtafei^ntinboayit? 

Di/Sirtvii  rnifnoneinpoiCd&oiwn  tlt  iVitS^f  vitutesiiAt  individiis^^ib.  q.  10 

i.i  primoOecreto.  •XVI. :j(,q21790  iSiSecvitus  ivi0^i€<tur?  vel  «td  a^iMil^ 

Jlela|rafnir  fatisdatione  idcuicff;  ant,  (1  1 1 ;  pei Hnoi^ififtgttvrs  ^  J^  ¥^|f .  5. 

-^   ha^lnViieairtiioapoflit,  ca.iitaDne  r  .    ^.  y  *      '        P^g-S^O 

..    {uraroria,  XVL^,  23.790  Qjiandav&wiv^j*|ti|^  lo  fimdo 

A»  Jnten-SequeftrunKreiJitigiofssn^C  ^ ;^  jpQehoiimr ^i^quirere  vel  (qon/liril^ 

.  tnon  )it^io& ,  qiiid  interfit  ?    ^b.     <y  n^Kiffiiiti^;;  i ;  ^iViUi  jgt  l^  S 3* 

V    vr    />>    -q.  J6'787  jtor  5^raritute  una  ifemifla ,  reltquas 

MfitS^t^runa,  fii  plwibttsr^  .  v  reiniirif!dttiffrfn<^?\^a«e^4.5^ 

:i^ud  ;tertiiinf i^p^nitor ;  X^Vi.  3.  Pe SerititQtH^i^f pp^i!Uiiaot ^^^9^^ 

18788     :   rum.  Ji.T.yiH.  ».p.52? 

bi  3e<)ttifi0beinio  qiftoidia/issi^iiV^     Be^Beiri^fitpis  JMdiiQiniln.' Ai^ 

Z  eft  adminiftratio.     ib.q.  19.788  ^  /tfinii. .    ..1  ci.tR.iW^iVlILlip^sag 

liiiSei^eQroiieeefiarioa<fVk)^dedoki  l^u^dmodum  Servitutes  amittan* 

vel  pr«fcripfis  mWf  ndn -^ipiir.  a,  t*:*  j  rr^ .  i.%*i^T.-\?4lL  %J(f.  f  }f 

^  ^>  '^v  ^  •  ib.  q.^:^789  ^nServitutrimfowieiLfgevconitiStn* 

Quomodo  Sefpieftl-iim^vcrfutvtarium       ^fita^padjs  privatorum  irntari  pos* 

•lidiiftriiftj^*»^^^^**'*'^^''*^?^    ^itg;/..i:;i  .0^!  ;vVJU M»ina 

<^      .^i  g  ^^iiiodo  Servitutam  definitiones 
5'v.  ^        dif- 


RerUM  S.T^VEftlJoitVif. , 


VwD .  e  fitcfi  iiinidHni  fibl  ittvieo.  aHi^MOitiit  :    „.  %   JllMt  P>  15 

•  tsoiic^aiKflatt  iataS«Bvita»«oii-'  ^aMaodaServitutet/R^ftic«  &Ur- 

L  £aadatur?  ,        KVUl9.z.st9  •  J>«niiH&Kint?.  'A^iJUi.  Mift 

Ab  S«rvii>t«  fipiwi  4«a  foffiotf!  (^  &. ■.Umtif  ikbaBH, V^*  i. 

»    •  .,.   ..        ;  .;.  XX.  3.' 3U.I3  ^-       '    ^' '..';•.■  )i  ■■.-.<   f»5l7 

Aii«tii»iir^SMifiiiitnhia|8iiiAeC  Qtc Bts f:9i»wiMi»poiamaafmti 

h»i»t*  Bovumopin.nviiei«rep<»8.-  .    yHI.  8,$.f4C 

6ti    ^         .XXXlX.r.  1.405  Stnmt.                 { 

^  fit  $«c«it«»  AitiuB  tottMtiii?  !i]tKnefidfpifit?     .Xiy.At  r..t7Sl 

4.       ■  .  Vm,  4 .  a.526.  &  q.  1;  s>l 8  Si  fii  ififum  viJneraverit»  «a  lioc  Az' 

Qmuma  fint  Senkotm  Conttoax?.  moiiiB  Wmma  4t^Hwl  %^*  f »1 

Vill.  i.*.5li?  1«.  7Jtf 

Aa  loogo  ietiijpore  Servitus  Difcoo»  Ao,  Scrvo  ]»gaQrato»  pecalium.^lo* 

tiBaafCBicribaaar?Vli(:  r.<.TAl  qaecreilitori«biJgfl«tfXX.I.*.lj^ 

Att  fam>  40»  «001»   fHae&ribiMr?  P»S«KVOcani^0!»    . ..  J9LT.XI.  |. 

XUV.^,|,5j«  .       /.  .  I^.ff» 

^{^«OKfiiicSenafat^Diiaiatjoaaif  Aofi»«va»|bf|iitknaj»MM(it.iao«AiA 

,    VUl..  I,  s.  f  19^  pQflejaiejMf         XLI.  ^1.496 

AoSeffvitafeaa£xtt«ordinai:isiieot«r?  Quootodo  differat  0{Mr*<S(r«9rMim 

VIL  1,^489  -  it^nfofrndo AofuServi?  Vi.7. 

Cj^omodo  ServJtatta  Kegativse  pr«^  i„^ti.i[^ 

: /iiribaotoir?          VilL  1.7.53$'  •     ^i  . ,    -Smmktio.      •.  •      i 

Q««t  :fiot    Secvitut«>  PcejomIcs?  iK^andOjpiwCunMiiirl  Xi^Ill.f».fr. 

VUi,  3.2. 5»«  .      -                                     «45 

(^.fit  &ei;«itaa  Fnodiaiit?.'  ib.ifc  (g^»do«9iioimdd4(f>niiiN»?  i|>id.; 

,..,■•*    •■•:•.).        M\.r.-UiLf6-  SMt^:  ,■..-.  j:.>- 

4a  Servkvtes  Prxdialet  in  ionisfint  ^  Ak  *x.vdot«.pr(n»ifti  ia/SKW»  gMff- 

■'>:■■■     VUI;  r.  ^.  524.  rodeturtacitAjl)^plithccaJnbonis 

l!NK$«rviiiit«»Frvdiaictiio)tindiyi-  BotHi}             ^    XX.2.8.af: 

^ns^  ..                         ib.i|.  16  Sbeitiku 

(^UdfitServi(aa&\iftica?    VIIL  1.  >9^i^9MMr.ftuiRdi(tA..XyU»Sk*r. 

..-■■.•■■.                 ■    f.ftTi  i-  •  .  t   -."                         Si| 

Kinitucf<Briibii%iilwtt.'   Ilii,ufi6  li»)deli^Mii4«lkv.   i{X.:#.A/9f<r) 

EotcAfisnoiMi;            XX.3  3. 34  9iH«ft«i|k«l».contraAaaB/Hmafoiiio, 

NoojtoteAlaevi.            , :.     jbiA'  «■'fiiett.««s  Vftod«Dd«J«Mt.:iStloA 

Ng9  J|(?veft  Abt^cdi  ml  icomiDodarL  «vm  m/iu  caatrohMtes  4iyida* 

. '        ^     i,-  \\v.V>>,           ibid.  j^?tm» :  !  :'•.  .-•  •  1  •••  X|]L3^4.5(5> 

VlDBX  JVr.  CONTIt. 


anS^t^t4i^'|W^tft(i«i«iii^«s;fo  T^tb.iiot  aebiA-him  Socii  ird.  totii 

<  tuf,  «fqux  eju«  ref  rrtio?  XVIU  •  cofiftm'  poffit^  r^VUioi si-So) 

•  :  •   j  i.  r.irylc'..   •   •'^x-f 5*  Sijt^  SocJr mmt^tmSui^mt mima pcrfo» 
S  io  SodieJak/alter  res^cbnfert»  at-        naiii.      r  1  ^       XVll. a.  ^^14 

•  ^ t«f  'o^dM^ffr  ^^  qtiidddaram  be;||^^  De  Sbd»  cbi»  .extrtmis  txmtrabea^ 
VfictHtcofntnunicata.XVIl. ^6.807         titas.    .    -   R,  T" XVil.  2. p.  814 

IhSdc^etftfe^f cfgultfrtter  fops perireH)  Si ^odos  fecBiiikmT  ibcietadt iegeoi 

'  ^qhMllaiii  idonfert.  ib  p.Sog  -  contraxit,  ancreditori  detor;<dio 

In  SocierateratrotiecoUat9  pecunix  "^  adverfusreliiiUGftrocitta,  licetver- 

s  lervbior  proportio^  g06a»etrica«'  '  fio  fiKm  probetur «  hee  praBpofiroi 

•  '•'        .                '.  .!:   ibu(i,7        fitJ'  .  4       XVIL2.2. 814 
Ifl  «Sbci^tiHe  qol  so^alisi    eontu*  iEo  Socins,  moeiem  Sodi  ignoran^ 

^^  l^uottf  poifuat  pado  fieri  inaequa-  ^  edam  adionem  habeat  ratione  lu« 

•  le«.               .     XVJi*  0.7.8^9        m?.  XViJ.a.  14«// 
iQitotnddo  Sode^as  bouorum  di^e-  An  ^acii  cectaB.iMttim  reiTelii^th 

• ;  r*ar  a  6odietate  udimfiib  ooaainiAi  '  tiationis  babeaii t  benefiQum  comp 

^  bonorum  ?  ib.  q.  a*  806         petf  utisbf  '  *  ^  ib.  q.i^ 

An.  etiam  Sotietai  omnhim  boho».  Pn>Socio.      &»Ti^XVll^2,p.go5 

'  jnm*  feiibn^verfali^fadloctotra-  AnSociiiintotbnes^  quidoorei  (ti« 

'  liataf ,  fi  de  aoiuio  conilet  ?    ib;        pulaodi  fa<fH  font  ex  caofii  oneio^ 

'        .  ..iq^3  .^ifi>   .    .  :  XLV.2.6. 569 

AH  iut  ^iubio  Societas  omnium  bo-  Solvtns.    -     ' 

norum,  an/bmttiiini  negotiatio^  QQando.  Solniia   inddbinim    Miod 

•  ^ftulnibaitrada ii^lelligatur? !XVf D  ^  probare  teneatur  ?.  Xil»6;^.676 

2*4So6  S$tvere. 

In  Soeietate  univerfali  m  quiifiT^*  tknSioiwre£4gltenumf4t  fr^tfiih 

communicari4ebenrimputarlone>  ^  nremjium.  fint  divtrf«?Xd. 

*'iiMfiroiradttione.'ibLq.  5^807-  ^'  •     -  ^ .  ^J.  JO.- 46^- 

•  '  -        >^    S^dUi^'    >  i. ;  /  Qaando.quii'dieaturexeadeni,^uan- 
DAmndm^atumrefardredebctr  n*  ^  do  exdiver&ea^$dhiiirt?}CLVI. 

ne  compenietionelbcri,  quoalia  v  ^  §,  f.^^  ^g^ 

•>#elMfibneaoarit  focietirtai.JiVif,v  .1   :  ,«     ^..  Siklmh. 

i^   ^  a.  12.  Sii  Attftquando  probecur  per  apocliM 

^onftdb~binnial>oiialiifcrtiedel>e-'        irium   /iilriia<»rum     anr«>ruiii'^ 

,M^^,  ,,;  .    .   >  ft.q,5;to7^  ^  -  :    .  XLVIj^f^^i* 

A«  ft  quiQttliodi^  SdciifenrirQtem:in  DevSdotionibus  ^  LiberitlonibwJ 

•*^£ondo-  tommuni^  acquirere  »el  ^ -^  '  -  «J(.-T»«XLVI^3;^«o^ 

J  eoBlliltieiipofiiat FXVUI.g^/^^g  ,*>:  :  ,$WWin». 

Ni^  partei  lucri  veTdaaioi  f<tc|«a-  Quandoidt  qnod  abco,  quioecja» 


RERVM^t  *V^lAo»UM. 


=L-    ■'-  —^      ,1— 


reG{vi1i|    nec  Natufaif  debok,  Utruni  vfrientttt  «mditioneiiiipo^*; 

V   Sotatuto.repetfnonp6ffit^XO-.i.  bili Wjc^  dco.      XXIIl!  1.7.129 

^    '   *^                                 6.  £$4  Artiproptertnimidtiaihirvesoadllfl* 

Solatodir Mt^'^K  cadA»  tkda  repe-  bueu  diflukii  fK>ffi|it  ?    Ib.  q.  i  o. 

4->W  •'          :    ">>-.'«.  ,.  ,?     =■;;;   .;-....,;•'•.;•■.'[ «i^. 

An  Soliitnfti'  ek  fmperfeifh  obligati'  CleJSponfalibns.        R«T.  XXIil.  r. 

otttcondici  poffit^ib.q.  1^.67»  ,...\.^    >•     pag-ii5 


%qfotiituai  pnpiUb  cnndici  queat?  .,  .ijuania(idifIorutiunenrSpbn'fa'fio« 

u    '     i      •   'i.i  -XII.'6.'t7.tfJi^  *,   rumpeiiyeaiatur?    ib.«j.  10, i^ 

^.         '    '   "Spfido.       '          i  iln'S^nfali9  qande^inaflntiplo 

Quisnt|  d:-fta'aUbp(ittrequeatf    J.  * Jure  n«na  ?     "^"    "    iblqfeiiat 

,^  > ..  .1 .  / J  ^:         5 »;.  i^..>'T '  ^  l^  (5^ai  ITnt  Sponfaiia  de  fuluro ?    ik 

Jlhim- du^ria»  cnntraSttr*    po^?  •\r-:.\^.\    AVta. V  , | ^. fqq, 

<:j >  .'I  ...     <  I      lejfiH.^/i^/,  j^  (^tomttiJwaaftratft  Spdnfatw'*  JA 

•      "  *            '  «ii?/s     '  •  •    • .  --  •   tofd^de-piwteli^  '    -   -••ilidj 


:.'  3-.  J?3  j  -  'i^O  ju8  in  re  ^onflituii 

An  antc^rcfi^uuj  ,nem   rerporrd^re  Niiiii  Hib^^«i)iM^fi>IvaiMli»,^'i)Min 

^'teiWn^'ifi  per:Vj4rtj'Vef>.jicctti  (i^tllnlonium?        ib.  q.  g.  las 

^  farfinfsi^vM^-inquintionis  criiuen  Utrum  femper  TftlW^os  de  futorO' 

^''follTibfcfftrr?  msm:W^.^4  •  «ntV»R»^?''^'"»^.'W1iT 

(^iiWs^am  ''.tein^diii'''^  gaMdilt  >  Aiiv  *tterA«p»'mir  btA^iiiiAfiW^ 

•' •>  ? '^y"''    XLIII.  i$.7,ji$  '^acerio^lemmortuo.^fihf  ^etflm 

■;::     -.  i. ...  imm,   '■''    ■  l'  ' "■  •  •^^i«af«hi^i#^JHj[tM.-4;i9i<t «i 

AW  f9r(Hr«iW-tAenttt'lte^-itt  bo^  ili^S%«kiflUfl,  qux  JureCartoti«E«Mt 

'"'(^oh|fr.*^''^'    .       XMJ^W^-  prefentidllSWlir-idiflrerantano. 

-.SWnf»  iilceto'  oti^»  li^i'  fcdh^  «"fiHlf? '  'P  .^''•^  XX1I1.^^<;'<J^ 

^^oda^atfiKtitf-  quseaxor^ajcfdeha.  9k  pluM^fiit  <9|NtlifaH«  4tt  fnttvkti^ . 

..y  ^     M, ,   « .  •J«xjn(|^.'y6:  tft^  tWiMMi  iti»^|*«6f«rend^?''^IIId, 

Ad'8/oftf*tl<rph«MHiabtei*<1i3^lio.  "vh  tup  , if,ji.}»;.v.v  ;  r.;^^6^m^j. 

\He^  cum  privilegio  DerfonelL  ^^Smt^mffhHmtlik]  0>S|M«|. 

.           SponJaHa.  (tina?                    ib.pag.  127 

«^^            '^  (p)  a                       Qu». 


,!'»?>*:« 


P  i 


.Qaw«mSpoftfcliafi«tf»tior«,fi«Iw  UtnMninf»i;«?  ib.(|.9.664 

ten  fiiicd«.pr«reftti  dnKUfttna,  ^SteUiowinu.  R.^T.XLVU.  i».pag. 

.    «lt«r«4«iutora?    ,  iWlt  .  *    663 

«okodielegitimaripoint?     I.  «.  Anptfiimofuin?         lU.  a,4.««4 

.     .  /  |>,^|  ibBcam$mnoaafiasJ«d^concup- 

In  ma&na  /ervit.utuai  efi  P"«»H>ff»  Lg^  aUnapro  alio  poffit?    XLV.  t. 
nrb»nHai.JifUI,4.i.|a6.*XX.      ,.     ,,  ;  ,  ^,5^ 

"C    '  -  ,    ^    ,**'lj*?  ABfiiinsAMleririwcem  Stipnlari 

•Ib  inattrfa  pignorw  &  aHenjridn»        ^qj^j,  ^lV.  1.4. «f 

,  cll  j»r«diuai  rnfliduui,    XX.  a.     .  * .  .,^pukim. 

y.    ^'..  ^4'^  Apffteontraausi       XLV.iiAjffJ 

Sta$ut  tmpenu  A|i«k«autip?  r     ,  XLV-i.^.^'* 

ik  fiojint  Ib  ini»  tlt]ritorii»rdcr«t  Unfie^ana|acofp«rit?   iti.  p.  S$9 

J  g^  Juri  «yjiffjypyipt    Rftniaq6?  Ad  prKrninator  ri^  fe^*    iitain* 
Pracf.i^3rA      .  ft:nnieiitocqnttn|tinr,i^ga0eM»- 
^  Statm  J^perii.deliaqueHte»  a  MS'     !  ^^qifrpopondtile  Titium?  ib.  ^% 

f  dtti»  comNinBEii  p^^finfi!  V,  h^  Vnmjntfr  fiUum.dl^;p«ixcfDiotw 

990     T^^PP^'^  *  *  ib-^^fr^ 

ilf 91  Stltutmi  Ediifla  A  LegcaPrc.  An  Stipulatio  &fctih»  bodiediffe* 

:  c .  .H   ;. .  i        >  .        1,,4'MJ  P»  P*««rii».fiWp«l»»lonib«i..  E.  T. 

Ct:      -.'     u-ifeHdl»-,,.--     .    ••■    :.^f      i  ,-.    ,J.,w-.^-     ..XLVl.^..p.<l7 

yi  pCfnpi^tionia  .^iigin.t,  A  ftto  Nfu^  >St^I)i|ii<|fliM  ««aiosaiea  00- 
i  ,9bt«fvciitia  ft«H|totrvii»..  prxfRf  <  .vcnt  aegot|iND, ,  cni  a^ccdnnt? 
;  mcndoqi.     .        .,     i  fr.  3.(41  :  :      l^LV/.5.  i..6r7 

Ad  Statotc  ehiitltunii  cofffiriiMiriiJe*  AnStipnlatiorpt.pmillivcl  mtnoris 


;?        ;       ,.  i&<4.?'.^  ,>lf«tr»few%)^6(|td)»iiifi4cjiifr 

...     ...-.Sie^P^m»r...:.s  f  .fori,^»»;v          XLVI.  4^,5^7 

4Uicdrainittatarabeoy  qoi«aadcn>  C|(|i»  bqdic  Sripjubitipniiw.  juclieatnm. 

..   sCi9  4aQbn»difei£t^«wtci|^ibii^  .  foli$i,,£t  jviua?    '}^yi. 7.3.61^ 

.^ndb/  .         XLVIL  aqf.i.  6^3  i^^iulat|^^pnp»initi>  rnfoaijae  aa- 

^np.  #b(ilIo  coountttctnr,  ^oi  ita>  . ,  m,  «^fiji>  ^/U||imafb%>^^)PEi)L 

-.♦^^••«•^WNfrAMJ^^WiWr  ^  ■■' .  :■<  :..:*..•...'•  ;.•.'„  ihhMT 

.^«MliiM.-:.  i..,i,i|h^^  £<|^.^f«l|p«tOi;    I                   &w 

^-  .•  i'-     '         ^    ■»  "    -^  >••.-•'•       - 


Rbritm  :E?T  jVbiCboeum. 


Oi>  indigeDtiaiii    locatorif   expelli 

Studiofi   pcculium^  quafi  callrenfe 

*  noijhabeot..  ?/      XV.  i. .1.751 

i  ^tttdioH  no^  haMr  officitun  publi^ 

1  .    cum,  pequc  cx  co  acquiroBt,     ib^ 

I  AnStudiQfi^rumprorogarepofliot? 

..        V.  U2}.29i 

Ab  Stiidiofarum  iupcllez  libraria  ilfi^ 

lau  tacit9  Ct  pignon?  XX. 2«  |6# 

30 

^iivjStupratacorouMl,  berr  ;3Cu(ig[' 
fit-J^:?  an#,  gerert  poffit  ?  XLVIII. 

StupraiQr.  -     .       ' 

FiBum,  exf{u|iroprogenji€ittiif  akrc 

tenetiin.  XXV.  3.  «,207 

Ad   OttkiBam   tencatQr  .Aoprat»? 

XLVMl5,j6.6g2 

Stuprum.  .  .  > 

^tuprmnconfeUo  oo^  poteft  de£H*ri 

piirgjBtorium   ratione     promiifi 

\  ^ajurifuojiiiu     ,     XlI.^Miit^i5 

;    ^uhditm. , 
l||i^n  PrWpT  ^^vtt  titiototi^^w^ 
r  po(re(&Qnisederejde{>eat?    XXIL 

Quando  fubditi  confraMfigiflratwi 
^  jioflulatp  oqflintj     Ili.a.a*.^{V 

4{i  io.a^9a.t|fine  renx9iVB^4i#. 
oec^%ifi6c?    XXVa9.4.»|6 
An>  ttnnino  SoliMl^tioni»  claflp^l 
^^^qfn^ereliceat?        XJfcj,3»^7 
^  '  5    '         Subfiitiuio. 

Ad  rede  de^liif^tA^^ 


primf^^.    XXVlIL^.r/a75» 

An  lA  SubOttutionibof  eafiisiMi^eniii^r 
£afom  aoluotatit.  incluaat ?    ib^. 

Cum.dfefliitcito  patris  f  eikmen;o,fub* 

. ;  ftitufio  non  valeaf*  jmvalere  po^nk 

fit,  fifitkM»  qui  folufi  faxmeraf^ 

abfliQeat,  adeoqae  nemp  b«rc$  tt 

patris  teftamcntoexftet  ?ib«  q^  20, 

An  19,  cui  i^er  $u^ftitQtipn«Bi  >^ei 

„  ju^  accretcendi  acquiritur  portia 
coteeredify  adbuc  deduc^rcr  fah 
cidiam  puiTit ?    XXXV.  %.  %. 371 

(Eico|ua  loeum  Sobftuutio  Pttyjifgria 
fiate  %%y\\L4^tm9 

Afl  |)r«eji0  fub  fi^miiul»;  /  ikfres 

rrHy  &in$rnfiuifrf$um4r€(B^A 
/ri^ricoa0ipideb«it?ib.q.  );,^gi« 

AnSubftitttt{o,  exbseredatoinfpi^be- 
fi  facl^,  pi*opria  fit  Stfbftitvtipr 
Popillaris?  /ib.  ^.  t3«9^ 

Anfetnpu»  Subftitufionie  Popiilarit, 

>  camputeti^ir  de  moineotQ  in  nyi- 
mtfptumr.        .     ^t^.^,  1^994 

l^ittD-poftNoveU.  1  r^.rnfirmsto  ^- 

.  itameptapatris,  MtiitgiittttirSiibi» 
ftitnf io  Plupillaris  ?  U»»  q-  P  7 

Sol^ftitucio  PnpdUaris  Tacita  ex. 
. ,  clttdif ^ mttftm*     y^f^^l -^*^? 

iW^l^pipfitSobftifntioni  vulgari  ex« 
^Vi^^        XXVUf^  4  I0r:2>p. 

Aa  M  ^KbOillitioflffe  Qy^fi  -  PppiUari 
.  |wre»tie  pneferri  debfant  i^tira» 
tiK^s^..  -    *ifr«i|.»?  «9»; 

Olt.^&lfiWi  *  fwip^lft9  SM^IIiffinme. 
S     .    P    RXXXVUI.&p.i7y 

Qubmodo  di^^K^  Vfjfarii  &  Pa« 
(p)  I  •   fil- 


J  '• 


I  M  h  Vx 


1     M     ^l 


piHoFuSubAfc&io?    ib.q.  9.390 
An    «u1»ftitutio    Vulgdris  T»du 

iniit   SuUUtttfi«Qi    ptfpill«rt  '«x« 
t   prcfl#?       XX VIII.  6.  10.  :^90 

Snbftitum. 
Aa»  puplUo  intra  pubertatetn  dete* 

dente,  unam  hanreditftten)  absque 

iltcra^irepol&t  ?  XXVJil.  6. 14. 

An  Subftitutut  SubAituto  fit  etiam 
Subftituttis  iniditutd  ?     ibid.  q  2» 

Qaid  (i  Subflitutas  fit  alieni  |uris, 
'  fet^rufi  vel  (iiiusFamilias,  tcAator 
^  tuttm  Dutet^  eufti  efie  fui  {uri«^' 
^  vm^iA^Aitutus»  an  dominns,  aut 
^  pa<er^oti©rfit ?  iliiq.^3. ^%% 

An^  6  filiusfamflkitf  citi  ^uis  &MH- 
tutus  ell  t  flolit  a^ire  faaerediit.a- 
«m»  Subflitututfuccedat,  anpa* 
ter?  '•>     ib.  q*6.i»4 

Mum  ilubftitUti»^  pcp»fitfa&tar  trdlls* 
-  miflarii  bdsred^  ?       ib.c|<  7.^85 
Sifissres  minor,  eui  quis  fubfiitutur- 
*  tftft ,    adik  quidem »  fed  reftiturus 
^Tepfiidiivii;  anSoUlitutus  fn^^e* 
^at?-    ^    .f!  ib,<i.gl 

Aa  Stibflittitm^ptpiHo,  cumfe  imifii. 
fctfit,'  fifccedens,  poflit  r^tinere 
'  l)ona  pupilif,  &  abftihere^pater- 
nia,^  m|upilIu8potUttfk^  -ib.q. 

Ati^^fi'  quis  duofoo9'con)!k^tftf^t 

'Shbftitutus » .  akerutro  >  mbrtbc^i 

fuccedat }  ib.  q.' 4g: f$  5 

Koin  ab  €Oy  qut  exhaeredat^  Mo 


■innr  >,„ 


(;>uotuplidterfiatf  jQ^XVm.  15.4, 

«  ■  '«.  '       ,-  "       '■  388.6. 
Sneceffionatti  tf^<<(io.      V  2  n 

Sidefuitdrtsdnobas  inWds  iionj^cj. 

iiviH^abueritii^ftKt^;  cttiucfdi 

ci  Mbiis  Sncdiffio  deternmiandi 
'  ^V       -.  '     V.f.,3.38j 

_  Auccefortum  Eiii£lum' 
Ao  iii  qiiercla  in6fficjofi  tdlarmcnd 

loewm  hibeatf        V.  z. /7. 421 
Suffrtpur^. 
An  Suflfragium -prc^ridm  mopicipit 

profitin  ekdioneSyndici?    m 

•••  -         _I-       '•■■■ff.2«4 

-  -'  •  •   e    Sumtui. 

An6vintai,pr>^«>ura  nltimi  moibl 
'  edhibiti ,  Jare  }inelatioii>$  gaade.' 

A»  Soojtus  Fonerni  firtgabbe  jw 

-  ^hitiQnis  hsbesut  ?  ib.  q, : .  ^gj 
Unde  Suouos  Procefl^  incoocurfo 

crc^itorHmfortiantnr? -»:«•  i^ 

Qwwni^do  S^mtot  Studtorlim  ftit 
computandf?^-  ^-  V.2.J4.  jm 
Aii'«nt  'fm  »c  nttcffaria  rispA»»^ 
ii    iniinobiJeJ- aiienandr  caitfe? 
«  .     >  '      XXVU.4ji  t.  aja 

Nom,   alimetirt^^-lcgatis.  *  fub  W 
'^  cbiftiiieaiif  nr  ?  ;i?^IV.^  i.  3*3 


Att«%«lle*  liferariimif^fi^JTrtii  fS^ 
^  cfte^t^ignorii'-     •  XX.'«i.'r«5. 30 

Nooti,  «ilfsBJoftnmientolegatc^'^.* 
-  peDeft  «ontineatttr ?  XxSlJfl.^;!,. 

.-•imv.v:  .'>  -^ 

QAbdte3a  •  «••  Ai^MM''^*- 

catJ 


Riftuiir  BtVihborum* 


[  f«t?    -  VK3.3.JI83 

4q  tliifaiirufn  «cqfiirat  ?  XLI.  i  .4.423 
Aiipoffideat?         XLtll.iS.  3«5^t 

AofitfenritQ»?  XLIII.  ig  15'^ 
Num  Bnialur  «^flalioikie.fohrcjiiiR 
'    penfioois  ?  ;  il^'  q.  4.  f  1 7 

De  Superficiebtti;.  R.  T.  XLtiL  1  g.  f. 

Sufdus. 
An    Swdi   iMtur»'  teftari  pblfint? 

r         :       xxvui;  1.3.146 

Aff  Sufpkionis   caufa  allegari  vel 

/  probari  debeae;  fi  pars  fe  ofitrat 

ad  joraine^tuni  perborrefc^iiff»  ? 

XLIV.Ks.ya6 

An  eriam  pro  H«rede  tifucapfat? 
t  '        '  XLI.  6.2.475 

Aft  inftiiOMts  eui  TOt<arirer  fnMlh 

*  t«itur^  defihareirelMi8?XKUI|(. 
i  6.4.283 
Kom  poft*idtrodti<fhftn  beiieficium 

aMiftendi  Sui  Hmredes  (int  ipfo 

•  fnre  Hseredes  rauium  aAu  primo» 
metiamaifhi  JeomidoV  XXIX.  %. 

-'  '     '  ^  523 

Anlmmixtio  fui  Hasredis  prxfifma* 
'-  m,  anprobari debeat?    XXiX. 

a.  3-3^5 
S^jfniHcus^  • 
An  tranfigere  poflit  ?    IK  1 5«  3.  dt 

Ii^  dtibio^  ad  omma  Jiffs,  eflam  fur 
"^    tuAif,  vidtturcoaftittius.  lil*  4. 

An  Syf^dici  eandmi  poteAateip  ha- 
^ :  hwB$  %  ^uana  procttratom  uai* 

l\ 


verfales  dve  Cttialibera?    ibid.4. 
?  3.-a8j 

Syndicbrimtdiitrgenera.  ibid, 

Synodui. 
An  SyBodus  quiiita;  a  JoAiidanoi  dt 
ftkta^aCoiiaantiooPogOBato  coA- 
greg^t^  tlnt  otcumenicss,  ftvum 

•  prioribus  pari  authoritate  gatide- 

•nt?  XXVai.2.8.359«fq« 

T.  ' 

DeTabulis  Exbibendis.  K.  T.  XLill. 

i.pig.  509 
Taxatio. 
Qaomodo  Taxatid  pignorist  credi« 
'   tori  addicendi  1  fieri  debcai  i  XX«^ 

•  -  f.2-44 

TempUf.  -       ' 

l»etBfpus  oafcendi  iater  honiines  non 
"    eftcertum.  f.6.^.-7V 

Q^  tenipeftaiis  Tempore  juflo  me« 
c  tQdamnamdatynoneeaemrLi^ 
'    Aquilia«  IX  2. 9*  55« 

la  negotiis  Prseforiia  Tempua  com« 
'    pntandom  naturaiiter.  IV .4«  i*33^t 

Tergemwi.         •  « 
Airnaicipr*fuinantur>  V,4«'f«4^^ 
TermifHfS  PrehatormS'  ^    ^ 
Qnandbcareepeiiicipiat?    :XLUi.  !• 

11.719 

nftamintum.  ' 

An  omiffii  caufa  exbxredatk>nis:vel 

prssteritionis  ,  -^iffo  jorefit  auU 

tntn,  :an  vero  per  querelaai  reilin* 

'  dkhdtiin?  V.  2.  7/0^^ 

Anvontradlu  interrompaiorfXX  VJ IL 

"  MO.Z$i 

Nam^mpatur»  pof!h(irr^fnipe(ta» 

Aa 


r 


-^.  •  ^.'.yn^ 


■  -•  ■  i:K*b'«":x.-  •  ..•  '> 

jid/nimfaftir  per  p^nni  fe^time^    ^   ptem  requiranciir  teftei  ?  Ibid^  ^ 
.  ftrem  &  o&ifptQrein}      ib.q.  5    -  iA«2fS 

.Quid  inrerTit»  ntniifi  Teftefnentttm    AoetTfflaiWfito  imper&dp  oaitt- 


ipfo  jure  nuliani fit «  ati  per  <)uere 

:;  iMnTefciodetur^        V.  0^7. 409 

-AaTeftmentom»  cti]cflu£|ieicbere' 

datioBit  OQii  adferiptav  totjuin  oul  * 

lum  fit ,  aa  fufafiftat^uoiKi  lc^ata  i 

t/trqm  Teftamenttim »  in  Jijno  a  fra* 

\    cre  turpis  perroAa  jeft  inftitutai 

tbtoiu  0nliumftr^  iMifalviAaalB^ 

-  antli^ata?  V,  2.  11.41J 
Turpi  perfona  inftitota »  non  refcin- 

liitur  Teftameottmit  G  a<9or  ipft 
/-  turpatodifielakpirai,        V.a«vi9. 

Qui  Teftamente.fiiGere  po0unt.    R. 

■  .XXXViai.p.t44 

Ao  Xeftftmentg  fint  Juris  Oeotium  ? 

-  •  KJtVIH,j.i.p44 
A^utTaleat  TeflffBentom.fiifficjat, 
..  leftaicMmhabilefnfuii&ritempore 

&t4\i  Teftamenti ?  ik.  q.9.  24I 
KHm  V|lei4  TeflaiiieQiom  furdi,  (i  a 

Priacipe  iinpotcavenlt ,  ^t  (ibi  tei- 
'^.flariiiceiitj  Jb.fl  ^.;^J5 

An  ukim#  foppUiio  4eum«tl  ho4ie 
.    teflamemi/dMrepoffifit^^Vilfc 

Num  Teftementom^  n  ^liofamiliai 
.'  fa<9oiu,  valeatot  mor^s  eoofaido  t 
..  iiatiD»  fiad^itafitclaofolajsodicil- 
^    iarfc?  JtXVm.  1.6,^49 

dlbiTeftamenta  pofnnt0tri  pizfmer- 
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Dlffart  la  canaiic        VI-  3-  >  ^  487 

Dc  Ptiblicanis  &  VcftigdWMis.    R. 

T.  XXXIX.  4.  p- 408 

Utrnm,  fi  VcAigal  i  naotp  yc  1  aurig? 

.  non  folfatdr.  ipfai  rntm^  cadapt 

•  in  commifium,  an  vcro  tantum. 

•  nantx  navig,  vclMj:ig»cqui&^, 

An,folntoVeaigaH,Dominus  tcrri- 
•   lorii  rcfarcire  tcncatur  daommn, 

r  a  latrodibus  dattim,  fi  fal vum  cpn- 
duAum  non  babucrint  traufcunr 

^tcs?  XXXIX.  4-4r4lo 

Venatio. 

Anfitfitwausfundi?   VII.  1, 1 1, 497 

Nnm  fit  pars  ufusfruc%s  ?    ib.  p.  4p8 

An  in  Vcnatione  Principis  iptcntio' 

fundata  fitcontrapoffcfforcm  pri- 

vatnm,  ad  eum  effciSKim,  ut  titu- 

Jom  docere  deb^at ?    XXIIfi  |«  4» 

Vendere. 
Vendcndi  neceflitas  ftatutQ  v^  coa* 


.fvetudiseiiifungipoted?   XVIII. 

;  1.3.819 

Quanda  ({ais  ad  Vendendura.  cogL 

poffit?  ib.jjj 

Vendiiia. 

Non  rtrcinditur»    etiamfi  dnplani 

venditor  offerat.    X<X.  1.4^90^ 

Valet»  licetcircaqualitafemfit  erra- 

tum.  XVIII.  U48.84t 

V^nditioadiomimlicitaeft.   XVIIf. 

4^if.i4if 

VenditiQ  aiftiommi  a  Jodaso  pwkU 

bita  eO  fub  p<snt  amiWonft.    ib. 

Utrum  Veoditio»   dolo  imta «  fa  tt* 

.  fc&ideoda,  ^  ipfo  jurefitnulia? 

IV.  3. 2.320 

Venditio,  Hnbnummofat^,  cftfu 

mulata  donatio.  XVlILi.2ai(99 

Venditioni  Qonppteftaijtcipadttm, 

•  ttup  veoditor  tribtita  inferecipk. 

XVIIl.r.  IC.911 

An  paAum  ^  Vendttioni  ad^eAuiii» 

ut  vcnditor  ufuras   creditoriisof 

prxOeti  fitvdlidum?  ibid.p.jf? 

Quando  V-cDditio,  cumpadoitcro* 

.  vcnditionis  imta,.  babeittiir  pro 

fifVkuiatp   contraiSu'  pignoiatitio 

vel ufurario?      XVIIl.  f.  53. 346 

Venditio,  fubhaflafada,  remedio 

L  2.  C.  de  Refc  Vend.  refcindi 

.  aonpotcft.        XVIIL^  iJhS94 

De  Relcindenda  Venditione.     R.  T. 

XVIH.5.p^.g74J 
An  Veoditso  prasdti  mioorisy  a  ta« 

•  tortfiicla,  fitvalida,  fi  foia  ccn- 
fitnuitio .  ^  judidaiit    aoceflerit  ? 

^.-  XXVlI.9.4-a36 

VendU' 


RERUrfEr^VEtBOltUM/ 


Venditor. 

Prxflat  cttlpam  levem  in  re  veadJta. 

XVIII.6.3.904 

Mon^leneturad  intereffe,  fiiitcri^ue 

'  ^ignoravit,  remvenditamnonefTe 

in  commercio.  XVIIL  i. 


tur  ad  intertflie  ratione  oneris^* 
cepti.  ^  .  ib.  q.  S 

Vetiditor,  dolqfe  vel  ohTcure  fxci- 
piei}8  onera,  fnndo  venditol  ia« 
hxreatiaVteQetur  ^d    iat^refici 

ibid» 


Tenetur  ad  intcreire,  fieratorigno- 
ravit ,  rem  non  tSe  in  eommer« 

^     %}»..'  ib.q.  14.8^5 

An  contra  tertium  poflefrorem  agere 
poflh?    •  ib.  q.  36.838 

In  retrovenditione  non  tenetur  lau* 
dcmhimreflitliere,  quod  emror 
folvir:  ib.^  44^840 

hn  refciffo  contradu  reftiiuat  pre- 
tium  .cum  ufuri»?  XVI II.  5. 17. 

500* 


*  I  >  S24  "An  Venditor »  fi  rcs  tribfitarie  vendi- 


ta  fit  9     teneatur  adinterefle ,     fi 

eiAtorinibil  dixerit?    XIX.  i.  9* 

\  910 

Venditor,  in  fe  recipiens   tributa» 

£i€d  pracjodicare  non  potefl'.    Jb. 

9.  I0;9II 

Venditcr  dbjQitio  ufuras  nmf  pa- 

eifcenf  I  fidero  de  predo  iabet, 

'  ii|de(pe  uJuras  exigere  non  potefl» 

nifi  pofl  emtoris  inoram.      ib. 

q.  16.  916 


fit  vendifa  peremta,     pretium  s|b     Qnandb  contra  Venditorem  iatcr" 
^    *ctiiiore  exigedfe,  folnfiifnv^l*^  rc-  - '  -  prctatio  fieri  debeatj      XVUf.  i. 
tincrcpoteft.       XVIII. 6. 2. 903  '  Sf^W4- 

In  re  veudita  praBftatcolpam  tevcra.  -  yendilor  bacredifatia  fradefie  non 


ib.  (1.3.904 

ConaitiarieLegi9Cbmmr!lorisr|  ven- 

'  (Jiticmiadjeclaiexiftcate,  ij^fojure 

^    fine  traditibne  dominfiam  re(:ipif« 

XVIII.  3.  5,  8)7 

Vendftor»   ex  padto  retrovetiditfo- 

nis  conventut,  tenetur  refrovcn^ 


tenefur  ea ,  <jux  tempore  venditac 
kssreditatis.  exia(^  habuiti  fi  ea 
rurfus  levi  culpa  amiferit.  XVlir^ 

Ven^tpr' .  batrcdifatis    creditorftu* 
B^reditariis  rerpou(fere  teheturr 

dere  eodea)  pretioi  quod  io  ifto  ^  Venditor.  bagreditatie  agere  s&  con- 
eontracKrcoaftitottim eft.  XVIIL  *     . veniri^potelft.'  ih.(iAQ.%6Z 

I-  40. 840    ^Quam  culpam  praBflet  Venditor  liac- 
yenAtorignoransfervitUfemi  fem-    *    reditafis?  \h.K^6.%6o 

<k>  vefidito  impofitam,  tenetur,     An  ipfe  Ventfiror  evincere  poflit? 
Quwiti  minoris  emtor  emiflct,  fi  ,  XXr.2-  u6o 

fciviflcteaAiftn^fitam.XIX.  1.7/  Si  emtor  icfljonis  %nor^',-<rebft6m 

eflc  hiidonetmj » ^  an  Vefadito#  ido- 
netjinjprapflkfe  debeat  ?XXK  i*i  5; 


909 


*  ycnaitor,  fpeciiem  ahquamioniria  ' 
cxcipiens}  nominatim  aqii  tea«^  ^ 


66 


i       N 


•Ao^  ^partc  rci  veaditx  evida «  Ven- 

4itor  |)raBftare  debcat  evidlionem  Vethrs  Cvnjun&i. 

"^      fatiooctotius?      .     'Xh.K^,  1^,67  ,; 

4^wdo  taIi»^id|BS9itur  ^  XXXI.  q.  3. 
yenefici»m.  3^^ 

*|An  detttr  VeneAcium^  <per  pa^om  yerhfim  Obligano^ 

-     ciimDiabdoiiiitum^a^l-Vni.g, 

.6,6S4  DeVcybQrumObligationibog.  R.T, 
yenenum*  XLy,  1.  i^pagvjjg 

.  An  Vencnum  propiBaws  powia  Legis  /  yeritas. 

CorncUx  de  Sicariit    ordinaria 

«eneatur,  etfi  noffjappareat,  cum  -^n  coavitii  V^ritas  imptdisit  hjih 
Mnimo    ^Cicrdendi    jd     ffi^&i     .  xmwk^^oMosil  XLvii  fc.4. , 
XLVUL8-3.6«3  -  '  ^t 

Venia  ^atis.  Verfi^  vel  yerfum. 

Quandoimpetrarlpoflit?  1^4.1.331    J)cinre*nV<rfo.  R.T.  XV-  j-p,  y6i 

Qi^is  Yeniam  /^tatis  ,concedere  pos-    Verfionis  ^robatio  ctii  vnlungeiida, 

iit?  IV.  4«  2«  333        ;in  n^aoris  an  .cnitorJ»  vct  >:rcdi« 

teri?  IV.  4- 18^34» 

Venter.  InV^nfione  jnrcmidur^tioutiiiuittt 

ooa  rcquiritur.       XV.  3.  1.  y6i 

'Clnandocuftodindebeat.  &'anehTS-<^'<*  .P«  ^"^^  ii«tllig.tut? 
.  ^eihb.di^3dh^cfitufu8,r;XXy,  y;rf^e<rcinremf4fficit^W.ii.* 
0e  Infpiciendo  Ventre,  clftodiea.        ^^  «fupereat.  ibid: . 

4oP.rtu&c^T.XXV.4.p|^  ^,^^.^^ 

,•  .  An  Veflimenitorumyerti$poifit«j^ 

^^^'^^*  iufusfruclus?,        y  11: 5.1/50^ 

i  M  Verba  defiQitlonis  tutcl*;    in^  Veftis. 

.     iapiteMeKQp  Sid^wpiWvimy    ^^Vr^: 
^      «4    tWQrcm  .  fofpm  .  ^debcaht  >  ^  j|^n  j.^  y^flc  juti  |>offit^  sie  pprc|f/ 

xxvi.M,ai3  ^     ,      '        ..  ..  Yii-5-  «•  J*^ 

IfltCC 


RlRUM  Er  VsKSOKUMi 


loier  .Vcftem  ^imtldiaoaiii  A:Scem- 

•■*....'*!      •        '    ^.    '    '  '  •'      -'         '    ■  -■    . 

Via.  An  Violatarcs  portarum  &  imire^ 

rurp  civhfltis  niUBicipalis  potna 

An  Via»  defunAo  <>rom0ra  f  a  fixi^  capitaii  ple<fleiidi|  AquidiioAe? 

gulifl  ieius.h«r€dibus  In^fisilidunBi  1  S*  S^iA% 

petipoffit>        XLIV.  7.12.547 


ViaUfr^ 


ru. 


An  Vis  &  matos  toUant  ultimam 

fiamp^r  anraftari  potefi,  donee  ca-  vo}uQtate«a  ?/     ^XIX.&2.3i34 

,   Wt.                    ,V.i.itf.a87  PftVi,  &  Viarmata.    R.T,XLIfl 

.        .     v^Ml.  QijodViaqtcIam*  R.;T.XLUI.a4, 

«Aa  Vidussiiceat  nubere  intca  annum  DeVilu^norWm  raptonim  &.de  turha.  ^ 

r    ludusJ  .      L<.5««6.itIILa.  R.T;XLVlL7.p.daf 

,      ^  2.Z6i  <^o$noda    Vis  pubiica  puniatur?. 

Um  cade^  fit  natio  {)rohtbeodi  ^     XL¥IIL6.  I.6S2 

jmatrimoni]  10  Vidua    avunculi| 

<p}xinpacrui  Vidua?    XXIIL^  .                   yUmmJ 

Q^^ndo  purgetur  jd  eficdum*  iit 

yinum.  ies  uGicapi  poflit ?  XU> ^  1 6.451 
Anpurgatum  videatur,  ii  rcs  inma- ' 

AnVinomfignatumtraditumprxfU«  ;qus  creditods  pervenerit  ?    ibid.  ;' 

matur?                  VLi.i«462  -          q.  17.4^4 

Viui  vandit!  periculom  ante  degufia-  ykricHt» 
jioMm  ad  veiiditorem  peitinat. 

XVIiL  6.j5.  $oV  Ao  privignis  fuis  alimenta  donaudi 

De  triticoi  Vindb  dt  oleol^ato.    &•  animo  •  an  vero  repetendi  dediile 

T.^XXXlU.6.p.^62  xjcnfcatur>            lILj.io^*25J 
Qudd  fit  vetos»  quid  novum  VinutQi 

^r                 XXXHL6.i*i63  Vitulm. 
Au  Vipnm»  ex  alienis  uvis  cxpres* 

fum»  (itoovaipeck8?XU.ir2:2,  Vi^^e^dita,  nondcbetar.    XIX. 

'          -        ,                         435  M1.9'* 

iNpE^X  JUlt.  CONTR.     ,  •• 


I  Nf  D   I   *l 


Umo  protium^ 


Qnrd  &  &  ^aateaBs  Taleat?    1. 7. 

14.  ni 
Differt  a  pad«  de  fiiccedendo.ibid. 
Anpiblica  aathofitate  &ri  del>eat? 

ibid. 
C^omodo  differat  a  paAo  prhrato 
dejorefilii?  ib.jp«if4 

Qaaado  cef&t  ?  ib.  p.  i  r  5 

52s?BQWi  ad  eanei  re^airaniur  >  ibid. 
■^  p;it» 

fTeflamento  tefii  nod  poteA.    ibid. 

p.  116 
tJnionjiProIittmeffeaas,    »nd.  p, 

ir4,f^ 
koLX» Unxone Proliam  heHo  fiibfit ? 
'  ^  ikp.xiS 

lAn  refiitni  poffit  ?      IV.  4. 8  5. 947 

<^ando  9l  qoibns  in  can&  ^ore  mi- 

norum  «tatnr?  Ibid. 

,  ^od  cU}as({ue  Univerfitatif  nomi- 

nCii^^Tet  contra  eam*  agatonR.T. 

Hf.4.F,24t 

Vohinsas/ 

^Morte  follitar.  Xlf .  4.  ro,  657 

yolantascnixioren»  quseneceflitate 

movetnn  IV.  z.  2;  300 

Votiint. 

^omodo  computentor  Vofa  Jadr- 
cantiiiminterfedlvcria?    IV.  g* 

4'3«o 


An  in  eom^lmtaiionfe  Votomm  rttio 
ttiagis,  ^nam  fiumertia  cMfide* 
retur?  *     XLII.i.2.47< 

:U/kcaph.    , 

<3ra«nam  reqiifrat  ?  V.  5.  j-^j^r 

Qiioaiodo  differat  a  prvfdripcione? 

XLl3.i.44f 

An  Jure  Qcntitim  inVenta  fit?  XL£ 

'    3-  3*  448 

Kfom  a  fa<xeflbre  fin^lari  ex  fia 

^fonain^oaripofiit^    XLLjw 

23.457 
An  per  dhnaneiatioftem  extra/Bdici* 
s    vem  intcrruafpator ?    XLl.  3. 25. 

4  yr 

Rom  per  dtafionemy  a  Jodlce  fii- 

Vhm?  ibid^p;4^f 

'Vft  tJfiirpatikmibus  A  inbcapSonfftm. 

X.T.XLf.  3«  P-444 

-^amam  Cr  origo  UfiKa^ma?  U>. 

S-3i-445 
Aft  inUlucapione  ^riom  tindw  r^ 

quiratnr}  "^  •  .  ib.q.4.  44  f 
Nnin  adUfiicapionem  fufficiar  tim- 

618 putativus?  '  XLL  3*  f.  449 
AnUiucapiaoemtoIlat  fiiperventent 

nialafi'd^&?  &.a.6 

Utrum  Ufbcaprone  etfam  per  almm 

ac<]uh^ipofiit?  ib.  «1.8.450 

Ifam  Ufucaplone  eftam  retiBCorpo* 

raresacfuiripoffint?        ib.  q.9. 

An  Ufucapfo,  ab  antecefibre,  bona 
fide  o(^ta,  a  fbccefibre  fingaTa- 
ri  itt  imUr  fide  conftitator,  .conti- 
ftuaripoflit?  ib.f22.4;<^ 

'  ■  L7»- 


RlRUM  JEt   VlRlORUJn 


Ufufru&uarius. 

5ai^es  fwuK  frw^u$  acquirit;  VII. 

I.  !!•  497 
An  acaoirit  partum  ancili^?  ib.  q. 
,     .  6.493 

Num  ^o^  sediiicare  &  impenras 
rtpettw?  ib.q.7.494 

Utnitn  paflit  ceept«  perficerc?  ib. 
fiVL  finitft  ufttfrttAu  ppffit  rcfigcre 
V    eat  cjuiB  pofuit?  ibid, 

Nutn.aUi)uid  inHtare  queat?  ibid.q. 

JJtr«ji.l?pidicip^Jnfiituere  poflit? 

ijbid» 


QgomQdo  difiEfrat  ^^colpno}    |b^q» 

;  9- 49« 
JD|i:^o  fruaus  percQpiiTe  dicatur? 

AflT^wiari  pAl^t?  . .    ib.q- 1 V  4^,7 
teiJ»&proiiia9^^      y^  I- » 3- 
7.  -.  500. 

.Qgiie«..diligentiain  pra^ftet?  flb.^« 

lltrmfa  cedere  jpofl^  ufumfrudum"? 

Afi  uiuinfni^m  locare  pofin  ?    ib: 

Ijfu^  fruclus  ante  cautionem  prxili» 
tan^perceptos  reflitoere  teneatur  ? 

:,;    .  , ;        V11.9.1.514 

^n  Ji^e  Ci«;3i  cayfre^dcbeat  fidejos* 

^    iforibus  ?/ •  ib.  q*  4. 5 1 J. 

Utrum  adlionem  confefforiam  uri- 

lenv  contra  vicinum.babeat  ?  Vllf. 

*  Jure  Saxonico  non  acqnirit  fru(9us 

petcipiendoi  ftd  colendo.     VII. 

•^    ^         /    4.t?.To8 


.  Nuui  lapidicinas  novlter  inflituete 
poffit?  Vll.'f.i2*499 

Utrum  damni  infe<3:inomine  cavere 
Doirit?  XXXIX.  2. 4. 407 

Uiufruduarius  quemadmodum  ca« 

veat.  R.T.VIL9.f.S'4 

Ufufrn<auariomortuOt  velufufrndii 

finito,  quid  juris  fit  infruAibusf 

Vn.  1. 10.  ^9««  *  V W.  4. 6. 5C« 

Ufur£. 

<^idfim?         ;     XXII.S.1.8S 

4n  in  Coodiiflxone  indebiti  prstec 

fortem  quoque  veniant^  XU*^- 

r  ■     -  ■'^....'         '  "^    ao-^Ti 
(^uando  ex  pignore  aiiterooran}  t 

debitore  peti  poifint  2  XUL  7. 1  o* , 

726 
jure  Canoiuco'  inter  ctimina  extra^ 

oriinaria  re(eruntur«  XlX/i.i^. 

■"  ■  :::\.".:      •"  915 

An  ]ure   Natura»   fint  permiflas^ 

XXII.  !•  1.70 

Qu^ndo*  prseflentur  ex  finguUri  x^ 

^uitatecitramoram?  XXII.  i.^V 

•.  "-'^     ••     '•    '-.  .   74' 

An  ejusdem  generis  ei][e  debeant 

cum  forte?  ib.  q.  J 

An  in  eadem  bonitate  fplvidebeant^ 

qus  in  forte  efi  ?  ib.  q.  6. 7  $ 

Nnm,  iipetanturtanquamintcrefie, 
[    forteui  fuperare  poifint?  ib.  q.  9; 

7« 

Utrtim  ultra  alterum  tantmn  debe« 

anturi  fi  debitor  fit  morofua?ib, 

^          '  .     q-9?77 

An  definant ,  extin^^  obligatione 

prineipali?  ib.q.  14.83 

'      {ty%  Ndtti 


pp 


I  N  D.fi   X 


Nuoi  io  legatis  dc  iideicoaimii!i«  * 
quo^uedebeaatur?     XXX»().22. 

An  ex  re  doaata  deb^antur ?  XXXIX» 

Cnr  debeantur  in  negotiis  bonx  fi- 
^  dei»  fecu»  ac  in  ncgoHla  ftri<9i 
,    juris?  XUVi  7.  13.593 

€ur  in  teg^ti^  &  fideiconiitiiflh  ve* 

niaat»  dt  hacflenuf  bona^  irdeidi-/ 

icantur?       *  ibid» 

/Ui  per  confuGoneni  debitj  pdncip9^^ 

liSf  five  fortis  toUantur?  XLVI* 

,  4*  s.604nfcr. 

AilUfufxquoqtie  jncbndiOlone  peti 

jK>lfint?  1CIU5,  j}.  6?* 

tllur»  nondnm  iotuti  preti^  debea* 
;.  ttir»  licet  ex  re  emfa  nttlli&odlua 

^roveoerint»       .XIX.  i.i8»9^9 
tTiuraruRt   etekilus  '  iii   antichrefi 

Iplaiie  prohlbitns  eif.  Jfllf.  7. 5.  ^ig 
itluando  enitprrei  tradita&ftaeatur  ad 

ITiliraa  pretii  non  fobtL    XIK. 

DeUfuris»  &  Fru(5ibiis»  &  Caufe^ 
*    dtofliBibUsAcceinonibus;  dcMo- 

ra».  R,T.XXn.  i.p.7P 

Cur  in  legatis  ft  fTdeicommifns  ve- 

niantUrnra&exn;iora,  cnmtamen 
^adlio,  i^ux  legata  &c»  petuntur» 

iitftriaiiuris?        XXir.  1.27Z 

An  irfura&  ex  mbra  debeantnr  itk 

^ncgotiis  ftri(ftr  '}uri»  poil  litein 

conteftatam  ?  i^^^J 

Niim » ii  Ufurx «.   dua^  Hngulis^annis 

folutae^  funt »    iorteiu  fupmnt^ 

ibrtiiint  imputanda^  >    Ibtd,  ^.  7. 

7J 
.  SiliruricexjadicatQddieatnr>   i»: 


rum  quoque  Ufnrie  peti  poifunt^ 

ib,cj.>77 

An  Ururs^  Ufuranim  in  <orf^'.rt>» 

dadx>  Hcitx  iiat  ?  rib.q.  ro 

Quando  jdefmant  Uieca^»  ^ceoleNi 

qnenter,  qu^ado  yfur^ram  Ujftfrai 

pctipoiBftt?  -;  ib.q;  11.78 

An  nudo.padlopromtiGBUfaraBiOi« 

'  onc  petipofhnt  t        ib.  q,i|  j.  ^i 

An  Uitira^s  10  lententie  pmterifs^ 

^    poft  cem  ludicataifi  peti  poffint } 

y  ib.q.r3.8t 
iist,  fijudexiorlurionem  prokibne^ 

rit»  dtbiter  Ujtiraa  pri^(km  fc^ 
'    i^atur?  ib.t1.i6.S4 

<2ais  fit  feflfn»  "vferbofain :  Ule  eoa^ 

teilata  cnrrunt  Uftit»  ?    XJtli.  f . 

UJurarius. 
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